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JUDGES 

OF THE 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 



Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWBLL, Circuit Judge Boston, MaSB. 

Hon. CLARBNCE HALE, District Judge, Maine Portland. Me. 

Hon, FREDERIC DODGB, District Judge, Massachusetts Boston, Masa. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N» H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT. 



Hon. RUFUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. WILLIAM K. T0WNSÏ3ND, Circuit Judge' New Haven, Conn. 

Hon. ALFRED C. COXE, Circuit Judge Utica, N. Y. 

Hon. HENRY G. WARD, Circuit Judge' New York, N. Y. 

Hon. JAMES P. PLATT, District Judge, Connectlcut Hartford, Conn. 

Hon. THOMAS I. CHATFIBLD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. " 

Hon. GEORGE B. ADAM3, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S, D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D, New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buftalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT. 

Hon. WILLIAM H. MOODY, Circuit Justice Washington, D. C. 

Hon. GEORGE M. DALLAS, Circuit Judge Phlladelphla, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wllmington, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburgh, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmington, DeL 

Hon. WILLIAM M. LANNING, District Judge, New Jersey Trenton, N. J. 

» Died June 2, 1907. • Appointed May 18, 1907. 
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Hon. JOSEPH CROSS, District Judge, New Jersey ...., Elizabeth, N. J. 

Hon. JOHN B. McPHBRSON, District Judge, B. D. Pennsylvania Philadelphia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsylvania Philadelpliia, Pa. 

Hon. ROBERT WODROW AHCHBALD, District Judge, M. D. Pennsylvania. .Scranton, Pa. 
Hon. NATHANIEL, EWING, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 



FOURTH CIRCUIT. 

Hon. MELVILLE W. FULLER, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFP, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. THOMAS R. PURNBLL, District Judge, E. D. North Carolina Raleigh, N. C. 

Hon. JAMES B, BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLBY, District Judge, E. and W. D. South Car...Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippi, W. Va. 

Hou. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Bramwell, W. Va. 



FIFTH CIRCUIT. 



Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. DON A. PARDBB, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHBLBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M, D. Alabama Montgomery, Ala. 

Hon. OSCAR R. HUNDLEY, District JudgB, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNB, District Judge, N. D. Fiorida» Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jaeksonville, Fia.-* 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Ga, 

Hon. EMORY SPEEK, District Judge, S. D. Georgia Maçon, Ga. 

Hon. EUGENE D. SATINDEIRS, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALBCK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILEJS, District Judge, N. and S. D. Mississippi Kosciusko, Miss, 

Hon. DAVID B. BRYANT, District Judge, B, D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Te.xas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S, D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT. 



Hon, JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HORACE H. LURTON, Circuit Judg^ Nashville, Tenn. 

Hon. HENRY F. SEVERBNS, Circuit Judge Kalamazoo, Mlch. 

Hon. JOHN K. RICHARDS, Circuit Judge Cincinnati, Ohio, 

Hon. ANDREW M. J. COCHRAN, District Judge, K D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS,. District Judge, W. D. Kentucky Louisville, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Michigan Détroit, Mich. 

Hon. LOYAL B. KNAPPBM, District Judge, W. D. Michigan Grand Rapids, Mich. 

Hon. ROBERT W. TAYLER, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN E. SATBR, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee Cha,ttanooga, Tenn. 

Hon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 

» Died July 5, 1907. 
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SEVENTH CIRCUIT. 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, III. 

Hon. FRANCIS E. BAKER, Circuit Judge Indinnapolis, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, III. 

Hon. KBNESAW M. LANDIS, District Judge, N. D. Illinois Chicago, III. 

Hon. SOLOMON H. BETHBA, District Judge, N. D. Illinois Chicago, III. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, III. 

Hon. J. OTIS HUMPHRBY, District Judge, S. D. Illinois Springfleld, III. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, B. D. Wi-sconsin Milwauliee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BRBWBR, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIS VAN DEVANTBR, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Lcavenworth, Kan. 

Hon. ELMBR B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIBBBR, District Judge, B. D. Arliansas Little Rock, Arlc. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arlsanaas Ft. Smith, Arl;. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REBD, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge. Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Mis.s<)uri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge. Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGBR, District Judge, Nebra.ska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, Nortb Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT. 

Hon. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. C. VAN FLEBT, District Judge, N. D. California San Francisco, Cal. 

Hon. JOHN J. DE HAVBN, District Judge, N. D. California San Francisco, Cal. 

Hon, OLIN WELLBORN, District Judge, S. D. Calilornia Los Angeles, Cal. 

Hon. FRANK H. DIBTRICH, District Judge, Idaho Pocatello, Idaho. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD WHITSON, District Judge, B. D. Washington Spokane, Wash. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

• 



CASES REPORTED. 



Page 

Acrae Food Oo. v. Jleier (C. C. A.) 74 

Adams & Westlake Co., Consolidated Ky. 

Electric lightins & Kguipment Co. v. (C. 

C.) 19:5 



Page 

Bcebe v. Wells (C. C. A.) 133 

Belfast Mesh trnderwear Co., In re (D. C.) 224 
Bellows V. T'nited Klectrical Mfg. Co. 
IC. C.) 



Addicks, l'epper v. (C. C.) 383 Belraont, The August (1). C). 

Allen, Sheridan v. (C. C. A.) 5(i8 ~ ' " - . - - 

Alliance Assur. Co., Limited, of London, 

England, Baumgai-ten v. (C. Ci 301 

Alligator, The (1). C.) 21li 

Alligrippus, The (U. C.) 21(1 \ 

Allman, City of Grand Forks v. (C. C. A.) ."i;'2 : 

Alpha Farms, Bownian v. (D. C.) 380 , 

American Banana Co. t. United Fruit Co. j 

(C. C.) 043, 

American Brewing Co. v. Bienville Brevvery 



588 
639 

8C.1 
673 
833 



Beniieclie & Bro. v. United States (C. C. 

A.) 

Bennett, In re (C. C. A.) 

Bergen, The Clara K. (V. C. A.) 

Bettis V. Frederick Uevland & Co. (C. C. 

A.) ■. 571 

Bienville Brewery, American Brewing Co. 

V. (C. C.) G\-> 

Biggs V. United States (C. C. A.) 46 

Bishop, In re (D. C.) 304 



(C. C.) 615 ; Board of Com'rs of Hertford County, N. C, 



American Can Co. v. Williams (C. C. A.) 88: 
American Fine Art Co. v. Simon (C. C. 

A.l 1020 

Anna JNI. Fahy, The (C. C. A.) 86<î 

Ansley Bros.. In re (D. C.) !)83 

Armotir Facking Co. v. United States (C. 

C. A.) 1 

Amiour & Co. v. Skene (C. C. A.) 241 

Atchison, T. & S. F. K. Co. v. Hurley (C. 

C. A.) 503 

Atlanta, K. & N. K. Co. v. Southern li. 

Co. (C. C. A.) 122 

Atlantic Coast Line K. Co., United States 

V. (D. C.) 918 

Auger, United States v. (G. C.) 671 

Augusta Trust Co. v. Fedei'al Trust Co. 

(C. C. A.) l.")7 

August Belmont, The (D. C.) 63!) 

Automatic Switcli Co. of Baltimore City, 

Cutler-IIammer Mfg. Co. v. (C. C.) 197 

Axrnan, United States v. (C. C.) 962 

A. Zanniati & Co. v. United States (C. C. 

A.) 880 

Backus Automatic Pin Setter Co.. Bruns- 

wick-Balke-Collender Co. v. (C. C.) 288 

Baer v. Sleicher (C. C. A.) 129 

Baltimore & O. H. Co., Fadley v. (C. C. A.) 514 | 
Baltimore iV: O. K. Co., United States v., 

si.ic cases (D. C.) 997 

Barclav. Ex parte (C. C.) 66S) \ 

Baumblatt, In re (D. C.) 485 j 

Baumgarten v. Alliance Assur. Co., Limited, 
of I>ondon, England (C. C.) 301 1 



Tome (C. C. A.) ". 81 

Bonsall v. Platt (C. C. A.) 126 

Borgfeldt & Co., United States v. (C. C.) . . 480 
Bowers Ilvdraulic Dredging C:o. v. Féd- 
éral Contracting Co. (C. C. A.) 870 

Bovvman v. Alpha Farm.s (D. C.) 380 

Bradley v. Lehigh A'alley lï. Co. (C. C. A.) 3.50 
Brecht v. Law Union i& Crown Ins. t'o. 

(C. C.) 452 

Brock V. Fuller Lumber Co. (C. C. A.) 272 

Brown v. Wilmore Coal Co. (C. C. A.) .... 143 
Brunswick-Balke-CoUender Co. v. Backus 

Automatic l'in Setter Co. (C. C.) 288 

Bryant. Swofford Bros. Dry Goods Co. v 

(C. C. A.l 84^ 

Burditt & Williams Co. v. United States 

(C. C. A.) 67 

Burn.s v. Cooper (C. C. A.) 148 

Burr, Ilnll v. (C. C. A.) 945 

Buttles, Fl;nt Wagon Works v. (D. C.) 932 

(C. C. A.). , 



961 
837 



Bavier, The \V. N. (C. C. A. 

Bav State, The (D. Cl 

B. D. Oarner & Ck).. In re (I). 

Beach v. ITatch (C. C.) 

Beals V. Cleveland, C, C. & St. 

(C. 0.) 

Beam v. United State» (C.C.) . . 
Beckhara, Stanley v. (C. C. A.) . 

153 F. 



C) 

L.' i{.' Co. 



970 
973 
914 
763 

211 
474 
152 



Caleulagraph Co.. Wilson v. 

Caldy. The (C. C. A.) 

Carrick. Old Colonv Zinc & Smelting Co. 

V. (C. C. A.l " 173 

Carr, Southern lî. Co. v. (C C. A.) 106 

Carson, Cole v. (C. C A.) 278 

Chaiiman. Ex parte (C. C.) 371 

Charles E. Matthews, The (C. C A.l 851 

Chicaao & X. W. B. Co. v. O'Brien (C. 

C. A.l 511 

Chin Siug. United States v. (D. C.) 590 

Cliisholm. Lehigh Valley Trausp. Co. v. (C. 

C. A.) : 704 

Chishohn, The William (C. C. A.) 704 

Ch'sbolm, United States v. (C. C.) 808 

Chitwoed v. United States (C. C. A.) 551 

Choy Chong Woh & Co. v. United States 

(C C. A.) 879 

Citta Iti l'alermo, The (D. C.) ;i7S 

City of (îrand Forks v. Allman (C. C. A.). . "•"■> 

City of Lowell, The (D. C.) 470 



(vii) 



vin 



153 i'EDEKAL REPORTER. 



Page 

City of Puebla, The (D. C.) 925 

CJan Graham, The (D. 0.) !)T7 

Clara E. Bergen, The (C. O. A.) 83'î 

Clément v. I>ouisville & N. R. Co. (C. C). . 979 

Clément v. Wilson (C. C. A.) 1021 

Olemments v. German Ins. Co. (C. C.) . . . 237 
Cleveland, C, C. & St. L. R. Co., Beals v. 

(C. C.) 211 

Colby & Co., United States v. (C. C. A.). . 883 

Cole V. Carson (C. C. A.) 278 

Cole, United States v. (D. C.) 801 

Columbian Mfg. Co., McNaboe v. (C. C. 

A.) 967 

Consolidated Ry., Electric Lighting & 

Equipment Co. v. Adams & Westlake Co. 

(C. C.) 193 

Continuons Glass Press Co. v. Scbmertz 

AVire Glass Co. (C. C. A.) 577 

Cook, Hubbard v. (C. C. A.) 5.54 

tjooper, Burns v. (C. C. A.) 148 

Corbitt & Maeleay Co. v. United States 

(C. C.) CAS 

Courtin & Golden. United States v. (C. C.) 594 

Craf t V. Schafer (C. C. A.) .1 75 

i;ross, Guern.sey v. (C. C.) 827 

Cryder, Dyer v. (C. C.) 767 

Cndahy Packing Co. v. United States (C. 

C. A.) 1 

Curtin, Tueker v. (C. C. A.) 91 

Cutler-IIammer Mfg. Co. v. Automatic 

Switoh Co. of Baltimore City (C. C.)... 197 

Daigneau v. Grand Trunk R. Co. (C. C). . 593 

D. À. Tonipkins Co. v. Monticello Cotton 

Oil Co. (C. 0.) 817 

Dayton, Jarmuth v. (C. C. A.) 258 

Dayton Malléable Iron Co. v. Forster, Wa- 

terburv & Co. (C. C.) 201 

Dayton, Manson v. (C. C. A.) 258 

Deere & Webber Co. v. Dowagiac Mfg. Co. 

(C. C. A.) 177 

Delaware, L. & W. R. Oo., Minard v. (C. 

C. A.) 578 

Delaware & H. R. Co. v. Wilkins (C. C. A.) 845 

Denison v. Emery (C. 427 

Dennis, McConnell v. (C. C. A.) 547 

De Noyelles. New York, N. H. & H. R. 

Co. V. (C. C. A.) 543 

Dewees, St. Louis & S. F. R. Co. v. (C. 

C. A.) 56 

Disa. The (D. C.) 322 

Dr. Peter II. Fahrney & Sons Co. v. Ru- 
miner (C. C. A.) 735 

Dodge Needle Co. v. Jones (C. C.) 186 

Dover, Gloucester Electric Co. v. (C. C. A.) 139 
Dowagiac Mfg. Co.. Deere & Webber Co. 

V. (C. C. A.) . . 177 

Drayton, Ex parte (D. C.) 986 

Dresser. Worchester County G as Co. v. (C. 

(\ A.) 903 

Drottning Sophia. The (D. C.) 1017 

Dudley & Co. v. United States (C. C. A.) 881 

Dumois. The Georg (C. C. A.) S.^3 

Dyer v. Cryder (C. C.) 767 

Earle Bros. v. United States (C. C.) 773 

Edward Benneche & Bro. v. United States 

(C. C. A.) 861 

Emery, Denison v. (C. C.) 427 

E. M. Newton & Co., In re (C. C. A.) ... 841 
Eva D. Rose, The (D. C.) 912 



Page 

Fadley v. Baltimore & 0. R. Co. (0. C. 

A.) .514 

Fahrney & Sons Co. v. Ruminer (C. C. 

A.) 735 

Fahy, The Anna M. (C. C. A.) 8(Î6 

Farmors' Ixian & Trust Co. v. Sladison 

Mfg. Co. (C. C.) 310 

F. B. A'andegrift & Co., Thomas v. (C. C.) 591 
Fédéra] Contracting Co., Bowers Ilydraulic 

I>re(lging Co. v. (C. C. A.) 870 

l'^deral Trust Co., Augusta Trust Co. v. 

(C. C. A.) 1.^7 

Fédération Shoe Co., In re (C. C. A.).... 1.33 

Ferguson. The (C. C. A.) 366 

Files V. Rankin (C. C. A.) 537 

Finklea. In re (D. C.) 492 

First Nat. Bank, Towle v. (C. C. A.) .5(16 

Fisher, Thorseu & Go., Standard Varnish 

Works V. ((\ C.) 928 

Fletcher. Thomas v. (D. C.) 226 

Fliut Wagon Works v. Buttlps (D. C.) 932 

Folmina, The (C. C. A.) 364 

Forster, Waterbury & Co., Dayton Mallé- 
able Iron Co. V. (C. C.J 201 

Foster Hose Supporter Co. v. O'Brien 

(C. C.) 585 

Frank Disinfecting Co., A\'est Disinfecting 

Co. V. (C. C.) 1023 

Franklin Sugar Refining Co. v. United 

States rc. C.) i 653 

Frederick Levland & Co., Bettis v. (C. C. 

A.) 571 

Frederick Leyland & Co .v. Holmes (O. 

C. A.) 557 

Frederick Leyland & Co., .Johnson v. (C. C. 

A.) 572 

Freeman v. Freeman (C. C. A.) 3.37 

Friedman, In re (D. C.) 939 

Fuller Lumber Co.. Brock v. (C. C. A.) 272 

Fulton. In re (D. C.) 664 

Gans, Rederiaktiebolaget Nordstjernan v. 

(D. C.) 1017 

Garner & Co., In re (D. C.) 914 

General Ry. Signal Co., Hall Signal Co. v. 

(C. C. A.) 907 

Georg Dumois, The (O. C. A.) 833 

George Boi-gfeldt & Co., United States v. 

(C. C.) 480 

George O. Hassam & Son, In re (D. G,). . . 9.32 
German Ins. Co., Clemments v. (C. C.)... 237 

G. Gulbenkian & Oo. v. United States (C. 

C. A.) 858 

Gibbs Loom Harness & Reed Co. v. Howard 

Bros. Mfg. Co. (C. C.) 291 

Gibbs. Perkins v. (C. C. A.) 952 

Gloucester Electric Co. v. Dover (C. C. 

A.) 139 

Glucose Sugar Refining Co. v. Marshall- 

town (C. C.) 620 

Golden Rod. The (C. C. A.) 171 

Good Form Mfg. Co. v. White (C. C.) 759 

(iraham. The Clan (D. C.) 977 

Grand Trunk R. Co., Daigneau v. (C. C). . 593 
Great Xorlhern R. Co., McCiuire v. (C. C.) '434 
Great Northern R. Co., ^'enner v. (C. C.) 408 
Greenraan, United Shoe Machinery Co. v. 

(C. C. A.) 283 

Grive, In re (I). C.) 597 

Grobet, National Cash Register Co. v. (C. 

C. A.) 905 



CASES RB3P0RTBD. 



IX 



Page 

Guernsey v. Cross (C. C.) 827 

Gulbenkian & Co. v. United States (C. C. 
A.) 858 

Hall Signal Co. v. General Ry. Signal Co. 

(C. C. A.) !K)7 

Hamburçer. Thomas G. Plant Co. v. ((''. C) 2'.VJ 
Hanover Xat. Bank v. Suddath (('. C. A.). .1021 
Hanover Xat. Bank v. Suddath (C. C. 

A.) 1022 

Hartman, .îohn l). Park & Sous Co. v. (C. 

C. A.) 24 

Hassam & Son. In re (D. C.) n:^-.' 

Hatch, Beach v. ((_'. C.) 7(J'J 

Hatters' Fur Exchange, United States v. 

(C. C.) ri!).-. 

Haupt Bros., In re (D. C.) 2,3!» 

Heathglen, ïhe (D. C.) 21:! 

Hempstead & Son, United States v. (C. C.) 48.3 

H. M. Whitney, The (C. C. A.) 970 

Holmes, Frederick Leviand & Co. v. (0. 

C. A.) ri,î7 

Ho Ngen Jung v. United States (D. C). . 232 
Hormann, Schutte & Co. v. United States 

(C. C. A.) 868 

Hornik & Co., Ex parte (D. C.) 304 

Houghton V. Whitin Mach. Works (C. C. 

A.) 740 

Howard Bros. Mfg. Oo., Gibbs toom Har- 

ness & Reed Co. v. (O. C.) 201 

Howes, Kentucky Coal, Timber, Oil & 

Land Co. v. (C. 0. A.) 16S 

Hubbard v. Cook (C. C. A.) 554 

Hughe.s, Western Real Estate Trustées v. 

(C. C. A.) TCO 

Hull, Ex parte (C. C.) 459 

IIull V. Burr (C. C. A.) 945 

Huntenberg, In re (D. C.) 768 

ffunter & Witcombe, United States v. (C 

C. A.) 873 

Ilurlev, Atchison, T. & S. F. R. Co. v. (C. 

C. A.) 503 

Illinois Cent. R. Co., Moit v. (C. 0. A.).. .3.Ï4 
Ion, The Sallie (D. C.) 659 



.Tarmuth v. Oayton (C. C. A.) 

Jayne v. Loder (C. C. A.) 

John D. Park & Sons Co. v. Hartman (C. 

C. A.) 

Johnson v. Frederick Leyland & Co. (C. 

C. A.) 

Jones, Dodge Xeedle Co. v. (C. C.) 

Jaseph Wild & Co. v. Provident Life & 

Trust Co. (C. C. A.) 



2.->S 
739 



24 

572 
186 

502 

235 



Kehler. In re (D. C.) 

Kentucky Coal. Timber, Oil & Land Co. v. 

Howes (C. C. A.) 163 

Kirkland, The Robert R. (C. C. A.) 863 

Knickerbocker Trust Co., Payne v. (C. C. 

A.) 176 

Koslowski. In re (D. C.) 823 

Kuffler, In re (D. C.) 667 

Larkin, United States v. (C. C. A.) 113 

Law Union & Crown Ins. Co., Brecht v. 

(C. C.) 452 

Law Union & Crown In.s. Co., Vancouver 

Nat. Bank v. (C. C) 440 



Leeming & Co. v. United States (C. C.) 

Lehigh .\lfg. Co. v. United States (C>. G.).. 

Lehigh Valley R. Co.. Bradiey v. (C. C. A.) 

Lehigh Valley Transp. Co. v. Chisholm (G. 

C. A.) \ . 



W. 



Lesrei-shire Lnmber & Box Co, 

Rittcr I>uniber Co. (C C. A.) 

Ix-stershirc Luniber & Box Co., W. M. 

ter Luniber Co. v. (C. C. A.) 

Lewis, Eck <& Co., In re (D. C.) 

Leyland & Co. v. Holmes {C. C. A.). . 
Leyland & Co., Johnson v. (C. C. A.L 

Loder. Jayne v. (C C. A.) , 

Lorain Steel Co. v. New York Switc 

Crossing Co. (C. C.) 

Louisville & N. R. Co., Clément v. (C. ( 
Ixiuisville & >.'. II. Co., Phillips v. (C, 



M. 
Rit- 



Page 

489 
5!H> 
350 

704 

573 



h & 



, C.) 



McConnell v. Dennis (C. C. A.) 

McCuIlough V. Sutherland (C. C.) 

McCïuire v. Great Xorthern R. Co. (C. C). . 
McLean, Thomson-IIouston Electric Co. v. 

(C. C. A.) 

McNaboe v. Columbian Mfg. Co. (C. C. A.) 
Madison Mfg. Co., Farmers' Loan & Trust 

Co. V. (C. C.) 

Maine, The (D. Cl 

Manhattan, The (D. C.) 

Manson v. Dayton (C. C. A.) 

Manson v. Williams ( C. C. A.) 

Markell v. Matteson (C. C. A.) 

Marshall v. Peltingell-Andrews Co. (C. C.) 
Marshalltown, Glucose Sugar Eefitiing Oo. 

V. (C. O.) 

Martin v. Wall (0. C.) 

Massasoit-Poeasset Nat Bank, In re (O- 

(5.) 

Matteson, Markell v. (C. C. A.) 

Matthews, The Charles E. (O. C. A.) 

May Mercantile Co., Tliomas G. Plant Co. 

V. (C. C.) 

Media, The (C. C. A.) 

Mêler, Acnie Food Co. v. (C. C. A.l 

Merrell-Soule Co. v. Star Co. (C. C.).... 

M. Hornik &, (;;o.. Ex parte (1). C.) 

Michael, United States v. (D. C.) 

Miller v. Steele (C. C. A.) 

Mlnard v. Delaware, L. & W. R. Co. (C. 

C. A.) 

Modox Co., Moxie Nerve Pood Co. of New 

E&gland v. (C. O.) 

Moit V. minois Cent. R. Co. (C. O. A.) . . 

Monterey, Tbe (D. C.) 

Montgomery Electric Light & Power Co., 

Westînghouse EJectric Mfg. Co. v. (C. O. 

A.) 

Monticello Cotton Oil Co., D. A. Tompkins 

Co. V. (C. C.) 

Moody V. Patterson (C. C.) 

Moore & McFerrin. Reod v. (C. C. A.) 

Morris' Ileirs, United States v. (C. C.)... 
Morris & Co. v. United Stat.es (C. C. A.) 
Moxie Nerve F'ood Co. of New Éngland v, 

Modox Co. (C. C.) 

Mundy v. Shellaberger (C. C.) 

Murrav v. Orr & Lockett Hardware Co. 

(C. C. A.) 



4135 
557 
572 
739 

205 
!)79 
795 

,547 
418 
434 

883 
SKJ7 



310 
6.35 
(135 
258 
525 
5f>4 
57!) 

620 

589 

310 

."64 

S51 



Nahant. United States v. (C. C. A.). 
Napier v. Westerhoff (C. C.) 



229 

sm 

74 

162 
31 1! 
609 
714 

578 

487 
354 
835 



890 

817 
8.30 
3.58 
240 
1 

487 
219 

369 

520 
985 



153 FEDERAL EEPOETER. 



FaB9 
National Cash Register Co. v. Grobet (C. C. 

A.) 905 

National Casket Co. v. Stoltz (C. C.) 765 

National Enameling & Stamping Co. v. 

New England Enameling Co. (C. C. A.) 184 
New England Enameling Co., National En- 
ameling & Stamping Co. v. (C. C. A.) . . 184 

New Orléans, The (C. C. A.) 837 

Newton & Co., In re (C. C. A.) 841 

New Torli Cent. & H. R. R. Co., United 

States V. (D. C.) 030 

New York, N. H. & H. R. Co. v. De Noy- 

elles (C. C. A.) 543 

New York Switch & Crossing Co., Lorain 

Steel Co. V. (C. C.) 20.^ 

Ngum Enn May, United States v. (D. C.) 209 
Norfolk & W. R. Co., Rice v. (C. C. A.). . 497 

O'Brien, Chicago & N. W. R. Cto. v. (C. C. 

A.) 511 

O'Brien, Foster Hose Supporter Co. v. (C. 

C.) 585 

Oceanica. The (C. C. A.) 704 

O. G. Hempstead & Son, United States v. 

(C. C.) 483 

Ohio Valley Bank Co. v. Switzer (C. C. A.) 362 
Old Colony Zinc & Smelting Co. v. Carrick 

(C. C. A.) 173 

Orr & Lockett Hardware Co., Murray v. 

(C. C. A.) .309 

Ouwerkerk, TTnited States v. (C. C.) 916 

Overbrook, The (C. C. A.) 80Q 

Oxford & Coast Line R. Co. v. Union Bank 

of Richraond, Va. (C. C. A.) 723 

Park & Sons Co. v. Hartman (C. C. A.) 24 

Parr y. United States (C. C.) 462 

Patterson, Jloody v. (C. C.) 830 

Payne v. Kniekei'bocker Trust Co. (C. C. 

À.) 176 

Peeke. United States v. (C. C. A.) . . 106 

Pennsylvania R. Co., United States v. (D. 

C.) 025 

Pepper v. Addicks (C. C.) 383 

Perkins v. Gibbs (C. C. A.) 952 

Perkins-Goodwin Co., Appeal of (C. 0. 

A.) 160 

Peter H. Fahrney & Sons Co. v. Ruminer 

(C. C. A.) 735 

Petite, Wheeler v. (C. C.) 471 

Peftingell-Andrews Co.. Jfnrshall v. (C C.) 579 
Phillips V. I>ouisville & N. B. Co. (C. C.) 795 

Phœnix, The (D. C.) 216 

Plant Co. V. Hamburger (C. C.) 232 

Plant Co. V. May Mercantile Co. (C. C.) 229 

l'iatt, Bnnsall v. (C. C. A.) 126 

Plunger Elevator Co. v. Standard Plunger 

Elevator Co. (C. C) 747 

P. M. Frank Disinfecting Co.. West Dis- 

infeotinsT Co. v. (C. C.) ..... : 1023 

Politsi T. Wahash R. Co. (C. C.) 941 

Priscilla, The (D. C.) 476 

Provident Uife & Trust Co., Joseph Wild & 

Co. V. (C. C. A.) 562 

Purdom Naval Stores Co. v. Western Union 

Tel. Co. (C. C.) 327 

Puritan, The. (D. CI 476 

Quillin, William J., The (D. C.) 1019 

Rankin, Files v. (C. C. A.) 537 



Page 
Rederiakticbolaget Nordstjernan v. Gans 

(D. C.) 1017 

Red Jacket Consol. Coal & Coke Co., AVil- 

bur V. (C. C.) . (j()2 

Reed v. Moore & McKerrin (C. C. A.) 358 

Remington Automobile & Motor Co, In re 

(C. C. A.) 345 

Reynolds. In re (I). C.^ 2.95 

Rice V. Norfolk & W. R. Co. (C. C. A.) 497 

Ritter Ijumber Co. v. Lestershire Luuiber 

& Box Co. (C. C. A.) 575 

Ritter Eumber Co., Eestershire Euraber & 

Box Co. V. (C. C. A.) 573 

River Belle, The (D. C.) 475 

Robert R. Kirkland, The (C. C. A.) 803 

Rosenblatt. In re (I). C.) 335 

Rose, The Eva D. (D. C.) 912 

Ruminer, Dr. Peter H. Fahrney & Sons 

Co. V. (C. C. A.) 735 

St. Gothard, The (0. C. A.) 855 

St. Eouis Ilav & tJrain Co., Southern R. 

Co. V. (C. C. A.) 728 

St. Louis & S. F. R. Co. v. Dewees (C. C. 

A.) 50 

Sallie Ion, The (D. C.) 059 

Schafer, Craft v. (C. C. A.) 175 

Sehmertz Wire Glass Co., Continuous Glass 

Press Co. V. (C. C. A.) ,577 

Scows 8, 20 & 7, The (C. C. A.) 1023 

Scranton Cold Storage & Warehouse Co., 

Wills V. (C. C. A.T 181 

Securitv Life & Annuity Co. of America. 

Shumaker v. (C. C.) 3.32 

Shellaberger, Mundy v. (C. C.) 219 

Sheridan v. Allen (C. C. A.) 508 

Shumaker v. Security Life & Annuity Co. 

of America (C. C.) 332 

Silberstein. Castell & Co., United States 

V. (C. C. A.) 065 

Simon, American Fine Art Co. v. (C. C. 

A.) 1020 

Simon. Southern R. Co. v. (C. C.) 234 

Skeue. Armour & Co. v. (C. C. A.» 241 

Sleieher, Baer v. (C. C. A.) 129 

Smedlev Bros., Speckman v. (D. CI 771 

Southern R. Co.. Atlanta, K. & N. R. Co. 

V. (C. C. A.). 122 

Southern R. Co. v. Carr (C. C. A.) 100 

Southern R. Co. v. St. Louis Hay & Grain 

Co. (C. C. A.) 728 

Southern R. Co. v. Simon {C. G.) 234 

Speckman v. Smedley Bros. (D. C.) 771 

Stamf ord, The (C. C. A.) 1022 

Standard Oil Co. of New York, United 

States V.. two cases (D. C) 598 

Standard Plunger Elev.ator Co., Plunger 

Elevator Co. v. (C. C.) 747 

Standard Varnish Works v. Fisliev. Thor- 

sen & Co. (C C.) 928 

Stanley v. Beckham (C. C. A.) 152 

Star Co.. Merrell-Soule Co. v. (C. C.) 762 

Steele, Miller v. (C C. A.) 714 

Stoltz, National Casket Co. y. (C. C) 765 

Suddath, Ilanover Nat. Bank y. (G. C 

A.i . 1021 

Suddath. Ilanover Nat. Bank v. (C C. 

A.) 1022 

Sutlierlaud. McCullongh v. (C. C.) 418 

Svea Ins. Co. v. Vicksburg, S. & P. R. Co. 

(G. C.) 774 



CASES REPORïBD, 



XI 



Swift & Co. V. United States (C. C. A.) 1 

Switzer. Oliio Valley Bank Co. v. (C. C. A.) 362 
Swofford Bros. Dry Goods Co. v. Brvant 

(C. C. A.) 841 

Taylor v. Treat (C. C.) iV>C, 

Thomas V. F. B. Vandeçrift & Co. (C. Cl. . 591 

Thomas v. Fletcher (I). C.) 22(> 

Thomas G. Plant Co. v. Hamburger (C. C.) 232 
Thomas G. Plant Co. v. Jlay Mercantile 

Co. (C. C.) : 229 

Thomas I.«emin<; & Co. v. L'nited States 

(C. C.) : 489 

Thomson-Houston Electric Co. v. McLean 

(C. C. A.) 883 

Tiffany & Co.. United States v, (C. C. A.) 909 
Tome, Board of (^m'rs of Ilertford Coun- 

ty, N. C, V. (C. C. A.) 81 

Tompkins Co. v. Monticello Cotton Oil Co. 

(C. C.) 817 

Towle V. First Nat. Bank (C. C. A.) ÔW! 

Town of Xahant, Ex parte (C. C. A.) 520 

Treat, Taylor v. (C. C.) 0,50 

Tucker, In re (C. C. A.) 91 

Tueker v. Curtin (O. C. A.) 91 

218% Carats Loose Emeralds, United 

States V. (D. C.) 643 

U. H. Dudley & Co. v. United States (C. 

C. A.) 881 

Umbria. The (C. C. A.) 851 

Union Bank of Kichmond, Va., Oxford & 

Coast Uine R. Co. v. (C. C. A.) 723 

United Educational Co., In re (C. C. A.) 109 
United Electrical Mfg. Ce. Bellows v. (C. 

C.) ,588 

United Frnit Co., American Banana Co. 

V. (C. C.) 943 

United Shoe Machinery Co. v. Greenman 

(C. G. A.) 283 

United States, In re (C. C. A.) 520 

T^nited States, Armour Packing Co. v. (C. 

C. A.) 1 

United States v. Atlantic Coast Line R. 

Co. (D. C.) 918 

United States v. Auffer (C. C.) 071 

United States v. Axman (C. C.) 982 

United States, A, Zanmati & Co. v. (C. G. 

A.) 880 

United States y. Baltimore & O. R. Co.. 

six cases (D. C.) .197 

United States, Beam v. (C. G.) 474 

United States, Bigjçs v. (G. (!. A.) 40 

United States, Burditt & Williams Go. v. 

(C. C. A.) 07 

United States v. Chin Sing (D. C.) 590 

United States v. Chisholm (C. C.) 808 

United States, Chitwood v. (G. G. A.)... 551 
United States, Choy Chong ^Yoh & Co. v. 

(C. G. A.i V 879 

United States v. Colbv & Co. (C. C. A.) . 883 

United States v. Gole (D. G.) SOI 

United States, Corbitt & Macleay Co. v. 

(C. O.) 048 

United States v. Gourtin & Golden (C. G.) 594 
United States, Cudahv Packing Co. y. (G. 

C. A.) - t .\. -1 

United States, Earle Bros. v. (C. G.).... 773 
United States, Edward Benneche & Bro. v. 

(C. C. A.) SOI 



Pags 
United States, Franklin Sugar Refining Co. 

V. (G. G.) 053 

United States v. (Jeorge Borgfeldt & Co. 

(G. C.) ^80 

Unired Statas, G. (Julbenkian & Co. v. (G. 

U. A.) 858 

United States v. Hatters' Fur E.-cchange 

(G. G.) r><)r, 

United States. IIo Xgen ,Tung v. (D. C.).. 232 
United States v. Ilorniiinn, Schutte & Go. 

(G. C. A.) 80S 

United States y. Ilunter & 'Witcombe (C. 

O. A.) 873 

United States v. Larkin (G. G. A.) 113 

United States, Lebigh llfg. Co. y. (G. C.) 5!)0 

United States y. Jliehael (D. C.) 00!) 

United States y. Morris' Hoirs (C. G.).... 240 
United States, Jlorris & Co. v. (G. G. A.) 1 

United States y. Nahant (G. V. A.) 520 

United States y. New York Cent. & H. R. 

R. Co. (I). C.) 030 

United States y. Ngura Lun Mav (U. G,). . 209 
United States y. 0. (i. Ilerapstead & Son 

(G. C.) 483 

United States y. Oinverkerk (C. G.) 910 

T'nited States. Parr v. (C. G.l 402 

United States y. Peeke (C. C. A.) 10!! 

United States v. Pennsvlvania lî. Co. 

(D. C.) (i25 

United States v. Silbersteiu. Castell & Co. 

(G. C.) 9155 

United States v. Standard Oil Co. of New 

York, two cases ID. C.) .598 

United States, Swift & Co. v. (G. G. A.) 1 
United States y. Thomas Leeming & Go. 

(G. C.) : . 48!) 

United States y. Tiffany iS: Go. ((^ G. A.) 909 
United States v. 21Si/>Garats Loose Em- 
eralds (1). C.) : ii43 

United States, U. H. Dudiev & Co. v. (G. 

C. A.) • ;. . SSI 

United States v. Yacuum Oil Go. (D. G.). . . 508 
United States. Yan Gesner v. (G. G. A.).. 40 

United States, Wharton v. (C. C. A.I 870 

United States, Williamson v. (G. G. A.).. 4!', 
United States y. Yuen Yee Sum (D. G.). . . 4U4 

Yacuum Oil Co., ITuited States v. (D. G.).. 5!)S 
Ynncouver Nat. Bank y. I,aw T^nion & 

Crown Ins. Go. {G. C.) 44(i 

Y'andearift & Co.. Thomas v. (V,. C.) 597 

Van (Jesner v. United States TG. G. A.) 40 

Yenner v. (ireat Northern R. Go. VC. G.). . . 40S 
Vicksburg. S. & I'. K. Go., Svca Ins. Co. 

V. (G. G.) 774 

A icksburg, Vicksburg Waterworks Go. v. 

(G. G. A.) n,; 

Ynksbarg Waterworks Go. y. Vicksburg 

(U. C. A.) : 11,; 

Yioletta, The (G. G. A.) 102:; 

WaU. Martin v. (G. G.) nsi) 

Wabash R. Co., l'olitz v. (G. G.) 941 

Weinreb. In re (C, ('. A.) ;;(;:; 

Wells, P.eebe v. (G. G. A.) 13.'! 

AVenham, In re ('1'. C.) . 910 

West Disinfectiug Go. v. P, M. Frank iji's- 

infectiii.g Go. (G. C.) 1023 

Westerliotf. Na]jier r. (G. G.) '...'..'.. 985 

Western Real Estate Trustées v. Hughes 

(C. C. A.) ÛCO 



Xll 



153 FEDERAL REPORTER. 



Page 
Wpstern Union Tel. Oo., Purdom Naval 

Stores Oo. V. (C. C.) 327 

Westhall, The (D. C.) 1010 

Westinghoiise Electric Mfg. Co. v. Mont- 

gomery Electric Light & Power Co. (C. 

C. A.) 800 

Wharton v. Uniteil States (C. 0. A.) 870 

WUeeler v. Petite (C. V.) 471 

W'iiite, Good Form Mfg. Co. v. (C. C.).. 75!> 
WMtin Mach, Works, lloughton v. (C. C. 

A.i 740 

Wl Itney. The II. M. (C. C. A.) 970 

Wilbur V. Ited .lacket Consol. Coal & Coke 

Co. (G. C.) 662 

Wild & Co. V. Provident Life & Trust Co. 

(C. C. A.) 502 

Wilkins, Delaware & H. K. Co. v. (0. C. 

A.) 845 

William Chisholm, The (C. C. A.) 704 

William J. Quillin. The (D. C.) 101!» 

Williams, American Can Co. v. (C. C. A.). . 882 



rage 

Williams, Manson v. (O. C. A.) 52.") 

Williamson v. United States (C. C. A.) 40 
Wills v. Scranton Cold Storage & Ware- 

house Co. (C. C. A.) 181 

Wilmore Coal Co., Brown v. (C. C. A.).. 143 
Wilsou V. Calculagraph Co. (C. C. A.)... 901 

Wilson, Clément v. (C. C. A.) 1021 

W. M. Ritter Lumber Co.. Lestershire 

Lumber & Box Co. v. (C. C. A.) 573 

W. M. Ritter Ijumber Co. v. lestershire 

Lumber k Box Co. (C. C. A.) 575 

W, N. Bavier, The (C. C. A.) 970 

Worcester Couuty Gas Co. v. Dresser (G. 

O. A.) 903 

Wrestler, 'l'he (D. G.) 973 

Wylie, In re (C. G. A.) 2.S1 

Wyoming Valley Ice Co., In re (D. C.).. 787 

Youngstrom, lu re (G. C. A.) 98 

Yuen Yee Sum, United States v. (D. C.) . . 494 

Zanmati & Co. v. United States (C. 0. A.) 880 



CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



ABMOUR PACKING CO. v. UNITED STATES. SWIFT & CO. v. SAME. 
MOERIS & CO. V. SAME. CUDAHY PACKING CO. v. SAME. 

(Circuit Court of Appeals, Eiglith Circuit. April 20, 1907.) 

Nos. 2,471, 2,472, 2,473, 2,474. 

1. Bebates— Careiebs — Régulation of Rates — Elkins Aot — Jurisdiction 

Whbbever Thakspobtation Conductbd Thereundbb. 

ïhe giviug or receiving of a rebate or concession, whereby property lu 
Interstate or foreign commerce is transportée! at a less rate ttian tliat legal- 
ly flled and published, denounced by tbe Elkins act (Act Feb. 19, 1903, c. 
708, 32 Stat. 847 lU. S. Comp. St. Supp. 1905, p. 599]), is a continuous 
crime judicable in any court of tbe United States having jurisdiction 
of crimes through wbose district tbe transportation is couducted. 

2. Ceiminal Law— Coktinuing Cbime Punishable in Each Jurisdiction xo 

Whioh it Extends. 

A continuing crime is a continuous uniawful act or séries of aets set on 
foot by a single impulse and operated by an uniutermittent force, bowever 
long it may occupy. 

Wbere sucli an act or séries of acts runs through several jurisdictiona, 
the offense is committed and cognizable in each. 

Though complète in the jurisdiction where first committecî, it may con- 
tinue, he committed, and punished in another jurisdiction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
5 220.] 

3. Carriers— Rebates — CoNCESsiorr from Part of Rate Rendebs Transpor- 

tation Thbreunder Illégal. 

A rebate or a concession from a part of a single rate, whereby property 
is transported thereunder at a less rate than the established rate, is a 
concession from the entire rate, and renders ail transportation thereunder 
illégal. 

4. SaME — ReBATES INLAND RaTES ON THROUGH EXPOKTS AND IMPOBTS RE- 

QUIBED TO BE FiLED AND PUBLISHED. 

The rates of transportation from places in the United States to ports 
of transhipment, and from ports of entry to places in the United States, 
of property in foreign commerce carried under through bills of ladlng, are 
requlred to be flled and published by the amended Interstate commerce 
act of 1887 (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, 
p. 3154]). 

If carried under an aggregate through rate which is the sum of the 
océan rate and the rate from or to a place in the United States to or from 
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the port of transhipment or of entry, the latter rate is required to be flled 
and published. 

If carried under a joint tlirdugh rate by virtue of a common control, 
management, or arrangement of the inland and océan carriers, the joint 
rate is required to be filed and publislied. 

5. COMMEBCE— REBATES— INTEBSTATE COMMERCE ACT NOT ViOLATIVE OF CON- 

STITUTION. 

Tlie amended interstate commerce act of 18S7, thus construed, neither 
lays a tax or duty on articles exported from any state, nor gives a préf- 
érence to tlie ports of one state over tliose of another, within the meaning 
of paragrapli 5 of section 9 of article 1 of the Constitution, aad it is not 
obuoxious thereto. 

6. Caeeiees— Rebates— "Devioe" of Elkins Act Immatebial— Indictment 

SUFFIOIENT WlTHOTJT ■ PLEADING IT. 

Tlie giving or reeeiviiig of the rebate or concession, whereby property in 
Interstate or foreign commerce is trausported at less than the established 
rate, is the essence of the offense denouuced by the pertinent paragraph of 
the Elliins act. 

The "device" by which the concession or transportation is brought about 
is not an essential élément of the crime, and it is unnecessary to plead It 
in an indictment. 

The meaning of the clause "by any device whatever" in that paragraph 
is dlrectly or indirectly, in any way whatever. 

7. Cbiminal Law— Indictment— Requisite Avbements. 

An indictment must set forth facts which the pleader claims constitute 
the transgression, and every essential élément of it, with such clearness 
and certaiuty as (1) to advise the accused of the charge he bas to meet, 
and to give him a fair opportunity to prépare his défense, (2) to enable him 
to avail himself of the judgment thereou ,in défense of another prosecu- 
tlon for the same offense, and (3) to qualify the court to détermine wheth- 
er or not the facts there stated are sufflcient to support a conviction. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 27, Indictment and 
Information, §§ 180-182.] 

8. CONTBACTS— LAWS ReAD InTO. 

The laws upon the subject of a eontract are read into and become a part 

thereof to the same estent as though they were written into its terms. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, § 750.] 

6. Cabriebs— Rebates— Contract to Maintain Established Rate Inekfeo- 

TivE Afteb Higiieb Rate Established— No Défense to Chaeoe of Re- 

CEIVING Less : THAN FiLBD AND PaBLISHBD RaTE. 

A contract between a carrier and a shipper to transport the latter's 
goods in interstate or foreign commerce at the then established rate for a 
definite time is ineffective after a hlgher rate bas been flled and publish- 
ed as required by law. 

The time durlng which a rate différent from the agreed rate is establish- 
ed by fliing aud publishing is excepted from the tenu of such a contract 
by virtùe of thé national acts to regulate commerce which are a part 
thereof. 

Such a contract constltutes no défense to a charge of giving or receiving 
a rebâtie or concession: from the filed and published rate. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 9, Carriers, § 94.] 

10. Cbiminal Law— Irtent— Simple Piirpose to do Foebidden Act Which 
IS Not Maltjm in Se is Sufficient. 

The only eriminar Intent requisite to a conviction of an offense created 
by statute, which Is not malum in se, Is the purpose to do the act in 
violation of the statute. No moral turpitude or wicked intent is essen- 
tial to a conviction of such a crime. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 14, Criminal Law, 
I 22.] 
(Syllabus by the Court.) 



ARMOUK PACKING CO, V. UNITED STATES. 3 

In Error to the District Court of the United States for the Western 
District of Missouri. ' ■ • 

In the statement and opinion iu thèse cases the Armpur Packing Company'.', 
case alone wlll be treated, because the four cases were trled upon agreed 
statements, and their facts are so similar that the questions of lavv they 
présent are identical. 

The packing company was indicted and tried for, and was ccnvicted of, a 
violation of the Elkins act to further regulate counueive of February 19, 
1903 (chapter.TOS, 32 Stat. 847 LU. S. Comp. St. Supp. 1005, p. 599J) in the 
District Court for the Western District of Missoui'i uiwn thèse agreed facts: 
The Chicago,. Burlington & Quincy Eailroad Company, a corporation, was a 
commou carrier engaged in the traasportation of property through the states 
of the nation and for export to foreign countries hy rail over its own road 
and over other railroads under contracts and arrangements with Connecting 
carriers from Kansas City, in the state of Kansas, into; and through the West- 
ern district of Missouri, to the city of New York. ïhe packing company was 
a corporation engaged at Kansas City, in the state of Islansas, iu packing méat 
products and shipping them throughout the TJnited gtates and to foreign 
countries. Its shipments to foreign countries were delivered to the Burliug- 
ton company at Kansas City, were delivered by oue of the Burlington com-, 
pany's Connecting carriers to an océan steamer at New York, and were handled 
exclusively by tlie carriers,, rail and steamship, from the time they were de- 
livered to the Burlington company at Kansas City until they were delivered to 
the shipper at^fhe export destination. The shipment wliich is the subject of 
this prosecution was thus shipped, handled, and delivered. 

From May 9, 1905, until August G, 1905, tariffs and sehedules and joint 
tarifes and sehedules duly flled, published, and posted, showed that the pro- 
portion of the rate on provisions of the character described herein shipped as 
export shipments from Kansas City. Kan., to foreign eouutries, was 23 cents 
per 100 pounds from ail points on the Missis.sippi river to New York. 

On June 16, 1905, the proprietors of the Wilson liue of océan steamers agreed 
with the packing company to earry thèse provisions from New York to Chris- 
tiania, Norway, for 19.93 cents per 100 pounds, and a copy of tliis contract was 
delivered to the Burlington company. 

On .Jiuie 17, 1905, the Burlington company agreed with the packing company 
to carry for it until December 31, 1905, products of tins cliaractcr shipped 
for export at the then flled and published rsite, the proporlional part of 
which from the jMississippi river to New York was 23 cents j)er 100 pounds. 

On August 6, lfK)5, the Burlington compau.v and its coiniecting railway car- 
riers flled with the Interstate Commerce Commission an ameudment to their 
tariffs and sehedules, which was duly published and posted. and which made 
a tarife or rate from Kansas City, Kan., to New York, for thèse products, the 
proportional part of which for their carriage from the Mississippi river to New 
York was 35 cents per 100 pounds. 

Prier to August 6, 1905, shipments were made b,v the packing company for 
export and were cnrried by the Burlington company and its Connecting car- 
riers according to the terms of the contract of .Tune 17, 1005, and at the 
then flled and published rate. After the ameudment of the sehedules of 
August 6, 1905, and on August 17, 1905, the paiking eomi.iany delivered at 
Kansas City, Kan., to the Burlington coniiiany, under the contract of June 
17, 1903, for transportation to Christiania, Norwa.y, by way of the lattor's rail- 
road and via railroads of its Connecting carriers to New Y'ork, and thence by 
the Wilson Une of steamships to Christiania, under the contract of the pack- 
ing company with the owners of that line, 07 tierces of oleo oil, which weigh- 
ed 29,305 pounds, and the Burlington company reeeived, agreed to deliver 
this oil to the order of the packing company at Christiania, Norway, and is- 
sued to it a through bill of lading therefor for 52.93 cents per 100 pounds, 
which included the 19.93 cents per 100 pounds agreed by the packing company 
to be paid to the Wilson line, and left .33 cents per 100 pounds for the trans- 
portation from Kansas City, Kan., to New York. The Burlington company 
and its Connecting railway carriers therei:pon trausported this oil over their 
railroads from Kansas City, Kan., through the Westeru district of Missouri, 



4 153 FHDKRAIi HEPOKTER. 

to New York, wjiere they dellvered it to a steamshlp of the Wilson Une. The 
packing company paid to the Burlington Company the full 52.93 cents per 
100 pounds for the entire carriage from Kansas City, Kan., to Christiania, Nor- 
way. This 52,93 cents per 100 pounds was nlade up so that the proportionate 
part of this rate for the carriage from the Mississippi river to New York 
was 23 cents per lOO pounds. The packing company did not at any time 
know how the rate was apportloned or made up or divided among the respec- 
tive failway carriers or points, but it knew that the agreed steamship rate 
was 19.93 cents per 100 pounds, and hence that 33 cents per 100 pounds was 
the aggregate amount paid and received for the transportation of the prop- 
erty from Kansas City to New York, and it knew the flled, published, and 
posted rate for this product established by the amendment of August 6, 1905, 
the proportional part of whlch from the Mississippi river to New York was in 
fa et 35 cents per 100 pounds. 

The oleo oil was one of the products which the Burlington company agreed 
to carry, and which it did carry under Its contract of June 17, 1905 ; "the de- 
fendant company shipper contending and insisting that said amendment in- 
creasing the tarifC rate did not and could not abrogate or impair the terms of 
said contract." One of the Connecting carriers objected to transporting this 
oil at the rate specifled in this contract, but the i$urlington company insist- 
ed that it should be so carried. The resuit was that the property was trans- 
ported at a rate the proportional part of which for the carriage between the 
Mississippi river and New York was 12 cents per 100 pounds less than the 
part of the rate established by the amendment of August 6, 1905, which was 
proportionate to that part of the carriage. The packing company was In- 
dicted and tried for, and was convicted of, accepting and reeeiving this con- 
cession of 12 cents per 100 pounds in respect of the transportation of this 
oleo oil in foreign commerce by the Burlington company and its Connecting 
carriers, whereby this property was transported from Kansas City to New 
York, through the Western district of Missouri, at a less rate than that named 
In the tarifes published and flled by the Burlington company and its Connect- 
ing carriers. 

Frank Hagerman and John C. Cowin, for plaintiff in error in each 
case (A. R. Urion, on the brief in No. 3,471, Henry Veeder, on the 
brief in No. 3,473, and M. W. Borders, on the brief in No. 3,473). 

A. S. Van Valkenburgh (Leslie J. Lyons, on the brief), for the 
United States. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

1. The shipper delivered its goods to the Burlington company, the 
carrier, obtained its through bill of lading from Kansas City to 
Christiania, Norway, received its concession, and paid the through 
rate, less than that named in the tarifïs filed and published by the 
carriers, in the city of Kansas City, in the state of Kansas. By thèse 
acts the transportation of this property at this less rate by the Bur- 
lington company and its connect'ng carriers from Kansas City into 
and through the Western district of Missouri to New York was 
caused, but the carriage was conducted by the railroad companies 
alone. 

Counsel for the shipper insist that the District Court of the West- 
ern district of Missouri was without jurisdiction of its offense, be- 
cause its crime was not committed in that district, but was complète 
in the district of Kansas, and because no concession from that part 
of the rate filed and published which was proportionate to the car- 
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riage through the Western district of Missouri was chargée! in the ■ 
indictment or proved. 

If the shipper's offense was complète in the state of Kansas, it may 
nevertheless hâve continued and hâve been committed in the Western 
district of Missouri also. It is not essential to a continuing crime 
that every élément requisite to its commission in the second jurisdic- 
tion wherein it continues shall exist in the jurisdiction in which it 
is first committed. Larceny is a continuing crime. One who steals 
in orie jurisdiction and carries the stolen property into another may 
be indicted, tried, and punished in the latter under statutes to that 
effect, notwithstanding the constitutional requirement that the ac- 
cused shall be tried in the county or district in which the crime is 
committed, and this because the carrying into the second jurisdiction 
is a continuance of the effect of the original taking. Commonwealth 
V. Macloon, 101 Mass. 1, 5, 6, 100 Am. Dec. 89; People v. Burke, 
11 Wend. (N. Y.) 129 ; Hemmaker v. State, 12 Mo. 453, 51 Am. Dec. 
172; 2 Wharton on Conflict of Laws (3d Ed.) §§ 826, 826a. It is 
said that this rule is based on the légal assumption that where the 
property has been feloniously taken every act of removal may be re- 
garded as a new taking and asportation. Commonwealth v. Up- 
richard, 3 Gray (Mass.) 434, 436, 63 Am. Dec. 762; State v. Smith, 
66 Mo. 61, 62. But this assumption is only a légal fiction, and, wheth- 
er made or not, the fact remains that the offense is complète where 
the felonious taking occurs, and the subséquent asportation to another 
cOunty or state is not an essential ingrédient of the crime in the first 
jurisdiction, while the felonious taking and its continuing efifect are 
indispensable éléments of the offense in the jurisdiction to which the 
stolen property is carried. Embezzlement is a cont'nuing crime. It 
may be prosecuted and punished in any jurisdiction where there is 
liability and failure to account for and pav over the monev. In re 
Richter (D. C.) 100 Fed. 295, 298; Commonwealth v. Parker, 165 
Mass. 526, 43 N. E. 499; State v. Bailey, 36 N.E. 233, 236, 50 Ohio 
St. 636. But the offense is complète in the jurisdiction in which 
the original conversion is committed, and no subséquent acts in any 
other jurisdiction are essential éléments thereof. The gênerai prin- 
ciple that one who commits a criminal act in one county, state, or 
district may be held liable for its continuons opération in another to 
which its effect extends, is established by thèse and many other author- 
ities, such as those involving the maintenance of a nuisance in one 
county which affects property in another (Bulwer's Case, 7 Co. 2b, 
3b; 2 Hawk. c. 25, § 37; Com. Dig. "Action," N, 3, 11 ; Abbott, C. J., 
in King v. Burdette, 4 B. & Aid. 175, 176; Thompson v. Crocker, 
9 Pick. [Mass.] 59; Stillman v. Mfg. Ce, 3 Woodb. & Min. 538, 
Fed. Cas. No. 13,446) and those involving the publication of a libel 
in a newspaper in one jurisdiction which circulâtes in another (Com- 
monwealth V. Blanding, 3 Pick. [Mass.] 304, 15 Am. Dec. 214), 
and yet in ail thèse cases the offense may be complète in the juris- 
diction in which it is first committed, and still be indictable and pun- 
ishable in those to which its continuing opération and effect extend. 

A continuing offense is a continuous, unlawful act or séries of 
acts set on foot by a single impulse and operated by an unintermittent 
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force, ; however long a time it may occupy. Where such an act or 
séries of acts runs through several jurisdictions, the offense is com- 
mitted and cognizable in each. Wharton's Criminal Pleading & 
Practice (9th Ed.) §§ 473, ,474; People v. Sullivan, 33 Pac. 701, v02, 
704, 9 Utah, 195. The transportation of the goods in this case into 
and through the Western district of Missouri, at the illégal through 
rate, was the continuing opération , and effect in that district of its 
primary cause, the receipt of the concession and the delivery of the 
oil by the shipper to the carrier thereunder for transportation in 
foreign commerce, and even if the shipper's offense was complète 
in Kansas, it may hâve been committed in Missouri also, where its 
opération continued and took effect. 

Nor did the fact that no concession was charged or proved from 
the part of the established rate proportionate to the carriage through 
the Western district of Missouri extract from that part of the trans- 
portation the vice of illegality. The entire transportation from Kansas 
City to New York was proçured by the packing company by accept- 
jng a single unlawful concession from that part of the through es- 
tablished rate proportionate to the carriage east of the Mississippi 
river, but the transportation from Kansas City to New York, and the 
rate paid therefor, were each single, undivided, and through, and the 
vice of the illegality in any part of either was unavoidably a vice in 
the whole and every part of it, so that the carriage into and through 
the Western district of Missouri under this entire unlawful through 
rate was as illégal as the transportation over any other part of the 
route. 

Counsel invoke the sixth article of amendments of the Constitution 
and the inviolable rule of the common law that every accused person 
shall enjoy the right to a trial in the jurisdiction in which the offense 
was committed, and the court freely concèdes and confirms the posi- 
tion that, if the ofïense of the packing company was not committed 
in the Western district of Missouri, the court below was without 
jurisdiction of this case, and its judgment must be reversed. If 
the offense was not there committed, the Congress was undoubtedly 
without power to make it there judicable. They cite: U. S. v. 
Fowkes, 3 C. C. A. 394, 398, 53 Fed. 13, 17, in which a railroad 
claim agent in Philadelphia was indicted in Missouri for charging, 
and receiving from a shipper for the transportation of goods from 
Philadelphia to Missouri, less than the established rates under the 
tenth section of the act to regulate commerce approved February 4, 
1887 (chap.ter 104, 34 Stat. 382 [U. S. Comp. St. 1901, p. 3161] ), and 
an application was made to the court in Pennsylvania fur his removal 
to Missouri for trial on the ground that his case was triable there, 
under section 731 of the Revised Statutes [U. S. Comp. St. 1901, p. 
585], because his offense was begun in the Third circuit and com- 
pleted in the Eighth circuit, a'though nothing was done in the latter, 
save that the transportation was there compUted, and the court 
held that the offense was commenced and finished in the state of 
Pennsylvania and that the court in Missouri was without jurisdic- 
tion of it. Davis v. U. S., 43 C. C. A. 448, 104 Fed. 136, in which 
the défendant was indicted in Texas for committing the f raud of 
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obtaining by false billing and false représentation at Cincinnati in 
the State of Ohio the transportation of goods from that city to Dal- 
las, in the state of Texas, at less than the establisbed rates, in viola- 
tion of section 10 of the interstate commerce act, as amended by Act 
March 2, 1889, c. 382, 25 Stat. 858 [U. S. Comp. St. 1901, p. 3160] 
and an application for his removal to Texas for trial was presented 
to the court in Ohio on the ground that the offense was begun in that 
circuit and ended in the Fifth circuit, under section 731, although 
nothing occurred in the latter but the completion of the transportation, 
and the Circuit Court of Appeals of tlie Sixth Circuit held that the 
fraud was begun and completed in Cincinnati, and that the offense 
was not judicable in Texas. Judge Day, now Mr. Justice Day of the 
Suprême Court, in delivering the opinion of the court, said of the 
provision, amendatory of the act, denouncing the fraud of false bill- 
ings : "It is not the transportation of the goods which is prohibited and 
punished, but the obtaining of the transportation by means of false and 
fraudulent conduct, which is the gist of the oftense. What is it, 
then, to obtain transportation in the sensé of this statute? We think 
that false billing or other misrepresentation of the goods, as stated 
in the act, which results in their being received by the carrier under 
a contract of carriage thus fraudulently obtained, is the obtaining of 
transportation within the meaning of the statute. Then the fraud- 
ulent conduct of the shipper lias borne its fruit, and every act and 
intent M'hich constitutes the offense is complète."' 43 C. C. A. 451, 
104 Fed. 139. But he also said : "If the carriage of the goods was the 
thing aimed at in this statute. and such was to hâve been deemed 
fraudulent per se, the crime might be regarded as a continuing one." 
Page 453 of 43 C. C. A., page 142 of 10 i Fed. In re Belknap 
(D. C.) 9C Fed. 614, 616, in which, on an indictment for a vio- 
lation of the same paragraph of the statute, the District Court of 
Kentucky reached the same conclusion. U. S. v. Conrad (C. C.) 
59 Fed. 458, 4G2, 463, where the court held that the offense oi 
depositing a lottery ticket or sending it in the mails is complète 
in the district in which it is deposited or sent, and is not indictable 
in the district where it is delivered; but that the oft'ense of de- 
livering it by mail may be prosecuted in the district in which it is 
delivered to the addressee. Dealy v. U. S., 152 U. S. 539, 547, 14 
Sup. Ct. 680, 38 L. Ed. 545, in which the Suprême Court held that the 
offense of conspiracy is complète where the conspiracy is formed, 
although the overt act is done elsewhere, and many cases in whicii 
statutes of states which by their terms authorized the indictment and 
trial of offenses, which were not continuing, in jurisdictions in which 
they were not committed, hâve been held unconstitutional and void. 
Ex parte Slater, 72 Mo. 102; State v. McGraw, 87 Mo. 161; State 
v. Hatch, 91 Mo. 568 ;i State v. Andersen, 191 Mo. 134, 144, 145, 
90 S. W. 95; Craig v. State, 3 Heisk. (Tenu.) 227; State v. Smiley, 
98 Mo. 605, 12 S. W. 247; Dempsey v. State, 22 S. E. 57, 94 Ga. 766; 
Dougan v. State, 30 Ark. 41; Armstrong v. State, 41 Tenu. 339; 
Swart v. Kimball, 43 Mich. 443, 5 N. W. 635; Kirk v. State, 41 
Tenn. 345; State v. Denton, 46 Tenn. 539; Wheeler v. State, 24 
Wis. 52. 
» 4 S. W. 502. 
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On the other hand, in Re Palliser, 136 U. S. 357, 267, 10 Sup. Ct 
1034, 34 L. Ed. 514, in which the offense was an offer of money or 
a tender of a contract for the payment of money, contained in a let- 
ter mailed in New York and addressed to a postmaster in Connecti- 
cut to induce him to violate his officiai duty, the Suprême Court said : 

"But there can be no doubt at ail tliat, if any offense was coniuiitted in New 
York, the offense continued to be committed when tlie letter reached the post- 
master in Connecticut, and that, if no offense was committed in New York, an 
offense was committed lu Connecticut." 

And in Re Huntington (D. C.) 68 Fed. 881, and in Griffée v. Bur- 
lington, etc., R. R. Co., 2 I. C. C. R. 301, it was held that the offense of 
giving an undue préférence or advantage to a particular person, 
in violation of section 3 of the interstate commerce act (34 Stat. 
380, c. 104 [U. S. Comp. St. 1901, p. 3155]) was not complète where 
a free pass had been delivered, unless there was also actual transporta- 
tion upon the pass. 

The opinions in thèse numerous cases are instructive and interesting ; 
but they are neither controUing nor very persuasive upon the issue it 
is necessary for us to détermine hère, because none of the courts which 
delivered them considered or treated of the act or of the offense hère 
under considération, and arguments by analogy should always be in- 
dulged with caution. In the light of thèse authorities, two questions 
condition the jurisdiction of the court below: Was the offense hère 
charged a continuing crime? If it was not, was the actual transporta- 
tion of the goods an indispensable élément of the offense? We turn to 
the Constitution and to the acts of Congress for the answers. The 
act which denounces this offense was passed in 1903, six years after 
the offense of the giving of concessions from the lawful rates by car- 
riers had been created, and four years after the offense of fraudulently 
obtaining transportation by shippers at less than the regular rates by 
false représentations was established. It was enacted under the power 
to regulate commerce with foreign nations and among the several 
States granted to the Congress by article 1 of section 8 of the Constitu- 
tion. The subject of the act was that part of this commerce which 
consisted of the transportation of property in it. Its object was to 
regulate this transportation. There is, there can be, no doubt that the 
Congress had plenary power, under this commercial clause of the Con- 
stitution, to prohibit the transportation of property in interstate or 
forei':în commerce at any less rates than those filed and published un- 
der the interstate commerce act of 1887 and its amendments, to mal-ce 
such transportation a continuing crime, to prescribe the penalty for 
it, and to give to every fédéral court which had jurisdiction of crimes 
through whose district any part of this transportation is conducted 
complète jurisdiction to try, and, if convicted, to punish any person 
or corporation charged with it. Has the Congress exercised this 
power? It enacted that: 

"It shall be unlawful for any person, persons or corporation to offer, grant 
or give or to solicit, accent or receive any rebate, concession or discrimina- 
tion in respect of the transportation of any property in interstate or foreign 
commerce by any common carrier, subject to said act to regulate commerce 
and the acts amendatory thereto whereby any such property shall by any de- 
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vice whatever be transported at a less rate than that named in the tarififs 
published and flled by such carrier, as is required by said act to regulate 
commerce and the acts amendatory thereto, or wliereby any other advantage 
is given or discrimination is praeticed. * * * Every violation of this sec- 
tion shall be prosecuted in any court of the United States baving jurisdiction 
of crimes within tbe district in which sucb violation was committed or througb 
which tbe transportation may bave been conducted." 32 Stat. c. 708, p. 84T 
[U. S. Comp. St. Supp. 1905, p. 590]. 

The offense of the shipper hère charged is receiving a concession 
whereby any property in interstate or foreign commerce shall be trans- 
ported at less than the legally established rate. Every part of the 
transportation thus caused is unavoidably violative of this act and il- 
légal, and is necessarily the continuing opération and effect of the un- 
lawful receipt of the concession whereby the carriage is induced. The 
last clause of the portion of the act quoted above, which, in addition 
to the court in whose district the violation of the act is committed, 
confers jurisdiction upon every other court of the United States, which 
has criminal jurisdiction, through whose district the transportation is 
conducted, is unconstitutional and void if the offense is not a con- 
tinuing crime, but valid and effective if it is, and that construction 
which validâtes and sustains must be preferred to that which strikes 
down and paralyzes so plain a provision of a statute. The transporta- 
tion of the property in the case in hand from Kansas City to New 
York into and through the Western district of Missouri at a through 
rate less than that established under the law was the continuing opéra- 
tion and effect of the receiving of the concession and the delivery of 
the property thereunder by the shipper. Thèse considérations con- 
vince that the Congress intended to make, and that by the provision 
of the act quoted it did make, the offense hère charged a continuing 
crime indictable and punishable in every fédéral court having jurisdic- 
tion of crimes through whose district the illégal transportation is 
conducted, that the offense in this case is of this nature, that, if the 
charge in the indictment is true, this offense continued in the illégal 
transportation it produced into and through the Western district of 
Missouri, so that it was there committed, and that the court below had 
jurisdiction of this offense and of the packing company that was 
charged with its commission. This conclusion renders it unnecessary 
to détermine whether or not the transportation is an indispensable 
élément of the offense in the district in which the concession is received 
and the goods are delivered to the carrier. But the fact is noted in 
passing that the giving or receiving of a concession, whereby pronerty 
is transported at a less rate than that established, is not the only offense 
created by this act, but also the giving or receiving any concession 
whereby "any other advantage is given or discrimination is praeticed." 

2. The concession denounced by the Elkins act is one whereby prop- 
erty in interstate or foreign commerce is transported at a less rate than 
that required to be filed and published by the amended interstate com- 
merce act of 1887. One of the positions of counsel for the packing 
company is that no offense was charged or proved against it in this 
case because railroad rates in the United States upon property in for- 
eign commerce transported from places in the United States to ports of 
transhipment and thence to foreign countries under through bills of 



^0 , , 153 FEDERAL EEPOKTER. 

lading are not required to be filed or published iinder the act of 1887, 
and that, if thàt act contains such ' a provision, it is violative of article 
1, § 9, pan 5, of the Constitution. ' 

In. Texas & Pac. Ry. Co. v. Interstate Commerce Commission, 1&2 
U. S. 197, 811, 16 Sup. et. 666, 40 L. Ed. 940, tlie Suprême Court said 
of this statute: 

"The scope or purpose o£ the act is, as declared in its title, to regulate com- 
merce. It would, therefore, in advauce of an examination o^ the text of the 
act, beyeasonable to anticipate that the législation would cover, or hâve re- 
gard to, the entire fleld of foreign and Interstate connneree, and tliat its scheme 
of régulation would not be restrjcted to a partial treatment of the subjeet. 
* * * Addressing ourselvea to the express laiiguage of the statute,, we 
flnd, in its first section, that the> carriers that are declared to be subject to 
tbe act are those 'engaged in the transportation of passengers or property 
wholly by railroad, or partly by railroad and partly by water when both 
are used, under a conunon control, management or arrangement, for a con- 
tinuous carriage or shipment, froni one state or territory of the United States, 
or the District of Oolumbia, to any other state or territorj' of the United 
States, or the District of Columbia, or from any place in the United States to 
an adjacent foreign country, or from any place in the United States through 
a foreign country to any other place in the United States, and also to the 
transportation in like manuer of property shipped from any place in the 
United States to a foreign country and carried from such place to a port of 
transhipment, or shipped from a foreign country to any place in the United 
States and carried to such place from a port of eiitry either in the United 
States or an adjacent foreign country.' It would be difiicult to use language 
more unmistakably signitying that Congress had in vîew the whole field of 
commerce (excepting commerce wholly within a state), as well that between 
the States and territories, as that going to or coming from foreign comitries. 
In a later part of the section, it is declared that 'the term transportation. 
shall iuclude ail instrumentalities of shipment or carriage.' " Page 212 of 162 
U. S., page 672 of IG Sup. Ct. (40 L. Ed. 940). 

The second, third, and fourth sections of the act forbid imjust dis- 
crimination, unreasonable préférence, the receipt of greater conpensa- 
tion for a shorter than for a longer haul by carriers engaged in in- 
land transportation of property in foreign commerce as well as in in- 
terstate commerce. 

The first sentence of the sixth section reads: 

^'That every common carrier subject to the provisions of thIs act shall print 
and keep for public inspection schedules showing the rates and tares and 
charges for the transportation of passengers and property which any such 
common carrier has established and which are in force at the time upon Its 
railroad, as defined by the first section of this act." 

The first section of the act defines and subjects to its provisions the 
transportation by rail, and by rail and water combined, of property 
in foreign commerce shipped from any place in the United States 
to a foreign country and carried from such place in the United States 
to a port of transhipment, or shipped from a foreign country to any 
place in the United States and carried to such place from a port of 
entry. And it expressly provides that ail the provisions of the act 
shall apply to any common carrier engaged in such transportation and 
to every instrumentality thereof. It is contended that, although the 
act may apply to the carriage of property in foreign commerce when 
consigned from a place in the United States to the port of tranship- 
ment for export, to be there again consigned to its destination in the 
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foreign country, yet it has no application to the transportation of sucli 
property under a through bill of lading from the place of the origin 
of the carriage to the foreign destination. The proposition cannot be 
sustained. The act is gênerai, comprehensive, includes within its 
express terms al! transportation of property in foreign commerce from 
the place of origin in the United States to the port of transhipment, 
and it contains no exception of such carriage under through bills of 
lading. As the Congress made no such exception, the conclusive pre- 
sumption is that it intended to make none, and it is not the province ot 
the judicial department to do so. Omaha Water Co. v. City of Omaha, 
77 C. C. A. 267, 147 Fed. 1, 13 ; Madden v. Lancaster County, 13 C. 
C. A. 566, 572, 65 Fed. 188, 194; Wrightman v. Boone County, 31 
C. C. A. 570, 572, 88 Fed. 435, 437; Union Central Life Ins. Co. v. 
Champlin, 54 C. C. A. 208, 210, 116 Fed. 858, 860. 

The sixth section proceeds to require ail common carriers subject 
to its provisions to file and publish schedules and tarififs and joint tarifïs 
and schedules of their rates for ail transportation, subject to the act, 
and closes with the déclaration that if any carrier fails to file or pub- 
lish its schedules or tarifïs, as provided in that section, the commis- 
sioners may apply to the court "to restrain such common carrier from 
receiving or transporting property among the several states and ter- 
ritories of the United States, or between the United States and ad- 
jacent foreign countries, or betvi'een ports of transhipment and of entry 
and the several states and territories of the United States, as men- 
tioned in the first section of this act until such common carrier shall 
hâve complied with the aforesaid provisions of this section of this act." 
The Congress was evidently of the opinion that this section required 
carriers engaged in the transportation of property in foreign commerce 
from places in the United States to ports of transhipment and from 
ports of entry to places in the United States to file and publish the 
rates under which this property moved. Otherwise, it would not havc 
authorized the issue of an injunction to restrain them from receiving 
or transporting property between ports of transhipment and of entry 
and the several states and territories of the United States, as mentioned 
in the first section of the act, until they filed and published their rates 
in compliance with section 6. The Elkins act does not fail to recognize 
the fact that the Interstate commerce act régulâtes the transportation 
of goods in foreign, as well as in Interstate, commerce. It déclares 
that it shall be unlawful to receive any concession "in respect of the 
transportation of any property in Interstate or foreign commerce 
subject to such act to regulate commerce," whereby any property shall 
be transported at a less rate than that filed and published as requirect 
thereby. 

Counsel argue with much force and great ability that the act does 
not apply to through export shipments (1) because it does not regulate 
ail commerce or ail carriers, but it régulâtes ail carriers by rail, and 
by rail and water combined, who transport property in foreign com- 
merce from or to places in the United States to or from ports of tran- 
shipment or of entry ; (2) because océan rates continually and greatly 
vary so that through export rates cannot hâve any permanency, and 
so cannot be established by filing and publishing, but, if such through 
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rates may not be thus established, the inland rates to and from the 
ports can and must be, and to thèse the océan rates may be, added, as 
in the case in hand, and if the throngh export rates can be thus estab- 
lished, and they are so, they may be filed and published; (3) because 
the act of 1887 applies to foreign commerce between the ports of tran- 
shipment or of entry and the places of its origin or destination in the 
United States only, but the act requires the rates between those places 
to be established, filed, and published. If those rates are separate from 
the océan rates, they may undoubtedly be separately filed and pub- 
lished, and the océan rates may be added to make aggregate through 
rates, as was clone in the case under considération. If by agreement or 
arrangement between the inland and the océan carriers or by common 
control the inland rates become parts of joint through rates, then the 
latter rates become the rates of transportation to or from the ports of 
transhipment from or to the places of the origin or destination of the 
traffic in the United States, and they thereby fall within the terms and 
the reason of the lavv. 

The history of this législation, the evils it was intended to remedy, 
the objects it was enacted to secure, the instability of the océan rates, 
the inconvenience of establishing rates of transportation for property 
in foreign commerce, the necessary restraint upon this commerce 
which the subjection of its rates to this act will unavoidably impose 
and the conceded rule that "laws which create crime ought to be so 
explicit that ail men subjcct to their penalties may know what acts it 
is their duty to avoid. * * * Before a man can be punished, his 
case must be plainly and unmistakably within the statute" (U. S. v. 
Brewer, 139 U. S. 278, 288, 11 Sup. Ct. 538, 35 L. Ed. 190)— hâve been 
ably and persuasively presented in support of the argument that the 
rates of through export traffic are not within thèse acts. But wliere the 
language of a law is clear, and the signification of its terms is certain, 
argument from its history and purpose, from its possible or even prob- 
able evil effects, and from the inconvenience of complying with it and 
, attempted judicial construction of its expressions, serve only to create 
' doubt and to confuse the judgment. They tend to obscure, rather than 
: to elucidate, the meaning of the statute, and the législative body must be 
presumed to hâve intended what it has exprf^ssed. Knox Co. v. Mor- 
. ton, 15 C. C. A. 671, 673, 68 Fed. 787, 789 ; Shreve v. Cheesman. 16 C. 
C. A. 413, 416, 69 Fed. 785, 788. The plain terms of the act of 1887, 
their certain meaning, and the lucid and authoritative interprétation 
of them by the Suprême Court, which has been quoted, leave no doubt 
upon this question, and our conclusion is that common carriers subject 
to the provisions of the act of 1887 to regulate commerce, who are 
engaged in the transportation of property in foreign commerce under 
through bills of lading, are required by that act to file and publish 
their rates for the carriage of the property from its place of shipment 
in the United States to the port of transhipment and from its port of 
entry to its place of destination in the United States. If it is carried 
■under an aggregate through rate, which is the sum of the océan rate 
and the rate from or to the place in the United States to or from the 
port of transhipment or of entry, the latter rate is required to be pub- 
lished., If it is carried under a joint through rate by virtue of a corn- 
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mon control, management, or arrangement of the inland and océan car- 
riers, the joint rate must be filed and published. Texas & Pac. R. Co. 
V. Interstate Commerce Commission, 163 U. S. 197, 211, 212. 220, 16 
Sup. et. 666, 40 L. Ed. 940 ; N. Y. Pr. Ex. v. N. Y. Cen. & Hud. 
Riv. R. R. Co., 3 Interst. Com. Com'n R. 137; New Orléans Cot. 
Exch. V. Louisville, N. O. & Tex. R. Co., 41 Interst. Com. Com'n R. 
694, 699 ; In re Tariffs on Export and Import Traffic, 10 Interst. Com. 
Com'n R. 55, 63, 64, 66, 68, 76, 81. 

In the case at bar the property was shipped under a through bill of 
lading at a through rate which was the sum of the océan rate agreed 
upon between the proprietors of the steamship line and the shipper 
and a railroad rate from Kansas City to the point of transhipment, 
which was less than the established rate which was required to be 
and which in fact had been filed and published under the act of 1887. 
The shipper received a concession of 12 cents per 100 pounds from 
the part of the established and published rate proportional to the car- 
nage between the Mississippi river and New York, and this constitut- 
ed an offense under the Elkins act. 

But it is said that, if this be the meaning of the amended act of 
1887, it is in conflict with article 1, § 9, par. 5, of the Constitution, be- 
cause it burdens exportation, and gives a préférence to the ports of 
the States reached by the rivers, canals, bays, and sounds over those 
not thus situated. This burden is alleged to be imposed by the require- 
ments that thèse rates shall be uniform, filed, and published, only in- 
creasable on 10 days' notice, and diminishable on 3 days' notice, and 
it is freely conceded that thèse provisions of the act perceptibly impede 
and restrain both foreign and Interstate commerce. But the para- 
graph of the Constitution first invoked reads : "No tax or duty shall 
be laid on articles exported from any state." Do the restrictions of 
the amended Interstate commerce act constitute a tax or duty on ex- 
ports within the meaning of this prohibition? The argument in sup- 
port of an affirmative answer is that freedom of exportation cannot 
be impeded in any degree by any législation, and this contention is 
founded on thèse excerpts from the opinion of the Suprême Court in 
Fairbank v. U. S., 181 U. S. 283, 294, 295, 21 Sup. Ct. 648, 45 L. Ed. 
862. In speaking of the Carlier décision of that court in Almy v. 
California, 24 How. 169, 16 L. Ed. 644, to the efïect that a tax or 
duty on a bill of ladinsf was, in substance, a tax or duty on the article 
shipped, Mr. Justice Brewer, in delivering the opinion of the court, 
said: 

"In other words, that décision affirma the grefit principle that what can- 
not be done directly beoause of constitutional restriction, cannot be accomplish- 
ed indirectly by législation which accomplishes the same resuit." 

And again, at page 295 of 181 U. S., page 648 of 31 Sup. Ct. (45 
Iv. Ed. 863), he remarked: 

"As the States cannot directly interfère with the freedom of imports, 
they cannot by any form of taxation, although not directly on the importa- 
tion, restrict such freedom ; Congress alone having the power to preseribe 
duties therefor. In like manner, the freedom of exportation being guarantied 
by the Constitution, it cannot be disturbed by any form of législation which 
burdens that exportation. The form in which the burden is imposed cannot 
vary the substance." 



14 153 FEDERAL REPORTER. 

But the question under considération in that case was whether or 
not a staitip tax on a foreign bill of lading was a tax or duty on the 
articles described in tlie bill, and hence a duty on exports, and in con- 
flict with this constitutional provision. To that issue the remarks of 
the court were addressed, and upon it they were pertinent and au- 
thoritative. But they are neither relevant to, nor controlling upoji, the 
question whether or not the Congress may impose incidental restric- 
tions upon foreign commerce under its constitutional power to regulate 
it. If it may not, theri it may not exercise that power, for there can 
be no régulation without some restriction. 

It is a burden or restraint upon exportation by virtue of a tax or 
duty, and by that alone that is forbidden by the clause of the Consti- 
tution hère under considération. The interstate commerce act and its 
amendments impose no tax or duty upon either foreign or interstate 
commerce. They were not enacted by virtue of the power of taxation 
for the purpose of raising a revenue and they raise none. 

Again, it is a tax or dûty on exportation imposed either directly 
or indirectly on account of the fact that the articles taxed are exported 
or are intended for export, and that alone that is obnoxious to this 
constitutional inhibition, and the restraint of the interstate commerce 
acts was not imposed upon the transportation of property in foreign 
commerce because it is exported or intended for export, but upon ar- 
ticles in foreign and interstate commerce, alike for the sole purpose of 
regulating both alike pursuant to the commercial clause of the Consti- 
tution., Turpin v. Burgess, 117 U. S. 504, 506, 6 Sup. Ct. 835, ,29 L. 
Ed. 988; Cornell v. Coyrie, 192 U. S. 418, 427, 24 Sup. Ct. 383, 48 h. 
Ed. 504.. 

The second clause of the paragraph of the Constitution called to 
our attention reads : "No préférence shall be given by any régula- 
tion of commerce or revenue to the ports of one state over those of 
another." Property in foreign commerce which may be transported 
entirely by water from and to places in the United States on its 
rivers, canals, sounds, and bays to and from ports of transhipment 
or of entry is free from, while property in foreign commerce which 
can be carried from and to the places in the United States to and from 

Eorts of transhipment or of entry by rail or partly by rail and partly 
y water only is subject to.the restrictions and burdens of the amended 
interstate commerce law. , Does that law thereby give a préférence 
to the ports of one state over those of another? Counsel contend 
that this question should be answered in the affirmative, because ports 
reached by water routes from inland points reap the great and ob- 
vious advantage of the freedom of their shippers to contract for the 
entire carriage, while ports reached from inland places by rail or by 
rail and water only are deprived of this freedom for their shippers, 
who must transport their ai;tiçles subject to the burdens of established 
uniform inland rates changeable only after ten or three days' notice. 
The argument might be forceful and persuasive, if addressed to the 
policy or the justice of the law; but thèse issues were within the com- 
pétence of, and hâve béen CQnclusively determined by, the Congress. 
The only question which the judiciary can consider is whether or not 
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the provisions of the aet hère asSailed are unconstitutional. The para- 
graph of the Constitution before us was enacted for the purpose of 
pteventing Congress frorii so exercising its power to regulate com- 
merce as to give to one state an advantage over another state by the 
enactment of a régulation which would prefer the ports of the former 
to those of the latter. The purpose and the extent of its inhibition 
are clearly expressed in its terms. It does not forbid a préférence 
of ports of varions states reached by inland water routes over those 
reached by rail, or a préférence of those reached by many, over those 
reached by few, railroads or steamboats, but only those of one state 
over those of another. It forbids the préférence of the ports of one 
state because they are located in that state over the ports of another 
state because they are situated in the latter state. No such préférence 
was intended or efïected by the act of 1887 and its amendments, and 
for this reason thèse acts do not fall under this constitutional inhibition. 

Moreover, the advantage of which complaint is hère made is rather 
that of geographical position, than of législation. Congress cannot 
by any law make the advantages of other ports equal to those of one 
at the mouth of a great river. The alleged préférence was not created 
by any positive enactment for that purpose, nor was it either one of 
the objects or the chief effect of this législation. It is but one of the 
remote and incidental eiïects of a gênerai, comprehensive, and un- 
doubtedly bénéficiai régulation of the transportation of property by rail 
in the foreign and Interstate commerce of the nation under the plenary 
authority granted by the Constitution. Acts of Congress which are 
passed in the exercise, and which are within the scope, of one of its 
undoubted powers, may not be held unconstitutional on account of re- 
mote and incidental effects which are clearly within them. Pennsyl- 
vania v. Wheeling & Belmont Bridge Co., 18 How. 421, 434, 15 L. Ed. 
435 ; South CaroHna v. Georgia, 93 U. S. 4, 13, 23 L. Ed. 782. 

The Interstate commerce act of 1887 and its amendments are not 
in conflict with article 1, § 9, par. 5, of the Constitution, because they 
do not lay any tax or duty on articles exported from any state, nor 
give any préférence to the ports of one state over those of another 
within the meaning of that paragraph. 

3. The Elkins act déclares the offense of which the défendant was 
convicted to be the receiving of any concession in respect of the trans- 
portation of any property in Interstate or foreign commerce, "where- 
by any such property shall by any device whatever be transported at 
a less rate than that named in the tariffs published and filed," as re- 
quired by the Interstate commerce act and its amendments. The judg- 
ment of conviction is assailed on the inconsistent grounds that the de- 
vice by which the property was transported at a less rate than that 
published and filed was not pleaded in the indictment, and that the 
court chargëd the jury that it was essential for them to find that the 
shipper ëecured the concession as the resuit of such a device before 
they could convict. The latter objection is based on gênerai excep- 
tions to portions of the charge, which déclare that both the device and 
the guilty intent of the défendant are essential to conviction. Thèse 
exceptions failed to specify or inform the court below whether counsel 
challenged this charge because in their opinion the guilty intent was 
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immaterîal. or fieranse they thought that the device was unimportant. 
They riow insist, and for the purposes of this décision it is conceded^ 
that a criminil intent on the part of the défendant was indispensable 
to its convictii.n, and that the proposition of law embodied in the por- 
tion of the cl; r e assailed wîiich déclares that rule is correct. But 
a gênerai exct . .un to a portion of a charge which comains two or 
more propositions of law is insufiicient, if any one of them is sound, 
because such an exception does not inform the judge which proposition 
is challengcd and give him an opportunity to correct it. St. Louis, I. 
M. & S. R. C'o. V. Si>encer, 18 C. C. A. 114, 116, 71 Fed. 93, 95; New 
Dunderberg Min. Co. v. Old, 38 C. G. A. 89, 94, 97 Fed. 150, 155; 
Price V. PanKltiirst, 3 C. C. A. 551, 63 Fed. 312. For this reason the 
second ground of ob'ection is untenable and is hère dismissed. 

The gist of the slvipper's offense under paragraph 3 of section 10, 
as amended h-. t!ie act of 1889 (25 Stat. 858, c. 382 [U. S. Comp. St. 
1901, p. 31(10 j), is the fraud of obtaining transportation at a rate less 
than the esîal)lisliei] rate "by false billing, false classification, false 
weighing, false- rei.Tcsentation of the contents of the package or false 
report of weip,!;t or by any other device." Under the familiar maxim, 
"noscitur a sociis," the device of this paragraph is a device of the same 
eharacter as the false représentations with which it is associated, a de- 
ceptive or frau(li;!ent device. Davis v. U. S., 43 C. C. A. 448, 451, 
104 Fed. 13(), i;W. Obtaining transportation at a rate less than the 
regular publisîier! rate, without committing any fraud or making any 
false represent.'siion to secure it, is not unlawful under this act of 1889. 
And an avernient of the fraudulent device by which the transporta- 
tion is secured is indispensable to an indictment founded upon that 
act, because tlie fraudulent device is the substance of the offense. U. 
S. v. Hanley (D. C.) 71 Fed. 672, 676. 

But it is, not so with the ofiense of the shipper denounced by the 
Elkins act upon which this indictment is based. That act did not re- 
peal, modify, or amend the provision of the act of 1889, which made 
the obtaining of trnn^portation at a less rate by a fraudulent device 
a crime. But it created a new offense, the acceptance or receipt of a 
concession whercliv any property in interstate or foreign commerce 
should be trarspn:' •(! by a:ny device whatever at less than the regular 
filed and pubiis], M nte. The substance of this offense is not the de- 
vice, but tlie solîi i ,:iion or receipt of the concession and the transporta- 
tion thereby eirccHil. It may be committed whether the concession 
is induced by a fraudulent or an honest device, by a shrewd or a 
simple one, by a secret or an open one. The true meaning of the 
phrase "by any device whatever" hère is directly or indirectly, in any 
way whatever, and tlie évident purpose of its use was to emphasize the 
scope of the law so that it wouid clearly include the solicitation or re- 
ceipt of every concession, however obtained, whereby property in in- 
terstate or foreign commerce should be transported at less than the 
regular filed and published rate. 

It is conceded that, where a crime is a statutory one, the indictment 
must set forth with clearness and certainty every essential élément 
©f which it is composed. It must portray the facts which the pleader 
claims constitute the alleged transgression so distinctly as to advise 
the accused of the charge which he has to meet and to give him a 
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fair opportunity to prépare his défense, so particularly as to enable 
him to avail himself of a conviction or an acquittai in défense of an- 
other prosecution for the same offense, and so clearly that the court 
may be able to détermine whether or not the facts there stated are 
sufïicient to support a conviction. Ledbetter v. U. S., 170 U. S. COfi, 
609, 610, 18 Sup. Ct. 774, 43 L. Ed. 11G2 ; U. S. v. Britton, 107 U. 
S. 655, 669, 670, 2 Sup. Ct. 512, 27 L- Ed. 530; U. S. v. Carll, 10.) 
U. S. 611, 26 L. Ed. 1135; U. S. v. Hess, 124 U. S. 483, 488. 8 Sno. 
Ct. 571, 31 L. Ed. 516 ; U. S. v. Cook, 17 Wall. 168, 174, 21 L. Ed. 538 ; 
U. S. V. Cruikshank, 92 U. S. 542, 558, 23 L. Ed. 588 ; U. S. v. Sim- 
mons, 96 U. S. 360, 24 L. Ed. 819 ; Pettibone v. U. S-, 148 U. S. 197, 
13 Sup. Ct. 542, 37 L. Ed. 419 ; Evans v. U. S., 153 U. S. 584, 14 Sup. 
Ct. 934, 38 L. Ed. 830; Miller v. U. S., 66 C. C. A. 399, 403, 133 Fed. 
337, 341. The indictment in this case pleads the names of the car- 
riers that transported the property, the date and place of the deliv- 
ery of the goods to the initial carrier and of the receipt of the conces- 
sion by the shipper, a description of the spécifie articles shipped, the 
filed and published rate, the less rate at which the goods vvere trans- 
ported, and the amount of the concession, the place of shipment, and 
the point of destination of the property, and the route over which it 
was transported. Hère were averments of facts sufficient to clearly 
advise the défendant of the offense with which it was charged, to give 
it ample opportunity to prépare its défense, to enable it to avail itself 
of a conviction or an acquittai in the case of another prosecution for 
the same crime, and to qualify the court to détermine whether the facts 
stated constituted an offense. The particular device by which the con- 
cession and transportation were obtained was not an essential in- 
grédient of the offense charged, because the latter might well exist, 
whatever the device, and whether or not there was one, and hence the 
indictment portrayed every material élément of the crime without an 
averment of this device. U. S. v. Tozer, 37 Fed. 635, 637.' The 
substance of the crime of receiving a rebate or concession under the 
Elkins act is the solicitation, acceptance, or receipt thereof, whereby 
property in interstate or foreign commerce is transported at less than 
the regular rate. The device whereby the receipt and transportation 
are obtained is not an essential élément of the crime, and it is unnec- 
essary to plead it in the indictment. 

4. On June 17, 1905, when the part of the filed and published rate 
on the article shipped proportionate to the carriage from the Missis- 
sippi river to New York was 23 cents per 100 pounds, the Burlington 
company agreed with the packing company to carry goods of this char- 
acter for it until December 31, 1905, at this rate. But the shipment 
hère challenged was made under this contract, and the concession of 
13 cents per 100 pounds from the then established rate was received 
on August 17, 1905, 11 days after the Burlington company and its Con- 
necting carriers by an amendment to their tariffs and schedules filed 
and published, as required by law, had raised the part of the established 
rate proportionate to the transportation from the Mississippi river to 
New York to 35 cents per 100 pounds. Did the contract extract the 

î 2 L. R. A. 444 
153F.— 2 
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vice of illégal ityfroiuthe receipt of the concession and the transporta- 
tion thereunder? : ' ' ': f : 

' The amended act to regulate jeommerce requires carriers subject 
to its terms to cause tariffs and schedules of their rates to be filed 
and published,' prohibits them from raising the rates thus established 
on less than ten, and from lowering them on less than three, days' 
notice, and.the Elkins act déclares that it shall be unlawful for any 
person or corporation to give or receive any rebate or concession, 
whereby any property in interstate or foreign commerce shall be trans- 
ported at a less rate than that named in the tariffs thus filed and pub^ 
lished. If the! contract hère presented legalizes the receipt. of the con- 
cession obtainéd Under it, then the courts must add tO' this provision 
of the Elkins act thé clause, "except wherè the concession is given or 
received under a prior contract to transport the property at a less rate 
which was in force when the agreement was made," or a term of simi- 
lar import. But the Congress made no such exception. Why should 
the courts do so? Madden v. Lancaster Co., 12 C. C. A. 566, 573, 65 
Fed. 188, 195 ; Omaha Water Co. v. City of Omaha, 77 C. C. A. 267, 
147 Fed. 1, 13. 

The validity of the contract is exhaustively discussed; but that is 
not the test of the legality of the concession. It may be unlawful to 
perform a valid contract. A man and a woman may make a légal 
agreement to marry; but, if either marries another, the subséquent 
performance of the former contract is illégal. 

Counsel invoke the conceded rule that carriers engaged in inter- 
state and foreign commerce are free to make contracts relative to the 
rates and the traffic therein which are not prohibited by the acts to 
regulate this commerce. Cincinnati, etc., R. Co. v. Interstate Com- 
merce Commission, 162 LJ. S. 184, 197, 16 Sup. Ct. 700, 40 L. Ed. 935; 
Interstate Commerce Commission v. Baltimore & Ohio R. Co. (C. C.) 
43 Fed. 37; Interstate Com. Commission v. Chicago G. W. Ry. Co. 
(C. C.) 141 Fed. 1003 ; Laurel Cottoti Mills v. Gulf, etc., R. Co., 37 
South. 134, 84 Miss. 339, 66 L. R. A. 453 ; Southern Pac. Co. v. Inter- 
state Com. Com., 200 U- S. 536, 554, 26 Sup. Ct. 330, 50 L. Ed. 585. 
But this principle and thèse authorities leave the question whether or 
not this contract was prohibited undecided. 

The décisions in the early cases of Pond-Decker Lumber Co. v. 
Spencer, 30 C. C. A. 430, 86 Fed. 846, and Mobile & Ohio R. Co. v. 
Dismukes, 10 South. 289, 94 Ala. 131, 17 L. R. A. 113, to the effect 
that contracts for transportation at less than the established rates are 
valid and enforceable, hâve been called to our attention. But the rule 
that agreements by carriers, subject to the national acts to regulate 
commerce to transport property in interstate or foreign commerce for 
less.. than the légal filed and published rates are unlawful and void, 
hàs since been so conclusively established that it is no longer open to 
doubt ôr discussion. Gulf, etc., R. Co. v. Hefley, 158 U. S. 98, 105, 
15 Sup. Ct. 802, 39 X. Ed. 910; Southern Rv. Co. v. Harrison, 24 
South. 552, 554, 119 Ala. 539, 43 L. R. A. 385' 72 Am. St. Rep. 936; 
Texas & Pac. R. Co. v. Mugg, 202 U. S. 242, 245, 26 Sup. Ct. 628, 
50 L. Ed. 1011. It is true that in the cases last cited the contracts were 
made after the higher rates had been filed and published; but the El- 
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kins act déclares the receipt of the concession from the rate filed and 
published after the exécution of such a contract to be illégal in the 
same terms as it does that from a rate filed and published before the 
contract is made, since it déclares the receipt of every concession from 
the filed and published rate illégal. 

Counsel concède that the carrier and shipper can make no con- 
tract that would not be subject to a change in the rate by Congress 
or by the finding of the Interstate Commerce Commission; but 
they contend that this agreement was valid at its exécution, be- 
cause it stipulated for the maintenance of the rate then established, 
that the right of the carrier to raise that rate on 10 days' notice 
was a privilège which it might waive, that by its agreement to main- 
tain the estabUshed rate until December 31, 1905, it waived this priv- 
ilège until that time, that there is no prohibition in the acts of Con- 
gress of a contract to maintain a lawful rate for a reasonable time, 
that the légal effect of the agreement was to give, not only to the 
défendant, but to ail persons similarly situated, the established rate 
of June 17, 1905, until December 31st in that year, and that this con- 
stituted a lawful' contract. If ail this were conceded, it would not 
destroy the baleful effect under the law of the brcach of this con- 
tract and of the filing and publishing of the higher rate by the car- 
rier. The denunciation as illégal of the giving and of the receiving 
of a less rate than that so filed and published would still remain. If 
the légal effect of the agreement was to give ail shippers similarly 
situated the established rate of June 17, 1905, yet that agreement was 
secret, it was not filed and published, nor was the rate it specified, 
at the time of the shipment, so that it was not the established rate. 

The laws under which the Burlington company is incorporated 
and the acts of Congress under which it conducts its Interstate and 
foreign commerce constitute a contract between it and the public, 
whereby the latter hâve granted to it certain powers which it may 
not renounce, and imposed upon it certain duties which it may not 
lawfully disable itself from performing. One of thèse powers is the 
authority to establish rates in accordance with the terms of the acts 
of Congress, and one of thèse duties is to publicly establish, maintain, 
and change thèse rates in compliance with the terms of the acts to 
regulate this commerce, and the carrier may not lawfully disqualify 
itself from fully discharging this duty by any contract with a private 
person or corporation. If such a contract as that in hand were 
valid, it could not deprive the carrier of its légal right under the acts 
of Congress to break the agreement and to raise its rates upon 10 
days' notice, and the utmost effect of its breach would be to vest in 
the shipper a cause of action for the damages the latter might sustain. 

But the contention that the contract was valid, and that its per- 
formance was enforceable after the higher rates were filed and pub- 
lished, ignores a basic rule of the interprétation of agreements and 
a material part of the contract. That rule is that ail laws in existence 
when an agreement is made necessarily enter into, and form a part 
of, it as fully as if they were expressly referred to or incorporated 
into its terms. Van Hoffman v. City of Quincy, 4 Wall. 535, 550, 
18 L,. Ed. 403; Rees v. City of Watertown, 19 Wall. 107, 121, 22 U 



'20 153 FEDERAL REPORTER. 

Ed. 72; Edwards v. Kearzey, 96 U. S. 595, 601, 24 L. Ed. 793; 
Seibert v. Lewis, 122 U. S. 284, 295, 7 Sup. Ct.' 1190, 30 E: Ed. 
1161 ; Southern Ry. Co. v. Bouknight, 70 Fed. 442, 446, 17 C. C. A. 
181, 185, 30 E. R. A. 823. And the portion of the agreement.ignored 
is the provision of the amended interstate comnaerce act (25 Stat. 
855, 856 [U. S. Comp. St. 1901, p. 3154] ) that carriers subject to 
it shall file and publish their rates, and tliat no àdvance shall be 
made in them except by filing and publishing the new rates after 10 
days' notice, and the provision of the Elkins act, which déclares the 
receipt of every concession from the filed and published rates illégal. 
When thèse provisions are read into this agreement, as they must be 
under the law, its true interprétation is not that the carrier thereby 
covenanted to renounce until December 31, 1905, its rate-making 
power over the articles shipped, vested in it by the public, but that 
it contracted to maintain the existing rate until December 31, 1905, 
unless that rate was sooner changed in compliance with thèse provi- 
sions of the acts of Congress, This is the rational construction of 
this contract, because it renders the maintenance of the agreed rate 
under it enforceable while it was légal, and unenforceable while it was 
unlawful. 

In opposition to thèse conclusions, counsel invoke the rules that 
in cases of doubt the interprétation which sustains and enforces a 
contract should be preferred to that which limits or destroys it, 
that a construction of a statute which works injustice or great in- 
convenience should be avoided in favor of a more reasonable inter- 
prétation if possible. They portray in vivid colors the great incon- 
venience, the intolérable restraint upon the freedom of contract, and 
the inévitable diminution of foreign commerce which will resuit 
from a décision that a common carrier may discharge itself from its 
contract to maintain a rate by changing it in compliance with the na- 
tional législation to regulate commerce. But the great purpose of 
this législation is to destroy favoritism and to secure equality of 
rates to ail. The authority of Congress, under its power to regulate 
commerce, to impose the necessary restriction upon the freedom of 
contract to accomplish this object, is no longer doubtful. It is to this 
end that carriers are required to file and publish their rates, that 
they are forbidden to change them except by filing and publishing the 
' new rates after public notice, and that rebates, concessions, préférences, 
and discriminations are forbidden. If a carrier may lawfully make an 
enforceable contract with a shipper to maintain an established rate 
upon future shipments for a definite time, it may make such an agree- 
ment with a preferred patron, then file and publish an advanced rate, 
which will govern like transportation by others similarly situated, 
and the performance of its contract will give the concession and work 
the discrimination which the national acts to regulate commerce were 
enacted to prevent. Ail carriers may make similar agreements with 
their shippers and take like proceedings, and the national législation 
against rebates, concessions, and discrimination will be futile. The 
acts of Congress may not be thus evaded. A contract between a 
carrier and a shipper èngaged in interstate or foreign commerce to 
maintain a filed and published rate for a definite time excepts from 
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its term by virtue of the national acts to regulate commerce the time 
during which a différent rate is filed and published under the laws. 
Such a contract constitutes no défense to a charge of giving or re- 
ceiving a rebate or concession from the filed and published rate. 
The giving and the receiving of every rebate or concession, where- 
by property in interstate or foreign commerce is transported at a 
less rate than that legally filed and published, whether this rebate or 
concession was obtained under a previous contract or not, is illégal 
under the Elkins act. Congress made no exception, and it is not the 
province of the courts to do so. 

Thèse conclusions are the logical resuit of, and are sustained by, 
the opinion of the Suprême Court in New Haven & Hartford R. Co. 
V. Interstate Commerce Commission, 200 U. S. 361, 391, 398, 26 Sup. 
Ct. 272, 50 L,. Ed. 515. In the course of the litigation in that case, 
it became necessary for the Suprême Court to consider and détermine 
the validity of a contract made in 1896 between the Chesapeake & 
Ohio Company and the New Haven Company, whereby the former 
agreed to sell and deliver coal, which it bought in West Virginia, 
at New Haven, in Connecticut, at a fixed priée per ton. The Chesa- 
peake & Ohio Company transported the coal from the mines in West 
Virginia to Newport News and hired its carriage from that place to 
New Haven. The Interstate Commerce Commission claimed that this 
contract was illégal, because, when the purchase price of the coal in 
West Virginia and the cost of transportation from Newport News 
to New Haven were deducted from the selling priée, the amount 
remaining was less than the filed and published rate from the mines 
in West Virginia to Newport News. The Chesapeake & Ohio Com- 
pany answered, among other things, that, when the contract was 
made, the purchase price of the coal and the cost of the transportation 
from Newport News to New Haven were so low that their déduc- 
tion from the selling price left an amount equal to the established rate 
from the mines in West Virginia to Newport News, and that if sub- 
.sequently the cost of the coal and of the transportation from Newport 
News to New Haven increased, so that the compensation of the 
Chesapeake & Ohio Company for its part of the carriage was less 
than the established rate, the contract was valid in its inception and 
continued to he so. Of this contention the court said : 

"E"'urther, as the prohibition of the interstate commerce act is ever operative, 
even if the facts established that at the particular time the contract was made, 
considerlng the then cost of coal and other proper items, the net published 
tarife of rates would hâve been realized by the Chesapeake & Ohio from 
the contract, which is not the case, it is apparent that the deliveries under 
the contract came under the prohibition of the statute whenever for any 
cause, such as the enhanced cost of the coal at the mines, an increase in the 
cost of the océan carriage, etc., the gross sum realized was not sufHcient to net 
the Chesapeake & Ohio its publishwl tariff of rates. This inust be the case in 
order to give vitality to the prohibitions of the interstate commerce act against 
the acceptance at any time by a carrier of less than its published rates. We 
say this because we thiuk it obvions that such prohibitions would he rendered 
wholly Ineffective by deeiding that a carrier may avoid those prohibitions by 
making a contract for the sale of a cohimodity sitipulating for the payment of 
a fixed price in the future, and thereby acquiring the power during the life 
of the contract to continue to exécute it, although a violation of thè act to 
regulate commerce niight arise from doing so." 
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5. Finally, the judgment of conviction is assailed on the grounds 
that tlie facts stipulated do not support the charge, and that they 
disclose no évidence of any criminal intent on the part of the shipper. 
The charge was that, upon a through shipment from Kansas City tO' 
New York for export, the packing company received a concession 
of 13 cents per 100 pounds from the estabUshed rate of 35 cents per 
100 pounds for that part of the route between the Mississippi river 
and New York. The agreed facts were that the tariiïs filed and 
published prior to August 6, 1905, showed the rate for the carriage 
from the Mississippi river to New York upon products of the char- 
acter shipped to be 23 cents per 100 pounds; that on June 17, 1905, 
the carrier contracted with the shipper to transport thèse products 
until December 31, 1905, at a rate the proportional part of which 
from the Mississippi river to New York was in fact 33 cents per 
100 pounds; that on August 6, 1905, the Burlington company and 
its Connecting carriers filed and caused to be published an amend- 
ment of their schedules and tarifïs, which established a new rate 
the pro|3ortionate part of which for the carriage from the Mississippi 
river to 'New York was 35 cents per 100 pounds ; that on June 16, 
1905, the shipper contracted with the proprietors of the Wilson line 
for the transportation of property of this character from New York 
to Christiania, Norway, at the rate of 19.93 cents per 100 pounds; 
that on August 17, 1905, the packing company delivered the shipment 
to the Burlington company for transportation from Kansas City to- 
Christiania, Norway, under a through bill of lading at the rate of 
53.93 cents per 100 pounds, of which 19.93 cents was the agreed océan 
rate ; that "the f uU rate for the through carriage was in fact made 
up so that the proportionate part of the rate for the carriage from the 
Mississippi river to New York was 33 cents per 100 pounds. The 
packing company did not at any time know how the rate was ap- 
portioned or made up or divided among the respective carriers or 
points, except that it knew the steamship rate." But "it knew of the 
filed, published, and posted rate on the character of property em- 
braced in the shipment established by the amendment" of August 6, 
1905, : and; "shipments were made and carried according to the terms 
of said cpnitract before August 6, 1905, and the provisions and 
products named in the indictment herein as shipped and carried were 
carried under said contract; the défendant company, shipper, con- 
tending and' insisting that said amendment increasing the tariff rate 
did not and could not impair the terms of the contract." Counsel for 
the packing company insist that the last clause quoted means that 
the shipper was contending and insisting at the time of the trial, 
while the district attorney asserts that it refers to the time when 
the provisions and products were shipped and carried. The latter 
construcition must prevail, because the paragraph in which this clause 
occurs relates to the time of the shipment, and pot to the time of the 
trial. 

The alleged defeCt in this proof is that the indictment charged 
a concession from a rate of 35 cents, per' 100 pounds shown on the 
filed and published schedules for the carriage from the Mississippi 
river to New York, while the agreed facts are that this rate of 35 
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cents did not appear on the filed and published tariffs and schedules, 
but it vvas the part of the rate from Kansas City to New York 
there pubhshed proportionate to the transportation from the Mis- 
sissippi river to New York. But this was an immaterial variance, 
because the stipulated facts also show that this 35 cents was in fact 
the part of the published rate from Kansas City to New York pro- 
portionate to the carriage from the Mississippi river to New York: 
that the packing company knew this published rate, which musthave 
been much more than 35 cents, the part of it proportionate to the 
carriage east of the river; that it also knew that it was paying 52.93 
cents less the océan rate, 19.93 cents, or only 33 cents, for the entire 
transportation from Kansas City to New York, a rate which was 
in fact 2 cents less than the rate proportionate to the carriage east 
of the river. It must therefore hâve known that it was receiving a 
concession from the published rate from Kansas City to New York, 
and hence a proportionate concession from every part of it, in the 
absence of proof that the entire concession was accepted from some 
spécifie part. 

And hère also is the évidence of criminal intent, the évidence 
that the shipper knew it was receiving, and that it intended to se- 
cure, a concession whereby its property was transported in foreign 
commerce at a less rate than that legally filed and published. "Con- 
tending and insisting that said amendment increasing the tarifï rate 
did not, and could not, abrogate or impair the terms of said con- 
tract," the défendant knew it was receiving, and it intended to secure, 
a concession from the filed and published rate, knew that it was com- 
mitting an act which the Elkins act declared to be illégal, and this 
is the only criminal intent requisite to convict of a statutory offense 
that is not wrong in itself. A corrupt purpose, a wicked intent to 
do evil, is indispensable to a conviction of a crime which is morally 
wrong. But no evil intent is essential to an offense which is a mère 
malum prohibitum. A simple purpose to do the act forbidden, in 
violation of the statute, is the only criminal intent requisite to a con- 
viction of a statutory offense, which is not malum in se. Bishop on 
Statutory Crimes, § 596b; 1 Bishop's Crim. Law (8th Ed.) §§ 343, 
343, par. 4. 

No question of liability on account of a concession given or re- 
ceived under a mistake of fact or in ignorance of the established rate 
is presented in this case, because the défendant knew the filed and 
published rate, and that it was receiving a concession from it. The 
only mistake it pleads or proves was an error of law, its unfounded 
belief that bv means of a contract with the carrier it could annul or 
évade the plain déclaration of the statute that the concession it re- 
ceived was illégal, and such an error of law excuses no one. Whar- 
ton's Crim. Law (9th Ed.) § 84; U. S. v. Anthony, 24 Fed. Cas. 829, 
831, 832, No. 14,459 ; State v. Zichfield, 46 Pac. 802, 805, 806, 23 Nev. 
304, 34 L. R. A. 784, 62 Am. St. Rep. 800; State v. Hughes, 58 
lowa, 165, 169, 11 N. W. 706; Hoover v. State, 59 Ala. 57; Reynolds 
V. U. S., 98 U. S. 145, 167, 25 L. Ed. 244. The agreed facts were suffi- 
cient to sustain the judgment, and there was substantial évidence of the 
criminal intent of the shipper. 
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Counsel for the shipper hâve insisted, and the district attorney 
has denied, that any criminal intent was essential to a conviction 
of the statutory offense hère charged. It has not been necessary 
to consider or décide, and the court has not considered, and does not 
décide, that question, because there was ample évidence that the 
shipper was guilty of the only criminal intent that could be requi- 
site to such a conviction. The case has been determined on the 
assumption and concession, but not upon a décision that such an 
intent was indispensable. 

A deliberate and patient considération of the many and grave 
questions which hâve been presented in thèse cases has led to the 
conclusion that there was no error in their trial, and the judgments 
below must be aifirmed. 



JOHN D. PAEK & SONS CO. v. HABTMxVN. 

(Circuit Court of Appeals, Sixth Circuit. March 14, 1907.) 

No. 1,581. 

Monopolies— CoNTHACTs in Kossthaint of Teade— Sale of Article Made 
BY Secret Pkocess. 

ïhe exemptioii frorn ttie common-law rule against monopoiy and rè- 
straint of trade, and the provisions of the fédéral anti-trust act of July 
2, 1890 (26 Stat. 209, c. 647 [U. S. Comp. St. 1901, p. 3200]),- which has been 
extended to contracts affectiug the sale and resale, the use or the price of 
articles made under a patent, or productions covered by a copyright, does 
not extend also to articles made under a secret process or medicine com- 
pounded under a private formula. 

Same— Propebty RiGirrs— Secret Process oe Formula. 

While thç owner of a patent or copyright is protected in his exclusive 
right by the statute which gives him a monopoiy, there is no statute 
which protects one who makes or vends an article which is made by a 
secret process or private formula, nor, so long as he keeps his process 
secret, can he bring himself wlthin the prineiple of the statute which 
grants a temporary monopoiy in considération of the fuU publication of 
the invention or work. 

OontbaCts' in Restraint of Teade— Sale of Articles Made by Secret 
Peocess. 

The owner of a secret process or formula is not protected by law in 
his secret, bjit he may protect himself by contract against its disclosure 
by one to wuom it is coromunicated in confidence, or restrict its use by 
such person, and such contracts are not in restraint of trade because of 
the character of the property right in the secret which would be destroyed 
by its disclosure, and because it is not in itself an article of commerce, 
but such considérations do not apply to contracts for the sale of the 
manufaetured product which do not involve a disclosure of the secret, 
aud such contracts are within the rules against restraint of trade. 

Same. 

The fact that an article of commerce Is sold under a trade-name or In 
a trade dress affbrds it no exemption from the common-law or statutory 
rules against restraint of trade. 

Same., 

The sole manufacturer of a medicine made In accordance with a secret 
formula, but unpatented, sold the same only under a System of contracts 
between himself and Wholesale dealers to whom alone hè sold at uni- 
form priées, by which they bound themselves to sell at a certain price 
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tlQus and dishonest methods, and by persuadlng, directly pr Indirectly, your 
oratoi''a: wholesale and retail, agents, under eontract with yOiir orator as afore- 
said, to yiolate and break said contracts and sell and supply your orator'» 
reipediesand medicines, including 'Peruna,' to said défendant, and, after hav- 
ing procured" same, bas advertised and sold same to dealers àt less than the 
establishpdprice and less tban the jobbing priées. It is also averred that, for 
the purppse of rendering it difflcult to trace sucb purchases, tbe défendant, ob- 
litérâtes tbe sériai number placed in such carton, and defaces and takes olï tbe 
distinctiv© wrappers, etc., and in that condition sells the same. AU of wbicb 
conduct la averred to bave resulted in "irréparable iujury and datoage" to com- 
plainant's System of trade, and that défendant gives out that It will continue its 
said conduct. The prayer of the bill Is that the défendant be ehjoined "from 
in any manner inducing or persuadlng, or attempting to procure, induce or per- 
suade, directly or indirectly" any breach of any such sales agreement as stated, 
"and from pi:ocuring or attempting to procure in any way your orator's remé- 
dies and medlcines, directly or indirectly, from any wholesaleror retailer wbo 
has executed such wholesale or retail agency eontract with your orator in vio- 
lation of same," and "from àdvertising, selling, or offering for sale the remé- 
dies and medicines of your orator obtained in or by any of the means aforesaid 
at priées less than the establlshed retail priée thereof, or to wholesale or retail 
dealers who hâve not entered Into wholesale or retail contracts with your 
orator," and from mutiiating or removing the cartons, wrappers. or labels up- 
on the bottles, etc. The usual prayer for an accounting concludes the bill. 

The défendant demurred for want of equity and Specially to so mueh of th& 
bill as sought to enjoln the défendant from mutiiating labels, cartons, or 
wrappers, etc. The demurrers were overruled, and an Injunction awarded 
pendente llte in the very terras of the bill. 

From this Interlocutory Injunction tbis appeal has been perfected- 

Alton B. Parker, William J. Shroder, and Henry T. Tay, for ap- 
pellant. 

Frank F. Reed, Edward S. Rogers, and Frederick W. Hinkle, for 
appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of thè court. 

The System of contracts by means of which the complainant pro- 
poses to retain control of ail sales and resales of its goods is not unique. 
It was first applied to commodities made under patents or productions 
ccvered by copyright. According to one of the averments of the bill, 
the same System of contracts has been generally adopted by the whole- 
sale and retail druggists of the United States. But this, we take it, 
means no more than it has been adopted as a plan for maintaining 
priées and controlling sales of proprietary medicines, a business which 
amounts to more than $60,000,000 annually. That the same plan has 
been extended to sales in respect to other commodities, not coming 
under the pecnliar claims advanced for "patent" medicines, we may 
take notice. The question, in its shortest form, is whether the exemp- 
tion from common-law rules against monopoly and restraints of trade, 
and the provisions of the fédéral anti-trust act, which has been extended 
to contracts affeçting the sale and resale, the use or the price of articles 
made under a patent or productions covered by a copyright, extend 
also to articles made under a secret process or medicine compounded 
under a private formula. The fundamental position of counsel for 
the complainant is thàt in principle there is no distinction between the 
monopoly secured to a patent or copyright and the monopoly of a 
trade secret, and they advance and défend the daim that articles made 
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under patents, copyrights, and trade secrets may lawfully be con- 
tracted for and sold under any conditions and limitations with respect 
to price and subsales which the vendor chooses to impose, and that 
"contracts relating to any such articles are not within the restraint 
of trade rules." If this contention is sound, the contracts under which 
the complainant conducts his business are légal, and no question re- 
mains but a considération of the matter of the relief equity may give 
against one not a party to such contracts under the facts of this case. 
That articles made under patents may be the subject of contracts 
by which their use and price in subsales may be controUed by the 
patentée, and that such contracts, if otherwise valid, are not within 
the terms of the act of Congress against restraints of Interstate com- 
merce or the rules of the common law. against monopolies and restraints 
of trade, is now well settled. Heaton-Peninsular Button Co. v. Eurêka 
Specialty Co., 77 Fed. 288, 35 C. C. A. 267, 35 L. R. A. 728 ; Dicker- 
son V. Tinling, 84 Fed. 192, 28 C. C. A. 139 : Edison Phonograph 
Co. V. Kaufmann (C. C.) 105 Fed. 960; Edison Phonograph Co. 
V. Pike (C. C.) 116 Fed. 863 ; Rupp et al. v. Elliott, 131 Fed. 730, 65 
C. C. A. 544; Victor Talking Machine Co. v. The Fair, 123 Fed. 428, 
61 C. C. A. 58 ; Bement v. National Harrow Co., 186 U. S. 70, 22 Sup. 
Ct. 747, 46 L. Ed. 1058. The patent grants an exclusive right to use, 
to make, and to sell. The patentée may grant, if he will, an unre- 
stricted right to make and sell or Use the device embodying his in- 
vention, or may grant only a restricted right in either the field of 
making, using, or seUing. To the extent that he restricts either one 
of thèse separable rights, the article is not released from the domain 
of the patent, and any one wdio violâtes the restrictions imposed by 
the patentée, with notice, is an infringer. This is the ground upon 
which the cases stand which uphold restrictions upon either use or 
sale of a patented article where infringement is alleged. But, when 
a patentée imposes such restrictions, they may likewise constitute a 
contract between the patentée and his direct vendee or licensee. In 
such case the patentée would bave a double remedy — an action in tort 
for infringement, or an action for the breach of the contract. The 
double remedv in such circumstances is noticed in Heaton-Peninsular 
Button Fastener Co. v. Eurêka Specialtv Co., 77 Fed. 288, 25 C. C. 
A. 267, 35 L. R. A. 728, and in Victor'Talking Machine Co. v. The 
Fair, 123 Fed. 424, 01 C. C. A. 58. In Bement v. National Harrow 
Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 E. Ed. 1058, the action was 
one for breach of a contract by which the patentée had suffered his 
invention to be used on condition that the articles embodying it should 
not be sold below a certain price. In National Phonograph Co. v. 
Schlegel, 128 Fed. 733, 64 C. C. A. 594, the bill was not to restrain 
infringement, but to enjoin sales by a vendee who was a jobber and 
who by direct contract had purchased phonograpfas made under the 
patent, agreeing to sell only at a named price and only to retailers 
who signed an agreement regulating retail sales. Whether a remedy 
is sought for the violation of restrictions placed by a patentée, upon 
either the use or the sale of an article made under the patent, is in tort 
or in contract, the rules of the common law in respect of monopolies 
and restraints of trade hâve no application, because the very object of 
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the pateiit law is to give to the patentée an exclusive monopoly in us- 
ing, making, and selling the device which embodies the invention, and 
this exclusive right he may exercise by contracts under which he re- 
serves to himself so much of liis exclusive right as he does net elect 
to sell or assign or license. It follows therefore that contracts re- 
straining subséquent sales or use of a patented article which would 
contravene the common-law rules against monopolies and restraints 
of trade, if made in respect of unpatented articles, are valid because 
of the monopoly granted by the patent. Bernent v. National Harrow 
Co., 186 U. S. 70, 91, 93, 22 Sup. Ct. 747, 46 L. Ed. 1058 ; Edison 
Phonograph Co. v. Kaufmann (C. C.) 106 Fed. 960 ; Edison Phono- 
graph Co. v. Pike (C. C.) 116 Fed. 863; Victor Talking Machine Co. 
V. The Fair, 123 Fed. 424, 61 C. C. A. 58. In the Bement Case, cited 
above, the action was at law to recover liquidated damages for the 
breach of a contract in respect of the price at which articles made 
under a patent should be sold. The court, among other things, said : 

"The verj' object of thèse laws is monopoly, and the ruie is, wlth very few 
exceptions, that any conditions which are not in their very nature illégal with 
regard to thls liind of property, imposed by the patentée and agreed to by 
the licensee for the right to manufacture or use or sell the article, wlll be 
upheld by the courts. The fact that the conditions in the contracts lieep up 
the monopoly or flx priées does not render them illégal." 

In regard to the provision in respect to price the court said : 

"The provision in regard to the price at which the licensee would sell the 
article manufactured under the license was also an appropriate and reason- 
able condition. It tended to keep up the price of the implements manufactured 
and sold, but that was only recognizing the nature of the property in, and 
providing for its value as far as possible. This the parties were legally en- 
titled to do. The owner of a patented article can, of course, charge such 
price as he may choose, and the owner of a patent may assign it or sell the 
right to manufacture and sell the article patented upon the condition that 
the assignée shall charge a certain amount for such article." 

It was urged in the same case that the stipulations restricting the 
price at which sales might be made was in violation of the act of 
Congress of July 2, 1890 (26 Stat, 209, c. 647 [U. S. Comp. St. 1901, 
p. 3200]), upon the subject of trusts and restraints of Interstate trade, 
but the court held that the act did not apply to contracts in relation 
to patented articles, saying: 

"But that statute clearly does not refer to that kind of a restraint of Inter- 
state commerce which may arlse from reasonable and légal conditions Im- 
posed upon the licensee or assignée of a patent by the ownSr thereof, restrict- 
ing the terms upon which the article may be used and the price to be de- 
manded therefor. Such a construction of the act we hâve no doubt was 
never contemplated by its framers." 

In National Phonograph Co. v. Schlegel, 128 Fed. 733, 64 C. C. 
A. 594, the same reasoning was foUowed and the validity of an 
agreement restraining priées held to be a valid contract, because it 
related to a patented article. There are such wide différences between 
the right of multiplying and vending copies of a production protected 
by the copyright statute and the rights secured to an inventor under 
the patent statutes that the cases which relate ta the one subject are 
not altogether controlling as to the other. See Bobbs-Merrill Co. v. 
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Straus (C. C. A.) 147 Fed. 15, 23. Nevertheless, the statutory right 
to exclusively publish- and vend copies of a copyrighted production 
would seem to take direct contracts between the publisher and his 
vendees in respect to the price at which subséquent sales shall be made 
outside of the rule as to restraints of trade which might otherwise 
apply. Murphy v. Christian Press Ass'n, 38 App. Div. 426, 56 N. 
Y. Supp. 597. But one who makes or vends an article which is made 
by a secret process or private formula cannot appeal to the protection 
of any statute creating a monopoly in his product. He has no spécial 
property in either a trade secret or a private formula. The process 
or the formula is valuable only so long as he keeps it secret. The 
public is free to discover it if it can by fair and honest means, and, 
when discovered, anyone has the right to use it. Chadwick v. Covell, 
151 Mass. 190, 23 N. E. 1068, 6 L. R. A. 839, 21 Am. St. Rep. 442 ; 
Tabor v. Hoffman, 118 N. Y. 30, 23 N. E. 12, 16 Am. St Rep. 740; 
Peabody v. Norfolk, 98 Mass. 452, 96 Am. Dec. 664 ; Vulcan Detin- 
ning Co. v. American Contracting Co., 58 Atl. 290, 67 N. J. Eq. 243. 
In Chadwick v. Covell, Justice Holmes, speaking of the character 
of the title one has to a secret formula, said : 

"Dr. Spencer had no exclusive right to the use of his formulas. His only 
right was to prevent anyone from obtaining or using them through a breach 
of trust or contract Any one who came honestly to the Knowledge of them 
could use them, without Dr. Spencer's permission and against his will. Pea- 
body V. Norfolli, 98 Jlass. 4.j2. 458. 96 Am. Dec. GG4 ; Morison v. Moat, 9 ■ 
Hare, 241, 263; Williams v. Williams, 3 Meriv. 1.57. The défendant got his 
knowledge honestly, and therefore has a right to make and sell the medi- 
clnes. Having the right to make and sell the medicines, the défendant has 
the right to signlfy to the public that the medicines are made according to 
the fornmlas used by Dr. Spencer." 

In Tabor v. Hoffman, cited above, the New York court said : 

"If a valuable medicine, not protected by patent, is put upon the niarket, 
any one may, if he can by a chemical analysis and a séries of experimeuts, 
or by any other use of the medicine itself aided by his own resources only, 
discover the ingrédients and their proportions. If he thus finds eut the secret 
of the proprietor, he may use it to any extent that he desires without danger 
of interférence by the courts." 

But in the case of a patent the monopoly endures for the whole 
term of the patent. It gives the patentée the right to control the use 
of his invention during the entire period, and he may rightfuUy pro- 
tect by contract his power to regulate ail manufacture, sale, or use of 
things embodying his invention. It is this continuity of the right 
granted to the patentée which distinguishes it from the right to manu- 
facture, sell, or use unpatented articles. If a man shall make a new 
invention or make a new discovery and it is useful, he may obtain a 
patent and thus secure a reward. But even then he must pursue the 
prescribed course in order to obtain it. He may keep his secret if he 
can. But, if he puts upon the market things embodying it, he forever 
loses his right to acquire a monopoly in it ; i. e., to obtain a patent, 
either for manufacture, sale, or use. But it does not follow that be- 
cause the owner of a secret formula cannot protect himself against 
discovery of his secret by fair means that he cannot protect himself 
against a betrayal of his secret by one who has received it through 
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cohfidential relations. Jarvis v. Knapp, 121 Fed. 34, 58 G. C. A. 1 ; 
Harrisbn V. Glucose Co., 116 Fed; 304, 311, 53 C. C/ A. 484, 58 L. 
R. A. 915; Tabor v. Hoffman, 118 N. Y. 30, 23 N. E. 12, 16 Am. 
St. Rep. 740; Morison v. Moat, 9 Hare, 241; Chadwick v. Covell, 
151 Mass: 190, 23 N. E. 1068, 6 L. R. A. 839, 21 Am. St. Rep. 442. 
So also will the owner of a secret process or formula be protected 
against a breach of contract, when the secret is communicated in con- 
fidence and under restrictions as to its use. Fowle v. Park, 131 U. 
S. 88, 9 Sup. Ct. 658,-33 E. Ed. 67. 

In Fowle v. Park, the owner of the formula sold the right to make 
the remedy and sell it under its trade-name at a restricted price within 
a given territory. The. court enjoined the breach of this agreement. 
The conclusion of the learned Chief Justice who wrote the opinion of 
the court seems to rest, not upon any notion that contracts touching 
the sale of a secret formula or trade secret were outsidé the rules 
■of the common law in regard to restraints of trade, but rather upon 
tlie theory that such contracta were governed by the principle against 
restraints, but valid because the covenants were made in connection 
with the sale of a business and not larger than necessary to protect 
the reserved rights of the assigner to carry on the same business. In 
Central Transportation Co. v. Pullman Palace Car Co., 139 Û. S. 
24, 53, 11 Sup. Ct. 478, 35 L. Ed. 55, Justice Gray seems to hâve rest- 
ed the legality of such coVénants upon the peculiar nature of the prop- 
•erty which.is the subjeet of the sale, saying: 

"Upon the sale of a secret process, a covenant, express or implied, that the 
seller wlU not use the process himself or communicate it to any other person, 
is lawful, because the process must be kept secret in order to be of any value, 
and the public bas no interest in the question by ^yhom it is sold." 

The most satisfactory ground upon which covenants restraining 
the use to be made of a trade secret may be said to not contravene the 
common-law rules against monopoly and restraints lies in the peculiar 
character of the property right which is concerned. So long as the 
owner of such a secret can préserve its secrecy he has necessarily a 
monopoly in its use, and there is no illégal restraint because he re- 
fuses to make it public. Neither is the public interest affected whether 
the process or formula is used by A. or B. or by both, for there can be 
no restraint of trade in respect of a method or formula which is known 
only to the discoverer and those to whom he chooses to communicate 
it under restrictions. Having no right to compel a publication, the 
public lose no right by respecting a restricted disclosure, for no free- 
dom of traffic has been stifled. The language of Justice Holmes in 
Board of Trade v. Christie, 198 U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 
1031, in respect of contracts limiting the right of those who receive 
the market quotations to a spécial use, is equally applicable to trade 
secrets in gênerai. The learned justice said: 

"But, so far as thèse contracts limit the communication of what the plain- 
tiff might hâve refrained from communicating to any one, there is no monop- 
oly or attempt at monopoly and no contract in restraint of trade, either 
under the statutes or at common law." 

In Ammunition Co. v. Nordenfeldt, E. R. 1 Ch. Div. 630, 1894, 
Eord Justice Bowen said that the sale of a trade secret was not with- 
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in the mischief of restraint of trade, because, "unless such a bargain 
was treated as outside the doctrine of gênerai restraint of trade, therc 
could be no sale of secret processes of- manufacture." 

The basis of the common-law protection accorded to an author is 
the same. His légal rights grow out of tlie peculiar nature of the 
property. His composition is properly regarded as his absolute prop- 
erty. He need not disclose it. But the unrestricted offer of a single 
copy to the public opérâtes as a disclosure or publication, and his ex- 
clusive right to make other copies is gone. But he may in confidence 
exhibit his work under restrictions, and this, like the confidential dis- 
closure of a trade secret, will not amount to a dedication to the public, 
and he will be protected against a violation of the conditions imposed. 
The whole subject of the, common-law rights of an author is so fully 
and carefully discussed by Judge Townsend in Werckmeister v. Amer- 
ican Lithographie Co., 134 Fed. 321, 69 C. C. A. 553, 68 L. R. A. 591, 
and in Bobbs-Merrill Co. v. Straus (C. C. A.) 147 Ked. 15, that 
it would be a work of supererogation to again go over the subject. 
The cases relating to the distribution of news and information rest 
also upon the peculiar kind of property rights involved. So long as 
one who by his own industry bas gathered togcther news or informa- 
tion, and does not disclose it, he cannot be compelled to make publica- 
tion. The matter is his own in as true a sensé as a trade secret or 
private formula, or the composition of an author. In such circum- 
stances it is not illégal to protect the news gatherer against the pirati- 
cal use of his news and prevent a public disclosure by one who bas 
placed himself under obligation to respect a restricted use. In such 
case public disclosure is destructive of its value as property. Board 
of Trade v. Christie, 186 U. S. 236, 250, 25 Sup. Ct. C37, 49 L. Ed. 
1Q31 ; Jewelers' Mercantile Agy. v. Jewelers' Pub. Co., 84 Hun, 12, 
32 N. Y. Supp. 41; Id., 155 N. Y. 251, 49 N. E. 812, 41 L. R. 
A. 846, 63 Am. St. Rep. 666; National Tel. News Co. v. West- 
ern Union Tel. Co., 119 Fed. 294, 56 C. C. A. 198 ; Exchange 
Tel. Co. v. Gregorv, etc., Co., 1 Q. B. Div. 147 (1896) ; F. W. Dodgc, 
etc., Co. V. Construction Co., 183 Mass. 62, 66 N. E. 204, 60 L. 'R. 
A. 810, 97 Am. St. Rep. 412. In the Board of Trade Case, cited 
above, Justice Holmes, speaking of the protection granted to the 
business of distributing stock quotations, said : 

"In tlie flrst place, apart from spécial objections, the plaiutiff's collection 
oî quotations is entitled to the protection of the law. It stands liive a triid.' 
secret. The plaiutilï has the right to keep the work which it lias done, or paid 
for doinf: it, to itself. * * * The plaintiff does not lose its rights by coni- 
municating the resuit to persons, eren if many, in confidential relations to 
Itself, under a contract not to make it public." 

The trading stamp and railroad ticket cases, such as Sperry & 
Hutchinson Co. v. Mechanics' Clothing Co. (C. C.) 135 Fed. 833, and 
Nashville, etc., Ry. Co. v. McConnell (C. C.) 82 Fed. 65, likewisc 
rest upon the peculiar character of the property rights involved. Nei- 
ther concern the buying and selling of articles of gênerai commerce, 
and both relate to things in the nature of contracts personal in char- 
acter, and not to things which can ever become the subject of gênerai 
trade and trafific. Butit does not foUow that because a secret process 
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or formula for a medicine or beverage will be protected against be- 
trayal by employés or those to whom it bas been communicated in 
confidence under a contract for a restricted use that a System of con- 
tracts for the control of ail sales and subsales of the device, medicine, 
or beverage when once made will be outside of the rules in restraint 
of trade simply because the product of such secret process or formula. 
We hâve hère to deal not with contracts which relate to the secret 
formula itself, or the right to use a trade-name or dress, as in Fowle 
V. Park, 131 U. S. 88, 9 Sup. Ct. 658, 33 h. Ed. 67, but with the 
préparation when made by the owners of the process. The prépara- 
tion when ready for the market and the formula are two separate and 
distinct things and may hâve distinct ownerships. Contracts in respect 
of a restricted use of the formula are not within the rule against re- 
straint because of the character of the property right in such a secret. 
There can be no unrestricted use, before discovery by fair means, 
to which the owner does not consent, and then only at the expense of 
the destruction of its commercial value as a secret ; but this is not the 
case with contracts which affect only traffic in the manufactured prod- 
uct of the secret formula. Freedom of traffic in that is consistent with 
its value and does not involve exposure of the formula. 

Neither is there any such analogy between an article made under 
a patent and an article made under a secret formula as to require like 
exemptions from the rules which relate to articles made under neither. 
It is well at this point to notice that the exemption from the rule 
against restraint has never been extended to contracts in respect of 
articles made under a patent which hâve once passed beyond the do- 
main of the patent by an original sale without restriction. The only 
reason which has ever been given for holding that a contract restrict- 
ing the field of using, selling, or making of an article made under a 
patent is that the patent statute has granted an exclusive monopoly 
which cannot be eut down by the rule against restraint for that would 
be to grant a monopoly by law and then proceed to take it away by 
law. 

But, if the owner of a secret process or a private formula does not 
or cannot bring himself under the protection of the patent statute by 
securing a patent upon his discovery, he cannot claim the advantage 
of the statute. The patent law, in considération of a full and complète 
publication of the discovery or invention of the patentée, has granted 
to him a monopoly of his invention, including the making, selling, and 
using of devices embodying it, for a limited term of years. At the 
end of that time the disclosure made at the time he applied for his 
patent will enable the public to enjoy his discovery, and thus find 
compensation for the exclusive right temporarily conceded to the 
inventor. No statute grants any such monopoly to anyone who does 
not elect to avail himself of the benefits of the patent or copyright law. 
A trade secret or médical formula protects its owner only against those 
who acquire it under a confidential obligation to guard against dis- 
closure, and, as we hâve already seen, one is free not only to use the 
process or formula if discovered by skill and investigation without 
breach of trust, but to make and sell the thing or préparation as made 
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by tlie process or formula of the original discoverer, if that be the 
truth. Chadwick v. Covell, 151 Mass. 190, 23 N. E. 1068, 6 L. R. A. 
839, 21 Am. St. Rep. 442. To say that the owner of this secret need 
not make the medicine, nor sell it when made, unless it suits his con- 
venience, is true. But the same thing may be said of the man who 
grows potatoes. He need not grow them, and need not sell them when 
grown. But, if something be conceded in favor of an article which 
no one can produce except the owner of the formula over one which 
any one can produce, what shall it be? There is no statute creating 
a lawful monopoly such as seems to take articles made thereunder 
without the rule against illégal restraint. Neither will the commercial 
value of the manufactured product vanish if subjected to the principles 
which apply to things not so made. None of the reasons which apply 
to patented articles, copyrighted productions, or to restricted dis- 
closure of the secret formula itself apply to the product of the formula. 
Without assenting to the claim that the making and selling of the 
préparation is a "publication" in the technical sensé of that term, we 
are nevertheless unable to discover any légal or économie reason 
which justly exempts such articles when made from ail of the rules of 
the common law which forbid unreasonable restraints in trade and 
from the anti-trust act of Congress in so far as trade in the prepared 
medicine is the subject of Interstate commerce. Judge Cochran, who 
heard this case below, after considering the différences between a se- 
cret process and the article made, said: 

"What is tliere, theu, in the nature of the articles made under a secret 
process to oceasion any différence between them and articles not so made or 
between them and articles which one may not hâve made at ail, but simply 
owns, in the matter of the validity of restraining contracts entered into b.y 
the purchasers thereof from the owner? It is hard to concoiye of any. It 
is true that the manufacturer and owner of the articles made under the 
secret process may refrain from making them and selling them to purchasers 
and thus putting tliem on the marlset. Equally so the manufacturer and 
owner of any other articles may refrain from so doing. So, also, the own- 
er of articles that he bas not made, but purchased or obtained otherwise from 
the manufacturer, may refrain from selling them to purchasers and thus 
putting them on the marliet. Suppose the owner of a patent should sell 
ail the articles made under it to another \^-ith license to use or resell them, 
thus passing them outside of the monopoly of the patent hands of the pur- 
chaser, would the mère fact that tliey had been made under the patent lend 
any sanctioning force to a restraining contract entered into in référence 
thereto by a subpurchaser thereof V I must conclude, therefore, that the fact 
that the complaiuanfs medicine bas been made under a secret process bas 
no eft'ect whatever upon the validity of the System of contracts involved 
herein. He has no greater rights in relation thereto, as distinguished from 
tlie S(>cret process u'ader which it was made, than the owner of any other 
tangible personal proT)erty, wbether made by him or not, would havé in re- 
lation to such property." 

Although Judge Cochran concluded that the complainant's prépa- 
rations were no more exempt from the common-law rules against 
restraints of trade by reason of the fact that they had been prepared 
under secret formulas than if that had not been the case, he reached 
the ultimate conclusion that any vendor of an article might make sim- 
ilar contracts to those in suit, and that the control which was ttiere- 
by secured over subséquent sales was not an unreasonable restraint 
153 F.— 3 



34 153 FEDERAL REPORTER. 

of trade. Most of the cases which Ile cites in support of his conclu- 
sion are in conflict with the grounds upon which he rests his décision, 
and, indeed, the learned counsel for the Hartman Company hâve not 
assented to so much of Judge Cochran's opinion as holds that a trade 
secret remedy stands in no better plight than it would if the prépara- 
tion had been disclosed upon the label. And so it has corne about 
that the cases which hâve directly involved the Hartman System of 
contracts, and which are relied upon by counsel to sustain their le- 
gality, ail stand upon the assumption that an article made under a 
secret formula may be the subject of contracts maintaining priées and 
controlling subséquent sales to as full an extent as an article made 
under a patent or a production secured by a copyright. The cases 
directly in point are ail nisi prius décisions, except Jayne v. Loder, 
149 Fed. 21, decided by the Circuit Court of Appeals, Third Circuit, 
and are ail quite récent. They include three cases in which the Dr. 
Miles Médical Company was the plaintifï, namely, Dr. Miles Méd- 
ical Company v. Goldthwaite (C. C.) 133 Fed. 794. The force of this 
case is weakened because the decree was not resisted. The next is 
Dr. Miles Médical Co. v. Jaynes Drug Ce, 149 Fed. 838, decided by 
the same judge who decided the Goldthwaite Case. The next is Dr. 
Miles Médical Co. v. Platt (C. C.) 143 Fed. G06. This was followed 
by Wells & Richardson v. Abraham (C. C.) 146 Fed. 190, in which the 
legality of the contracts was not denied, thus lessening the value of 
the opinion as an authority. The ground upon which the two con- 
tested cases cited above was rested was the identity between the 
rights of a patentée and the owner of a mère trade secret or privaté 
formula with respect to the product or manufactured article. Thus, 
in Dr. Miles Médical Co. v. Jaynes, cited above, Judge Coït said : 

"The contention of the défendants is that thèse contracts are unlawful 
because they are in restraint of trade. In support of this they do not rely 
so much upon the common-law rule as upon the fédéral statute (2G Stat. 209). 
The bill allèges that the eomplainant is the exclusive owner of thèse secret 
formulas, and the exclusive manufacturer of thèse remédies. It follows that, 
until voluntary <3isclosure or lawful discovery, the eomplainant has an exclu- 
sive property in thèse trade secrets and has the exclusive right to make and 
use and vend the articles made thereunder. The exclusive right of property 
in a trade secret is of necessity a monopoly, the same as a patent or a copy- 
right. The eomplainant may make thèse articles, or refrain from making 
them. It may sell them, or refrain from selling them. It may sell them to 
one person, and not to another, and at sueh priées and upon such conditions 
as it may deem most advantageous. Contracts like those set ont in the bill 
concerning articles made under trade secrets, the same as similar contracts 
ooncerning articles made under a patent or copyright, are outside the rule of 
restraint of trade whether at common law or under the fédéral statute. Hart- 
man V. Park (C. 0.) 145 Fed. 358; Dr. Miles Médical Co. v. Platt (C. C.) 142 
Fed. 606 ; Wells & Richardson Co. v. Abraham (0. 0.) 146 Fed. 100 ; Dr. Mlles 
Médical Co. v. Goldthwaite (C. C.) 133 Fed. 794 ; Bernent v. National Harrow 
Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058 ; Board of Trade v. Christie, 
198 U. S. 236, 252, 25 Sup. Ct. 637, 49 L. Ed. 1031 ; Garst v. Harris, 177 Mass. 
72, 74, 58 N. E. 174; Fowle v. Park, 131 U. S. 88, 97, 9 Sup. Ct. 658, 33 D. 
Ed. 67; Park & Sons Co. v. National Wholesale Drugglsts' Association, 175 
N. Y. 1, 67 N. E. 136, 62 L. R. A. 632, 96 Am. St. Kep. 578 ; Standard Pire- 
prooflng Company v. St. Louis Company, 177 Mo. 559, 76 S. W. 1008; Victor 
Company v. The Fair, 123 Fed. 424, 61 C. C. A. 58; Heaton-Peninsula Com- 
pany V. Eurêka Company (C. O.) 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728 ; 
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Central Shade Company v. Cushman, 143 Mass. 353, 9 N. E. G29; Good v. Da- 
land, 121 N. Y. 1, 24 N. E. 15." 

In Dr. Miles Médical Ce. v. Platt (C. C.) 143 Fed. G06, GIO, Judge 
Kohlsaat says : 

"Thèse suits are brouglit for an infringenient or violation of tbe property 
right of the complainants in tlie secret process owued or controlled by them. 
The rigbt of a patentée, owner of a copyright, or owner of a secret process 
Is merely the right of exclusion or debarment. The holder of such a property 
rigbt, as said by tbe court in the Victor Tallîing Macliine Case, cited above, 
is a czar in bis own domain. Ile may sell or not, as lie cbooses. Ile may fix 
such priées as he pleases. He may sell at one priée to oue person, and au- 
other to anotber person. He is not required to give reasons or deal fairly 
with purchasers. Why is it material, thpn, in a suit to ])revpnt infringement 
of complainants' rights in their secret processes, to inquire wbether complain- 
ants bave entered into a combination or conspiracy to control the very tbing 
they are lawfully entitled to control?" 

Jayne v. Loder, cited above, was decided by the Third Circuit Court 
of Appeals. It was an action under the seventh section of the anti- 
trust act against a combination of three distinct national associations, 
one that of the wholesale druggists, another that of the retail dritg- 
gists, and the Association of Manufacturers of Proprietary Medicines. 
The object of the combination was to exclude every dealer from trad- 
ing in proprietary medicines at ail who would not consent to sell to 
members of the combine only and at prices named by it. /Vrguendo 
Judge Archbald did say that an individual proprietor might enforce 
his own terms in respect to his own goods. But this was not in- 
volved. The combination was in the teeth of the law whether an in- 
dividual proprietor could or could not enforce such a System as that 
there involved. 

If we are right in our conclusion that the manufactured product 
of a trade secret or private formula is not immune from the common- 
law rules forbidding monopolies and unreasonable restraints in trade, 
the cases above referred to must be disapproved, at least in so far as 
they are grounded upon the cases which deal with articles made un- 
der patents or copyrights. In addition to the cases cited above, 
counsel for the appellees cite and rely upon Park v. National Whole- 
sale Druggists' Ass'n, 175 N. Y. 1, 67 N. E. 136, 62 L. R. A. 633. 
96 Am. St. Rep. 578. That case involved the validity of a method of 
doing business and a System of contracts between manufacturers ot 
proprietary medicines and wholesale druggists dealing in such medi- 
cines for the purpose of suppressing compétition in prices. The 
opinion does not support the validity of such a System of contracts 
with référence to medicines not protected by any patent, for the dé- 
cision is bottomed upon the assumption that the "proprietary medi- 
cines," the subject of the contracts then involved, were made under 
patents. Judge Haight, who delivered the opinion of the court, said : 

"Tbe matter in controversy bas référence to tbe sale by manufacturers of 
those particular medicines or remédies covered by trade-marlis, copyrights. 
or patents which secure to tbe manufacturer or proprietor the exclusive rigbt 
to manufacture and sell the same. Thèse medicines are known as 'proprietary 
goods,' and tbeir manufacture and sale are confessedly under the control and 
management of the owner or manufacturer, who may fix bis own priée and 
adopt such plan for tbe sale thereof as he, in his Judgment, may détermine." 
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To the objection that the contracts were in restraint of trade, ha 
said: 

"Nor does the plan appear to me to be In restreint of trade. It Is true 
that It does away with the compétition among dealers as to priées, but It 
créâtes no restriction upon them as to the quantities that they may be able to 
lell or the terrltory within whlch they may confine their transactions ; but up- 
on the question of priées we must bear In mind that the goods are covered 
by patent rights and trade-marks, whlch glve the proprletors the exclusive 
right of speelfylng priées at whlch the articles shall be sold, and, foUowlng 
this, the right also to requlre dealers to maintaln the priées speclfled." 

The principle upon which Park & Sons Co. v. National Wholesale 
Druggists' Association was decided is emphasized in the subséquent 
case of Straus v. American Publishers' Assn, 177 N. Y. 473, 477, 69 
N. E. 1107, 64 L. R. A. 701, 101 Am. St. Rep. 819, where was involved 
the validity of an agreement between publishers of copyrigfited books 
to regulate the price at which retail dealers should sell such books. 
If the agreement had stopped there, the New York court thought the 
agreement valid and not in unlawful restraint of trade under the 
principles announced in Bernent v. National Harrow Company, 186 U. 
S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058, an opinion to which we hâve 
heretofore referred, which involved contracts for controUing priées 
of articles made under patents. After referring to the Bernent Case 
Judge Parker, who had written a concurring opinion in the previous 
case, after setting out the reasoning of Justice Peckham in the 
Bement Case, said; 

"That reasoning is employed as to patent rights. It is equally applicable 
to copyrights, the protection of which was perhaps the leading object of the 
association and agreement attacked in this action. And it points to the prin- 
ciple underlying the décision in the Parlî & Sons Co. Case, 175 N. Y. 1, 67 
N. E. 136, 62 L. R. A. 632. 96 Am. St. Rep. 578. upon which défendants ap- 
parently rest their elaim that the judgment of the Appellate Division should 
be reversed. But there is a feature in this case not to be found in that one, 
and which requires a dilïerent judgment than the one rendered therein, which 
will now be pointed ont." 

The dissenting opinion of Judge Martin, in case of Park & Sons 
Company, 175 N. Y. 1, 67 N. E. 136, 62 L. R. A. 632, 96 Am. St. 
Rep. 578, also proceeds upon the assumption that the subject-matter 
of the agreement concerned med'cines made under patents. See 
page 42 of 175 N. Y., on page 140, of 67 N. E. (62 L. R. A. 632, 96 
Am. St. Rep. 578). The vice which the New York court found 
in the Straus Case was, not that the agreement obliged publishers not 
to sell copyrig'hted books to dealers who would not maintain the retail 
price dictated by the publishers, but that they also refused to sell 
uncopyrighted books to ail such dealers as did not maintain priées on 
copyrighted books. This the court foimd under the facts of the case 
would operate practically to exclude ail persons from the business of 
selling uncopyrighted books who would not become parties to the agree- 
ment to maintain the price of copyrighted books, and tended to create 
a monopoly of sale of books not copyrighted. Touching this, the 
court said : 

"While the leading ob.1ect of this association and agreement purports 
to be to secure to the owner and publisher of copyrighted boolis that protec- 
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tioii which tlie Fédéral go^'ernment permits tliem to enjoj- for the reasons 
stated by Chiet' Justice Marshall (supra), it does not stop there. It also 
atïects the riglit of a dealer to sell books not copyriglited at the priée he 
chooses, or to sell at ail if he fails to comply with the rules of the association. 
A combination creating a monopoly of the sale of books not protected by copy- 
right offends against the law of this state as much as if it related to blue- 
stone [Union Bluestone Co. Case, 164 K. Y. 401, 58 N. E. 525, 52 L. R. A. 2G2, 
79 Am. St Rep. 655] or envelopes [Berlin & Jones Envelope Co. Case, 166 N. 
Y. 292, 59 N. E. 9001, and according to this complaint. which niust be accepted 
as true on this review, such an outcome is not only possible but probable. 
But it is not of moment whether such a resuit is probable or not ; for the 
test to be applied is : What may be done under the agreement? Référence 
to the complaint niakes it clear that the association has undertaken to pro- 
vide for the practical exclusion from the business of selling books not pro- 
tected by copyright ail who refuse to be bound by the rules of the association." 

That décision puts the New York court squarely in opposition to 
agfreements, combinations, and '"Systems of contracts" between a manu- 
facturer of unpatented or unccpyrighted articles and his vendees which 
tend to an unreasonable restraint of trade or to create a monopoly, and 
makes plain the ground upon which such contracts had been main+ained 
in the Park & Sons Co. Case. That the "proprietary medicJnes," 
called more than once "patent medicines," wcre n-rt in fact patented, 
is of no significance, if true, for the court assumed they were, and it 
does not appear from anything in any of the opinions that the fact as- 
sumed was not true. That opinion, by its own language, as well 
as by the pointed référence to the principle upon which it rested in the 
later opinion of the same court, has no application when, as hère, the 
subject of the contracts in cjuestion is unpatented and uncopyrighted 
articles. The cases of ElHman & Sons v. Carrington & Son, L,. R. 
1901, 2 Ch. Div. 27.5, and Garst v. Harris, 177 Mass. 72, 58 N. E. 174, 
are also cited as supporting the legality of such a séries of agreements 
as that under which complainant conducts his business. Both cases in- 
volved contracts of sale of article, presumably made under secret form- 
tilas, though no stress is laid upon the fact in the EHiman Case. Each 
was a suit directly between the vendor and his vendee. Each involved 
only a single transaction by which the article was sold upon an agree- 
ment that the purchaser would not resell at less than a named price. 
Neither concerned any other rights than those of the contracting par- 
ties, and neither décides more than that an agreement of sale of a chat- 
tel by which the purchaser agrées that he will not sell below a certain 
price is valid and not such a restraint of trade as to be obnoxious to the 
law. Neither case holds that a buyer from such a vendee, even with 
notice, would not get title or corne under the obligation of the contract 
between the original parties. The most that can be made of the dé- 
cisions is that, having regard to the subject-mat'er and the limited char- 
acter of each agreement, neither contract had that sweep and extent 
which would constitute the restraint an unreasonable one, and therefore 
not within the mischief of the rule against rcstraints. The EHiman 
Case was decided by a single judge. 

Walsh V. Dwight (Sup.) 58 N. Y. Supp. 91, another case relied 
upon to support the decree, was an action by a maker and dealer in 
salaratus and soda, alleged to be an article in common use, against 
another maker who sold another brand which he called "Dwight's 
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Cow BranH Saleratus and Soda," for damages to him through a 
course of business by which his brand of the same article lost much de- 
mand. The défendant did this, first, by extensive advertising; sec- 
ond, by giving to ail dealers a rebate who would agrée to sell its article 
at a minimum price named and to charge a like price for every other 
brand. The price thus fixed was, as averred, an extravagant price 
and operated to enlarge the demand for the defendant's advertised 
brand and diminish that for the plaintiff's. The court found no il- 
légal restraint of trade, as there was "nothing to prevent others from 
engaging in the business or the manufacturers of other articles from 
selling their products to anyone willing to buy." The substance of the 
décision is well stated in the syllabus as f ollows : 

"An agreement by a manufacturer with his customfrs to give them a rebate 
If they should refuse to sell his article, or other siiûilar articles, at less than a 
certain priée, Is not In restraint of trade." 

The fact that "Peruna" is a trade-name, that it is put on the market 
in a distinctive trade dress, has no bearing upon the question. The 
défendants are not charged with infringtng the trade-mark or trade 
dress. The medicine they bought was the medicine put up by the 
complainant, and the défendants hâve neither sold nor ofifered to sell 
a préparation of their own for and as the préparation of the complain- 
ant. A trade-mark, or a trade-name, or trade dress, hâve no other 
efïect than to prevent one from "palming" oflf his goods for those of 
another. Garst v. Hall & Lyon Co., 179 Mass. 588, 61 N. E. 219, 
55 L. R. A. 631 ; Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 
16 Sup. Ct. 1002, 41 L. Ed. 118. The averments of the bill as to the 
complainant's trade-name and trade dress are irrelevant, for no ex- 
emption from the principles of the common law is secured by either. 
Garst V. Hall & Lyon Co., 179 Mass. 588, 61 N. E. 219, 55 L. R. A. 
631 ; Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 
1002, 41 L. Ed. 118. The transactions described in the bill plainly con- 
stitute sales of complainant's medicines and the gênerai title passes to 
every such purchaser and subpurchaser. Garst v. Hall & Lyon Co., 
179 Mass. 588, 590, 61 N. E. 219, 55 L. R. A. 631. To call such a 
purchaser an "agent" is to juggle with words. "Sale" is a word of 
précise légal import, and every wholesaler who orders goods under one 
of complainant's uniform contracts becomes a buyer, obtains the title, 
and may convey the title to another. The case must therefore turn 
upon the legality of the restrictions imposed by the complainant in 
sales which pass the gênerai property in chattels, as well as the pos- 
session, and provide for no reverter. 

Neither is the suit based upon any breach of contract by the défend- 
ants. Confessedly, they hâve made no contract with complainants, 
and hâve definitely refused to conform to complainant's methods of 
doing business. That they hâve bought "Peruna" on the market from 
sellers who had it for sale is true. That the bill avers that they bought 
without being licensed to buy is true. That they bought from ven- 
dors who knew this fact and who thereby breached their agreement 
not to sell to dealers who had not been certified to them as licensed 
buyers who had entered into an agreement with the complainant re- 
stricting resales is also averred. That Park & Sons Company knew 
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complainant's plan oï business, and that in selling to them every such 
vendor thereby breached his agreement, is also diarged, and, for the 
purpose of the demurrer, admitted. What is the resuit? Did the 
défendants by so purchasing, with knowledge of the restrictions im- 
posed upon sales, thereby enter into contractual relations with com- 
plainant? Manifestly not. Did they obtain the absolute title, not- 
withstanding their knowledge that the sale was in breach of restric- 
tions imposed upon the seller? Undoubtedly. The restrictions im- 
posed by complainant upon sales and resales, if valid at ail, are only 
so because they constitute personal contracts upon which an action 
will lie only against the contracting partv. Garst v. Hall & Lyon Co., 
179 Mass. 588, 61 N. E. 319, 55 L. R. À. 631. A prime objection to 
the enforcibility of such a System of restraint upon sales and priées 
is that they oiïend against the ordinary and usual freedom of traffic 
in chattels or articles which pass by mère delivery. 

The right of aliénation is one of the essential incidents of a right 
of gênerai property in movables, and restraints upon a ienation hâve 
been generally regarded as obnoxious to public policy, which is best 
subserved by great freedom of traffic in such things as pass from hand 
to hand. General restraint in the aliénation of articles, things, chat- 
tels, except when a very spécial kind of property is involved, such as 
a slave or an heirloom, hâve been generally heîd void. "If a man," 
says Lord Coke, in Coke on Littleton, § 360, "be possessed of a horse 
or any other chattel real or personal, and give his who:e interest or 
property therein. upon condition that the donee or vendee shall not 
alien the same, the same is void, because his whole interest and prop- 
erty is ont of him so as he hath no possibility of reverter ; and it is 
against trade and traffic and bnrgaining and contracting between man 
and man." It is also a gênerai rule of the common law that a contract 
restricting the use or controlling sulisales cannot be annexed to a chat- 
tel so as to follow the article and obligate the subpurchaser by opéra- 
tion of notice. A covenant which may be valid and run with land will 
not run with or attach itself to a racre chlttel. Spencer's Case, 3 
Resolution, 5 Coke, 16; Wald's PoUock on Contracts (3d Ed.) 278; 
SpHdt v. Bowles, 10 East, 379, 283 ; Smith v. Williams, 117 Ga. 783, 
45 S. E. 394, 97 Am. St. Rep. 320; Prater v. Campbell, 110 Ky. 
33, 60 S. W. 918; Appollinaris Co. v. Scherer (C. C.) 27 Fed. 18, 
21 ; Garst v. Hall & Lyon Co., 179 Mass. 588, 691, 61 N. E. 319, 
55 L. R. A. 631 ; Taddv Co. v. Sterions Co., 73 Law Tournai, 1904, 
Ch. Div. p. 191; De Mattos v. Gibson, 4 De. J. & Jones, 376, 
283. Against this conclusion, and in supposed opposition to the 
above authorities, counsel for the appellee hâve cited the line of 
cases heretofore referred to relatin g to contracts restraining the 
use or sale of articles made under patents or copyrights. We hâve 
already indicated lierein that thèse cases do not apply to contracts 
which do not relate to articles not made under patents or copy- 
rights. They also cite New York Bank Note Co. v. Hamilton Bank 
Note Co., 180 N. Y. 380, 394-395, 73 N. E. 48 , De Mattox v. Gibson, 
4 De J. & Jones, 376, and Whitwell v. Tobacco Co., 135 Fed. 454, 
60 C. C. A. 390, 64 L. R. A. 689. The New York Bank Note Com- 
pany Case concerned the legality of a contract for the sale of "Kidder 
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Printing Presses" with attachrrients enabling them to do a certain 
class of work. There were patents upon certain parts of the press, 
but none upon tlie attachments. It was contended that a covenant 
which restricted the sales oi the press with the attachments was void 
as in restraint of trade. The fourth syllabus is in thèse words: 

"ïlje tact that the eontract restricted the sale of presses except to the print- 
ing couipany, and that a separate considération was paid for the covenant 
of restriction, does not render the eontract so unreasonable In its restraint of 
trade that it is void for that reason, where the adoption of the press to the 
spécial use was the work of both parties and the covenant not to sell other 
presses for similar work accorupanied the manufacture and sale of a press, 
and coustituted an intégral part of the thing sold." 

The ground is better shown by the following extract from the 
opinion itself: 

"So far as the machine was the subject of patent its use was lawfully a 
monopoly, and therefore no eontract relating to it eould be condemned as 
creating a monopoly. But, whatever may bave been the case as to the patent- 
able character of the machine, we think the fact that its adaption to the 
spécial use was tbe joint work of both parties, and that the covenant not 
to sell other presses for similar work accompanied the manufacture and sale 
of a machine, rendered that covenant reasonable as constituting an intégral 
part of the value of the thing sold." 

See Tode v. Gross, 127 N. Y. 480, 28 N. E. 469, 13 L. R. A. 652, 
24 Am. St. Rep. 475. It is manifest that the case is njt in point. 
De Mattox v. Gibson is still Icss an authority. 

Under a bill for spécifie performance of a c'-arter party the question 
arose as to whether a mortgsgee of the chartered vessel should be 
allowed to foreclose and thereby intercept a voyage wh ch the vessel 
was under eontract to make when the mortgage was given, of which 
eontract the mortgagee had notice. It was in respect of such facts 
that Justice Bruce used the language which is supposed to support the 
notion that a covenant may attach to chattels which pass by delivery 
from hand to hand and bring any one who buys with notice under the 
restrictions against a resale at less than a dictated price. But even 
in that case it was saM that the mortgagee wh ^ took his mortgage with 
notice incurred no liabili'y in respect to the charter party, ancl was only 
obliged to desist from doing anything which would prevent perform- 
ance. Whitwell V. Tobicco Co. involved nothing more than whether 
a tnbacco manufacturer might se!l his goods at one pr'ce to those 
who wonid agrée to buy only from him and at a higher price to those 
who would not. 

The conclusion we reach upon ail the foregoing considérations is 
that the comnlainant cannot obtain the active interposition of a court 
of equity against one who is under no eontract relation to him, unless 
the covenants which he has imposed upon his vendee and subvendees 
are only such reasonable and partial restraints, for his own protection, 
as may be legally exacted by one who sells a business or property. 
This court in United States v. Addyston Pipe Co. et al., 86 Fed. 271, 
281, 29 C. C. A. 141, 46 L. R. A. 122 et seq., speaking by Judge Taft, 
laid down as an indispensable condition that "no conventional re- 
straint of trade can be enforced unless the covenant embodying it i.s 
merely ancillary to the main purpose of a lawful eontract, and neces- 
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sary to protect the covenantee in the enjoyment of the legitimate fruits 
of the contract, or to protect him from the dangers of an unjust use 
of those fruits by the other party." Covenants in partial restraint, 
and ancillary to a principal contract, which had generally been up- 
held, the learned judge divided into five principal classes. The fourth 
of thèse classes he defined as covenants "by the buyer of property 
not to use the same in compétition with the business retained by the 
seller." As typical cases under this class, he cited American Straw- 
board Co. v. Haldeman Paper Co., 83 Fed. 619, 27 C. C. A. 634, and 
Hitchcock V. Anthony, 83 Fed. 779, 28 C. C. A. 80, both being déci- 
sions by this court. Navigation Co. v. Winsor, 20 Wall. (U. S.) 64, 
22 L. Ed. 315 ; Dunlop v. Gregory, 10 N. Y. 241, 61 Am. Dec. 746 ; 
Hodge V. Sloan, 107 N. Y. 244, 17 N. E. 335, 1 Am. St. Rep. 816. 
The court below located the contracts hère involved as coming under 
the fourth class, being covenants ancillary to the sale of the medicines 
put up by the complainant, which he concluded were not unreasonable 
for the protection of the retained business of the covenantee. As- 
suming that thèse contracts operate only as a partial and not a gênerai 
restraint, a question which we do not concède, and that they are prop- 
erly to be considered as covenants ancillary to a principal contract, 
are the restraints thereby imposed necessary to protect the complain- 
ant in his retained business, or to protect him from an unjust use of 
the articles by the purchaser? In the first place, we are to consider 
that we are not hère dealing with a single contract. The complainant 
has made a multitude of them in identical terms, and the opposite 
parties comprehend, according to his bill, a large majority of the 
Wholesale and retail druggists in the United States. The reasons 
which might uphold covenants restricting the liberty of a single buyer 
might prove quite inadéquate when there are a multitude of identical 
agreements. The single covenant might in no way affect the public 
interest, when a large number might. So, also, the question as to 
whether the restraint was necessary to the retained business, and 
therefore ancillary to the principal purpose of the agreement, or wheth- 
er the restraining covenants were not the principal rather than the 
ancillary matter, would largely dépend upon the gênerai sweep and 
resuit of a multiplication of identical contracts. The gênerai purpose 
of each separate contract is the régulation of the priées and sales of 
the line of préparations made by complainant. A common purpose 
unités each covenantee to every other and the "system" is to be con- 
strued as "one pièce," in which the complainant and every assenting 
dealer, whether wholesaler or retailer, is a party, and the agreement 
of each such covenantee to sell only at the prices dictated by the manu- 
facturer constitutes one gênerai scheme. The question hère is there- 
fore one of a totally différent character from that which would arise 
if the question was the more simple one presented by a breach by a 
single covenantee. In Continental Wall Paper Co. v. Voight & Sons 
Co. (C. C. A.) 148 Fed. 939, where was involved a combination in re- 
straint of trade, and, where each wholesaler and retailer in the busi- 
ness had executed separate but identical contracts with the corpora- 
tion representing the combined manufacturers, we held that each such 
separate covenantee was a party to the gênerai scheme for enhancing 
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prices. This:was restée! upon the. holding that the several agreements- 
constituted one whole. See, also, observations of Judge Taft in Unit- 
ed States V. Addyston Pipe Co., 85 Fed. 375, 29 C. C. A. 141, 46 L. 
R. A. 123, and of Justice Peckham in Montagne v. Lowry, 193 U. S. 
38, 45, 46, 24 Sup. Ct. 307, 48 h. Ed. 608. 

The plain effect of the "system of contracts," the pnrposed relation 
of each to every other being confessed by the very description of the 
method of carrying on business, stated in the bill, is, first, to destroy 
ail compétition between jobbers or wholesale dealers in selling com- 
plainant's préparations. Complainant restrains himself by agreeing 
to sell at only one price and to only such persons as will sign one of 
his System of contracts. The contracting wholesalers or jobbers cove- 
nant that they will sell to no one who does not come with complainant's 
license to buy, and that they will not sell below a minimum price dic- 
tated by complainant. Next, ail compétition between retailers is de- 
stroyed, for each such retailer can obtain his supply only by signing 
one of the uniform contracts prepared for retailers, whereby he cove- 
nants not to sell to any one who proposes to sell again unless the buyer 
is authorized in writing by the complainant, and not to sell at less than 
a standard price named in the agreement. Thus ail room for compé- 
tition between retailers, who supply the public, is made impossible. If 
thèse contracts leave any room at any point of the Une for the usual 
play of compétition between the dealers in the product marketed by 
complainant, it is not discoverable. Thus a combination between the 
manufacturer, the wholesalers, and the retailers to maintain prices and 
stifle compétition bas been brought about. It is true that the com- 
plainant is not in a combination with other makers of "Peruna." 
There are no others. If there were, there would not be a complète 
■or gênerai restraint; for it might then happen that thèse others, not 
being bound by any covenants, could supply the public. If the supply 
to come from them was adéquate for the public demand, the public 
might be in no wise aflfected. Now, if the complainant had absorbed 
ail the sources from which the demand for lumber, or furniture, or 
stoves could be supplied and then should say, "I will sell only to those 
who will resell only to those I shall license to buy and only at the 
price I dictate," could any voice be raised to say that the covenants, 
which every dealer should sign in order to prevent exclusion from 
trade in such articles, would be upheld by the courts and a remedy 
by injunction granted to restrain breaches? But it is said that a dis- 
tinction exists between contracts which relate to articles which any one 
can make and sell and those whiçh are made under a secret process, 
and thàt covenants in respect to the former might affect the public 
interest, while the public would not be affected by like covenants re- 
lating to the latter class of subjects. But, unless we are willing to say 
that that fact places such products wholly outside of the mischief 
incident to restraints of trade and upon a plane of equality in that re- 
spect with that occupied by things made under the statutory monopoly 
of a paterit, the fact can be of no weight except as it may be a factor 
in determining whether the covenants exacted of jobbers and retailers, 
alike regulating subséquent sales and selecting subséquent buyers, are 
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no more than necessary to afford a fair protection to the business of 
the complainant and not so large as to interfère with the interests of 
the public. There can be no hard and fast rule by which the resuit 
can be reached in such cases. At last the question must corne to this : 
"What is a reasonable restraint with référence to a particular case?" 
This was the test applied in Horner v. Graves, 7 Bing. 735, and irt 
Nordenfeldt v. Maxim Nordenfeldt Co., 1894, App. Cases, 535,567, 
and also approved by this court in the Addyston Pipe Co. Case, 85 Fed. 
271, 282, 29 C. C. A. 141, 46 L. R. A. 122. A gênerai System of con- 
tracts, such as that which the complainant seeks to enforce and which 
the bill avers is a method generally adopted in bis line of business, 
involves very différent questions from tliose which arise when a single 
contract only is involved and when the action is between the contract- 
ing parties for a breach, as was the case in Garst v. Harris, 177 Mass. 
72, 58 N. E. 174, and Elliman v. Carrington, L. R. 1901, 2 Ch. Div. 275. 
Now, in what way is only a fair protection afforded the interests of 
complainant by stifling ail compétition between the jobbers of the 
United States who deal in complainant's préparations? In what way 
are the covenants which forbid them to resell to any one who will buy 
"necessary," to use Judge Taft's phrasé, "to protect the covenantee in 
the enjoyment of the legitimate fruits of the contract or to protect him 
from the dangers of an unjust use of those fruits by the other party"? 
In what way are covenants which compel retailers to maintain priées, 
to quote Chief Justice Tindal, "such only as to afford a fair protection 
to the interests of the party in favor of whom it is given, and not so 
large as to interfère with the interests of the public"? Horner v. 
Graves, 7 Bing. 735. The learned trial judge found it difiicult to an- 
swer thèse questions. He says in his opinion (145 Fed. 358) : 

"That complaiuaiit's vendees and subvendees should be so restrained ta 
advantageous to complainant's business. It would be an Injury to it for them 
not to be so restrained. Exactiy how it Is so advantaged and how it would 
be injured by a reraoval of the restraint bas not been developed in the argu- 
ment ; and I do not feel sufficiently advised of such matters to say as to this. 
It would seem that the existence of such a System of contracts in relation to 
complainant's medicine would tend to prevent demoralization in the trade 
therein through compétition amongst its vendees and subvendees and enaole 
him to maintain his priées for his medicine." 

The averments of the bill are very gênerai. Thus it is averred that : 

"Some time since tlie class of stores known as 'department stores' and 'eut 
rate stores' bave inangurated a System of obtainlng from eut rate wholesale- 
and jobbing drnggists and elsewhere, and offering for sale your orator's medi- 
cines, remédies, and préparations at retail priées lower than the priées fixed' 
by your orator and stamped upon the cartons and packages. Said systenii 
is known as the 'eut rate' or 'eut price' System and resulted in mueb confusion, 
trouble, and damage to your orator's business, and bas Injuriously afCected 
the réputation and depleted the sale of your orator's remédies, medicines, and 
préparations. Thereupon, and in order to protect its trade, custom, and business,. 
and the manufacture and sale of his remédies, medicines, and préparations, 
your orator has established and put in force the following methods and System 
of governing, regulating, and controUing the sale and marketing of your 
orator's said medicines, remédies, and préparations." 

Then, after setting out the System of contracts, which is now sought 
to be enforced, it is said : 
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"The eutire pnrpose and object of the sakl System of rontracts, sériai mim- 
bers, lists, and cards being to jirevent the cutthig of prices and the demorali- 
zatiou of trade, both wholesnle and retail in your orator's medicines and remé- 
dies, and the injury and damase resulting to your orator's al'oresaid trade 
and business in the u)annfacture and saie of said remédies and medicines, as 
aforesaid, which said System and metliod yonr orator eharj^es both in its form 
and purposos, and tlie priées tlierein tixed are reasouable, regular and jiroiier, 
îind whieli, if observed, will necomplish tlie atoresaid imrposes and greatly 
beneflt yonr orator iu his aforesaid business l)y inereasing the sales of and 
demands for his remédies, medicines, and préparations." 

"Thèse allégations," said the court below, "must be taken as trtie," 
and tipon thèse he held that the complainants werc advantaged by the 
covenants and injured if not so restrained. In this conchision we 
cannot conctu". Prima facie the contracts are plainly in restraint of 
trade. It was for the complainant to show that the covenants were 
not larger than necessary for his protection against an unjust use to 
the injury of complainant's retained business. Unless he could do 
this, he could not ask équitable relief under such covenants. This the 
bill does not do, unless the court is to be content with gênerai aver- 
ments that the compétition methods called derisively the "eut rate" or 
"eut price" System had "demoralized," "confused," "troubled," and 
"damaged" the complainant's business. So, also, it is averred that the 
' "System" had and will accomplish the suppression of the compétition 
plan "and greatly bencfit your orator in his business by inereasing 
the sales of and demand for his remédies." Doubtless the "system" 
rigidly enforced will put an end to the "demoralization," the "trouble," 
and "confusion" incident to compétition. But such an averment as 
this can be of no légal conséquence, for it is no more than to say that 
a noncompetitive System of conducting trade and traffic in the line of 
articles made by complainant is of more advantage than the ordmary 
compétitive System. That the suppression of even unreasonable com- 
pétition will sanctify an agreement or combination to restrain trade 
will not be claimed. The whole économie system which bas made our 
civilization is founded upon the theory that compétition is désirable, 
and the common-law rules against restraints of trade rest upon that 
foundation. A partial restraint of compétition may be upheld when 
one sells a business or other property, provided it is no greater than 
necessary to enable the vendor to realize the value of his good will 
or to secure to the buyer the enjoyment of his purchase, or to prevent 
the use of the property to the préjudice of the seller. But hère the 
only compétition which the contracts in question tend to suppress is 
compétition between those who buy his goods to sell again. How the 
suppression of compétition between his vendees and subvendees is to 
secure to him the enjoyment of the legitimate fruits of his contracts 
of sale, to which the restrictive covenants are supposed to be ancillary, 
or to protect him against an unjust compétition, is not clear, and the 
bill States no facts from which we can détermine whether thèse cove- 
nants are necessary and reasouable. The gênerai averment that under 
the "eut rate" plan of doing business, demoralization and damage re- 
sulted, while under the "contract system" enlarged sales and increased 
émoluments bave and will follow, does not answer the question as to 
why such covenants are necessary to protect complainant against con- 
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séquences which may fairly require protection. Looking to the 
averments of the bill as a whole and to the scheme of business as dis- 
closed by the contracts themselves, we cannot escape the conclusion 
that the covenants restricting sales and resales hâve as their prime ob- 
ject the suppression of compétition between those who buy to sell 
again. Any benefit to the retained business to resuit from them is 
manifestly but an incident of the main purpose, which is to benefit his 
vendees and subvendees by breaking down their compétition with 
each other. Restraints which might be upheld if ancillary to some 
principal contract cannot be enforced if, when unmasked, they appear 
to be the m.ain purpose of the contract and not subordinate. The cove- 
nants in the contracts signed by the retailers are not even collatéral 
to any sales by the complainant, but to sales made by the wholesalers. 
Although they run to the complaint, their prime purpose is neither the 
protection of the retained business of the complainant nor of the 
wholesaler, but only to prevent compétition between retailers. Cove- 
nants protecting the seller of property against the compétition of the 
buyer, by its use against the business retained by the seller, which are 
upheld if not wider than necessary for that purpose, hâve been cove- 
nants where the main purpose has been to protect the seller himself 
against compétition directed against his retained business. Ko instance 
has been called to our attention where the main purpose and principle, 
if not only resuit, is to protect buyers against the compétition of each 
other. If such a principle shall find lodgment in the law, it must be 
upon économie reasons which are in conflict with those which now 
prevail. The single direct effect of the "system of contracts" is to limit 
and restrain the right of each wholesaler and each retailer to transact 
business in the ordinary way. Each obtains a price enhanced by the 
"System" over the "eut rate" or "eut price" method which had before 
prevailed, and which it was the object of the new plan to abolish. It 
may be that sales went on as before ; but at a higher price to the con- 
■ sumer than would otherwise hâve been paid. In Addyston Pipe Co. 
y. United States, 175 U. S. 211, 244, 20 Sup. Ct. 96, 44 L. Ed. 136, 
it was said: 

"We liave no doubt that where the direct and immédiate efïect of a con- 
tract or combination among partieular dealers in a commodity is to destroy 
compétition between them and others, so that the parties to the contract or 
conil>ination may obtain increased priées for theuiselves, such contract or 
combination amounts to a restraint of trade in the commodity, even though 
contracts to bny such commodity at the enhanced price are continually belng 
made. Total sui)])ression of the trade in the commodity is not necessary in 
order to render the combination one in restraint of trade. It is the efïect of 
the combination in limiting and restraining the right of each of the members 
to transact business in the ordinary way, as well as its effect upon the volume 
or exteut of the dealing in the commodity, that is regarded." 

It is no ansvv'er to such restrictive covenants that after ail they only 
prevent injurions compétition between such dealers and only resuit in 
maintenance of reasonable priées. Thèse are not the tests by which 
the validitv of such agreements are determined. In People v. Sheldon, 
139 N. y; 251, 264, 34 N. E. 785, 789, 23 h. R. A. 221, 36 Am. St. 
Rep. 690, it was said: 
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"If agreements and comblnatlons to prevent compétition are or may be hurt- 
tai to trade, the only sure remedy la to proliibit ail agreements of tliat char- 
aeter. If the validity of such an agreement was made to dépend upon an 
actual proof of public préjudice or injury, It would be very difflcult In any case 
to establisb the invalidity altbougli tbe moral évidence mlght be very con- 
vlncing." 

This principle was very stroiigly approved by this court in the Addy- 
ston Pipe Case, so frequently referred to, and many other cases cited 
in its support. It has been suggested that we should hâve regard to 
new commercial conditions and a tendency toward a relaxation of old 
common-Iaw principles which tend to prevent development on modem 
lines. This is an argument better addressed to législative bodies than 
to the courts. Neither is it wise for the courts to countenance the 
introduction of artificial distinctions dépendent upon the variant éco- 
nomie views of individual judges. Distinctions vs^hich are specious or 
analogies which are but apparent will but afford opportunities to whit- 
tle away broad économie principles lying at the bottom of our pubHc 
policy, principles which hâve long received the sanction of statesmen 
and the approving récognition of a long line of jurists. A like argu- 
ment is expected whenever some new method of circumventing free- 
dom of commerce comes under the tests of the law. It was made 
and answered by Judge Taft in the Addyston Pipe Case with a strength 
to which wé can add nothing. 

Our conclusion is that complainant's System of contracts is net en- 
forceable. The injunction must be discharged. 

The case will be remanded, with directions to proceed as may be 
consistent with this opinion. 



VAN GESNBR v. UNITED STATES. BIGGS v. SAMB. WILLIAMSON 

V. SAME* 

(Circuit Court of Appeais, Nlnth Circuit March 11, 1907.) 

Nos. 1,369, 1,370, 1,308. 

1, Criminal Law— Eeview in Fédérai, Courts— Election. 

In a criminal case in a fédérai court which invoives a constitutlonal' 
question, after a Judgment of conviction, the défendant is put to his eiec- 
tion whether be wlii talie the case, direct to the Suprême Court of the 
United States on such question, or talie the whole case to the Circuit Court 
of Appeais, and, where be eiects, the former, a writ of error subsequentiy 
talien ont to the Circuit Court of Appeais will be dismissed. 

2. Public Lands— Reoulations of LiAnd Department. 

The Land Department of the United States has the power to maiîe rea- 
sonabie ruies and régulations, not Inconsistent with any valid law, for the- 
purpose of giving etfect to the provisions of the acts of Congress provid- 
ing for the disposition of the public lands, which hâve the force and efCect 
of law, and of which the courts talie judicial notice. 

[Ed. Note. — ^For cases In point, see Cent. Dig. vol. 41, Public Lands^ 
I 288. 

Décisions of land department, their conciusiveness and effect, see note 
to Hartman v. Warren, 22 C. 0. A. 38; Carson City Mining Co. v. North 
Star IVIining Co., 28 C. C. A. 344 ; Unita Tunnel M. & T. Co. t. Creede &. 
C. C. M. & M. Co., 67 g C. A. 207.] 

♦Reliearlng denied May 20, 1907. 
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3. Peejcbt— Public Lands— Application to Pubchase— Timbeb and Stone 

u'nder Timber & Stone Act June 3, 1878, § 1, c. 151, 20 Stat. 89 [U. S. 
Comp. St. 1901, p. 1545], which requires applicants to purchase land there- 
under to file a verifled written statement, and after the required publica- 
tion of notice to "furnisb to tlie register of the Land Office satisfactory 
évidence" of certain tacts, the régulations of the Land Department, requir- 
ing such évidence to be In the form of dépositions under oath, are in fur- 
therance of the purposes of the statute and valid, and false swearing in 
either the preliminary statement or in such dépositions constitutes the 
crime of perjury and an offense against the United States, under Rev. St. 
§ 5392 [U. S. Comp, St. 1901, p. 3653]. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 39, Perjury, § 23.] 

4. CONSPIEACY — SUBOENATION OF PeBJXJBY — PUBLIC LANDS — INDICTMENT— 

AVEEMENT OV WlLLEULNESS. 

Where the facts alleged, in an indictment for conspiracy to commit an 
offense against the United States by subornation of perjury in proceed- 
ings to acquire public lands, necessarily import willfulness on the part of 
the persons giving such testimony, the failure of the indictment to use the 
Word itself is not fatal. 

5. SAME— COMPETENCY OF EVIDENCE. 

Under an indictment for conspiracy to commit an offense against the 
United States by subornation of perjury in procuring persons to make 
application for the purchase of lands under the timber and stone act, un- 
der agreements to convey the same to défendants, and to falsely swear, 
among other things, that such lands were chiefly valuable for timber, it 
was not error to permit the government to prove that the lands were not 
valuable for the timber upon them, but were chiefly valuable for graziug 
purposes, although such évidence tended to show that the lands were not 
subject to entry under the act. 

6. Oeiminal Law— Evidence— Othee Offenses— Evidence of Motive. 

An indictment for conspiracy to commit an offense against the United 
States by subornation of perjury charged that défendants procured and in- 
stigated a number of persons to make application for the purchase of pub- 
lic lands in a certain township under the timber and stone act, and to 
falsely swear in their applications and proofs that they were not seeking 
to purchase such lands on spéculation, but for their own exclusive beneflt 
and use, and that they had not made any contract or agreement by which 
the title would inure to the benefit of another; whereas, in truth and fact, 
such persons were applying to purchase the lands on spéculation and un- 
der prier agreements to convey the title to défendants. Held, that under 
such indictment the motive of the parties to the transactions was a ma- 
terial fact to be proved, and that évidence that défendants had induced 
other persons to file on or purchase state lands in the same vicinity, which 
were subsequently conveyed to défendants, was properly admitted, where 
the jury were instructed to consider It only as bearing on such question 
of motive. 

7. Same. 

Under such indictment, it M'as also compétent for the government to 
show, by the persons who made such applications to purchase lands, that 
it was their intention and understanding at the time that the lands should 
be conveyed by them to défendants, contrary to their swom statements 
and testimony. 

In Error to the Circuit Court of the United States for the District of 
Oregon. 

A. S. Bennett and H. S. Wilson, for plaintiflfs in error. 
Francis J. Heney, Sp. Asst. to Atty. Gen., and William C. Bristol, U. 
S. Atty., for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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ROSS, Circuit Judge. Thèse cases were tried and submitted to- 
gether; the plaintiffs in error being jointly charged by indictment 
with the crime of conspiracy to suborn perjury, in violation of the 
provisions of section 5440 of the Revised Statutes of the United States 
[U. S. Comp. St. 1901, p. 3676]. In respect to the p'.aintifï in error 
Williamson, this statement is made in the brief of counsel for the 
plaintiffs in error, to wit: 

"Prlor to the writ of error in this case, the défendant Williamson, who was 
a représentative in Congress, had sued out a writ of error to the Suprême 
Court of the United States, hased upon the holding of that court, in the Bur- 
ton Case, that a sentence of imprisonment against a member of Congress in- 
volved a constitutional question, giving the right of appeal direct to that court. 
At the tinie tlie writ of error was sued out in this case, the constitutional ques- 
tion in the Burton Case had nevér been decided. This writ of error to this 
court in the Williamson Case was sued out after the writ to the Suprême 
Court, and out of abundance of caution in case the writ to the United States 
Suprême Court should be dismissed upon jurisdictional grouuds. Tlie juris- 
diction of this court, therefore, in the Williamson Case, dépends upon whether 
the United States Suprême Court sliall entertain .iurisdiction thereof, and, if 
it holds that it has jurisdiction to pass upon the merits, tben the proeeedings 
in this court neeessarily fait. If the Suprême Court should take jurisdiction 
in the Williamson Case, and pass upon the merits, its décision will necessarily 
be eontrolling in ail thèse cases, as the record and questions presented (exeept 
the constitutional one) are identieal." 

Upon this statement of coimsel for the plaintiff in error, we are of 
the opinion that the writ in respect to the plaintiff in error Williamson 
must be and hereby is dismissed. He was put to bis élection whether 
he would appeal from the judo;ment given against him directly to the 
Suprême Court upon the question of jurisdiction alone, or bring the 
whole case to this court, in wh:ch event this court could, if it deemed 
proper, certify the question of jurisdiction to the Suprême Court, or 
the case be taken there by that court by its writ of certiorari. Spreck- 
els Sugar Refining Co. v. McClain. 192 U. S. 397-407, 24 Sup. Ct. 
376, 48 X. Ëd. 496; McLish v. Roff, 141 U. S. 661-667, 12 Sup. Ct. 
118, 35 L. Ed. 893. 

On behalf of the remaining plaintiffs in error, a number of points 
are made by counsel ; the first going to the question of the sufficiency 
of the indictment. 

It is a fundamental right of every défendant in a criminal case to in- 
sist that the indictment a^a'nst him clearly charge an offense de- 
nounced by law, fairly inform him of the acts alleged to hâve been 
committed by him in violation of that law, and in a manner that will 
protect him in the event of a verdict of guilty, or acquittai, against 
any further prosecution for the same offense. 

The statute under which the indictment in question is founded 
provides as follows: 

"If two or more persons conspire either to commit any offense against the 
United States, or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
conspiracy, ail the parties to such conspiracy shall be liable to" a prescribed 
penalty. Rev. St. § 5440. 

The statute is very broad, and includes any and every case where two 
or more persons conspire, either to commit an offense against the 
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United States, or' to defraud the United States in any manner, or 
for any purpose, and one or more of such parties do any act to effect 
the object of the conspiracy. In any and every such case, each and 
every party to the conspiracy is guihy of the crime denounced by the 
statute, the gist of which is conspiracy. "This offense," said the 
Suprême Court in United States v. Britton, 108 U. S. 199-204, 2 
Sup. Ct. 581, 534 (27 L. Ed. 698), "does not consist of both the con- 
spiracy and the acts done to eftect the object of the conspiracy, but of 
the conspiracy alone. The provision of the statute, that there must 
be an act done to etïect the object of the conspiracy, merely affords 
a locus penitentias, so that before the act done either one or ah of the 
parties may abandon their design, and thus avoid th; penalty prescribed 
by the statute. It follows, as a rule of criminel pleading, that, in an 
indictment for conspiracy under section 5410, the conspiracy must be 
sufficiently charged, and that it cannot be aided by tire averments of 
acts done by one or more of the conspirators in furtherance of the ob- 
ject of the conspiracy." 

The indictment in question undertakes to charge against the de- 
fendants thereto the commission of the particular acts bringing them 
within the provisions of this law. It charges that they, together with 
divers other persons to the grand jurors unknown, did, on the 30th day 
of June, 1903, at Prineville, Or., conspire, combine, confederate, and 
agrée together to commit an offense against the United States. That 
is to say, to unlawfully, willfully, and corruptly suborn, instigate, and 
procure a large number of persons, to wit, 100 persons, to commit the 
offense of perjury in the said district (of Oregon) by taking their 
oaths there, respectively, before a compétent officer and person in 
cases in which a law of the said United States authdrized an oath 
to be administered, that they would déclare and dépose truly that 
certain déclarations and dépositions by them to be subscribed were 
true, and by thereupon, contrary to such oaths, stating and subscribing 
material matters contained in such déclarations and dépositions which 
they should not believe to be true. That is to say, to suborn, in- 
stigate, and procure the said persons, respectively, to come in person 
before him, the said Marion R. Bitjgs, who was thcn and there a 
United States commissioner for the said district of Oregon, and, after 
being duly sworn by and before him, the said Marion R. Biggs, as 
such United States commissioner, to state and subscribe under their 
oaths that certain public lands of the said United States, lying in 
Crook county, in said district of Oregon, open to entry and purchase 
under the acts of Congress, approved June 3, 1878, and August 4, 
1892, and known as timber and stone lands, which those persons would 
then be applying to enter and purchase in the manner provided by law, 
were not being purchased by them on spéculation, but were being pur- 
chased in good faith to be appropriated to the own exclusive use and 
benefit of those persons, respectively, and that they had not, directly 
or indirectly, made any agreement or contract in any way or manner, 
with any other person or persons whomsoever, by which tîie title which 
they might acquire from the said United States in and to such lands 
should inure in whole or in part to the benefit of any person, except 
153 F.— 4 
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themselves, when; în truth and in fàct, as each- of tKe said persons 
would then well know, and as they, the said John Newton Williamson, 
Van Gesner, and Marion R. Biggs, would then well know, such per- 
sons would be applying to purchase such lands on spéculation, and 
not in good faith to appropriate such lands to their own exclusive use 
and benefit, respectively, and would hâve made agreements and con- 
tracts with them, the said John Newton Williamson, Van Gesner, and 
Marion R. Biggs, by which the tides whieh they might acquire from 
the said United States in such lands would inure to the benefit of 
the said John Newton: Williamson and Van Gesner, as copartners in 
the firm of Williamson & Van Gesner, then and befare then engaged 
in the business of sheep raising in said country. The matters so to be 
stated, subscribed, and sworn by the said persons being material mat- 
ters under the circums'ances, and matters which the said persons so 
to be suborned, instigated, and procured, and the said John Newton 
Williamson, Van Gesner, and Marion R. Biggs would not b lieve to be 
true; and the said Marion R. Biggs, United States commissioner, as 
aforesaid, when administering such oaths to those persons, being an 
ofiicer and person authorized by law of the said United States to 
administer the same oaths; and the said oaths being oaths administer- 
ed in cases where a law of the said United States would then authorize 
an oath to be administered. 

The indictment further charges that, in pursuance of the said un- 
lawful conspiracy, and to efïect the object of the same, the said Marion 
R. Biggs afterwards, to wit, on the 30th day of June, 1903, at Prine- 
ville, Or., did unlawfully prépare a sworn statement in writing, for 
the signature of one Campbell A. Duncan, who was one of the persons 
who were to be suborned, instigated, and procured, as aforesaid ; that 
is to say, a paper of the ténor following : 

"Timber and Stone Lands — Sworn Statement. 

"Land Office at The Dalles, Oregon, June 30th, 1902. 

"I, Campbell A. Duncan, of Prineville, county of Crook, state of Oregon, de- 
siring to avail myself of the provisions of the act of Congress of June 3, 1878, 
entitled 'An act for the sale of timber in the states of Califomia, Oregon, Ne- 
vada and Washington Territory,' as extended to ail the public land states bv 
act of August 4, 1892, for the purchase of the S. 2 of N. E. 4 and S. 2 of N. W. 
4 of section 14, tovvnship 15 S. of range 18 E. W. M., in the district of lands 
subject at The Dalles, Oi'egon, do solemnly swear that I am a native citizen of 
the United States, of the âge of 34, and by occupation farmer ; that I bave 
persoually examined said land, and from my Personal knowledge state that said 
land Is unflt for cultivation, and valuable ehiefly for its timber; that it is 
unmhabited; that it contains no mining or other improvements * * * 
nor, as I verily believe, any valuable deposits of gold, silver, cinnabar, copper 
or coal; that the land contains no sait spring or deposit of sait in any form 
sufficient to render it valuable therefor; that I hâve made no other applica- 
tion under said act ; that I do not apply to purchase the land above described 
on spéculation, but In good faith to appropriate it to my own exclusive use and 
benefit ; that I hâve not, directly or Indirectly, made any agreement or con- 
tract in any way or manner, with any person or persons whomsoever, by whieh 
the title I may acquire from the government of the United States may inure in 
wholé or in part to the benefit of any person except myself ; and that my post 

office address is Prineville, Or. , Applicant. 

"State of Oregon, County of Crook — bs. : 

" do hereby eertify that the foregoing affidavit was read to afflant in 

my présence before he signed his name thereto ; that said afflant is to me per- 
sonally known (or bas been satisfactorily Identifled before me by ), and 
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that I verily believe him to be the person he represents hlmself to be; and 

tbat this affidavit was subscribed and sworn to before me tbis day o£ 

, 1902. ." 

The indictment then charges that, in further pursuance of the said 
unlawful conspiracy, and to effect the object of the same, the said 
Marioti R. Biggs afterwards, to wit, on the 30th day of June, 1903, at 
Prineville, Or., did unlawfully prépare a certain other sworn statement 
for the signature of one Susie M. Duncan, who was another one of 
the persons who were to be suborned, instigated, and procured as 
aforesaid ; that is to say, the sworn statement required of the said 
Susie M. Duncan as an applicant to purchase public lands under the 
provisions of the said acts of Congress, similar to the sworn state- 
ment hereinbefore set forth according to its ténor, but referring to 
certain public lands known and described as the southwest quarter of 
section 14, in township 15 south, of range 18 east (référence being 
made to the Willamette meridian and bass line). 

Similar alleged acts of the said Biggs in pursuance of the alleged 
unlawful conspiracy, and to efïect the objects of the same, are charged 
in respect to varions others of the 100 persons referred to in the in- 
dictment. 

Section 1 of the Timber and Stone Act of June 3, 1878, c. 151, 20 
Stat. 89 [U. S. Comp. St. 1901, p. 1545], provides: 

"That surveyed public lands * * * valuable chiefly for timber, but unflt 
for ciiltivation, and wbicli bave net been offei'ed at public sale according to 
law, may be sold * * * in quantities not exceeding IGO acres to any one 
* * * at tbe niinimuin pi'ice of two dollars and flfty cents per acre; and 
lands valuable cbiefly for stone may be sold on similar ternis as timber lands." 

Section 2 of the act, so far as it is applicable to the présent case, is 
as follows : 

"Sec. 2. That any person desiring to aval] biniself of the provisions of tbis 
act sball flle witb tbe register of the iiroper district a written statement In 
duplicate, one of wbich is to be transniitted to the General Land Office, desig- 
nating by légal subdivisions the particular tract of laud he desires to pur- 
chase, setting forth that the same is unfit for cultivation and valuable chiefly 
for its timber or stone * * * that déponent bas made no other application 
under this act : that he does not apply to purchase the same on spéculation, 
but in good faitb to appropriate it to bis own exclusive use and beneflt; and 
that he bas not directly or iudireetly made any agreement or contract in any 
way or manner witb any person or persons whatsoever, by wbich the title 
wbich he might acquire from the government of the United States should inure 
in whole or in part to tbe benefit of any person except himsclf ; which state- 
ment must be verifled by the oath of the applicant before the register or tbe 
receiver of tbe Land Office within the district where the land is situated ; and 
if any person taking such oath shall swear falsely in the premiscs, he sball 
be subject to ail the pains and penalties of perjury and shall forfeit the money 
which he may bave paid for said lands, and ail right and title to the same, 
and any grant or eonveyance which he may bave made, except in the hands 
of bona fide purchasers, shall be null and void." 

The third section of the act, so far as hère applicable, is as follows : 
"Sec. 3. That upon the flling of said statement • * ♦ tbe register of 
the Land Office shall post a notice of such application, embracing a description 
of the land by légal subdivisions, in his office, for a period of sixty days, 
and shall furnish tbe applicant a copy of the same for publication at the ex- 
pense of such applicant, in the newspaper published nearest tbe location of the 
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premlses, for à like period of time; and after the expiration of said sixty days, 
if no adverse daim shnll hâve been filed, the person desiring to purchase shall 
funiish to the Kegister of the Laiid Ofliee satisfactory évidence, first, that said 
notice of the application prepared by tlie register as aforesaid was duly pub- 
lished ni a newspaper as hereiul)efore required ; secoiidly, that the land is 
of the character contemplated in this act * * * aud, upon payment to the 
]iroper oftieer of the pnrcliase money of said land, together with the fées of the 
l'egister and the receiver, as providc'd for iu case of inining claims in tlie twelfth 
section of the act approvcd May tenth, 1872, the np]!licant niay be pernsitted to 
enter said tract, and on the transmission to the General Land Oflice of the 
papers and testimony In the case, a patent shall issue thereon." 

By Act Aug. 4, 1892, c. 375, 27 Stat. 348 (U. S. Comp. St. 1901, p. 
1547), the provisions of the above-mentioned act were extended to 
ail the public-land states. 

The form of the "written statement" which the act of Congress 
requires applicants for such land to file with the register of the proper 
district, together with the form of the affidavit to be made by such 
applicant, prescribed by the rules and régulations of the Land Depart- 
ment, are, as hâve been shown, set out in the indictment, and the 
record further shows the printed form prescribed by the Land OfSce 
for the taking of the testimony of such claimant both direct and cross, 
together with the form of the certificate to be signed by a United 
States commissioner of the district certifying that the applicant per- 
sonally appeared before him, and that each question and ansvi'er in 
the déposition was read to him in the présence of the commissioner 
before he signed his name thereto, and that the same was subscribed 
and sworn to before such commissioner at the time and place to be 
stated, and further certifying that the commissioner bas tested the ac- 
curacy of the affiant's information and the bona fides of the entry by a 
close and sufficient oral cross-examination of the claimant and his 
witnesses, directed to ascertain whether the entry is made in good 
faith for the appropriation of the land to the entryman's own use, 
and not for sale or spéculation, and whether he has conveyed the land 
or his right thereto, or agreed to make any such conveyance, or 
.whether he has directly or indirectly entered into any contract or 
agreement in any manner with any person or persons whomsoever by 
which the title that may be acquired by the entryman shall inure in 
whole or in part to the benefit of any person or persons excepting him- 
self, and that such commissioner is satisfied from such examination 
that the entry is made in good faith for the entryman's own exclusive 
use, and not for sale or spéculation, nor in the interest nor for the 
benefit of any other person or persons, firm or corporation, and to 
which form is annexed this : 

"Note : Every person swearing falsely to the above déposition Is guilty of 
perjury and will be punished as provided by law for such offense. In addi- 
tion thereto the money that may be paid for the lands is forfeited and ail 
conveyances of the land, or of any right, title or claim thereto, are absolutely 
null and void as against the United States." 

It is well settled that the Land Department has the power to make 
reasonable rules and régulations, not inconsistent with any valid law, 
for the purpose of giving effect to the provisions of the acts of Congress 
providing for the disposition of the public lands, which bave the force 
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and effect of law, and of which rules and régulations the courts take 
judicial notice. Caha v. U. S., 153 U. S. 211, 14 Sup. Ct. 613, 38 
L. Ed. 415; Knight v. Land Association, 142 U. S. 161, 12 Sup. Ct. 
258, 35 L. Ed. 974; Orchard v. Alexander, 157 U. S. 385, 15 Sup. 
Ct. 635, 39 L. Ed. 737 ; Cornélius v. Kessel, 128 U. S. 461, 9 Sup. Ct. 
122, 32 L. Ed. 482 ; Hawley v. Diller, 178 U. S. 495, 20 Sup. Ct. 986, 
44 L. Ed. 1457 ; In re Kollock, 165 U. S. 533, 17 Sup. Ct. 444, 41 
L. Ed. 813; Cosmos Exploration Co. v. Gray Eagle Oil Co. (C. C.) 
104 Fed. 20^3 ; Id., 112 Fed. 4-11, 50 C. C. A. 79, 61 L. R. A. 230. 

It is quite true, as argued by counsel for the plaintiffs in crror, that 
no rule or régulation made by the Land Department is a law in the 
sensé that it can make that a crime which is not made a crime by any 
statute of the United States. U. S. v. Eaton, 144 U. S. 677, 12 Sup. 
Ct. 764, 36 L. Ed. 591. But the présent is not a case in which the 
violation of a mère rule or régulation is made a crime; but, on the 
contrary, the crime charged against the plaintiffs in error is defined 
by the statutes of the United States, expressly defining and declaring 
what shall constitute the crime of conspiracy and the crime of per- 
jury. Rev. St. §§ 5440, 5392 [U. S. Comp. St. 1901, p. 3653]. Not 
only is therc no statute of the United States conflicting with the 
rule of the Land Department requiring any and every applicant to 
purchase land under the stone and timber act, to make proof by dép- 
osition of the facts required by the statute to be declared and sworn 
to in his preliminary written statement or déclaration, but such rule 
is in furtherance of and in accord with the requirements of tlie stat- 
ute in that regard. 

It is perfectly plain, from the provisions of the statute and the rules 
and régulations of the Land Department, that, in order for any person 
to effect a purchase of any land under the act in question, he must 
first make an application to purchase by a verified written statement, 
which statement is an affidavit as to the truth of the matters therein 
declared, and, after a compliance with the prescribed procédure, must 
satisfy the register of the local Land Office by déposition, in which he 
and such witnesses as he may produce are examined and cross-ex- 
amined under oath, of the truth of the matters required by the statute 
to be shown as a prerequisite to the authorized purchase. It is just 
as plain that intentional false swearing by the applicant in either in- 
stance, in respect to any of the material matter so required to be 
declared and sworn to, constitutes the crime of perjury, which crime 
is defined, not by any rule or régulation of the Land Department, but 
by a statute of the United States. 

The indictment, in efïect, charged the défendants thereto with hav- 
ing conspired to falsely, willfully, and corruptly suborn, instigate, and 
procure certain named persons to commit the crime of perjury within 
the district of Oregon, by knowingly and intentionally swearing false- 
ly to material matter required to be stated and shown both in thè 
verified written statement or déclaration, and in the proof by de- 
position. The whole scheme, as alleged, and proved to the satisfaction 
of the jury, shows beyond question that the false swearing contem- 
plated by the conspiracy could not hâve been otherwise than willful 
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on the part oï the instigated persons. When the facts alleged neces- 
sarily import such willfulness, the failure to use the word itself is 
not fatal. Such failure, under such circumstances, would not be fatal 
even at common law. C. R. L. 309; Archbold's Cr. PI. 439. See, 
also, U. S. V. Howard (D. C.) 132 Fed. 350, 351. 

It is not the name but the essence of the thing that should control 
the court in the administration of justice. As has already been said, 
the gist of the offense charged against the plaintifïs in error was the 
conspiracy, the object of which was the commission of the crime of 
perjury by numerous persons, in order that the conspirators might 
acquire the government title to the desired lands. "In stating the 
object of the conspiracy," said the court, in United States v. Stevens 
(D. C.) 44 Fed. 141, "the same certainty and strictness are not required 
as in the indictment for the offense conspired to be committed. Cer- 
tainty to a common intent, sufficient to identify the offense which the 
défendants conspired to commit, is ail that is required. When the 
allégation in the indictment advises the défendants fairly what act 
is charged as the crime which was agreed to be committed, the chief 
purpose of pleading is attained. Enough is then set forth to apprise 
the défendants so that they make a défense." See, also, Noah v. 
United States, 128 Fed. 272, 62 C. C. A. 618 ; United States v. Eddy 
(C. C.) 134 Fed. 114; U. S. v. Rhodes (C. C.) 30 Fed. 431. 

We are of the opinion that the indictment is sufficient, and that 
the court below did not err in permitting proof of the false swearing of 
the instigated parties both in respect to their déclaration in the verified 
written statement or application to purchase, and in the final proof 
made by déposition. 

The plaintifïs in error also assigned for error varions rulings of 
the trial court upon objections made by them to the admission of évi- 
dence. In passing upon such questions, it must not be forgotten that 
the character of the case is to be taken into considération. It appears 
from the record that there was évidence tending to show that William- 
son & Gesner were partners in the sheep business, and had a summer 
range for their sheep in tvhat is called the "Horse Heaven Country,"' 
in Crook county, Or., about 25 miles from the town of Prineville, 
where they as well as Biggs, resided. The latter was a practicing at- 
torney and a United States commissioner. The évidence also tended 
to show that ail of the ôdd numbered sections of land in the township, 
in which wâs the summer range of Williamson & Gesner, were owned 
by a certain wagon road company from which Williamson & Gesner 
had leased for a number of years, for grazing purposes, some of 
those odd numbered sections; that in May, 1902, Williamson & Gesner 
learned that Morrow & Keenan, a rival sheep firm, had secured from 
the wagon road company a lease of practically ail of its odd numbered 
sections in the township, and after endeavofing, without success, to 
defeat the consummation of the lease, Williamson & Gesner employed 
a surveyor to run the lines of the varions sections, of the township 
for the purpose of determining whether the springs and streams of 
water in the township were on the odd or even numbered sections, 
which survey showed that the most valuable springs and streams- 
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were upon the even numbered sections, still owned by the govemment. 
The évidence tended to show that this township, while partially cov- 
ered with small timber having no market value at the time, had ex- 
tensive stretches of fine grazing land with no timber thereon. The 
évidence further tended to show that Gesner employed Biggs to 
secure persons to apply to purchase this land under the timber and 
stone act, and that 45 such persons made application to purchase land 
selected for them by Gesner witliin the said township within a period 
of about two months ; the necessary money for which being ad- 
vanced by Gesner & Williamson. The évidence further showed that 
Biggs, Gesner, Williamson, and the latter's wife, applied to purchase 
similar land at the same time, with a number of the other applicants. 

The prosecution was allowed to introduce évidence, over the ob- 
jection and exception of the défendants, to the effect that the lands 
so applied for were not chiefly valuable for the timber upon them, but, 
on the contrary, were more valuable for grazing purposes. It is 
contended, on behalf of the plaintiffs in error, that the conspiracy, 
according to the averments of the indictment, "contemplated that sub- 
ornation of perjury should take place only when lands subject to 
entry under the timber and stone acts were being applied for," and 
therefore that évidence tending to show that the lands applied for 
by the instigated parties were not of the character embraced by those 
acts was incompétent. This objection proceeds upon an erroneous 
view of the indictment, which does not charge that the conspiracy 
alleged contemplated that the subornation of perjury should take place 
only when lands subject to entry under the timber and stone acts 
were being applied for, but that the instigated parties would so swear 
— which is an entirely dififerent thing, and quite in line with the al- 
leged fraudulent scheme. It is clear from the language of the statute 
itself that it is only lands that are chiefly valuable for the timber on 
them that are authorized to be purchased under the acts in référence 
to timber lands ; but, if authoritv to that effect be needed, it is found 
in United States v. Budd, 144 Û. S. 167, 12 Sup. Ct. 575, 36 h. Ed. 
384. 

The prosecution was also permitted, over the objection and ex- 
ception of the défendants, to introduce évidence against the défend- 
ants Gesner & Williamson tending to show that Gesner had tried to 
induce one Penny to apply to the state of Oregon for school land in 
the same vicinity for the benefit of Williamson & Gesner, and also 
tending to show that he had induced one Mary Swearingen to file 
on state land, and that she had made the necessary affidavit and filed 
on the land, and afterwards transferred it to the firm of Williamson 
& Gesner. The case shows that the government relied upon a chain 
of circumstances to prove that the défendants procured each and every 
one of the 45 entrymen to swear falsely in making his application, 
and in making his final proof, by swearing that he was not seeking 
to purchase the land on spéculation, but for his own exclusive use 
and benefit, and that he had not, either directly or indirectly, made 
any contract or agreement with any person by which the title which 
he might acquire to the land would inure to the benefit of another 
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person; whereas, in truth and in fact, he was applyîng to purchase 
the land on spéculation and under a prior agreement to convey the 
title to the défendants Williamson & Gesner as soon as he acquired 
it from the government. It is manifest, therefore, that the motive of 
the respective parties to the transactions in question was of prime im- 
portance in the inquiry, and it was to that point only that the court 
below allowed the évidence now under considération, being careful, 
both in admitting it and in the instructions to the jury, to limit the 
évidence to the question of motive and to the défendants WilHamson 
& Gesner. In so doing, we think the court below committed no error. 
In Wood v. United States, 16 Pet. 343, 10 L,. Ed. 987, Mr. Justice 
Story, speaking for the Suprême Court, said : 

"Where the intent of the party is matter lu Issue, It bas always been deem- 
ed allowable as well in criminal as in civil cases to introduce évidence of other 
acts and doings of the party of a Ijindred character, in order to illustrate or 
establish his Intent or motive In the particular act direetly In judgment." 

See, also, Moore v. U. S., 150 U. S. 57, 14 Sup. Ct. 36, 37 L. Ed. 
996 ; Oison v. U. S., 133 Fed. 849, 67 C. C. A. 21 ; Wolfson v. U. 
S., 101 Fed. 434, 41 C. C. A. 423. 

It is assigned for error that the trial court erred in its rulings in 
respect to the testimony of a number of witnesses for the government 
as to what their intention or understanding was when making their 
verified statement in respect to the land applied for, and when making 
their final proof in respect to the disposition of the land after they 
should acquire it from the government. Ail of such testimony was 
direetly responsive to the allégations of the indictment, under which it 
was clearly compétent for the prosecution to prove that the varions 
entrymen swore falsely in respect to the material matters stated in 
their preHminary application for the land, and in their final proof, 
and that the real intention of ail of the parties concerned was the 
obtaining of the government title to the land by means of such per- 
juries for the benefit of Williamson & Gesner. We see no error in 
the rulings of the trial court in the respects complained of; and, 
in respect to the charge of the court to the jury, a careful considération 
of it satisfies us that it was eminently fair, and covered every aspect 
of the case in a very lucid manner. There was, therefore, no error 
in refusing any requested instruction. 

The facts of the case were, as a matter of course, for the déter- 
mination of the jury. 

The judgment is affirmed. 



ST. LOUIS & S. F. R. CO. v. DBWE3BS.* 

(Circuit Court of Appeals, Eighth Circuit April 24, 1907.) 

No. 2,360. 

1. TbiaI/— Question fob Coprt ob Juby—Neouoence— Direction of Verdict. 

It is undoubtedly true that cases are not lightly to be withdrawn from 

the jury, and that ordinarily négligence is so far a question of fact 

that it should be submitted to and determined by them; but it is equally 

true that when the évidence and the inferences to be reasonably drawn 

♦Rehearing denied June 10, 1907. 
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from it are undisputed, or are of such conchisive character that the 
exercise of a sound judicial discrétion would permit the court to give ef- 
fect to but one verdict, the case may and should be withdrawn from the 
jury and a verdict directed for the plaintifC or the défendant, as the one 
or the otlier may be proper. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 4G, Trial, §§ 377, 370.] 

2. Master and Servan'T— Rules — Obédience by Servant. 

Where the duties of a servant in given circumstancss are particnlarly 
siiecifled in the unambiguous and reasonable rules of the master, of vrhicli 
tlie servant has knowledge and to which he has assented by entt^ring and 
continuiug in the service, his nonobservance or disobedience of them at a 
time when they are capable of observance is négligence as matter of law. 
and is not to be judged by the undeflned and varying requirenients of 
ordinary care. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 709-775.] 

3. Same— Rules— Reasonableness— Violation— Négligence. 

Rules of a railroad company requiring the engineer to keep a careful 
lookout for signais, to stop the train when a signal is not undcrstood, 
or is imperfectly displayed or absent from its usual place, and expressly 
requiring tliat he "nmst know," when ap])roaching a switch, that it is 
in proper position, are reasonable and valid. And where the engineer, 
in approaching a known switch, at which designated and known signais 
were customarily displayed to indicate whether the switch was ciosed 
or open, either took proper observations, learned that the switch was 
opeu, and took chances upon being able to go safely tlirough the same at 
great and unwarranted speed, or, knowing that he was approaching the 
switch, and not knowing whether it was ciosed or open, took chances 
on its being in proper position, and so drove into the switch when it 
was open, whereby the train was wrecked and he was killed, hcld, he 
was guilty of eontributory négligence, preventing a recovery for his 
death. 

4. Same— Spécial Teain Obdeks— Effect. 

A wrecked train, of which intestate was the engineer being unable to 
conform to the regular schedule, was being run under spécial télégraphie 
orders directing it to run late, according to a spécial schedule therein 
given. ïhe train dispatcher who issued the order testified that it "siniply 
set the train back"; and a gênerai rule of the company, of which the en- 
gineer had knowledge, required him to run "steadily and uniformly, ad- 
hering as closely to time as due regard for safety permits." Held, that 
such spécial orders should be construed nierely to require the engineer 
to adhère to them as closely as due regard for safety permitted, and did 
not abrogate the standing rules of the company requiring engineers, on 
approaching switches, to know that they are in proper position, etc. 

5. Négligence — Contributory Négligence Preventing Recovery. 

One cannot — nor can one standing in his stead — recover damages for 
an injury to the commission of which lie has directly eontributed; and it 
matters not whether that contribution consists in his participation in the 
direct cause of the injury, or in his omission of duties which. if performed, 
w-ould hâve prevented it. If his fault. whether of omission or com- 
mission, has been a proximatc cause of the injury, he — as also one 
standing in his stead — is without remedy against anotlier, also in the 
wrong. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, § 84.] 

Adams, Circuit .Tudge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 
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James Black (I. P. Dana, L,. F. Parker, and W. F. Evans, on thc 
brief), for plaintiff in error. 

W. ,R. Biddle (Hubert Lardner, on the brief), for défendant in er- 
ror. 

Before VAN DEVANTER and ADAMS, Circuit Judges, aud 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action under a 
Kansas statute by a widow to recover damages of a railroad company 
for the death of her husband, Charles A. Devvees, alleged to hâve been 
caused by the négligence of the company and its employés. The plain- 
tiff obtained a verdict and judgment, and the défendant bas brought 
the case hère ; its chief contention being that there was error in refus- 
ing its request for a directed verdict. In Kansas the fellovv-servant 
rule of the common law has been abrogated as respects employés of 
railroad companies. Gen. St. Kan. 1901, § 6858. 

At the time of his death, Dewees was a locomotive engineer in the 
service of the railroad company, and was driving the engine of a north- 
bound passenger train called the "Meteor." While proceeding at a 
speed of 50 or 60 miles an hour, the train was wrecked in the circum- 
stances hère stated; he and the fireman being among those who lost 
their lives. The accident occurred at Godfrey, a small station in Kan- 
sas, at which a passing track of considérable length lies east of the main 
track and is connected therewith at either end by a switch. A north- 
bound freight train had become temporarily stalled on the main track 
between thèse switches, and they had been opened to permit other 
trains to use the passing track while the blockade of the main track con- 
tinued. The passing track was adequately constructed for the purposes 
for which it was designed and used, but, as was well known, it was not 
designed or used to carry. trains running at great speed. Three trains, 
a north-bound passenger and two south-bound freights, made the 
passage in safety. The Meteor was the fourth train to approach while 
the blockade continued, and was wrecked in conséquence of running 
through the open, switch at the south end of the passing track, and 
onto that track, at the great speed before named. East of the switch 
was an upright switch stand 7 feet in height. At its top was a red disk 
16 inches in diameter, which, when the switch was closed, could not be 
seen from along the track, and, when the switch was open, presented 
one red face to the south and the other to the north. Above the disk 
was a lam'p with four faces, two green and two red. When the switch 
was closed, one green face was to the south and the other to the north, 
and, when the switch was open, the red faces took the places of the 
green ones. The accident occurred at 4 :54 in the morning, when it was 
dark, windy, and a little foggy. Whether the lamp in the switch stand 
was lighted, and whether the rear brakeman of the stalled train made 
use of certain prescribed signais to advise the Meteor of the existing 
situation, as was required by the ruies' of the railroad company, were 
subjects in respect of which the évidence was quite conflicting; so, for 
the présent purposes, it must be assumed that the lamp was not lighted, 
that the prescribed signais were not given by the brakeman, and that 
this négligence was a proximate cause of the accident. We turn, there- 
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fore, to that phase of the case which relates to the conduct of Dewees. 
Amoiig the rules prescribed by the railroad company for the opéra- 
tion of its trains, with which Dewees was famihar and of which he 
■carried a copy, were thèse : 

"General Notice. " • * Obédience to ttie rules is essential to the safety 
of passengers and employés, and to the protection of property. * * * " 

"(27) A eignal imperfectly dlsplayed, or the absence of a signal at a place 
where a signal is usually shown, must be regarded as a stop signal, and the 
fact reported to the trainmaster." 

"(106), In ail cases of doubt or uncertainty the safe course must be taken 
and no risks run." 

"(267) Conductors and enginemen are cautioned agalnst reckless running. 
They must run steadily and uniformly, adhering as closely to time as due 
regard for safety permits." 

"(358) ïhey [the enginemen] must keep a careful lookout on the track for 
signais and obstructions ; look back frequently and know that their train 
bas not parted, obey ail signais, even if considered unneeessary ; stop and 
inquire respeeting signais not understood. * * * 

"(359) When approaching switches the engineer must know that they are in 
proper position. » » « " 

"(412) The company does not require or expect its employés to ineur any 
risk, from which, by the exercise of their judgment and by Personal care, they 
can protect themselves, but enjoins upon them and demands that they shall 
take time and use the means necessary to, in ail cases, do their duty in safety." 

The existence and location of the station, switch, and switch stand, 
the character and meaning of the signais usually displayed at the switch 
stand, and the proper use of the passing track, were well known to ail 
experienced engineers on that part of the road. This was Dewees' 
first trip on the Meteor, but he was an experienced engineer, had driv- 
en engines over that part of the road almost daily for eight or nine 
years, was perfectly familiar with it, and was accustomed to determin- 
ing his locality by familiar objects along the road, and by its grades, 
curves, and other features. As he approached the station from the 
south, he passed différent fixed objects in plain view from his side of 
the engine, among them being the whistling sign one mile from the 
station and 4,100 feet from the switch. He heeded this sign by sound- 
ing the whistle for the station, and 3,000 feet from the switch he 
passed from a downgrade of 6 inches to an upgrade of 9 inches to every 
100 feet, and from a straight Une to a one degree curve to the left. 
The engine was a good one, and had a strong electric headlight which 
shone plainly upon ail objects along the road before they were reached, 
and lighted up the switch stand and its surroundings so as to bring 
them within his range of vision when they were 1,200 feet away. The 
engine and cars were equipped with air brakes which gave him such 
•control over the train that, by an emergency application of the air, 
it could be brought to a full stop in 1,000 feet, and, by a service appli- 
cation, could be brought to a speed of six miles an hour in 1,200 feet, 
although it could pass through the switch and over the passing track 
in entire safety at double or treble that speed. The switch was open, 
and therefore not in proper position for the train to proceed at great 
speed, The lamp in the switch stand did not show green, the signal 
for a closed switch. If lighted, it showed red, the signal for an open 
switch ; and, if not lighted, there was an absence of a signal at a place 
where a signal was usually shown, which, as properly conceded in the 
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instructions requested by the plaintiff, "was a warning." And whether 
or net the lamp was lighted, the red disk, 16 inches in diameter, was so 
turned as to sliow that the switch was open. While, as before said, it 
was dark, windy, and a httle foggy, the évidence, including that for the 
plaintiff respecting the distances at whicli différent Hghts and objects 
were seen at the time, makes it plain that, with the strong electric head- 
Hght on his engine, Dewees could hâve observed the conditions at the 
switch stand at any time after he came within 1,200 feet thereof. But, 
if the weather had prevented such observation, it would still be beyond 
question that he knew the relative location of the vi'histling sign, the 
switch, and the station, knew he had passed the whistling sign and at 
what speed he was running, did not know whether the switch was in 
proper position, and yet proceeded ail the -way to it at a speed of 50 or 
60 miles an hour with the disastrous results before stated. He made no 
application of the air at his command, and his conduct was not induced 
by any false or misleading signais, for there was none. There was no 
évidence that any of the rules before set forth, or the use of the signal 
lamp at the switch, had been abandoned or fallen into disuse. 

It is undoubtedly true that cases are not lightly to be withdrawn 
from the jury, and that ordinarily négligence is so far a question of 
fact that it should be submitted to and determined by them, but it 
is equally true that when the évidence and the inferences to be rea- 
sonably drawn from it are undisputed, or are of such conclusive char- 
acter that the exercise of a sound judicial discrétion would permit 
the court to give effect to but one verdict, the case may and should 
be withdrawn from the jury and a verdict directed for the plaintiff 
or the défendant, as the one or the other may be proper. Southern 
Pacific Company v. Pool, 160 U. S. 438, 16 Sup. Ct. 338, 40 L. Ed. 
485 ; Patton v. Texas & Pacific Railway Co., 179 U. S. 658, 21 Sup. 
Ct. 275, 45 L. Ed. 361 ; Chicago Great Western Ry. Co. v. Roddy, 
65 C. C. A. 470, 131 Fed. 712. In our opinion this was such a case. 
The évidence reasonably permitted of either of two conclusions, but 
none other: One, that Dewees took proper observations, learned 
that the switch was open, and took chances on being able to go safely 
through the same and over the passing track at great speed ; the 
other, that, knowing he was approaching the switch, and not knowing 
whether it was closed or open, he took chances on its being in proper 
position. In either event he was culpably négligent. It is conceded 
that négligence is necessarily deducible from the first conclusion, but 
that it is thus deducible from the second is questioned, and this upon 
the theory that his conduct must be judged by the standard of ordi- 
nary care, and that it cannot be said as matter of law that, in attempt- 
ing to pass the switch without knowing whether it was closed or 
open, he failed to conform to this standard. The theory is not sound. 
Plis duties in the circumstances were not left to the undefined and vary- 
in g requirements of ordinary care, but were particularly specified in the 
rules of the railroad company of which he had knowledge and to 
which he assented by entering and continuing in its service. An in- 
struction giving effect to the theory so advanced was disapproved by. 
this court in Northern Pacific Ry. Co. v. Cummiskey, 70 C. C. A. S2, 
97, 137 Fed. 508, 513, where it was said by Judge Hook: 
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■'To the jury, therefore [that is, by the instnietionl, was oommittprt the 
détermination of the question whetber ordinary care reqxiired the doing of 
vnat wliieh tiie company contends It required by a speciflc rule aijplieable to 
tbe case. If tbe rule applied, and it imposed upon Cumniisliey the duty to 
fend a flagman or to go baek himself and flag the approacbing passenger 
train, it was error to mal;:e the existence of that duty dépendent upon the 
conception of either court or jurj' of tlie requireinents ot ordinary care. There 
was no contention that the rule was unreasonable or that Cunimiskey was not 
fully cognizant of it." 

And to the same efifect is Erie R. Co. v. Kane, 55 C. C. A. 129, 
143, 118 Fed. 223, 237, where it was said by the Circuit Court of Ap- 
peals for the Sixth Circuit: 

"Certainly, in so far as It and that part of the charge which related to 
the other portion of the rule left It to the jury to détermine whetber decedent's 
action was prudent and careful, even though it may bave been in violation 
of tbe rule, it was erroneous. They contained the vice of the Instruction dis- 
approved by tbis c-ourt in tbe case of Kailway Co. v. Craig, 7.3 Fed. G42, 19 
G. C. A. 631; Id., 80 Fed. 488. 2.5 C. C. A. oS-"). on the last bearing beroin. 
They left It to the jury to détermine whetber the violation of said portions 
of the rule was négligence, when the jury sliould bave been told that such 
action was négligence, as a matter of law, and that, therefore, if said portion 
of said rule had been violated, and the violation thereof contrlbuted to the 
injury, they should find for tbe défendant." 

The ruies of the railroad company not only required tlie engineer 
to keep a careful outlook for signais and laid upon him the duty of 
stopping the train where a signal was not understood, or was imper- 
fectly displayed or absent from its usual place, but also expressly en- 
joined that, when approaching a switch, he must know that it was. 
in proper position. To read thèse rules is to understand that they re- 
quired him to ascertain by whatever means and by whatever use of 
time were necessary whether the switch was closed or open before at- 
tempting to pass it. They were unambiguous, reasonable, and de- 
signed for his protection, as also that of his fellow servants, the 
traveling public, and the railroad company. Their observance was 
therefore a matter of common concern. They were capable of ob- 
servance in the circumstances, and, if observed, would bave prevent- 
ed the accident. He did not observe thcm, and this was, as matter 
of law, négligence. Kansas, etc.. Co. v. Dve, 16 C. C. A. 604, 70 
Fed. 24 ; Érie R. Co. v. Kane, 55 C. C. A. 129, 118 Fed. 223 ; Francis 
v. Kansas City, etc., Co., 110 Mo. 387, 395, 19 S. W. 935; Louisville, 
etc., Co. V. Mothershed, 110 Ala. 143, 20 South. 67; Illinois Central 
R. R. Co. V. Guess, 74 Miss. 170, 21 South. 50 ; Norfolk & Western 
R. R. Co. V. WiUiams, 89 Va. 165, 15 S. F. 523 ; Green v. Brainerd, 
etc., Co., 85 Minn. 318, 88 N. A¥. 974; Chicago, etc.. Co. v. Flvnn, 
154 111. 448, 453, 40 N. E. 332; Lake Frie & Western R. Co. v. Craig, 
25 C. C. A. 585, 80 Fed. 488. As was well said in the last case: 

"The doctrine that the master operating a complicated aud dangerous bus- 
iness niay aud must niake reasonable rulcs for the guidance and safety of 
the employés, that the employé must yield obédience, and takes upon himself 
tlie conséquences of disobedience, is a doctrine tluit is emiuently wise, and 
founded upon the highest considérations of justice and buniauity. The mas- 
ter's right to protect hiuisolt from lieavy pecuiiiary liability in the opération 
of a large business is most impoi'taut. His dut.y, by suitable régulations, 
such as are suggested by expérience, to protect as far as may be the servant 
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from risk of iujury to himself as well as injiiry from a fellow servant, for 
which the master is not pecuniarily liable, and for which there is practially 
no remedy, is a duty justly imposed by law. And the still higher considéra- 
tions of the préservation of human life, and the prévention of serions physical 
maimlng and disability with the attendant sufferlng and impairment of use- 
fulness, fumish the fullest support and sanction to the doctrine. And the 
law linows no such incongruity as holding the master to the duty of malî;ing 
with the right of mailing, without at the same time requiring from the serv- 
ant full conformity to the régulations." 

But it îs urged that the Meteor was running under a spécial order 
which superseded, or at least rendered inapplicable, the rules before 
set forth, and especially the one requiring the engineer, when ap- 
proaching a switch, to know that it was in proper position. The 
train, being late, was unable to conform to the regular schedule, and 
so the train dispatcher issued the foUowing order, which was duly 
communicated to Dewèes, and also to the employés of other trains 
on that part of the road : 

"No 110 [the Meteor], engine 189, will run late as follows: Leave Columbus 
S:45 a. m.; Scammon 3:56 a. m.; Cherokee 4:07 a. m.; Girard 4:26 a. m.; 
Farlington 4:36 a. m.; Anna 4:46 a. m.; Godfrey 4:54 a. m.; Edwards 4:56 
a. m.; arrive at Fort Scott 5:04 a. m." 

The argument is that this was a spécial order requiring the stations 
named to be made at the times designated, and was an assurance that 
the track would be kept clear so that this could be donc, and there- 
fore that the engineer was relieved of the duties ordinarily imposed 
by the rules. This is plainly an erroneous view of the order. The 
train dispatcher, who issued it, in testifying as a witness for the plain- 
tiff, said, "this order simply set the train back" ; and we think it was 
nothing more than a spécial schedule, which for that occasion super- 
seded the regular one in respect of time. It did not purport to give 
that portion of the road over to the running of this train alone, or to 
take from the employés and passengers thereon the protection which 
would be afforded by the rules if it were running according to the 
regular schedule. Nor did the order indicate that the time of the 
spécial schedule should be adhered to more closely than if it were 
the regular one. A rule, as before shown, made it a duty to adhère 
to time as closely "as due regard for safety permits," and as it made 
no distinction between regular and spécial schedules, and, as no rea- 
son for such a distinction in this instance is perceived, we think it 
applied equally to both, and that the qualifying clause placed regard 
for safety, as defined by the rules, above regard for schedule time. 
In ruling upon a like question, it was said in Illinois Central R. R. Co. 
V. Neer, 26 111. App. 356, 359: 

"It Is said he [the engineer] was under instruction to make the run within 
a certain time, and that he was attemptlng to comply with this order. Ail 
trains are under instructions to malte certain time, but that does not modify 
or dispense with the standing rule as to the care to be observed in approach- 
ing a station." 

And upon a subséquent hearing of the same case it was said (31 
111. App. 126, 136); 
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"We apprehend that spécial orders to make runs in a specifled tiine arc 
never absolute. Of uecessity tliey inust. be <;onditional, nud thoir exticution 
must be undertaken with tbat understauding." 

In the case of Northern Pacific R. R. Co. v. Poirier, 167 U. S. 48, 
54, 1? Sup. Ct. 741, 42 L. Ed. 73, the question arase whether a con- 
ductor, who was running in the nighttime upon spécial télégraphie or- 
ders without any schedule or time-card, and who was without notice 
that a preceding train would stop at a spur track which was not a 
regular station, was relieved from observing the usual rules of the 
railroad company, and it was held that he was not, the court saying : 

"One of the plaintiff's witnesses, Allen, the rear brakeman on the first 
train, testifled that the second train was 'running by télégraphie orders and 
had no schedule orders or time card.' ïhis was doubtless true, as it is true 
of every 'wild' or extra train; but such a fact by no uieans warrants the in- 
ference drawn by the trial court and given in the charge to the jury that 'the 
train was running under spécial orders as to the time it was to make, where 
it was to go and when it should reacli the différent stations.' It cannot be 
justly inferred from the mère fact that the second train was a 'wild train' 
that its conductou was relieved from obeyiug the laws of the company." 

And again: 

"Assuredly more évidence must be given than the mère fact that the second 
train was a 'wild' train, not running on schedule time, to justify au inference, 
by either court or jury, that the conductor was relieved by such fact from 
regarding the rules of the company regulating the running of its train. Nor 
does the statement of the conductor of the second train, that he had not been 
notifled that the first train was to stop at Oyde Spur, show that he had any 
right to dispense with the rules." 

At Anna, the next station south of Godfrey, the Meteor met tvvo 
south-bound freight trains which went upon a side track to permit the 
Meteor to pass, and, when it was doing so, the conductor of the sec- 
ond freight train gave a signal which it is claimed justified Dewees in 
belle ving the main track was clear from that point to his destination, 
Ft. Scott. Apart from the fact that this conductor could not know what 
occurred along the road after he passed over it, and could give no 
assurance; that it would be clear when Dewees came to pass over it, 
the évidence in respect of this signal shows that it had no such sig- 
nificance as claimed. The entire évidence is as follows : 

"Q. When he [Dewees] came up to your train, did you give any signal? A. 
Tes, sir. 

"Q. What signal did you give hini? A. Commonly known as the 'high-ball.' 
We were in the clear and I gave him the signal up and down to let him know 
we were In the clear. 

"Q. What Is the meaning of that signal. A. W^hat I meant was that the 
main Une was clear at Anna and that I was in the clear. ïhat is what I 
meant by it. 

"Q. Then he passed ahead? A. Ile passed by." 

Thus the full significance of the signal was that this freight train 
had pulled into the siding at Anna a sufficient distance to be clear of 
the main track and to permit the Meteor to pass in safety. 

It is said. that the duty of keeping a careful lookout for signais did 
not devolve upon the engineer alone, but upon the fireman as well; 
that, by reason of the curve in the track, the fireman could observe 
the conditions about the switch stand before they could be observée 
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by the engineer; that he was entitled to rely upon the fireman tak- 
l'ng proper observations, and, for aught that appears, may hâve act- 
ed upon inaccurate information given by the latter, or upon the 
supposition that, unless he advised to the contrary, the switch was 
in proper position. Both the engineer and fireman lost their Hves in 
the accident, and there is no direct évidence of what, if any, observa- 
tions were taken by either, or of Vfhat, if anything, transpired between 
them. It cannot be presumed that the fireman rather than the engineer 
was négligent, and there is no évidence to that effect. True, both 
were required to keep a careful lookout for signais, but the engineer 
was in charge and could direct the fireman in bis work, which included 
other important duties, such as shoveling coal into the fire box, which 
prevented continuai observation on bis part. The duty of taking obser- 
vations for the safety of the train was chiefly the engineer's, and the 
fireman was bis assistant. The switch stand was on the engineer's side, 
and could be observed by him almost as soon as by the fireman, and 
thereafter the engineer had the better opportunity for observation. He 
was in control of the movement of the train, and the duty of knovt'ing 
that the switch was in proper position was, by the rules, expressly laid 
Upon him. The switch was not in proper position. The lamp at the 
switch stand did not show green, which alone would indicate that the 
switch was closed. The disk was turned so as to show red, the sign that 
the switch was open. And 3'et the engineer, knowing that he was ap- 
proaching the switch, and either knowing that it was open, or not know- 
ing whether it was closed or open, drove his engine ail the way thereto 
and into it at a speed which was permissible only in the event that 
he knew it was closed. Thèse considérations, as it seems to us, pre- 
clude any other conclusion than that he did not observe the rules and 
was négligent. 

The distinction between the duties and situation o£ the fireman 
and those of the engineer is further indicated in the opinion of this 
court in the firenian's case (St. Louis & San Francisco R. R. Co. v. 
Bishard [C. C. A.] 147 Fed. 496, 498), where it is said: 

"The Company clalms that, as the switch was thrown for the passing tracU, 
1ûe lamp, if burning, must liave showii tlie red sign of danger, and that, if 
it was not burning when tlie Meteor approached, the mère absence of a light 
at tliat customary place was in itself a sufflcient warning mider a rule of the 
Company to that effect. Hère arises the principal contention of contributory 
négligence on the part of the fireman. It is said that it was his duty, espeeial- 
ly in approaching stations, to keep a lookout for signais, and that, as his train 
was moving on the curve, his position on the west side of the engine would 
hâve enabled him to look along the chord of the arc and to detect either the 
présence of the red light at the switch stand or the absence of any light, as 
the case may hâve been, and that in either event it was his duty to immediate- 
ly notify the engineer of the resuit of his observations. Counsel for the Com- 
pany requested the trial court to charge the jury that it was the paramount 
duty of the fireman to keep thls lookout and to wam the engineer in time 
to avoid the danger, and that, if he could hâve seen the signal in time to 
warn the engineer and did not keep the lookout, then the verdict should be 
for the défendant. The request was denied. The trial court in lieu thereof 
chargea the jury that it was the duty of the fireman to keep the lookout when 
not otkerwise necessarily engaged. We are of the opinion that the trial court 
was right. There were other important and imperative duties which the fire- 
man was required by the rules of the company aud the nature of his position 
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to perform. Tliose rules expressly plaeed him under the supervision and 
direction of the engineer, and required him to obey the orders of the latter 
respecting the performance of his duties. In keeping a lookout on the tracli 
for signais, he was nierely an assistant acting under the direction of tlie 
engineer, and it cannot be said that upon the occasion in question it was his 
paramount duty to be on the lookout at any particular moment. The rules 
did not so provide, and \ve cannot infer that the engineer so ordered. Other 
duties of moment may hâve demanded his attention elsewhere. Having due 
regard for that presumption which obtains in the absence of évidence, a court 
vs'ould not be justifled in declaring from the record before us that the deceased 
was not, during the approach of the Meteor, engaged in the performance of 
some duty of his position or of some order of the engineer that prevented 
him from observing either the présence or absence of a red light at the switch 
stand. Moreover, the évidence showed that, even if the lamp had been burn- 
ing and the fireman had been on the lookout at the précise instant, he eould 
bave seen the light just about four seconds before it came into the view of the 
engineer. Nor can we assume, in the absence of évidence, that if the fire- 
man was on the lookout, and observed that there was no light at the switch 
stand, he did not seasonably notify the engineer who was in charge of the 
engine. It is not necessary for us to détermine in this case whether the en- 
gineer was or was not remiss in the performance of his duties. Even if 
he was, it does not follow that his négligence is imputable to the fire- 
man, or that the right of the latter or his Personal représentatives to re- 
cover for the injury so caused is in any wise impaired thereby. The négli- 
gence of the engineer, if there was such, cannot be visited upon the fireman 
unless he concurred therein, and there must be proof, not mero surmise of 
such concurrence." 

After a careful examination of the record, and thoughtful considéra- 
tion of the arguments of counsel, we are of opinion, for the reasons 
given, that the case is within this gênerai and wholesome rule. One 
cannot — nor can one standing in his stead — recover damages for an 
injury to the commission of which he has directly contributed. And 
it matters not whether that contribution consists in his participation 
in the direct cause of the injury, or in his omission of duties which, 
if performed, would hâve prevented it. If his fault, whether of omis- 
sion or commission, has been a proximate cause of the injury, he— 
as also one standing in his stead — is without remedy against another 
also in the wrong, such as the railroad company hère. 

The judgment is reversed, with a direction to grant a new trial. 

ADAMS, Circuit Judge (dissenting). I fully agrée with the ma- 
jority that the known violation of a rule of a railroad company adopted 
and promulgated to secure the safe opération of its trains amounts to 
such négligence as precludes recovery by any employé whose disregard 
of the rule occasions injury or damage to himself, and that such em- 
ployé cannot excuse himself for such known violation of the rule by 
appeal to the doctrine of ordinary or reasonable care. An employé 
must, at his own péril implicitly obey ail rules, whatever he or any 
other persons may think ordinary care on his part dictâtes. But a full 
récognition of his obligation in this respect does not, in my opinion, 
end inquiry in this case. 

Whenever the occasion for performing an act required by a rule 

dépends upon facts not subject to the control of the employé, and 

when he is required to inform himself of the existence of such facts 

before he is called upon to perform the act required, the doctrine of 

153 F.— 5 
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ordinary or reasonable care must apply. He cannot be required to 
act until he knows or in the exercise of reasonable care ought to know 
of the requirement. 

For the purpose of determining the question whether this case 
should hâve been taken from the jury because of contributory négli- 
gence of the deceased, we must treat the évidence most favorably to 
plaintiff and must therefore assume under the proof that neither red 
nor green colored light was displayed on the switch stand; but, on 
the contrary, that no light of any kind appeared there. 

The engineer clearly was not required to slow down the train until 
he ascertained, or, in the exercise of reasonable care, could hâve as- 
certained, that no light Avas displayed on the switch stand. On the 
question whether the proof so conclusively established the engineer's 
want of care in failing to ascertain that fact as to prevent recovery 
because of bis contributory négligence, I differ radically from the view 
entertained by the majority. I do not think it so clearly appears that 
the engineer in the exercise of due care could hâve discovered the 
want of a light on the switch stand in time to slow down the train be- 
fore it reached the switch and was derailed that ail reasOnable men in 
the exercise of an honest and impartial judgment would say so. That 
is the test as frequently declared by us. On the contrary, I think the 
facts and circumstances surrounding the engineer and the running of 
his train at the time in question were such as left that issue fairly 
debatable and rendered it particularly appropriate for the considération 
of a jury. The engineer, by reason of running on a curve at the 
time, was not brought into a Une of vision of the switch stand until 
he came within twelve hundred feet of it. He was running on a 
spécial order requiring him to make the unusual speed of 50 to 60 
miles per hour. The night was dark, windy, and foggy. The engine 
had run a long distance. The windows through which he had to look 
were presumably affected by smoke and fog. The engineer, as he 
approached the switch stand, had duties to discharge in running his 
train which required diversified attention. The discovery of the néga- 
tive fact that no light was displayed was not easy, and in itself would 
reasonably hâve taken some time. 

Thèse and other facts like them, together with the reasonable in- 
ferences deducible from them, were, in my opinion, sufhcient to re- 
quire the submission of the issue of contributory négligence to the 
jury. They were not so essentially différent from those involved in 
the Bishard Case referred to in the foregoing opinion as to require 
the radically différent treatment which the majority gives them. In 
my opinion there was less évidence of contributory négligence in this 
case than in that. As no other réversible error is claimed to be dis- 
closed by the record, T think the judgment should be affirmed. 
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BURDITT & WILLIAMS CO. v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. April 9, 1907.) 
No. 678. 

1. CusTOMs DxiTiES— Construction of Statute— Double Duties. 

Tbe scliedules of tlie tarife acts of 1800 and 1897 are based on the prin- 
ciple of protection to American industry, and in the construction of their 
provisions no inference can be drawn against a partieular construction, 
because it will resuit in imposing double or treble duties on an article by 
adding duties for each stage it is advanced in manufacture. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 15, Customs Duties, 
§ 10.] 

2. SaME — CONSTBUCTION BY TREASUBY DEPABTMENT. 

The rule applied tbat a uniform construction given to a provision of a 
tariff scbedule by the Treasury Department through a nuniber of years. 
during which Importations are made in relianee thereon, will not be over- 
ruled by the courts, except for cogent reasons. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Customs Duties, § 
10.] 

3. SAME— Cl/ASSIFICATION — ARTICLES MaDE FKOII COATED StEEL WiRE. 

Tarife Act July 24, 1897, c. 11, § 1, Schoûule C, par. i:!7, 30 Stat. IGl [U. 
S. Comp. St. 1901, p. 1639], Imposes a duty on steel wire smaller than No. 
16 wire gauge of 2 cents per pound, with an additional duty of 1% cents 
per pound on articles manufactured from such wire, "and on iron or steel 
wire coated with zinc, tin, or any other nietal two-tenths of 1 cent per 
pound in addition to the duty imposed on the wire from which it is made." 
In 1900 the Treasury Department ruled that articles manufactured from 
steel wire coated were subjeet to ail three of such duties, but shortly there- 
after, and in the same year, formally reversed such ruling, and bas since 
uniformly ruled that the additional duty of two-tenths of 1 cent was not 
to be imposed on articles manufactured from coated steel wire. Ileld, 
that in view of the uncertainty of the language of the statute such luii- 
form ruling by the executive departuient, continned for five years, would 
be treated as a practical construction of the act, and would not be re- 
versed by the courts. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For oïDinion below, see 147 Fed. 892. 

Charles S. HamHn, for appellants. 

WilUam H. Garland, Asst. U. S. Atty. (Asa P. French, U. S. Atty., 
on the brief), for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH. 
District Judge. 

PUTNAM, Circuit Judge. This case arises on the construction 
of paragraph 137 of the customs act of 1897 (Act Julv 24, 1897, c. 11, 
§ 1, Schedule C, par. 137, 30 Stat. 161 [U. S. Comp. St. 1901, p. 
1639]), as follows: 

"137. Round iron or steel wire, not smaller than number thirteen wire 
gauge, one and one-f ourth cents per pound ; smaller than nuniljer thlrteeu and 
not smaller than number slxteen wire gauge, one and oue-half cents per pound ; 
smaller than number sixteen wire gauge, two cents per pound: Provided, that 
ail the foregoing valued at more thau four cents per pound shall pay forty 
per centum ad valorem. Iron or steel or other wire not specially provided for 
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in this act, including such as is commonly known as hat wire, or bonnet wire, 
crinoline wire, corset wire, needie wire, piano wire, dock wire, and watcti wire, 
wlnether flat or otlierwise, and corset clasps, corset steels and dress steels, and 
sheet Steel in strips, twenty-five one-tLousandths of an ineh thick or thinner, 
any of the foregoing, wlietlier uncovered or covered with cotton, silk, métal, 
or otlier material, valued at more than four cents per pound, forty-flve per 
centum ad valorem : Provided, that articles manufactured from iron, steel, 
brass, or copper wire, shall pay the rate of duty imposed upon the wire used 
in the manufacture of such articles, and in addition thereto one and one-fourth 
cents per pound, except that wire rope and wire strand shall pay the maximum 
rate of duty whieh would be imposed upon any wire used in the manufacture 
thereof, and in addition thereto one cent per pound; and on iron or steel wire 
coated with zinc, tin, or any other métal, two-tenths of one cent per pound in 
addition to the rate imposed on the wire from which it is made." 

The importations consisted of rat traps, made of steel wire coated 
with copper. Some question arose at our bar whether the traps 
were made of coated wire, or whether the coating was done after the 
traps were put in shape, but the record shows that the former was 
the case. As said by the importer, practically the only question 
in the case is whether, on account of the wire being coated, the traps 
are subject to the additional duty of two-tenths of one cent per pound, 
stated in the concluding words of the paragraph in question. The 
ruiing was against the importer, and thereupon it appealed to us. 

In developing its position hère, the importer says that the words 
"except that" in the proviso to which the imposition of two-tenths 
of one cent per pound is attached govern everything which follows 
them, leading to the resuit that "wire coated" is itself a manufacture 
of wire, so that the rat traps in question and coated wire are each of 
them manufactures especially and alternately provided for. The im- 
porter also claims that, on the ruiing of the Circuit Court, a double 
duty is imposed, which, of course, is the fact. On the other hand, the 
United States makes no definite proposition beyond maintaining in 
gênerai terms the resuit reached by the Circuit Court, except only that 
they rely upon Sait v. United States (C. C.) 137 Fed. 890, affirmed by 
the Circuit Court of Appeals in 134 Fed. 1021, 58 C. C. A. 443 ; and 
except, also, that they make some référence to "component material of 
chief value," which is inapplicable under the act of 1897. Sait v. Unit- 
ed States is, also, to some extent relied on by the importer ; but it af- 
fords no assistance to us because it arose from importations of manu- 
factures of copper wire. Although copper wire and iron and steel wire 
are ail covered by paragraph 137, yet the methods by which each is 
treated are so essentially différent that we need make no further ob- 
servation in référence to the décision thus cited pro and con. 

The reliance which the importer places on the words "except that," 
to which we hâve referred, is net supported by any plausible reason 
therefor drawn from the context. It would hâve support if coated 
wire could be regarded a manufacture of wire, so as to be, as further 
suggested by the importer, an alternative for other manufactures of 
wire; but we will see that that proposition cannot be sustained. In 
no other aspect could thèse words relieve the particular portion of para- 
graph 137 in issue from the difficulties which présent themselves. The 
words "and on" would still remain undisposed of, indicating that that 
portion is dislocated. 
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Although the objection by the importer on the point of double duty 
was given some weight by the Treasury in décision (22,474), here- 
after cited, it is clearly of no assistance. There is a double duty on any 
construction of the statute, and the question is not one of double, but 
of treble, duty. However this may be, under the protective Systems 
involved in the statutes of 1890 and 189?, duties spécifie and ad valorem 
were piled on each other so often that no particular inference can be 
drawn from any suggestion as to double duties or treble duties as ap- 
plied to the case at bar. So, also, the claim by the importer that iron 
and steel wire coated is a manufacture of wire, and therefore is to be 
classed with other manufactures of wire, it is plain cannot be main- 
tained. In support of this position, the importer cites several décisions 
of the Treasury, ail of which were prior to the statutes of 1890 and 
1897, and were either so remote or coupled with such spécial circum- 
stances that they are of no assistance whatever. Under the practical 
rules of construction of customs statutes, to which commercial désigna- 
tions hâve so much relation, the mind which is fairly experienced per- 
ceives at once that giving an ordinary coating to wire does not con- 
stitute a new manufacture within the ordinary commercial sensé of 
the expression, or within the meaning of such statutes. This topic 
was extensively developed by us in United States v. Proctor, 145 
Fed. 126, 131, 76 C. C. A. 96, where we pointed out that the extract of 
nutgalls, although in such advanced state that it contained ail the 
éléments of tannin or tannic acid, had not changed its nomenclature so 
as to be said to be advanced into a distinctly new thing, as water is ad- 
vanced into steam, or clay into alumina and its métal aluminum. Hart- 
ranft v. Wiegmann, 121 U. S. 609, 615, 616, 7 Sup. Ct. 1240, 30 L. Ed. 
1012; Tidewater Company v. United States, 171 U. S. 210, 216, 18 
Sup. Ct. 837, 43 L. Ed. 139; Allen v. Smith, 173 U. S. 389, 399, 19 Sup. 
Ct. 446, 43 L. Ed. 741 ; and United States v. Dudley, 174 U. S. 670, 
678, 19 Sup. Ct. 801, 43 L. Ed. 1129. There remains, nevertheless, to 
be considered the proposition made by the importer that, on a fair and 
natural reading of the proviso applicable hère, the spécifie duty of two- 
tenths of one cent is not to be levied, except on wire which has been 
coated and which is imported as such. We will return to this later. 

The Board of General Appraisers did not discuss the particular 
topic before us, and the reason therefor is apparent. The appraiser 
at the port of Boston, where the merchandise was entered, assessed 
a duty of 40 per cent, ad valorem, plus 1^4 cents per pound. Nothing 
was said by him about the two-tenths of one cent. The protests of 
the importer were against the 40 per cent. ; and those parts of the pro- 
tests which name the proper duty to be assessed contained several pos- 
sibly lawful rates, among the rest that of 2 cents, plus 1^4 cents, plus 
two-tenths of one cent, the very duty which was held by the Circuit 
Court to be lawful. This latter suggested rate is what is spoken of 
by the Board of Appraisers as "(c)". The Board rejected the 40 per 
cent, ad valorem duty; and, without discussion as to it, it accepted (c) 
exactly as it stood in the protests, so that the importer is now protest- 
ing a rate of duty suggested by itself. This is, nevertheless, without 
objection on the part of the United States, so that it remains for us to 
détermine what assessment is in fact in accordance with the statute. 
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By a décision of the Treasury of April 30, 1900 (23,168), it was 
held that heddles, tinned^ carried the spécifie duties now under dis- 
cussion of 1J4 cents per pound and two-tenths of one cent for the tin- 
ning. Subsequently, by its décision of September 7, 1900 (32,474), 
the Treasury formally reversed its décision of April 20th, and held that 
the additional duty of two-tenths of one cent per pound was not to be 
imposed upon heddles manufactured of wire tinned. The heddles 
stand exactly for the rat traps hère under considération ; and the dé- 
cision of the Treasury of September 7, 1900, is directly in point. We 
are informed that, until the protests in this case, which bear date re- 
spectively on September 30,il905, and October 13, 1905, the importa- 
tions of this importer were constantly assessed without the addition of 
the two-tenths of one cent per pound, and duties were paid according- 
ly. The record shows no trace of any assessment of this additional du- 
ty anywhefe, or any claim by the Treasury for any such assessment, 
during the five years which thus intervened. So absolutely uniform was 
the practice that, in the case before us, the appraiser, as a matter of 
course, added only 1^4 cents to the 40 per cent, ad valorem, although, 
clearly, the additional duty of two-tenths of one cent must be added 
to the ad valorem duty on iron or steel wire if added to the spécifie du- 
ty. Therefore, we hâve hère a formai ruling of the Treasury, supported 
by five years continuous, uniform, and universal practice, and this with 
référence to the construction and practical opération of a statute which 
certainly must be held in doubt, in view at leàst of the fact that the 
experts of the Treasury gave it two absolutely opposite constructions 
wdthin a period of less than six months. 

Aside from this décision of the Treastiry of September 7, 1900, and 
the practice following it, the paragraph in question has no satisfactory 
history, and no prototype, except as we may hereafter explain. It 
shows a dislocated form of expression, in that it uses the words "and 
on," which hâve no proper relation to any phraseology which pré- 
cèdes them. This suggests that it came in by an amendment, the 
circumstances touching which hâve in no manner been explained to 
us. Therefore it is practically impossible to apply the more ordinary 
rules of construction, except, on the one hand, that, where a ques- 
tion of interprétation of a customs statute is doubtful, the doubt will 
be resolved in favor of the importer — a gênerai rule constantly re- 
peated — and, on the other hand, that, applying a particular excep- 
tional rule as to the statutes of 1890 and 1897, we must regard the 
policy running through them to be one of protection to our manu- 
factures. Arnold v. United States, 147 U. S. 494, 497, 13 Sup. Ct. 
406, 37 L,. Ed. 353. The most which can be said as to gênerai rules 
of construction is that the phraseology hère interposed by Congress 
cannot be rejected, and must be interpreted in some way. 

The importer finds support for his view of this paragraph in that 
the words on which the United States rely close the paragraph, and, 
by their mechanical arrangement, come in after the entire question 
as to the duty on thèse importations has apparently been disposed 
of. Therefore the importer's gênerai position which we hâve stated — ■ 
that the closing wcrds hâve nothing to do with thèse importations — 
is not without some plausibility. On the other hand, the pecuHar 
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words "and on" show that they were accidentally located. This leaves 
a plain right to test the intention of Congress by experimentally locat- 
ing them elsewhere. Relocating them, therefore, in some part of the 
paragraph before the proviso assessing the duty of 1% cents per pound 
on manufactures from wire, the whole has an orderly reading; and 
it would then naturally be conceded that the position of the United 
States at bar was correct. 

The particular expression in question was undoubtedly brought 
from paragraph 1-18 of the customs act of 1890. (Act Oct. 1, 1890, 
c. 1344, § 1, Schedule C, 26 Stat. 577). This paragraph commences 
with imposing a duty upon wire made of iron or steel, thus gen- 
erally like the opening portion of paragraph 137 in issue hère. Then 
later, in paragraph 148, corne thèse words: "Tliere shall be paid 
on iron or steel wire coated with zinc or tin, or any other métal, 
* * * one-half of one cent per pound in addition to the rate im- 
posed on the wire of which it is made." This is exactly the phrase- 
ology, mutatis mutandis, found in issue hère, the words "there shall 
be paid" being omitted. This mutilation, and the conséquent dislo- 
cation to which we hâve referred, establishing our proposition of com- 
ing in by an amendment, justify the expérimental relocation which 
we hâve suggested. The act of 1890 contains no spécifie duty on 
articles manufactured from wire in the form found in paragraph 137 
of the présent statute ; but it guards against the manufactured article 
paying less than the duty imposed upon the wire from which it is 
manufactured, or which forms a component part of chief value. Un- 
der that act the duty on traps like those imported in this case was 
assessed under the more gênerai provisions of the lavv' ; and we are 
told that it was assessed accordingly at 4-5 per cent, ad valorem, which 
was probably sufficient to promote the purpose of Congress, which 
had in vievv in this législation the protection of our industries. 

However, we hâve the rule for the interprétation of thèse statutes 
of 1890 and 1897, already stated, that they are to be regarded as in- 
tended for the protection of domestic industries ; and, in that light, 
and, in accordance with the customary methods, we should expect an 
additional duty for each marked stage in advance which involves any 
considérable amount of labor. One of thèse stages would be the 
making of the plain wire ; the second, the coating ; the third, the 
manufacture of the spécifie article from the coated wire ; and we 
would be entitled to assume that the phraseology should be relocated 
so as to carry out the gênerai purpose of this class of législation. Aft- 
er ail, the natural interprétation of the statute is that wire is wire 
whether coated or not, and that, when Congress déclares that articles 
manufactured from iron or steel wire shall pay the rate of duty "im- 
posed upon the wire used in the manufacture of such articles," besides 
some spécial additional duty, it intends to take wire in the form in 
which it is manufactured, whether coated or tmcoated, so that the basis 
is what wire vmcoated pays if wire not coated is used, or what wire 
coated pays if wire coated is used. Independently of the considéra- 
tions which we will now state, this is the interprétation which, we 
think, belongs to this paragraph ; but we cannot overlook the ruling 
of the Treasury of September 7, 1900, to which we hâve already re- 
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ferred, and the unbroken, continuous practice from that time until 
the présent importations were made in the autumn of 1905, which 
practice was in accordance with the présent contention of the importer. 

We gave attention to the rule of construction growing out of set- 
tled practices of executive departments, a class which seems to hâve 
peculiarly just appHcation to customs statutes, in United States v. 
Proctor, 145 Fed. 136, 132, 76 C. C. A. 96, by an opinion passed down 
on January 25, 1906. There the circumstances were such that there 
was no question about its appHcation. and we referred to it in that 
case only in a gênerai way, and only to some leading authorities. 
The case at bar, however, is doser, so that we need give the law in 
this particular a somewhat fuller exposition. By its décision of April 
20, 1900, which was within three years from the time the act of 1897 
went into effect, the Treasury ruled, as we hâve shown, in accord- 
ance with the présent position of the United States. On further 
considération, however, in September, 1900, the Department positively 
ruled in favor of the position taken before us by the importer; and 
the practice ever since bas been in accordance with that revised ruling. 
Notwithstanding the Department first ruled as it did in April, it can- 
not be fairly said that the departmental practice bas not been uniform; 
because the prompt revision of the ruling which the Department 
speedily found to be erroneous can hardly be regarded as creating the 
lack of such uniformity as the Suprême Court said in United States 
v. Healey, 160 U. S. 136, 145, 16 Sup. 347, 40 L. Ed. 369, is neces- 
sary in order to justify the application of the particular rule we are 
considering. It can hardly be said that, because at an early day the 
Treasury made a ruling which it immediately after corrected as errone- 
ous, following ever since a practice in accordance with the correction, 
this amounts to a lack of uniformity in the proper sensé of the ex- 
pression. 

Of course, the length of time over which the practice of the De- 
partment extended in this case is shorter than that which bas usually 
accompanied the application of this spécial rule in the various cases re- 
ported; y et, in United States v. Alabama Railroad Companv, 142 U. 
S. 615, 621, 12 Sup. Ct. 306, 35 L. Ed. 1134, the continuance of the 
practice was only a short time longer than in the case at bar. Never- 
theless it was regarded as sufficient to justify the adoption by the 
court of the practical construction given there by the Postmaster 
General. The rule seems to be always applied where the statute is 
really doubtful, and where, also, the departmental construction was 
practically contemporaneous with its enactment, and continued a con- 
sidérable length of time, with uniformity. The various éléments 
named in this statement give way, more or less, according to ail the 
circumstances of the case ; so that, on the whole, the court may dérive 
assistance from the construction given by the executive officers, though 
ail thèse éléments are not présent to their full extent. It is often said 
in gênerai ternis as follows: 

"The construction given to the statute by those chargea with the duty of ei- 
ecuting It is always entitled to the most respectful considération, and ousht 
not to be overruled without cogent reasons." United States v. Moore, 9â U. 
& 700, 763, 24 L. Ed. 588. 
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Such expressions as this show that the rule is not a stiff one, and 
that, as we hâve said, it has regard to ail the circumstances. As to 
what is a sufficient doubt, Mr. Justice Miller, speaking in behalf of 
the court in Peabody v. Stark, 16 Wall. 340, 243, 21 L. Ed. 311, says: 

"In the absence o( a clear conviction on the part of the members of the 
court on either side of the proposition in which ail can freely nnlte, we in- 
cline to adopt the uuiform ruling of the office of the Internai Revenue Oom- 
missloner." 

Returning as:ain to United States v. Alabama Railroad Company, su- 
pra, at page 621 of 143 U. S., at page 308 of 12 Sup. Ct., 35 L. Ed. 1134, 
the opinion observes that the court will "look with disfavor upon any 
sudden change whereby parties who hâve contracted with the govern- 
ment upon the faith of such construction may be prejudiced." This has 
particular application to importers who purchase goods abroad, expect- 
ing to market them at home, on the faith of a continuons practice of the 
Treasury in administering the statutes. This was peculiarly illustrated 
in United States v. Proctor, supra, where it was shown that the con- 
templated change on the part of the United States relative to the rate of 
duty there involved would hâve resulted in a practical confiscation of 
importations, which the importer was justified by the preceding prac- 
tice in assuming would yield a reasonable business profit. In the 
same direction the opinion passed down in behalf of the court in Unit- 
ed States V. Finnell, 185 U. S. 236, 244, 22 Sup. Ct. 633, 636, 46 L. 
Ed. 890, said that, if a construction acted upon by accounting officers 
for many years should be overthrown, "we apprehend that much con- 
fusion might arise." This was followed by a répétition of what we 
hâve already cited from United States v. Alabama Railroad Co., that 
"the action during many years of the department charged with the ex- 
écution of the statute should be respected, and not overruled except 
for cogent reasons." 

Of course, we cannot hold that the United States is estopped by 
the conduct of its executive officers in the technical sensé of that ex- 
pression; but we are reminded in United States v. Finnell, just 
cited, at page 144 of 185 U. S., at page 636 of 22 Sup. Ct., 46 E- 
Ed. 890, that Congress can enact législation to change any existing^ 
practice if it deems that course conducive to public interests. We 
are also reminded by what we hâve quoted from United States v. 
Alabama Railroad Company, at page 621 of 142 U. S., at page 308: 
of 12 Sup. Ct., 35 L. Ed. 1134, that the equities are such that, under 
ail the circumstances, we should apply the particular rule of construc- 
tion which we are discussing. Therefore we hold that the duty to be 
imposed is as now maintained by the importer — that is, the duty as as- 
sessed less two-tenths of one cent per pound, leaving a duty of 2 cents 
per pound plus 1^ cents per pound — in accordance with paragraph 137 
of the customs act of 1897. 

The judgment of the Circuit Court is reversed, and the case is 
remanded to that court, with directions for further proceedings in ac- 
cordance with our opinion passed down this day. 
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ACME FOOD CO. et al. v. MEIER. 

(Circuit Court of Appeals, Sixtli Circuit. April 13, 1907.) 

No. 1,G26. 

1. Ba'KKRTTPTCY— ACTS OF BANKEtlPTCY— SOLVEXCY. 

Solvency at tlie time of tlie filing of a pétition in invoUmtary bank- 
ruptcy is important as a défense only wlieu tlie act of banliruptcy cbarged 
is tlie conveyance, transfer, or coneealmeut of property witb iutent to 
hiiider, delay, or defraud ereditôrs, under Bankr. Act July 1, 1898, § 3 (1), 
c. 541, 30 Stat. 540 [U. S. Conip. St. 1901, p. 3422]. If tbe act of bank- 
ruptey charged is the giving or permitting of a préférence under subdi- 
visions 2 or 3, insolvency must bave existed at the time of the préférence 
and solvency or insolvency at the time of tbe flling of the pétition can 
only hâve a reflex importance as évidence. 

2. Same — Solvency — Value of Pkopebtt Conveyed. 

Where conveyances of property by an alleged bankrupt are eharged as 
acts of bankruptcy, under both subdivisions 1 and 2 of section 3, Bankr. 
Act July 1, 189S, c. 541, 30 Stat 546 [U. S. Comp. St. 1901, p. 3422], as 
made with inteut to defraud and also as préférences, the value of the 
property thus conveyed is not to be eomputed in determining the question 
of solvency at the time of tbe filing of tbe pétition as a défense under the 
first subdivision, but, if the conveyances are found not to hâve been 
fraudulent, the value of such ijroperty is to be considered in determining 
the question of solvency or insolvency when tbe conveyances were made 
under subdivision 2. 

3. SaME — FBAirnULENT CONVETANOE — EVIDENCE. 

Bona flde conveyances intended only to secure indebtedness or to se- 
cure the grantees as sureties of the grantor do not constitute acts of 
bankruptcy under Bankruptcy Act July 1, 1898, § 3 (1), c. 541, 30 Stat. 
546 [U. S. Comp. St. 1901, p. 3422], and where such conveyances, made by 
vs'arranty deed, are eharged as fraudulent under said subdivision, and 
also as préférences under subdivision 2, it is compétent for the défendant 
to show by paroi that they were given merely as security both for the 
purpose of showing the absence of a fraudulent intent, and also that the 
value of the property may be eonsidered on the question of Insolvency in 
determining whetber or not the conveyances were preferential ; and it 
is Immaterial that the issues are tried to a jury. 

4. Appeal and Ereob — Assignments of Bbbor— Violatiow op Rules. 

An assignment of error, which, in violation of the rules of the court, 
includes différent parts of a charge to the jury, cannot, after being held 
not well taken as to one part, be sustained as to another. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
Il 3034, 3035.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Thls was a pétition by plaintiffs in error to bave the défendant in error 
adjudicated a bankrupt. The averments of the pétition wére, in substance, 
that the défendant, Charles H. Sïeier, is insolvent, and that wlthin four 
montlis next preceding the date of this pétition he had commltted an act of 
bankruptcy. 

(1) By conveying on December 30, 1904, by warranty deed to one Mary Losli 
an interest in a parcel of land described as in the township bf Cbesterfleld, 
county of Macomb, Mich. 

(2) By conveying by warranty deed of Novemher 29, 1904, another interest 
in land to Jobii Liosh situated In sarae township and county. 

(3) By conveying on November 29, 1904, by warranty deed to William D. 
Parker two village lots in New Baltimore, Macomb, county. Mieh. 

With référence to thèse conveyances it is alleged that each was made "with 
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intent to hinder, delay, and defraud his creditors," and that the said Meier 
by executing same "did transfer, while insolvent, a portion of his property 
to one of his creditors with intent to prêter such creditor over his other 
creditors, and for the purpose of defrauding your petitioners of their just 
claims." 

(4) A further act of banlcruptcy Is charged, in that the défendant on No- 
vember 22, 1904, did exécute a mortgage to the Citizeus' Savings Banli for 
$1,000 on a certain iiiterest in land in the same county of Macomb. This is 
not charged to hâve been for the purpose of defrauding his creditors, but 
that it was made when insolvent and with intent to prêter the bauk over his 
other creditors. 

(5) There is then added an omnibus charge "of différent and other unjust 
transfers and payments to other creditors vv'hich constitute préférences, but 
of the nature and times of whieh said transfers and préférences your peti- 
tioners are not aware." 

He answered by deuying insolvency as charged in the pétition, and also 
denied that any of the conveyances deserihed constituted an act of banlîruptcy 
as charged. He denied tliat the del)ts elaimed to be due to the petitioners were 
valid subsisting <;lainis. and gave their origin with particularity. The answer 
concluded by a demaud for a jury to "try tlie commission of the alleged acts 
of banlîruptcy and the fa et of insolvency" and "to try the questions of fact as 
to the various fraudnlent acts and doings of tUe said petitioners, and any and 
ail matters contained in said pétition and in this plea and answer. * * * " 

The petitioners joined issue and a jury was sworn, who, upon ail the évi- 
dence, retumed a gênerai verdict of not guilty. Thereupon tlie court denied 
an adjudication of bankruptcy, and dismifsed the pétition. A bill of exceptions 
was allowed and errors assigned, and this writ sued ont. 

A. H. Covert and J. J- Jackson, for plaintiff in errer. 
Martin Crocker and F. C. Miller, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Jtidges. 

EURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

1. There was no évidence tending to support the alleged préférence 
by the mortgage to the Citizens' Savings Bank. That mortgage 
was made for a présent considération and in good faith, and no ques- 
tion has been made by counsel hère as to that transaction. 

2. Neither is it insisted that the conveyance to Mrs. Mary Losh 
was either fraudulent or a préférence. Counsel before the jury sub- 
stantially conceded this. Neither is it contended that the conveyance 
to William D. Parker was a préférence. Meier owed nothing to 
Parker, and the conveyance to him was to protect him as surety upon 
certain loans which Meier desired to make. 

3. One of the issues submitted to the jury was as to whether the 
petitioners were creditors of Meier. There was évidence tending to 
show that the larger part of the debt elaimed by them originated 
in the sale of territorial rights for the sale of "Acme Food." The dé- 
fense was that the food was a humbug, and the contract of sale ob- 
tained through fraud and misrepresentation. Meier seems to bave 
been ignorant and credulous, and elaimed strenuously that he did 
not know he was giving notes or entering into any arrangement 
other than a mère agency. Against this défense there was much 
positive évidence sustaining the good faith of the contract and the 
value of the "Acme Food." While the gênerai finding may hâve 
been upon the ground that petitioners had not shown a good and 
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valid debt, we hâve no right to so assume, in view of thè conflict- 
ing évidence. We allude to tliis only because counsel seem to be 
of opinion that, if the verdict could be sustained upon this défense, 
it was unimportant whether error liad been comniitted in the trial 
of the other issues. 

4. Neither can we assume that the verdict was rested upon the 
illegality of the contract, because made by a corporation of anotlier 
State and within the state of Michigan without having compHed witli 
the lavv of the state requiring the filing of the charter before doing 
business, nor because the défendant may hâve been regarded as a 
farmer and not amenable to sucli a proceeding. No such question 
was put in issue, and no instruction was given the jury upon eithcr 
question. 

5. The other issues whicli were submitted to the jury vi^ere, first, 
whether the conveyances made by Meier, nientioned as acts of bank- 
ruptcy in the pétition, other tlian those to Mary Losli and Citizens' 
Savings Bank, were made witli intent to hinder, delay, and defraud 
the creditors of Meier; and, second, if so, bas the défendant sliown 
that when the pétition was filed he was solvent, excluding any prop- 
erty so fraudulently conveyed? and, fînally, if such conveyances were 
not fraudulent in lavv or fact, were they préférences within the mean- 
ing of the bankrupt law? After instructing the jury that it was "an 
act of bankruptcy for any person to convey any part of bis property 
with intent to delay, hinder, or defraud bis creditors or any of them," 
the court Uien said that by another provision of the law the défend- 
ant might establish as a défense against such an act of bankruptcy 
his solvency when the pétition was filed. Upon this aspect of the case, 
assuming the fraudulent character of the conveyances to bave been 
shown, the court said to the jury: 

"With regard to tlie burdeii of proof in tliis matter as to solvency : Tlie biir- 
den of proof is npon tlie l'esjiondent. Tliat is to say, if a couveyanee is made 
with the intent to hinder, delay, and defraud the ereditors, if the asgregate of 
his property, exclusive of that conreyance, was suHifient to meet his indebted- 
ness, then the pétition, the law says, must he disniissed, because the nian bas 
not eheated his creditors, rtnd they éannot eomplain of the transfer, so long 
as there reniain iu his lianrts to he reached b.y the processes of the law suffl- 
cient to pay his debts, therefore, if he had such an amouut of property, the 
pétition should be dismissed, because he was solvent." 

By subdivision 1 of section 3 of the bankrupt act, of Julv 1, 1898 
(30 Stat. 546, c. 541 [U. S. Comp. St. 1901, p. 3423]), it is'^made an 
act of bankruptcy when a person bas "conveyed, transferred, con- 
cealed or removed or permitted to be concealed or removed, any part 
of his property with intent to hinder, delay or defraud his creditors, 
or any of them." 

In Lansing Boiler Works v. Ryerson, 63 C. C. A. 253, 128 Fed. 
701, Judge Severens, speaking for this court, said, that: 

"The language of subsectiou 1 of section 3 is the fauiiliar lauguage of 
statutes against conveyances fraudulent as against creditors, aud we think 
there can be no doubt tliat t'ongress intended the words eniployed should 
bave the same construction aud etïect as bave for a long period of time beeu 
attributed to tbose words." 
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By subsection "c" of section 3 of the bankrupt act, it is declared 
that: 

"It shall be a complète défense to any proceedings In bankruptcy Instituted 
under tlie first subdivision of this section to allège and prove that tbe party 
proceeded against was not insolvent as deflned in tbis Act at the tlme of the 
fillng of the pétition against bim, and if solveney at such date is proved by 
the alleged bankrupt the proceedings shall be dismissed. * • * " 

Insolvency, as defined in the act, exists "whenever the aggreg'ate 
of his property, exclusive of any property which he may hâve con- 
veyed, transferred, concealed or removed, or permitted to be concealed 
or removed, with intent to defraud, hinder or delay his creditors, sliall 
not, at a fair vakiation, be sufficient in amount to pay his debts." 

From thèse provisions of the law two things are plain : First, that 
in making out this défense of solveney to avoid the conséquences of 
a conveyance made in bad faith, the property thus conveyed shall not 
be computed in the détermination of whether the aggregate of the 
defendant's property at the time of the filing of the pétition against 
him was, at a fair valuation, sufficient in amount to pay his debts; 
second, if the jury cannot on the évidence find such conveyance had 
been made with intent to defraud that ail of the property of the debtor, 
incumbered or free, is to be taken into account in determining the 
question of solveney or insolvency under the second and third sub- 
divisions of the same section. In short, solveney when the pétition 
was filed is important only as a défense to an act of bankruptcy un- 
der subdivision 1 of section 3, and the burden of showing this is on the 
défendant. 2 Loveland, Bankruptcy, §§ 67, 83 ; West v. Lea, 174 U. 
S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098. If the act of bankruptcy 
be the giving of a préférence under subdivision 2, or the permitting 
of a préférence through a légal proceeding under subdivision 3 of 
the same section, there must be a state of insolvency at the time of 
the préférence and solveney or insolvency at the time of the fîling 
of the pétition can only hâve a reflex importance, if any. West 
V. Lea, 174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098; Loveland, 
Bankruptcy, § 83 ; In re Rome Planing MiU, 96 Fed. 813. This dis- 
tinction the court below had in mind and distinctly told the jury that : 

"If a conveyance is made with the Intent to hinder, delay, and defraud the 
creditors, if the agsregate of his property, exclusive of that conveyance, was 
sufficient to meet his indebtedness, then the pétition, the law says, shall be 
dismissed, because the man bas not cheated his creditors, and they cannot 
conifilain of the transfer, so long as there remains in his hands to be reached 
by the process of the law sufficient to pay his debts." 

Not one of the several requests of plaintiff in error for spécial 
charges in relation to the effect of solveney or insolvency was rightly 
framed. 

Request No. 2 is, in substance, that if they should find that the 
conveyances mentioned in the pétition were made "with intent to 
prefer" John Losh over petitioning creditors, and the défendant was 
insolvent "at the time of the filing of the said pétition, your verdict 
should be for petitioners." As this request was based alone upon the 
claim that they were préférences and not mala fide, the fact of sol- 
veney at the time of filing the pétition was unimportant if the de- 
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fendant was solvent when he made the alleged preferential çonvey- 
ance. Request No. 4 is to the effect that if the jury should find the 
conveyances mentioned were made with intent to hinder, delay, and 
defraud, etc., "and if you believe that at the time of said transfers 
the défendant was insolvent, you should find for petitioners." This 
would be to deprive the défendant of the défense of solvency at the 
time the pétition was filed against him. 

■'The fifth request is placed upon the erroneous assumption that 
insolvency at the time of the fiHng of the pétition afïords the test 
as to whether a conveyance within four months was a préférence. 
The sixth request was in thèse words : 

"Sixth. I charge you further witli référence to ascertaining whether or not 
the défendant was insolvent at the time of the flling of this pétition that, in 
determining the solvency or insolvency, you are not to take into considération 
the 40 acres of land whieh défendant transferred to John Losh under date of 
November 29, 1904, and that you are not to take into considération défendants 
interest in the 20 acres of land transferred by défendant with other grantors 
to Mary Losh December 30, 1904. and that you are not to take into considéra- 
tion the two village lots in New Baltimore, Mich., transferred by this défend- 
ant to William D. Parker November 29, 1904, and you are not to take into 
considération the personal property transferred by bill of sale of défendant 
to Marry Mêler under date of December 1, 1904, but, in oi-der to believe that 
the defèridant was solvent on tlie 18th of Marcb, 1905, you must believe that 
défendant had sufflcient property to pay ail of said petitioners' debts, to- 
gether with ail other obligations which défendant bas admitted that be owed 
at the time of filing of said pétition without taking into considération any of 
the property above referred to, notwitbstanding the faet that debtor claims 
to no^v own real estate and the personal property above referred to." 

The conveyance to John Losh was by warranty deed. "On con- 
sidération of one dollar and other good and valuable considérations." 
So, also, was the deed to William D. Parker. The bill. of sale to Harry 
Meier was of certain chattels, and was filed and recorded as a chattel 
mortgage. Its exécution is not averred to be an act of bankruptcy 
in the pétition. There could be no adjudication of bankruptcy for 
an act of bankruptcy not averred in the pétition. Loveland, Bank- 
ruptcy, § 69. 

The fact of such a biU of sale as that referred to could only be 
looked to as reflecting upon the intent with which other conveyances, 
contemporary in time, were made, and as évidence upon the question 
of solvency or insolvency when the pétition was filed against the de- 
.fendant or when the alleged préférences were given under subdivi- 
sions 3 and 3 of the third section. The request includes also a con- 
veyance to Mary Losh made December 30, 1904. The answer denied 
that this was a conveyance made mala fide or in préférence, and set 
up that the défendant and his two sisters owned a small parcel of 
land, and that Mary Losh bought this land outright and the défend- 
ant joined in the conveyance, the considération being $1,000, one-third 
of which was paid to défendant for his undivided interest. There was 
110 évidence whatever tending to support the charge that this was 
a sale for the purpose of hindering or defrauding creditors, and the 
coùnsel upon the hearing below conceded that no préférence was 
thereby given Mary Losh; she not being a créditer. It was therefore 
proper that the value of this interest so cionveyed to Mary Losh should 
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not be taken into considération upon any issue of sôlvency, and, if 
the request had been limited to that interest, it should hâve been 
given. If the conveyance of John Losh and William D. Parker were 
bona fide conveyances, intended only to secure indebtedness to them 
or to secure them as securities for the grantor, their exécution was 
not an act of bankruptcy under subdivision 1 of section 3 of the act. 
See Lansing Boiler Works v. Ryerson, already cited. But the con- 
tention vifas and is that, as they purported to be deeds conveying 
the fee, it was not open to the défendant in this case to show that they 
were intended as mère securities. This objection is made upon the 
contention that only in a court of equity is paroi évidence admissible 
to couvert a deed into a mortgage. But we think that upon two 
grounds it was admissible to show the real purpose and intent of 
thèse deeds : First, upon the issue that the intent was to hinder, de- 
, lay, or defraud his creditors we think it was admissible to show the 
real intent; second, upon the issue that thèse conveyances were in- 
tended as préférences and therefore acts of bankruptcy under sub- 
division 2 of section 3 of the act it was admissible to show that thèse 
deeds were intended only as securities and the value of the equity of 
rédemption at the date of each such conveyance. In Lansing Boiler 
Works V. Ryerson, cited above, we held that the interest of a mort- 
gagor might be taken into account in determining whether when 
the mortgage was made insolvency existed so as to constitute the 
security a préférence. We see no reason for applying any mère tech- 
nical rule of the common law to a bankruptcy proceeding upon either 
the issue of actual common-law fraud or sôlvency at the time of the 
giving of a deed intended only as a security. Under such issues no 
relief is sought against such conveyance. The grantee is not a party, 
and is not bound by the conclusion. But, when petitioning creditors 
seek an adjudication of bankruptcy based upon the averment that such 
deeds were either made with intent to hinder and delay creditors, or 
with intent to give a préférence forbidden by the bankrupt act, we 
think it should be open to the défendant to show the actual facts and 
intent of the acts claimed to be acts of bankruptcy. Nothing is better 
settled under the décisions of the Suprême Court of the United States, 
as well as of the State of Michigan, than that a deed may by oral 
or written évidence be shown to hâve been intended by the parties as 
a mère security. Peugh v. Davis, 96 U. S. 333, 24 L. Ed. 775 ; Jack- 
son V. Lawrence, 117 U. S. 679, 6 Sup. Ct. 915, 29 L. Ed. 1024. It 
is true that both thèse were cases in equity. But the powers exer- 
cised by a bankrupt court combine those of a court of law and a 
court of equity. Section 2 of the act of 1898, which converts the 
district courts into courts of bankruptcy, provides that such courts 
"are hereby vested * * * with such jurisdiction at law and in 
equity as will enable them to exercise original jurisdiction in bank- 
ruptcy proceedings," etc. If the question of the commission of an al- 
leged act of bankruptcy involves intent in the exécution of an instru- 
ment, or the sôlvency or insolvency of the défendant at the time of 
an alleged préférence, or at the time of the filing of the pétition against 
him, when the défense is sôlvency, there is no reason for saying that 
any évidence which would be admissible in any court having jurisdic- 
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tion to give relief to the grantor against a deed by sHowing that it 
was intended only as a mortgage or security shall not be admissible. 
If one has given a deed where the clear intent and agreement was 
that the deed should operate only as a mortgage, or if no debt was 
due and the established purpose was to indemnify the conveyee in a 
contemplated security, there remains in the grantor an équitable 
right of rédemption. Any creditor of such a grantor, or any vendee, 
assignée, or trustée in bankruptcy would be clothed with the right 
to show by évidence, written or oral, the real character of the trans- 
action, aiid be entitled to ail the grantor's remédies under such a state 
of facts. 3 Pom. Eq. Jurisp. § 1196. Why, then, shall the alleged 
bankrupt be eut ofif from the right, in a proceeding to adjudge him 
a bankrupt, to show by the same kind of évidence the character of 
the transaction for the purpose of showing the absence of mala fides, 
or that he has an interest of value to be taken into account upon the 
question of solvency when the security was given? Neither is there 
any sound reason for saying that the effect of calling for a jury to 
try the issues in respect to the alleged acts of bankruptcy opérâtes 
to circumscribe the powers of the court to those technically belonging 
to a court of law. It is true that error upon such a trial by jury can 
be reviewed only by a writ of error. But that is because the act con- 
fers as a privilège the right of jury trial and such a trial can only be 
reviewed according to the course of the common law. Elliott v. Toepp- 
ner, 187 U. S. 327, 23 Sup. Ct. 133, 47 L. Ed. 200. But in the case 
under considération the only défense against the charge of an act of 
bankruptcy by making a deed which at common law was mala fide 
is that the deed was made in good faith, and intended as a mère se- 
curity. Against the charge that thèse same conveyances were intended 
as illégal préférences, the only défense is that, in fact, they were mère 
securities, and that défendant was solvent when they were made if 
his equity of rédemption be valued as part of his property. In such a 
case to give the défendant the right of trial by jury, and then deny 
the right to show the actual character of the conveyances, would be 
to give and deny the right of jury trial by the same provision of 
law. 

There was no error in denying the sixth requsst. This also dis- 
poses of the exceptions taken to the admission of évidence, and the 
exceptions to the charge of the court in instructing the jury that it 
was open to the défendant to show the real purpose and intent with 
which the conveyances in question were made. 

The court, in substance, told the jury that upon the question as to 
whether thèse conveyances constituted a préférence they might es- 
timate the value of the defendant's equity in the property so conveyed, 
as well as that not conveyed, and that, if the aggregate of both was 
enough to pay ail his debts, they should upon this point find for the 
défendant. This part of the charge must be construed as necessarily 
resting upon the assumption that the jury should find that thèse con- 
veyances were not mala fide, he having already instructed the jury that 
the défense of solvency at the time of filing of the pétition must be 
made out exclusive of property so conveyed. Thus construed, there 
was no error in directing the jury to estimate the value of the equity 
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of rédemption in determining solvency at the date of each such con- 
veyance. We know of no authority which will justify the exclusion 
of équitable interests belonging to a debtor when we come to the 
question of his solvency or insolvency in a bankrupt proceeding. 
The only exclusion authorized by section 1, cl. 15, is of property 
"which he may hâve conveyed, transferred, concealed or removed, 
or permitted to be concealed or removed, with intent to defraud, 
hinder or delay his creditors." If, then, thèse conveyances were 
found not to be such as described by this provision, and therefore 
not acts of bankruptcy under subdivision 1 of section 3, the gran- 
tor's equity of rédemption constituted a part of his property and 
should be estimated as its "fair value" in the aggregate of his 
property at the time of each said conveyance attached as a préférence. 
The thirty-sixth exception to the charge was to this language of the 
court : 

"The testimony of Mr. Mêler is tliat thèse conveyances, although in the form 
of warranty dceds. were intended by ^vay of security, and there is no testi- 
mony to the contrary except the deeds themselves." 

But in assigning error they hâve included in one assignment (as- 
signment No. 7) this and so much of the charge as dealt with the 
question of estimating the value of the defendant's equity of rédemp- 
tion in determining solvency or insolvency at date of the conveyance. 
The eleventh rule (90 P'ed. cxlvi, 31 C' C. A. cxlvi) of this court 
requires that each error intended to be assigned shall be separately and 
particularly set eut, and, when it is to the charge, the assignment 
shall set out the part referred to totidem verbis. We hâve already 
ruled that this assignment, so far as it covers the question last al- 
luded to, is not well taken. We cannot sustain a single assignment 
as partly good and partly bad without violating our rules. But, aside 
from this, the court was substantially right in saying that the testimony 
of Meier upon this point was uncontradicted. When the court under- 
took to state the évidence, it was the duty of counsel to call attention 
to évidence overlooked, if important, and give the court an opportunity 
of correcting the statement. This was not donc. We see no suffi- 
cient reason for noticing this as "a plain error not assigned," which 
under strong circumstances the court at its option may do under 
Rule 11. 

AU of the errors assigned bave been examined. Kone of them 
are well taken, and the judgment will be affirmed. 



BOARD OF COM'RS OF HERTFORD CODNTY, N. C, y. TOME et al. 

(Circuit Court of Appeals, Fourth Circuit. April 9, 1907.) 

No. 683. 

1. Judgment— Construction— Enfokcement. 

Where judsnients rendered on certain railroad aid bonds issued by a 
township contained orders maliing it the duty of the county commission- 
ers of the county in which the township was located to annually levy a 
necessary tax to malie the annual interest payments on the bonds, but 
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such judginents dld çipt direct the derk to thereafter issue writs of man- 
damus i( def aults should occur in the levy of tlie tax, they did not con- 
taiu process withiii tliérnselves for tlieir own enforeement, so that, ou 
the board's default, It \vas necessary for tlie owner of the judgments to 
bbtain orders of tlie court to compel performance. 

2. SaMB— ESTOPPEL. 

Where judgments on certain township railroad aid bonds had become 
dormant by tlie lapse of three years, without process to enforce the same, 
and therefore required an order of court entered on notice to revive the 
judgments and authorize enforcement by mandamus, as provided by 
Révisai, N. C. 1905. § 020, tlie défendants on sueh an application were not 
estopped by the judgments to question the validity of the act under whieh 
the bonds were issued. 

3. Courts— FEDERAL Courts— Followin a State Décision— Obligation op 

CONTBACT — IMPAIKMEST. 

Where certain township railroad aid bonds were issued under a state 
statute, and passed into the haiids of non-resident holders for value at 
a time wheii the highest court of the state had rendered no décision 
intimating that a provision of the Constitution of the state would be gubse- 
■ quently so construed as to invalidate the bond act, the fédéral courts 
sitting wlthin such state were not bound by such a décision holding that 
tlie bond act was illegally passed, the efCect of whieh was to impair the 
obligation of the contract, existing between the township and the bond- 
holders. 

iM. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 950, 
957. 

Conclusiveness of judgment between fédéral and state courts, see note 
to Kansas City, Ft. S. & M. R, Co. v. Morgan. 21 C. C. A. 478; Union 
& Planters' Bank of Memphis v. City of liemphis, 49 C. C. A. 468.] 

In ErroT to the Circuit Court of the United States for the Eastern 
District of North Carolina, at Raleigh. 

James H. Shepherd (Shepherd & Shepherd and Winborne & Law- 
rence, on the brief), for plaintiff in error. 

F. H. Busbee (F. H. Busbee & Son, R. T. Gray, P. E. Tome, and 
E. J. Best, on the brief s), for défendants in error. 

Before GOFF, Circuit Judge, and BRAWEEY and McDOWELL, 
District Judges. 

McDOWELL, District Judge. By act of the Législature of North 
CaroHna (chapter 365. p. 640, Acts 1887) the Murfreesboro Railroad 
Company was incorporated and Murfreesboro township of Hertford 
county, whieh was by section 30 of the act created a "body politic 
and corporate" (the county commissioners being by said section made 
the corporate agents of the township), was authorized to subscribe 
to the stock of the said railroad company and to issue bonds in the 
payment of the subscription. This statute, so far as is now material, 
does not difïer essentially from the statute under considération by 
this court in Board of Com'rs v. Tollman, 145 Fed. 753, 76 C. C. A. 
317. An élection was held under the act of 1887, and the subscription 
was authorized. In 1888 the bonds, whieh are dated September 19, 
1887, were issued to the railroad company. The bonds are each for 
$1,000, numbered consecutively from 1 to 25. The first bond is made 
to become due ten years after February 1, 1888, and each successive 
bond one year later. On each bond were coupons, for $60 each, pay- 
able annually. 
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On August 5, 1891, Jacob Tome became the purchaser of ail tlie 
bonds and of ail the coupons not then due. The coupons falling due 
February 1, 1893 and 1893, were not paid. In November, 1893, the 
said Tome instituted an action in the United States Circuit Court for 
the Eastern District of North Carolina. To this action the only de- 
fendant named is the township of Murfreesboro. The relief sought 
was judgment that the plaintiff recover of the township the amount 
of the said coupons with interest and costs, and that the board of 
commissioners of Hertford county be required by mandanius to levy 
taxes and pay the said coupons, and also to thereafter annually levy 
such taxes and pay the coupons subseciuently to become due. On 
May 3, 1894, the township appeared by counsel and answered the 
complaint. On November 29, 1895, the township fîled a second an- 
swer, in which the défendant pleaded the fact that by chapter 23, p. 
31, Private Acts 1895, the Législature of North Carolina had "abolish- 
ed the charter of the défendant." Somewhat later the complainant 
appears to hâve filed an amended complaint, which does not appear 
in the record, making the board of commissioners of Hertford county 
also a défendant. An answer to this amended complaint was filed 
December 18, 1896. It should hère be statcd that the act of 1895 
referred to repealed the essential sections of chapter 365, p. 640, Acts 
1887^including section 30, which made the board of commissioners 
the corporate agents of the township. The resuit of this action was a 
judgment in 1897 in accordance with the prayer of the original com- 
plaint. In 1898 the executors, under the will of said Jacob Tome, 
instituted another action in the said court on account of the subsé- 
quent default in payment of coupons, in which the township and the 
board of commissioners and the individuals constituting such board 
were made the parties défendant. On this complaint an order similar 
to the one above mentioned was made December 21, 1898. Com- 
mencing in 1898, and continuing until late in 1902, some considérable 
payments were made on the coupons. On December 20, 1902, the 
opinion of the Suprême Court of North Carolina in Debnam v. Chitty, 
131 N. C. 657, 43 S. E. 3, was announced. In this opinion chapter 
365, p. 640, Acts 1887, was held to hâve been invalidly enacted. Since 
the publication of that opinion the executors appear to hâve been 
unable to obtain further payments on their coupons. In May, 1905, 
the affidavit of one of the said executors setting out the fact that 
the two former judgments had been rendered, and that the then 
overdue coupons had not been fully paid, was filed in the aforesaid 
trial court. Thereupon the said court issued a rule to show cause 
why a peremptory writ of mandamus should not issue. The said 
affidavit and the said rule are both entitled, "Executors of Jacob Tome, 
Dec'd, v. Murfreesboro Township." The rule appears to hâve been 
served only upon the board of commissioners. An answer was filed 
to the rule on June 5, 1905, by the board of commissioners "appearing 
specially." The lower court on January 10, 1906, entered an order 
reviving the above-mentioned judgments of 1897 and 1898, and order- 
ing the issue of a writ of peremptory mandamus directed to the board 
of commissioners, and in other respects following the judgments and 
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orders previously made by said court. ■ The mandamus ordered by the 
judgmént of January 10, 1906, was issued May 7, 1906. Thereafter 
an assignment of errors was filed in behalf of the township, a bill of 
exceptions was settled and signed, and a writ of error was allowed. 
On November 31, 1906, the Suprême Court of North Carohna handed 
down its opinion in Board v. Wachovia Loan & Trust Co., 55 S. E. 
442, in which the ruhng in Debnam v. Chitty, supra, in regard to the 
vaHdity of the statute there in question, is expressly repudiated. This 
fact was not known at the time this case was argued hère. 

The first niatter to which our attention is required arises from the 
contention that the judgments of 1897 and 1898 estop the plaintifï 
in error from raising any question as to the validity of the act of 
1887, under which the bonds hère involved were issued. We are 
unable to perceive that thèse judgments "contain process witliin them- 
selves," or that any reason exists which discriminâtes the case at bar 
in this respect from Brownsville v; Loague, 189 U. S. 493, 9 Sup. Ct. 
327, 32 L. Ed. 780. The judgments did not direct the clerlî of tlie 
trial court to thereafter issue writs of mandamus if defaults in the 
annual payments of the coupons should occur. Clearly for a failure 
or refusai of the board to levy a tax in 1900, for instance, the coupon 
holder had to hâve an order of some description from the court to 
obtain relief. Although the judgments of 1897 and 1898 contained 
orders making it the duty of the board to annuall'y levy the necessary 
tax, yet, on a subséquent failure of the board to obey such orders, some 
action by the court was necessary to enforce compliance with the 
previous orders. Whether the necessary action might be process for 
contempt or another writ of mandamus is immaterial. The fact re- 
mains that the judgments are not of themselves sufficient. 

Section 620, Révisai 1905 (of the North Carolina laws), reads: 

"After the lapse of three years from the entry of judgmént on the Judg- 
mént docket, an exécution can be issued only by leave of the court, upon mo- 
tion, with Personal notice to the adverse party, unless he be absent or non- 
resident, or can not be found to malce sucli service, in wliicli case such serv- 
ice may be made by publication, or in such other manner as the court shall 
direct. Such leave shall not be given unless it be established by the oath 
of the party, or by other satisfaetory proof, that the judgnieut, or some part 
thereof, remains unsatisfled and due. But the leave shall not be necessary 
when exécution has been Issued on the Judgmént within the three years next 
preceding the suing for exécution, and return thereof unsatisfled in whole 
or in part." 

The last of the two judgments mentioned was rendered December 
21, 1898. The affidavit on which was commenced the proceeding now 
under review was filed more than three years later. By force of the 
statute above quoted the judgments sought to be revived were dormant. 
The writ of mandamus applied for in 1905 is èssentially, in the case 
at bar, a process in the nature of an exécution. The statute in question 
is in efïect a statute of limitation, and the trial court was bound by 
it. Ross V. DUval, 13 Pet. 45, 48, et seq., 10 L. Ed. 51. In other words, 
the plaintiffs below had to take the steps they did take. They neces- 
sarily filed the affidavit, had notice given the judgmént debtor, and 
moved the court to revive the dormant judgments and issue, in es- 
sence and éflfect, process of exécution, not contained in the judgments 
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of 1887 and 1898. The décision in Brownsville v. Loague, supra, con- 
trols us. The resuit is that the plaintiff in error was not and is not es- 
topped by the judgments of 1897 and 1898 to question the validity of 
the act of 1887. 

Still another reason exists for holding that the board of commis- 
sioners, in behalf of the taxpayers of the township, were and are at 
liberty to assail the validity of the act of 1887. As has been stated, 
the Législature in 1895 annulled the powers of the board to act as 
the agents of the township. The service of the rule to show cause in 
1905 was made only on the chairman of the board. While we doubt 
the strict legality of this service of process (Révisai 1905, § 440; 1 
Code 1883, p. 81, § 217), we shall not pause to discuss this question. 
The only service of process and the only appearance, that being spécial, 
was on and by the board. If the repealing act of 1895 was a valid 
exercise of a power vested in the Législature, the township has suf- 
fered a judgment without due process of law, and without having had 
its day in court. It is said. of course, that the act of 1895 is invalid 
because it impaired the obligation of a contract. But we cannot so 
décide unless and until we décide that the act of 1887 was validly en- 
acted, for otherwise there was no valid contract which was impaired 
by the act of 1895. 

We must next consider the effect we should give to the récent déci- 
sion of the Suprême Court of North Carolina in the case of Board v. 
Wachovia Co., supra. It may be that this court, notwithstanding the 
Wachovia opinion, is constrained to discuss and independently décide 
the validity of chapter 365, Acts 1887. But, without expressing an 
opinion on this question, we think reasons exist making it improper 
to avoid the discussion which follows. Very frequently it is proper 
for a court to avoid expressing an opinion on a question not necessarily 
involved in disposing of the case before the court. And in the case 
at bar it may be thought that this court could most properly dispose 
of this case by merely affirming the trial court's ruling with a citation 
to the Wachovia Case. Such course would leave open a question of 
grave importance to many litigants and members of the bar in North 
Carolina. Does this court affirm merely because the view expressed 
by the North Carolina court coïncides with our own view reached in- 
dependently, or because we consider that this court is bound by the 
construction put by the North Carolina court on the constitutional pro- 
vision as to the method of enacting taxing statutes? 

Without saying that this court must in ail cases relieve litigants and 
counsel of such embarrassment, we think that there is a reason in this 
particular case which would render it improper to fail to express and 
to discuss the reason why we affirm the judgment of the trial court. 
This reason is as follows : In the case of To.lman v. Board. 145 Fed. 
753, 763, 764, 76 C. C. A. 317 (owing chiefly to the fact that certain 
language, to be hereinafter quoted, used in the opinion in Great South- 
ern Hôtel Co. V. Jones, 193 U. S. 546, 24 Sup. Ct. 5, 76, 48 L. Ed. 
778, escaped the attention of the wrîter), we apparently showed less 
than the respect we feel for the opinion of one of the learned members 
of the Suprême Court of the United States. A question of great im- 
portance was in the ToUman opinion passed over without any consider- 
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able discussion, and, for reasons which will hereinafter appear, this 
omission may create a false impression. The respect we entertain for 
the learned Justice in question impels us to now state fuUy the reasons 
which led us to the conclusion reached in the Tol'-man Case, and which 
now lead us to affirm the judgment of the trial court in the case at bar. 

As has already appeared, the ToUman Case presented a question 
identical with the question now before us. Unless that opinion is 
erroneous, we must in the case at bar affirm the judgment below, for we 
are unable to distinguish the two cases. The one point in which the 
cases differ is this : In the Tollman Case the alleged invalidity of the 
statute under which the bonds were issued was attacked under the 
principle laid down in the case of Debnam v. Chitty, supra. Hère 
the attack is based on the fa et that in Debnam v. Chitty the Suprême 
Court of North Carolina held the particular statute under which the 
bonds involved were issued not to hâve been enacted as is required by 
article 2 section 14 of the Constitution of North CaroHna. The nature 
of the sUpposed defect will appear from either the opinion in the Toll- 
man Case or in Debnam v. Chitty. 

No reason suggests itself to us why the différence mentioned should 
discriminate the two cases. If the ruling of this court in the Tollman 
Case was sound, we are unable to perceive why the principle there 
invoked does not apply hère. The bonds hère involved were issued 
in 1888, the décision in Debnam v. Chitty was rendered in 1903. Prior 
to 1899 (Smathersv. Com'rs, 125 N. C. 480, 34 S. E. 554), so far 
as we hâve discovered, there had been no opinion of the Suprême 
Court of North Carolina which so much as intimated that the Consti- 
tution would ever receive the construction subsequently put upon it 
in Debnam v. Chitty. If the doctrine laid down in the long line of 
cases preceding and following Burgess v. Seligman, 107 U. S. 30, 
2 Sup. Ct. 10, 27 L. Ed. 359, is correctly understood, such doctrine 
applies hère as clearly as, in a case where the erroneous state ruling 
is made eoncerning some other statute. That there is no peculiar effect 
to be giyen to a state court's décision eoncerning the particular statute 
which happens to be invoked in the fédéral court seems to us to neces- 
sarily follow from Carroll County v. Smith, 111 U. S. 556, 4 Sup. 
Ct. 639, 28 L. Ed. 517; Polsom v. Ninety-Six, 159 U. S. 611, 16 Sup. 
Ct. 174, 40 L. Ed. 278; Stanley County v. Coler, 190 U. S. 437, 33 
Sup. Ct. 811, 47 L. Ed. 1126; Great Southern Hôtel Co. v. Jones, 
193 U. S. 533,. 24 Sup. Ct. 576, 48 L. Ed. 778. 

However, the chief argument made in behalf of plaintiff in error 
is based on this proposition : A décision by a state court of last resort 
to the effect that a législative act was not validly enacted is binding in 
the fédéral court ; although such décision is regarded by the fédéral 
court as an erroneous construction of the state Constitution ; although 
such décision was rendered after rigHts based on the validity of such 
législative enactment had accrued; and although such décision had 
not been foreshadowed or indicated by any previous décision of the 
state court antedating the accrual of such rights, if there had been 
no previous state court décision holding or indicating that the législa- 
tive àct was a Và'lidly enacted law. 
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In the opinion of Mr. Justice Harlan in Wilkes County v. Coler, 180 
U. S. 506, 519, 21 Sup. Ct. 458, 463, 45 L. Ed. 642, the foUowing lan- 
guage is used : 

"Observe that the Issue Is not as to the construction, meaning or scope of 
a statute, but whether that whieh purports to be a législative enactment ever 
became a law for any purpose." 

In the opinion, written by the same learned member of the court, 
in Great Southern Hôtel Co. v. Jones, 193 U. S. 532, 546, 24 Sup. Ct. 
676, 579, 48 L. Ed. 778, the following language is used : 

"The only exception to the gênerai rule announced in the above cases [Car- 
roll County v. Smith, 111 U. S. 556, 4 Sup. Ct. 539, 28 L. Ed. 517; Anderson 
V. Santa Anna, 116 U. S. 356, 365, 6 Sup. Ct. 413, 29 L. Ed. 633; Pleasant 
Township v. ^tna Co., 138 U. S. 67, 72, 11 Sup. Ct 215, 34 L. Ed. 864; 
Folsom V. Ninety-Slx, 159 U. S. 611, 627, 16 Sup. Ct 174, 40 L. Ed. 278: 
Barnum v. Okolona, 148 U. S. 393, 13 Sup. Ct. 638, 37 L. Ed. 495] arises when 
the question is whether a particular statute was passed by the législature 
in the manner prescribed by the state constitution so as to become a law 
of the State. Town of South Ott.iwa v. Perkins, 94 U. S. 2G0, 24 L. Ed. 154; 
Post y. Supprvisors, 105 U. S. 667, 26 L. Ed. 1204; Wlikes County v. Coler, 
180 U. S. 506, 520, 21 Sup. Ct 458, 45 L. Ed. 642." 

The question now presented is whether or not the expressions above 
quoted should be regarded by us as a binding opinion enunciating a 
doctrine of law, or as obiter dicta. Perhaps no rule is better settled, 
or more frequently inculcated by the Suprême Court, than that expres- 
sions found in opinions of courts which relate to a doctrine of law 
not necessarily in issue in the case then before the court are not to be 
regarded as deliberate and binding enunciations of such doctrines. Car- 
roll V. Carroll's Lessee, 16 How. 275, 287, 14 L. Ed. 936. It is probable 
that there is no volume of the Suprême Court Reports in which the 
idea is not advanced that expressions of opinion not necessary to the 
détermination of the case are to be regarded as dicta. We think it 
safe to say that every judge in writing opinions occasionally uses ex- 
pressions which relate to points not necessarily in issue, and which 
do not represent either his own or his associâtes' studied and deliber- 
ate views. We feel, therefore, constrained to consider, fîrst, if the 
expressions above quoted state views that are binding upon this court, 
and, if not, if they be such as we should follow. 

In Wilkes County v. Coler, 180 U. S. 506, 21 Sup. Ct. 458, 45 L. Ed. 
643, the Suprême Court had under considération article 2, § 14, of 
the North Carolina Constitution, which forbids the enactment of a law 
allowing a county to impose a tax unless, inter alia, the yeas and nays 
on the second and third readings are entered in the joumals. The 
opinion (page 513 of 180 U. S., page 460 of 21 Sup. Ct. [45 L. Ed. 
642] ) States that the journals of the two houses were put in évidence, 
and that it did not appear therefrom that the yeas and nays on the 
second and third readings of the Acts of 1868, 1879, and 1881, re- 
spectively, were entered on the législative journals. It follows there- 
fore, as an independent proposition, that thèse acts were not validly 
enacted. In other words, the state court rulings, subséquent to the 
issue of the bonds, holding thèse statutes to hâve been invalidly en- 
acted, were necessarily considered by the United States Suprême Court 
proper constructions of the constitutional provision. Again, in the 
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opinion it is stated that the décision of the Suprême Court of North 
Carolina in State v. Patterson, 98 N. C. 660, 4 S. E. 350, was rendered 
before the issue of the bonds in question, and it is said: 

"After the décision in State v. Patterson * * • it might hâve been 
anticipated that the same court would hold as they did in the subséquent 
cases above clted tliat the eatering of the yea and nay %'ote on the second and 
third readings of an act of the class mentioned in section 14 of article 2 of 
the state Constitution was a condition précèdent that could not be dispensed 
with under any circumstances." 

It seems beyond question, therefore, that the décision of the case 
before the court did not necessarily involve a distinction between state 
court ruHngs, which hold législative acts to hâve been invalidly en- 
acted, and state court rulings which hold state statutes to be void for 
some other supposed constitutional defect. The facts in the case 
brought it directly under the principle enunciated in many previous 
opinions, and did not raise a question as to the effect of state court 
rulings, holding a statute to hâve been invalidly enacted, made after 
the accrual of rights, not foreshadowed by state court rulings pre- 
viously made, and répugnant to the construction which the fédéral 
court would independently put on the constitutional provision in ques- 
tion. 

Although the language hereinabove quoted from Wilkes County 
V. Coler, supra, may be deemed an unmistakable enunciation of an 
opinion, yet, as it was used in regard to a feature of that case not 
necessarily in issue, most assuredly it could not properly be relied 
upon as a binding enunciation in such a case as Board v. Tollman, 
supra. The state court ruling, as to the validity of the enactment of 
the statute (Debnam v. Chitty), came after the accrual of rights, was 
not indicated by any ruling previous to the accrual of such rights, 
and is répugnant to our own construction of the constitutional pro- 
vision. In Great Southern Hôtel Co. v. Jones, 193 U. S. 533, 24 
Sup. Ct. 676, 48 L. Ed. 778, there was nothing in issue relating in 
the remotest degree to the manner of the enactment of the statute. 
Consequently the expression from that opinion quoted above could 
not hâve related to any point in issue there. With great déférence, 
it seems to us to follow from what bas been said that we must re- 
gard the expressions in question as dicta. 

Eet us now very briefly examine Ottawa v. Perkins, 94 U. S. 
260, 24 E. Ed. 154, and Post v. Supervisors, 105 U. S. 667, 36 E. 
Ed. 1204. (1) In thèse cases the state court had, years before the 
issue of the bonds, unmistakably construed the state constitutional 
provision as it was construed by the state court décisions rendered 
after the issue of the bonds. (3) The great subject of debate and the 
point in the mind of the writer of the majority opinion in the Ottawa 
Case was the propriety of so applying the doctrine of estoppel as 
ta prevent the défendant below from proving that the act of Eegis- 
lature was not enacted in the manner required by the state Constitu- 
tion. It seems to us to follow that there was nothing in that case to 
make it necessary to décide that a settled course of décision of the 
courts of a state, long antedating the accrual of rights, is more bind- 
ing when relating to one provision of the state Constitution thaii 
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when relating to other provisions of such Constitution. It is true 
that the language in the Ottawa Case, at page 268, may be read as 
indicating a belief that such distinction exists. But Mr. Justice Brad- 
ley had no reason for drawing such distinction. He was arguing 
against an alleged estoppel, and everything said by him would hâve 
been equally appropriate had the invalidity of the statute there in ques- 
tion arisen from some constitutional defect other than the manner 
of its enactment. Of Post v. Supervisors, supra, little need be said. 
It relates to the statute discussed in the Ottawa Case, and arose under 
the same facts. In the summary of the rulings in the Ottawa Case, 
as stated in Post v. Supervisors, is the following: 

"An act of the Législature of a state, whlch bas been held by its liigliest 
court not to be a statute of the state, because never passée! as its Constitution 
reqnires, cannot be held by the courts of the United States, upon the same 
évidence, to be a law of the state." 

If this language had been used in a case where the construction 
given the state Constitution by the state court had been regarded by 
the United States Suprême Court an erroneous and unwarranted per- 
version of the state Constitution, and if such construction had been 
announced (without previous intimation) after the accrual of rights, 
it would necessarily be décisive of the question we propose to discuss. 
But in the case then before the fédéral Suprême Court, the state con- 
stitutional provision had been construed by the state court before 
the issue of the bonds as it was construed after their issue. Hence 
we do not perceive the propriety of treating the language above 
quoted as necessarily applicable to the question we are concerned with. 

Let us now consider the question on its merits. That the fédéral 
court must, in proper cases, construe state constitutional provisions 
independently will, of course, not be denied. In the opinion in Great 
Southern Co. v. Jones, 193 U. S. 544. 545, 34 Sup. Ct. 576, 48 L. 
Ed. 778, are cited numerous Suprême Court cases in which this prop- 
osition is stated, and in which it was necessary to décide that this 
rule is the correct one. As a matter of reason simply, we are unable 
to perceive the force of the distinction between an erroneous state court 
ruling that a statute is void because not enacted in the manner re- 
quired by some provision of the state Constitution, and an erroneous 
state court ruling that a statute is void because it contravenes some 
provision of the state Constitution other than that relating to the 
mère manner of enacting statutes. We fînd it difficult to see why the 
clause in a state Constitution which spécifies the method of enacting 
statutes should be given, in the fédéral courts at least, a more control- 
ling force, or greater etïect, than other provisions of the same Con- 
stitution. But, even if it be conceded that the manner of enacting 
statutes is of greater importance than the matter contained in stat- 
utes, we conceive that the relative importance of the two classes of 
constitutional provisions is not the criterion of the power, or of the 
duty, of the fédéral courts. The very foundation of the rule under 
which the fédéral courts independently construe the ordinarv provisions 
of state Constitutions, and refuse to follow erroneous ruHngs of the 
state courts, as we understand it, is the justice and propriety of prevent- 



'90 153 FEDERAL EEPOETEB.: 

ing the courts of a state from retroactively impairing the obligation' of 
contracts.' See Rowan v. Runnels, 5 Hôw. 134, 139, 12 L. Ed. 85, 
in which the effect of a provision of the Constitution of Mississippi 
was under considération, and in which Chief Justice Taney said: 

"But we ought not to give them [state décisions] a rétroactive effect, and 
allow tbem to render invalid contracts eotered iiito witli citizens of other 
States, which in the judgineut of this court were lawfully made. If sucli 
rule were adopted and the comity due to state décisions pushed to tiiis ex- 
tent, it is évident that the provision in the Constitution of the United States, 
which secures to the citizens of another state the right to sue in the courts 
of the United States, might become useless and nugatory." 

We can conceive of no diiïerence in the eiïect of erroneous state 
court ruHngs in impairing the obligation of contracts, whether such 
ruling be that a statute was not properly enacted or that the statute 
is in some other respect violative of the state Constittition. If the rules 
of comity do not forbid the fédéral courts to repudiate the rulings of 
the state courts in the one class of cases, we cannot perceive why such 
rules should hâve such efïect in the other class. If the purpose and 
intent of the provision in the fédéral Constitution, which gives to cer- 
tain citizens of the United States the right to resort to the fédéral 
courts, was to furnish to such litigants a shield against sectional or 
local préjudice, it seems to follow that this purpose and intent must 
control as fully and as effectually in one class of cases as in the other. 
If the fédéral Constitution be suprême, we cannot conceive that an er- 
roneous state court décision retroactively impairing rights can prop- 
erly be allowed to override its intent, no matter what provision of a 
state Constitution is the subject of such décision. 

We hère quote in part some of the knguage, used in other opinions, 
which was quoted in the opinion in Great Southern Hôtel v. Jones, 
supra : 

From Carroll County v. Smith : 

"In the courts of the United States • * , * tlic plaintiff has a right, 
under the Constitution of the United States, to tlie indepeudent .ludgmeiit of 
those courts. * * * xt was to that very end tliat tlie Constitution granted 
to citizens of one state, soing in another, the choice of resorting to a féd- 
éral tribunal." 

From Burgess v. Seligman : 

"As, however, the very object of giviug to the national courts Jurisdiction to 
administer the laws of the states in controversies between citizens of différent 
States was to institute independent tribunals which it might be supposed 
would be unaffected liy local préjudices and seotiohal views, it would be a 
dereliction of tlieir duty not to exercise an independent judgment in cases 
not foreclosed by previous adjudication." 

In the Tollman Case the validity of the enactment of the statute in 
question had not been foreclosed by adjudication previous to the 
accrual of rights. And in that case this court did not désire to be 
guilty of a *'dereliction of duty." As every reason which authorizes 
a fédéral court in any case to independently détermine the constitu- 
tionality of a state statute existed in the Tollman Case, we conceive that 
there was there no escape from the duty of an independent examination 
and conclusion. 

On the merits we do not regard it as necessary to add to what was 
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saîd in the Tollman Case. But it should be said that the opinion in 
Debnam v. Chitty, in the light of the récent opinion in the Wachovia 
Case, affords a striking illustration of how nearly nugatory the con- 
stitutional right of nonresidents to litigate in the fédéral courts might 
become, if any class of state court décisions must be given by the fédéral 
courts the effect of retroactively impairing contracts vvhich in reality 
are valid. That the learned Suprême Court of North Carolina, as 
now constituted, concurs in the view expressed in the Tollman Case 
in respect to the proper construction of article 2, § 14, of the Constitu- 
tion of North Carolina, is not only gratifying ; but it in no small degree 
tends to fortify us in the position heretofore taken by this court. 

It follows from what has been said that the judgment below must be 
affirmed. It also follows from what has been said that we affirm be- 
cause in our judgment, indèpendently exercised, we consider that the 
judgment below is free from error, and that it was free from error, 
actual or apparent, when rendered. 

Affirmed. 



In re TUGKER et al. 

TUCKER V. CURTIN. 

(Circuit Court of Appeais, First Circuit. October 31, 190G.) 

No. 058. 

1. Judgment — Gonclxisiveness— Use of Trust Funds bt Bankbl'pts— Bight 

DP Benefioiary to Intekvene. 

A testator directed tliat a fund should be held in trust, tlie income to 
be paid to a granddaugliter during lier life, and appointed liis son and 
grandson "executors and trustées" under tbe will. ïbey qualifled as ex- 
ecutors, but not as trustées, and took possession of the trust property. 
Tbey were also partners in business, and as such borrowed from them- 
selves as executors or trustées a portion of the trust property. To secure 
the loan they attempted to transfer certain property to themselves as trus- 
tées, but on their subséquent adjudication as bankrupts such property 
was taken into possession by their trustée in bankruptcy. ïo his appli- 
cation to sell the property they objected on behalf of the beneficiary un- 
der the will ; but their objection was overrulcd, and a sale ordered, but 
without préjudice to a new pétition for an aeeounting if the beneficiary, 
"or those who properly represent her," should be so advlsed. Such a 
pétition was filed by the bankrupts in her behalf, and was denied, after 
a hearing on the merits. Subsequently the beneficiary herself filed a 
pétition for leave to intervene, which was denied on the grounds of lâches 
and that the prior adjudication was conclusive. Ileld, that the petitioner, 
being a minor, was not chargeable with lâches, and that the bankrupts, 
even if considered formai trustées, stood in such peculiar relation to the 
transactions involved that they were not persons who eould "properly rep- 
resent" her, for which reason she was not concluded by the adjudication 
on their pétition. 

2. Same — PowEBS OF CouKT— Setting Aside Prior Obdess. 

The rule relating to the powers of ordinary judicial tribunals, limiting 
summar.v proeeedings to the term at which judgmeut is entered, does not 
apply to proeeedings in bankruptcy, in which the court may, at any time 
before the close of the proeeedings, set aside orders previously made. 

Pétition to Revise Proeeedings of the District Court of the United 
States for the District of Massachusetts, in Bankruptcy. 
For former opinion, see 148 Fed. 929. 



92 153 FEDERAI REPORTEE. 

Harold Williams, Jr., for petitioner. 
Robert K. Dickerman, for trustée. 

Before COLT and PUTNAM, Circuit Judges. 

PUTNAAt, Circuit Judge. This is a pétition by Marion E. Tuck- 
er, a minor, by her next friend, to revise certain proceedings in bank- 
ruptcy of the District Court for the District of Massachusetts, in 
which Frederick M. Tucker and Tracy H. Tucker had been duly ad- 
judged bankrupts as copartners under the style of F. M. Tucker & 
Co. Luther P. Tucker, domiciled in the state of New York, the 
grandfather of the petitioner, Marion E. Tucker, by his will probated 
in that state, among other things, bequeathed as follows : 

"The other one (1) of said one-quarter parts of said residuary estate, I 
direct my executors to hold, In trust, and Invest the same and pay tlie in- 
come thereof over to my granddanghter Marion B. Tucker, during her natural 
life, and, upon her decease, leaving lawful issue, to pay over the said one 
one-quarter part to said issue in equal shares ; t)ut in case my said grand- 
daughter shall decease, leaving no issue or descendants of issue her surviving, 
and her father the said Fredericls M. Tuelier shali survive her, tlien and iu 
such event I direct that said one one-quarter part be paid over to liim the 
said Fredericlf M. Tuclîer ; or, in case said Fredericlv M. Tuclcer be not liviug, 
then to my grandson Tracy H. Tuclier; or, if said Tracy H. Tuclier also be 
deceased, to his issue." 

It will be noticed that this bequest makes no provision specifically 
for trustées, but by its terms it leaves this one-fourth part of the 
residuary estate in the hands of the executors to carry out the pur- 
pose of the will in that respect. The will, however, subsequently 
speaks of trustées as follows : 

"As to the portions of my estate provided to be held in trust, I authorize 
my executors and trustées to retain existing investments made by me prior 
to my death, so far as the same sliall be practicahle, unless there sliall be 
such a change in conditions as shall, in the right discrétion of my said ex- 
ecutors and trustées, make a change of iuvestment désirable." 

Also as follows: 

"I hereby authorize and empower my said executors and trustées to sell 
and convey any or ail property, real or Personal, of which I may die seised 
or possessed, and tipon the sale thereof to exécute, aeknowledge and deliver 
ail proper instruments of conveyance and transfer, under seal or otherwise, 
necessary in law for vesting of title in the purcbase or purchasers." 

Also as follows : 

"I hereby nominate and appoint my son Frederick M. Tucker, and ray 
grandson, Tracy H. Tucker, executors and trustées under tliis my last will 
and testament ; and I direct that neither shall be required to give bonds as 
executors or trustées hereunder. I hereby direct that the trusts herein 
created shall be maintained and carried to the completion thereof by my said 
executors and trustées, or, in case only one of them shall qualify, by the one 
so qualifying, or, in the event of the death of one of them, by the other sur- 
viving, or, in case both of them shall fail to qualify or shall decease, by a suc- 
cessor (either Individual or a trust company) duly appointed by a court having 
jurisdiction." 

The executors named, one of whom was the son of the testator and 
the other one his grandson, are the bankrupts in this proceeding. 
Neither of them qualified especially as trustée, nor did any other 
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person. Frederick M. Tucker and Tracy H. Tucker having- taken 
their several oaths as executors on the llth day of April, 1901, the 
will was probated by a surrogate in the state of New York on the 
12th day of the same April, and letters testamentary issued thereon to 
them as executors. Ail that was done with référence to the estab- 
lishment of any trust, as shown by the record, was as follows : 

"The said quarter part so provided to be held by said executors in trust 
for Marlon E. Tucker, who Is the daughter of said Fredericli M. Tucker, 
amounted at the outset to about the sum of sixty-two thousand nine huudred 
fifty dollars, and same consisted of stocks, bonds, promissory notes, securities 
and cash ; said executors never applied for or vvere appointed trustées under 
said will, but acted as such under their appointaient as executors in the way 
and manner especially set forth and directed in said will." 

For the purposes of this pétition, we are bound to assume that the 
allégations made by the petitioner, Marion E. Tucker, are true. 
Therefore we assume that spécifie securities were set apart and ear- 
marked as appertaining to the trust which the will proposed to es- 
tablish in her interest. We also assume that part of the assets so set 
apart and earmarked were transferred to the bankrupts as herein- 
after set out. Therefore it follows that the petitioner, Marion E. 
Tucker, has such an equity as a présent or expectant beneficiary 
as entitles her to récognition by the chancellor, and as would give 
her, therefore, a standing in the courts of chancery, and an analogous 
standing in thèse proceedings, unless some spécifie reason is shown 
to the contrary by the trustée in bankruptcy. Among such reasons 
might be the unquestioned qualification of some person or persons to 
perform the trust under the will, provided such person or persons 
also stood in such relations to the property in litigation as to fully 
and unquestionably enable them to protect the interests of the cestui 
que trust. 

There is in the record a pétition, to which we will hereinafter again 
refer, filed by Frederick M. Tucker and Tracy H. Tucker on July 4, 
1904, which contained the following allégations : 

"On November 18, 1902, said Frederick M., being in need of money, bor- 
rowed from the assets of said trust estate so hold for Marion E. Tucker, 
the following property, to wit: 50 shares of the National Elevator stock, 26 
shares of American Sugar stock, coninion, flve .$1.000 bonds of the Chesapeake 
& Ohio Railroad, three ifl.OOO bonds of the Norfolk & Western Kailroad, and 
$5,000 cash, ail of tlie value of about ; that a portion of said prop- 
erty was delivered to him on that day, and tlie remainder on Xovember 
19, 1902, or soon thereafter; that on said November 18th said Frederick M., 
being then the owner and holder of a seat in the Boston Stock Exchange, 
so called, located in said Boston, assigned and couveyed to the said Frederick 
M. and said Tracy H. Tucker, in their capacity as trustées for said Marion 
E., said seat, together with ail membershiij rigbts in the said stock exchange 
going witli or belonging to said seat, a copy of said conveyance and assign- 
ment being hereto annexed, marked 'A' ; that said conveyance was in fact 
made and delivered as security for the due return of ail said property on 
demand or repaynient of its value to said trustées ; that said Frederick M., 
on receiviug said pro[ierty, transferred it to said firm of F. M. Tucker & 
Co., which firm used it in its business as stockbrokers, and no part of same 
has ever been retumed or any portion repaid, but -same is ail still due and 
owing to said trustées and trust estate beld for said Jlarion E." 

It is also claimed, as appears by the record before us, that after- 
wards, fearing that the seat in the Boston Stock Exchange would not 
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prove to be sufficient security, the bankrupts undertook to add there- 
to $55,000 of the bonds of the Quincy Granité Quarries Company. 
Thèse assets, including both the: Boston Stock Exchange seat and 
the bonds of the Quincy Granité Quarries Company, were, in the 
eyes of the law, in the possession and use of the bankrupts when the 
pétition in bankruptcy was filed. There was no outstanding interest, 
except as security, in the way in which we hâve described ; and this 
did not afïect the légal possession or use until some action had been 
tàken in the way of foreclosing the rights of the pledgors, nothing 
of ; which kind had occurred. Nevertheless, on the trustée in bank- 
ruptcy applying on September 1, 1903, for an order for the sale of 
the same, Frederick M. Tucker and Tracy H. Tucker, acting appar- 
ently for the interests under the will, objected for reasons which we 
need not state; and their objections were overruled. The sale was 
ordered, without préjudice to an accounting with référence to the 
proceeds thereof. 

The terms of this order require particular attention, because they 
reserve the right to intervene to Marion E. Tucker alone, in the fol- 
lowing language: 

"But without préjudice to a new pétition for a complète accounting, if 
Marion E. ïucUer, or those wlio properly represent her, are advised to 
bring one." 

At this time, so far as the record is concerned, she was the only 
person who had any présent interest with référence to this bequest 
in the will of her grandfather, and there was no one living who could 
daim the estate subject to the trust for her during her natural life; so 
that, aside from the trustées under the will, if there were any, or, per- 
haps, the executors, until there were trustées, the only person who 
could represent this interest was the petitioner, Marion E. Tucker. 
Therefore we again call attention to the peculiar and appropriate fact 
that it was the personal intervention of Marion E. Tucker, or of 
some one who could "properly represent" her, which was protected. 
Nevertheless, afterwards, on July 7, 1904, Frederick M. Tucker and 
Tracy H. Tucker filed a pétition in the District Court, setting out al- 
leged facts substantially as we hâve described, and praying for an 
accounting and payment to the testate estate of the amount due for 
the securities alleged to hâve been borrowed from the assets thereof. 
It was signed by Frederick M. Tucker and Tracy H. Tucker individ- 
ually, -but the opinion of the learned judge of the District Court de- 
scribed it as made by them "as trustées under the Tucker will for the 
benefit of Marion E. Tucker." It has been assumed ail through that 
the last-named pétition was filed by the persons who signed it in some 
oiïicial capacity, and for this hearing it must be accepted as such. It 
appears that, on a hearing on the merits, it was denied. Subsequent- 
ly Marion E. Tucker, by prochein ami, filed a pétition in the Dis- 
trict Court for leave to intervene with référence to the subject-matter 
of the disposition, in the manner we hâve described, of the assets of 
the testator. That pétition prayed that the petitioner might be al- 
lowed to intervene for the purpose of contesting jurisdiction. It was 
denied for two reasons ; one, that the merits had been determined on 
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the pétition of July 7, 1904. The other related to lacHes on the part 
cf Marion E. Tucker. Inasmuch as she was an infant, we are unable 
to perceive how she can be barred by any delay or lâches of any kind 
shown by the record. This is common leaming, of which In re Hog- 
ton, L. R. 18 Eq. (1874) 573, is a strilîing illustration. We should 
add, however, that we understand from the record that the proceeds 
of the sale, or sales, hâve net been in any way distributed, and that 
they are still in the control of the court in bankruptcy. 

The pétition before us is technically defective, in that it fails to 
State the facts on which the case turns as we hâve stated them, ex- 
cept in a merely inferential manner. The proceedings may also be 
defective, in that the pétition of Marion E. Tucker to the District 
Court for leave to intervene contained no express prayer, except that 
she might do so for the purpose of contesting the jurisdiction of that 
court, as to which the law is clearly against the petitioner. In re 
Union Trust Company, 123 Fed. 937; ^ Mason v. Wolkowich, 150 Fed. 
699. Nevertheless the case is submitted to us without objection in the 
manner we hâve already stated, raising the issue whether the petitioner 
Marion E. Tucker was entitled to intervene in the District Court for 
the purpose of protecting her alleged interest in the proceeds of the 
securities disposed of by the trustée in bankruptcy; and therefore, 
notwithstanding the unsatisfactory condition of the record in the par- 
ticulars we hâve explained, we accept that issue. 

It is not necessary to point out that the pétitions to intervene re- 
lated to alleged immédiate and several rights in the fund in question, 
and that therefore, unlike interventions by bondholders and stock- 
holders who are represented by trustées or by corporations, which 
interventions may Or may not, ordinarily, be permitted according to 
the sound discrétion of the court, the questions of intervention hère 
were questions of strict law. . Consequently, the right of somebody 
to intervene and to be heard on the merits cannot be disputed. The 
propositions of the learned judge of the District Court involved a find- 
ing that Frederick M. Tucker and Tracy H. Tucker, in their repré- 
sentative capacity, properly intervened, and that, there having been 
a hearing on the merits on their intervention, the topic was foreclosed. 
On the other hand, it is claimed by Marion E. Tucker that, as thèse 
two gentlemen had never qualified as trustées, they had no authority 
to intervene, and their intervention was inefifectual ; so that she, as 
representing a fixed équitable interest under the will, in the absence 
of any duly qualified trustée, was entitled to intervene in her own be- 
half, and in behalf of whomsoever might be interested under the trust 
to which her desired intervention related. This proposition of law 
is correct, unless, as found by the District Court, there had already 
been an effectuai intervention on which the rights of the parties îiad 
been determined. 

In some states it cannot be doubted that, where a duty is imposed 
on the executors without any clear establishment of a separate trust, 
the executors perform that duty, either as technical trustées or quasi 
trustées, without separate qualification ; and in other states the law is 
otherwise. So far as concerns the law of New York, which is pecu- 
liarly applicable to this case, décisions of the Court of Appeals are 

ï 59 O. C. A. 461. 
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cited pro and con as conclusive each way. In view of the contradic- 

tory expressions which we quote from the will, first imposing the 
duty of working out the trust on the executors eo nomine, and after- 
wards speaking in the same breath of executors and trustées, it may 
well be doubted whether any of those décisions are strictly in point, 
and whether the effect of the will in this respect is not a matter of 
doubt. We do not, however, find it necessary to détermine thèse 
questions. Neither do we find it necessary to détermine whether the 
rule which admits executors or testamentary trustées into certain 
fédéral courts, and particularly certain courts located in the District 
of Columbia, including the Suprême Court, from whatever jurisdic- 
tions such executors or trustées may hâve received tlieir appoint- 
ments, enables executors or trustées qualified by a surrogate of the 
state of New York to intervene effectually in proceedings in bank- 
ruptcy in the district of Massachusetts. The circumstances shown by 
this record are so peculiar that we are not required to enter upon any 
such gênerai considérations. 

The petitioners, Frederick M. Tucker and Tracy H. Tucker, in 
the pétition filed on July 7, 1904, following the order of May 3, 1904, 
reserving to Marion E. Tucker, or those who could "properly represent 
her," the right to proceed further, which pétition of July 7, 1904, was 
denied on September 30, 1905, for the reasons given by the learned 
judge of the District Court already explained, occupied a peculiar 
position. They were not only the bankrupts, but they were the ex- 
ecutors, or trustées, appointed by the surrogate in the state of New 
York. They were also the loaners and borrowers of the assets in 
question, and the pledgors and pledgees thereof; and, in addition 
thereto, they were clearly tort-feasors in equity, if not in law, in 
availing themselves of the assets of the estate for their own personal 
benefit. Therefore they were not suitable parties to represent in 
equity any interests whatever, except to take such action as they might 
deem proper to relieve themselves from jeopardy. Marion E. Tucker 
did not unité in that pétition, and thus personally avail herself of any 
rights under the order of May 3, 1904; and, plainly, Frederick M. 
Tucker and Tracy H. Tucker, in the peculiar position which they 
occupied, were in no sensé persons who could "properly represent her" 
in the terms of the same order. This is so plain that we must présume 
that the court proceeded on the pétition filed on July 7, 1904, with- 
out its attention being called to the anomalous condition of parties 
in the respects we bave spoken of. Of course, it cannot be said that 
it was the duty of the judge of any court, even of a judge standing 
in certain respects in the position of one administering équitable rules, 
and, therefore, analogous to that of a chancellor, to bear in mind 
that the interests of an infant are involved, which ought to be inde- 
pendently represented by some person in her behalf, or that it is the 
duty of such a judge, if the matter cornes to his mind, to act of bis 
own volition in that direction. Nevertheless there can be no question 
that, if the attention of the learned judge of the District Court had 
been called to the situation presented to us, he would bave declined 
to act on the pétition of July 7, 1904, until Marion E. Tucker was 
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properly and independently represented. It seems quite certain that 
the learned judge who entered the order of May 3, 1904, had in view 
the necessity of guarding this very point, because the terms of that 
order are clear and spécial in that direction. Certainly, however this 
may be, the proceedings on the pétition of July 7, 1904, were not such 
as the order of May 3d contemplated ; and there has been no inter- 
vention in accordance with that order by Marion E. Tucker personally, 
or by any one who could "properly represent her." Therefore, 
according to the Hteral terms of that order, the right reserved to 
her still existed in full force when the pétition of May, 1906, filed 
:is of November 37, 1905, now brought before us, was presented to 
the District Court. 

However this may be, there can be no doubt of our right to grant 
the pétition before us. If, notwithstanding the express réservation 
in the order of May 3d, the proceedings on the pétition of Frederick 
M. Tucker and Tracy H. Tucker of July 7th were in any way effective, 
they are at least voidable, thus following the analogy of proceedings 
in equity, which analogy governs courts in bankruptcy in thèse particu- 
lars; so that the order entered on that pétition, if not void, could 
hâve been avoided by proceedings analogous to a bill of review, or 
to an original bill as the case may be, filed by the infant, by her next 
friend or guardian ad litem, or by the guardian of the domicile. The 
books are full of learning on this point, so that we need only to refer 
in this connection to White v. Joyce, 158 U. S. 128, 146-149, 15 Sup. 
Ct. 788, 39 L. Ed. 931. Indeed, in the présent case there was no neces- 
sity for any formalities whatever. It must be regarded as well settled 
that the rule relating to the powers of ordinary judicial tribunals, lim- 
iting summary proceedings to the term at which judgment is entered, 
does not apply to proceedings in bankruptcy. In re Worcester County, 
103 Fed. 808, 811, 42 C. C. A. 637, decided by us on April 20, 1900; 
In re Ives, 113 Fed. 911, 913, 51 C. C. A. 541, decided by the Circuit 
Court of Appeals for the Sixth Circuit on February 10, 1903. Conse- 
quently the proceedings on the pétition of July 7, 1904, could hâve 
been set aside summarily by the District Court on a pétition therefor 
within such a reasonable time that the petitioner could not be, or 
should not be, charged with lâches. We hâve said that no lâches 
exists hère. 

Whatever might be our relations to an appeal in the proper sensé 
of the expression, we sit on a pétition for review as a court of bank- 
ruptcy. Therefore, on this pétition, so far as necessary to give full 
effect to it, we hâve ail the powers of the District Court. Consequent- 
ly we ought to give complète relief, and therefore we ought to set 
aside the order of September 30, 1905, which denied the pétition of 
July 7, 1904, vacate the proceedings in référence to that pétition, and 
direct that it be dismissed without préjudice; and we ought further' 
to permit Marion E. Tucker, or some person who "properly represents 
her," in view of her infancy, to intervene in accordance with the order 
of May 3, 1904, and as asked for in the pétition now before us. 

Let there be a decree vacating the order of September 30, 1905, 
and directing that the pétition filed on July 7, 1904, be dismissed with- 
153 F.— 7 
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out préjudice, aîid furthér directing that Marion E. Tucker, or some 
suitable person who can properly represent her, or properly represent 
her interests under the will of her grandfather, Luther P. Tucker, be 
permitted to intervene and estabHsh her (or their) claims, if any there 
be, in accordance with our opinion- passed down this day. 



In re TOUNGSTROM. 

(Circuit Court of Appeals, Eighth Circuit. April 23, 1907.) 

No. 45. 

1. Bankeuptct— PETiTioisr TO Revise— Time. 

An order of a court of bîuilcruptcy conflrming an orcler of a référée 
denying a claim of certain exemptions asserted by tlie bankrupt's wife, 
not being an order made specially appealablo bv Banlîr. Act July 1, 1808, 
c. 541, § 25a, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432], was review- 
able on a pétition to revise, presented witliin the six months gonerally 
liinited for involiing the appellate jurisdiction of the Circuit Court of 
Appeals by Act Cong. Mardi 3, 1891, c. 517, § 11, 26 Stat. 829 [U. S. 
Comp. St. 1901, p. 552]. 

2. SaME— IIOMESTEAD EXEMPTIONS. 

Mills' Ann. St. Colo. § 2133, provides that, to entitle any person to the 
beneflt of a homestead exemption, he shall cause the word "homestead" 
to be entered in the margin of his record title to the saine, which entry 
shall be signcd and attested by the clerk and recorder of the county in 
which the preniises are situated, and, if the property belongs to the 
husband, the entry may be niiide by the wife and vice versa. IJeld. that 
where the alleged homestead of a bankrupt liad not been so desiguated 
on the record, when the bankruptcy pétition was filed, at the tinie of 
the adjudication or the appointment and qualification of the trustée, the 
premises were not exempt under the state law, and could not be made 
exempt under Bankr. Act July 1, 1808, c. 541, §1 6, 21, 70a, 80 Stat. 548. 
552, 565 tu. S. Comp. St. 1901, pp. 3424, 3430, 3452], providing for the 
vesting of the bankrupt's property in the trustée and for the setting 
apart of exemptions. 

3. Same — Effect of Adjudication. 

On a bankrupt's adjudication, the debtor's entire nonexempt estate 
is in légal contemplation brought into custodia legis and appropriated to 
the payment of his debts as elïectually as if taken in exécution or at- 
tachnient, subject to the qualification, except as otherwise provided, that 
the property is appropriated in tlie same condition and subject to the 
same equities as when in the possession of the bankrupt. 

4. Same— Vestin» of Title— Time. 

On the appointment and qualification of a bankrupt's trustée, the title 
to the bankrupt's property is vested in him as of the date of the ad- 
judication. 

5. Same— EbcEMPTioNS— Stock in Teadb. 

Jlills' Anu. St. Colo. § 25G2, exempts to a debtor who is the head of a 
family stock in trade not exceeding $200 in value, and section 2563 dé- 
clares that, when the head of a family shall die, désert, or cease to ré- 
side with the same, the family shall be entitled to recelve ail the beneflts 
and privilèges conferred on the head of the family residing with the 
same. Held, that where a merchant became a bankrupt and absconded 
with the intention never to return and deserted his wife, who, with 
him, had constituted a family, she eonstituted what remained of the 
family, and was entitled to the $200 exemption from his stock in trade. 
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Pétition for Revision bf Proceedings of the District Court of the 
United States for the District of Colorado, in Bankruptcy. 

Tlieodore H. Thomas (Thornton H. Thomas, on the brief), for 
petitioner. 

Franlt L. Grant (Lewis B. Johnson, Edwin A. Van Cise, Henry T. 
Rof^ers, Lucius M. Cuthbert, and Daniel B. EHis, on the brief), for 
respondent. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This is an original pétition 
for the revision in matter of law of an order of the District Court 
confirming an order of a référée in bankruptcy denying a claim to cer- 
tain exemptions asserted by the wife of a bankrupt. 

Because it was not presented within 10 days after the making of 
the order sought to be revised, the respondent bas moved to dismiss 
the pétition; bis contention being that our jurisdiction, under section 
24b, of the bankruptcy act of July 1, 1898 (?,() Stat. 553, c. 541 [U. S. 
Comp. St. 1901, p. 3432]), to revise in matter of law proceedings in 
bankruptcy can be invoked only within the ten days limitcd for taking 
appeals under section 2oa. The décisions upon this and correlated 
questions bave not been harmonious (see Act Mardi 2. 181)7, c. 176, 
14 Stat. 518, 520, §§ 2, 8; Littlefield v. Delaware. etc., Co.. Eed. Cas. 
No. 8,400: Bank v. Cooper. 20 Wall. 171, 177. 22 L. Ed. 273; In re 
Good, 39 C. C. A. 581, 99 Eed. 389; In re Worcester County, 42 C. 
C. A. G37, 641, 102 Eed. 808, 812 ; Steele v. Buel, 44 C. C. 'A. 287, 
104 Eed. 968 ; In re New York Economical Printing Co., 45 C. C. A. 
605, 106 Eed. 839; In re Groetzinger & Sons. 62 C. C. A. 121, 127 
Eed. 124; In re Eriend, 67 C. C. A. 500, 502, 134 Eed. 778, 780; 
s. c, 197 U. S. 620, 25 Sup. Ct. 797, 4» L. Ed. 90!) ; In re Holmes, 73 
C. C. A. 491, 142 Eed. 391), but, as the order sought to be revised is 
not one of those made specially appealable by section 25a, and as the 
pétition was presented within the six months generally limited for 
invoking the appellate jurisdiction of a Circuit Court of Appeals (Act 
March 3, 1891, c. 517, 26 Stat. 829, § 11 [U. S. Comp. St. 1901, p. 
552]), we think the motion to dismiss must be denied (Steele v. Buel, 
supra; In re Holmes, supra). 

One of the exemptions asserted by the petitioner and denied by the 
order in question was a homestead exemption in certain real property 
in Colorado. The material portions of the statutes of the state creat- 
ing such an exemption are as foUows (Mills' Ann. St. §§ 2132, 2133, 
2134, 2137) : 

"Sec. 2132. Bveiy liouseliolder in the state of Colorado, being tlie head of 
a family, shall be entitled to a homestead not exceediiig in vaine the snm of 
two thousand doiiars, exempt from exécution and attat'innent, arising fi-oni 
any debt, contract or civil obligation entered into or incnrred after the fli'st 
day of February, in the year of our Lord one tiiousand eiglit liundred and 
sixty-eight. 

"Sec. 21,'33 (as ameuded). To entitlo any person to the benetit of this act, 
he shall cause the word 'homestead' to be entered in tlio margin of his rec- 
ord title to the same, whieh marginal entry shall be signod by the owner mak- 
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Ing such entry and attested by the clerk and reeorder 6f the county In which 
the premises in question are situated, together with the date and time of day 
on which said marginal entry Is so made ; provided, that in case the husband 
is the owner of said homestead, the wife may cause such entry to be made 
and recorded, and the signature of the said entry by the wlfe shall hâve the 
same effect as If entered by the husband, the owner of the property. And, 
in case the wife is the owner of the homestead, and shall fail to make such 
homestead entry, the husbana may cause the homestead entry to be made, 
and the signature thereof by him shall hâve the same effect as if the entry 
had been made by the wlfe, the owner of the property. 

"Sec. 2134. Such homestead shall only be exempt as provided In the flrst 
section of this act, while oceupied as such by the ovt'ner thereof, or his or 
her family." 

"Sec. 2137 (as amended). That nothing in this act shall be construed to 
prevent the owner and occupier of any homestead from voluntarily mort- 
gaging or otherwise conveying the same ; provided, no such mortgage or othet 
conveyance shall be binding against the wife of any married man who may 
be occupying the premises with him, unless she shall freely and voluntarily, 
separate and apart from her husband, sign and acknowledge the same, and 
the ofBcer taking the acknowledgment shall fully apprise her of her rights 
and the effect of signing the said mortgage or other conveyance ; and pro- 
vided, further, that if the owner of said homestead be the wife of any mar- 
ried man who may be occupying the premises with her, no such mortgage or 
other conveyance shall be binding against said husband, unless he shall sign 
and acknowledge said mortgage or other conveyance." 

The bankruptcy act invests the courts of bankruptcy with authority 
to "détermine ail claims of bankrupts to their exemptions" (section 2, 
cl. 11) ; requires the bankrupt to "prépare, make oath to, and file in the 
court within ten days, unless further time is granted, after the adjudi- 
cation, if an involuntary bankrupt, and with the pétition if a voluntary 
bankrupt, a schedule of his property, * * * and a claim for sucîi 
exemptions as he may be entitled to" (section 7, cl. 8) ; directs trustées 
to "set apart the bankrupt's exemptions and report tlie items and es- 
timated value thereof to the court as soon as practicable after their 
appointment" (section 47a, cl. 11) ; provides that "ail property of the 
debtor conveyed, transferred, assigned or incumbered as aforesaid" — 
that is, "subséquent to the passage of this act and within four months 
prior to the filing of the pétition, with the intent and purpose on his 
part to hinder, delay or defraud his creditors, or any of them" — "shall, 
if he be adjudged a bankrupt, and the same is not exempt from ex- 
écution and liability for debts by the law of his domicile, be and re- 
main a part of the assets and estate of the bankrupt and shall pass 
to his said trustée, whose duty it shall be to recover and reclaim the 
same by légal proceedings or otherwise for the benefit of the creditors" 
(section 67e) ; and also provides : 

"Sec. 6. This act shnll not affect the allowance to bankrupts of the exemp- 
tions which are prescribed by the State laws in force at the time of the 
flling of the pétition in the state wherein they hâve had their domicile for 
the six months or the greater portion thereof immediately precediug the 
filing of the pétition." 

"Sec. 21. * * * (e) A eertifled copy of the order approving the bond 
of a trustée shall constitute conclusive évidence of the vesting in him of the 
tltle to the property of the bankrupt, and if recorded shall impart the same 
notice tliat a deed from the baukrujit to the trustée if recorded would hâve 
imparted had not banlcruptcy proceedings interveued." 

"Sec. 70. (a) The trustée of the estate of a bankrupt, upon his appointment 
and qualification, • « * shall * * * be vested by opération of law 
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with the title of tlie bankrupt, as of tlie date lie was adjudged a baiikrupt, 
except in so far as it is to property which is exempt, to ail * * * (5) 
property which prior to the flling of the pétition he could by any ineans hâve 
trausferred or which might hâve been levied upon and sold under judicial 
process against him." 

So far as it is now material to state them, the facts found by the 
référée are thèse: For several years the bankrupt and his family, 
consisting of himself and his wife, the présent petitioner, had occupied 
the premises in controversy as a home. He was the owner and his 
title had been duly recorded. Shortly before the fîHng of the creditor's 
pétition, upon which he was adjudged a bankrupt, he suddenly left 
the state with the apparent intention of never retuming and of de- 
serting his wife. She continued to occupy the premises as a home. 
Neither he nor his wife caused the word "homestead" to be entered 
in the margin of his record title until after the time of the filing 
of the pétition in bankruptcy, after he had been adjudged a bankrupt, 
after the appointment and qualification of the trustée, and after the 
trustée had caused the premises to be inventoried and appraised and 
was proceeding to sell them under an order of the court; but before 
the day fixed for the sale the wife caused such an entry to be made 
and thereby eiïectually designated the premises as a homestead, if she 
could do so at that time. She thereupon presented to the référée a 
pétition, praying that the trustée be directed to set apart the premises 
as an exempt homestead. 

As was said by this court in the case of In re Nye, 66 C. C. A. 139, 
133 Fed. 33: 

"The express terms of the bankruptcy act are such that it does not alïect 
the allowance to bankrupts of the exemptions which are prescribed by state 
laws, and does not invest the trustée with the title to property which is 
exempt. * * * The provisions authorizing bankrupt courts to détermine 
ail claims of bankrupts to their exemptions, and directing trustées to set 
apart the bankrupt's exemptions, * * * disclose no purpose to render 
the exemptions less bénéficiai than intended by the state laws, but are in 
harmony with the purpose of the act, disclosed in other provisions, to make 
those laws the measure of the extent and nature of the exemptions, as well 
as of the right to them." 

The présent case, however, présents the question: At what point 
of time must the bankrupt be entitled to a particular exemption un- 
der the state laws to hâve it allowed and set apart under the saving 
and protecting provisions of the bankruptcy act? The answer must, 
of course, be found in that act. Naturally, it would be expected that 
this point of time would not be later than the date as of which the 
gênerai estate of the bankrupt is wrested from his dominion and 
vested in his trustée for the benefit of the creditors. And such, we 
think, is actually and plainly the effect of the provisions before set 
forth. Thus it is declared, in section 6, that the exemptions to be 
allowed are those prescribed by the state laws in force "at the time 
of the filing of the pétition," and, in section T'Oa, that, upon his ap- 
pointment and qualification, the trustée shall be vested, by opération 
of law, with the title of the bankrupt, "as of the date he was adjudged 
a bankrupt," to ail property, not exempt, which "prior to the filing 
of the pétition" he could by any means hâve transferred, or which 
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might have been levied upon and sold imder judicial process agairist 
him. Other provisions strengthen this view, notably the requirement 
of section 7, cl. 8, that a voluntary bankrupt shall claim his exemptions 
at the time of filing his pétition and that an involuntary bankrupt shall 
claim them within 10 days after the adjudication, unless further time 
is granted. Indeed, we think the statute admits of doubt only in re- 
spect of whether the right to any claimed exemption is to be deter- 
mined as of the time of the filing of the pétition or as of the time when 
the debtor was adjudged a bankrupt. That it is to be determined as 
of the earlier date is suggested by those provisions of section 6, section 
7, cl. 8, and section 70a, cl. o, which make the time of the filing of the 
pétition of spécial significance, and that it is to be determined as of 
the later date is suggested by the provision in section 70a that the trus- 
tée shall be vested with the title of the bankrupt as of the date he was 
adjudged a bankrupt. But, as the facts of the présent case do not re- 
quire that we détermine this matter, we pass it, observing, first, that the 
présent act differs from that of 1867 in that by section 14 of the latter 
the trustée became vested with the title of the bankrupt as of the date 
of the commencement of the proceedings ; and, second, that the Cir- 
cuit Court of Appeals of the Seventh Circuit seems to regard the date 
when the debtor was adjudged a bankrupt as controlling, as is shown 
in Re Mayer, 47 C. C. A. 513, 521, 108 Fed. 599, 608, where it was 
said by Judge Woods : 

"The intention of tliis statute Is, without doubt, that the ereditors shall 
have ail of the estate of a bankrupt whieh is uot exempt, and that the bank- 
rupt shall have the exemptions allowod by the hnv of his domicile determined 
by relation to the date of adjudication." 

Although dissenting from the judgment in that case, Judge Jenkins 
also said (47 C. C. A. 528, 108 Fed. 615) : 

"The gênerai purpose of the bankruptcy act is that tlie baukrujit, sur- 
rendering his estate not exempt, should be diseliarged from his debts then 
existing, and should retain the property exempted and allowed to him by 
the law of the state of his domicile. The ereditors are to have ail of the 
estate not exempt, and must surrender ail claims agalnst the bankrupt if 
he shall receive his discharge. The title to the property thus reserved for 
the beuefit of the ereditors is vested in the trustées as of the date lie was 
adjvidged a bankrupt. That date is the 'dead Une,' separating the past and 
the future. Ail that the bankrupt had on that date, except property exempt, 
goes to his ereditors." 

We conclude that a claimed exemption otherwise recognized by the 
State laws, but to which the bankrupt had not become entitled at the 
time of the filing of the pétition or at the time he was adjudged a 
bankrupt, is not within the saving and protecting clauses of the bank- 
ruptcy act, and cannot be allowed or set apart thereunder. 

Was the bankrupt or his family entitled to the homestead exemption 
hère asserted at either of thèse times? The answer must be found in 
the state statutes before set forth and the décisions of the Suprême 
Court of the state interpreting them. Repeated décisions of that court 
are to the effect that the purpose of thèse statutes is to préserve the 
home for the family, and, to that end, to protect it from aliénation by 
one spouse without the concurrence of the other, and also from exécu- 
tion or attachment arising from any debt, contract, or civil obligation ; 
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that no one is entitled to the protection and benefits of thèse statutes 
until the preniises are designated as a homestead upon the margin of 
the record title as prescribed in section 2133, snpra; and that this désig- 
nation is effective only from the time it is made, and has no rétro- 
spective opération. Drake v. Root, 2 Colo. 685 ; Wells v. Caywood, 
3 Colo. 487 ; Barnett v. Knight, 7 Colo. 36.5, 3 Pac. 747 ; Jones v. 
Oison, 17 Colo. App. 144, 67 Pac. 349 ; Goodwin v. Colorado Mort- 
gage Investment Co., 110 U. S. 1, 5, 3 Sup. Ct. 473, 28 L. Ed. 47. 
In the last case it was said by Mr. Justice Harlan : 

"No one is entitled to the benefits of tlie foregoing statutory i)rovisions un- 
less the word 'homestead' be entered upon the margin of the recorded title 
of the premises occupied as a homestead. Sueh are the express words of 
the statute, and there is no room left for construction. We are net at liberty 
to say that the Législature intended actual notice to creditors of the oe- 
cui)ancy of particular premises as u homestead to be équivalent to the entry 
on the record of title of the word 'homestead.' The requirenient that the 
record of the title shall show that the premises are occupied as a home- ■ 
stead before any person can become entitled to the benefits of the statute 
is absolute and unconditional." 

The premises in controversy were not so designated until after the 
time of the filing of the pétition and after the time when the owner 
was adjudged a bankrupt, so neither he nor his family was entitled 
to a homestead exemption therein at either of thèse times. 

The Colorado courts hold that when premises, olherwise within 
the homestead statutes of the state, are designated as a homestead 
upon the margin of the ixcord title, after a judgment for the pay- 
ment of money against the owner has become a gênerai lien upon 
his realty under a state law, the désignation exemi)ts such premises 
from the subséquent levy of an exécution issued upon the judgment 
(Woodward v. People's National Bank, 2 Colo. App. ;U)!), 31 Pac. 
184; Weare v. Johnson, 20 Colo. 363, 38 Pac. 374) ; and from this 
it is argued that the wife's désignation of the premises in controversy 
as a homestead was effective, because it was made before they were 
sold by the trustée to satisfy the claims of the creditors. We cannot 
accède to the contention for thèse reasons : In Colorado, as is gener- 
ally true, a judgment for the payment of money is enforced by exécu- 
tion, and the cases citcd hold nothing more than that under the ternis 
of section 2132, supra, an exécution cannot be levied upon a homestead 
which is exempt at the time. This is shown by the foUowing extract 
from the opinions : 

"The homestead is exempt from 'exécution or attaehment.' The property 
in question not having been subjectcd specifically to the iudgiiioiit lien by the 
levy of an exécution before it was withdrawn as a homestead. it was ex- 
empted from the levy of the exécution." 

It is not material that such a judgment is by statute made a gênerai 
lien upon the realty of the debtor, for that does not wrest from him 
the title, or bring the property into custodia legis, or disjjcnse with an 
exécution as the means of subjecting it to the satisfaction of the judg- 
ment. But under the bankruptcy aet, when a debtor is adjudged a 
bankrupt, his entire estate, in so far as it is not exempt, is in légal 
contemplation as effectually brought into custodia legis and appropri- 
ated to the payment of his debts as if it were taken in exécution or at- 
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tachment, subject only to the qualification tliat, where the act does not 
specially provide otherwise, as it does in respect of cases affected 
by fraud, the estate is brought into custodia legis and appropriated 
in the same plight and condition that the bankrupt himself held it, and 
subject to ail the equities imposed upon it in his hands (In re Pékin 
Plow Co., 50 C. C. A. 25TC, 259, 112 Fed. 308, 310; In re Rodgers, 60 
C. C. A. 567, 578, 125 Fed. 169, 180 ; In re Granité Citv Bank, 70 
C. C. A. 316, 137 Fed. 818 ; State Bank of Chicago v. Cox, 74 C. C. A. 
285, 143 Fed. 91 ; In re Schermerhorn, 76 C. C, A. 215, 145 Fed. 341 ; 
In re Blake [C. C. A.] 150 Fed. 279 ; Mueller v. Nugent, 184 U. S. 
1, 14, 22 Sup. Ct. 269, 46 L. Ed. 405 ; Hewit v. Berlin Machine Works, 
194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986 ; Thompson v. Fair- 
banks, 196 U. S. 516, 526, 25 Sup. Ct. 306, 49 L,. Ed. 577 ; York Mfg. 
Co. V. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782) ; and 
upon the appointment and qualification of the trustée the title is vested 
in him, as of the date of such adjudication, quite as eflfectually as if 
the debtor had conve3'ed it to him on that date. Indeed, the bankruptcy 
proceedings hâve a further effect, for as was said in respect of the act 
of 1867 in Bank v. Sherman, 101 U. S. 403, 406, 25 L. Ed. 866 : 

"ïhe fillng of the pétition was a caveat to ail tlie world. It was in effect 
an attachaient and injunction. Thereafter ail the property rights of the 
debtor were ipso facto in abeyance until the final adjudication. If that were 
In his favor, they revived and were again in fnll force. If it were against 
him. they were extinguished as to him, and vested in the assignée for the 
purposes of the trust with which he was charged. The bankrupt became, as 
it were, for many purposes, civiliter mortuus. Those who dealt with his 
property in the interval between the filing of the pétition and the final ad- 
judication did so at their péril. They could limit neither the power of the 
court nor the effect of the final exercise of its jurisdiction. With the inter- 
mediate steps they had nothing to do. The time of the flling of the pétition 
and the final resuit alone eoncerned them." 

And the applicability of what was thus said to the présent act was 
expressed in this wav in Mueller v. Nugent, 184 U. S. 1, 14, 22 Sup. 
Ct. 269, 275, 46 L. Éd. 405 : 

"It is as true of the présent law as it was of that of 1SG7 that the filing 
of the pétition is a caveat to ail the world. and in effect an attachment and 
injunction (Bank v. Sherman, 101 U. S. 403, 25 L. Ed. 866); and on ad- 
judication title to the bankrupt's property became vested in the trustée 
(sections 70, 21c) with actual or constructive possession, and placed in the 
custody of the bankruptcy court." 

True, the efïect oi this language bas been somewhat qualified by 
the décisions in Hewit v. Berlin Machine Works, Thompson v. Fair- 
banks, and York Mfg. Co. v. Cassell, supra, but the qualification does 
not consist in giving effect to proprietary acts of the bankrupt com- 
mitted after the séquestration of his property, but only to such as were 
committed prior to the filing of the pétition and gave rise to rights in 
third persons which were valid as between themselves and the bankrupt, 
and which they were lawfully entitled to assert when the trustee's title 
accrued, the ruling, as qualified, being that the trustée, in cases unaf- 
fected by fraud, takes the property in the same plight and condition 
that the bankrupt held it, and therefore subject to the rights of such 
third persons, although a creditor levying an exécution or attachment 
thereon would take it discharged of such rights. 
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At the time of the filing of the pétition and at the time the debtor 
was adjudged a bankrupt, as also at the time of the appointaient and 
qualification of the trustée, the premises in controversy had not been 
designated as a homestead. In the absence of such a désignation, they 
were not exempt under the state law. Prior to the fihng of the pétition 
the bankrupt had full power to dispose of them, and they could hâve 
been levied upon and sold under judicial process against him. They, 
therefore, came plainly within the terms of section 70a as property 
which vested in the trustée, by opération of law, upon his appointment 
and qualification, so the claim to a homestead exemption was rightly 
denied. 

The order sought to be revised also confirmed the déniai of a stock 
in trade exemption of $200 asserted by the wife under the following 
statutes (Mills' Ann. St. §§ 2562, 2563) : 

"Sec. 2.^02. The following property, when owned by any person being the head 
of a family and residing with the same, shall be exempt from levy and sale 
upon any exécution or writ of attachment, or distress for rent, and such 
articles of property shall continue exempt while the family of such per- 
son are removing froni one place of résidence to another within this state. 
* * * Sixth, The tools and implements, or stock in trade, of any mechanle, 
miner or other person, used and kept for the purpose of carrying on his 
trade or business not exceeding two hundred dollars in value. 

"Sec. 256H. Whenever in any case the head of a family shall die, désert 
or cease to réside with the same, the said family shall be entitled to and re- 
cel ve ail the beneflts and privilèges which are in this chapter conferred up- 
on the head of a family residing with the same." 

The bankrupt had been a merchant and part of his estate consisted 
of a stock in trade used and kept for the purpose of carrying on his 
business, the stock exceeding $200 in value. As before stated, the 
référée found that shortly before the filing of the pétition the bankrupt 
suddenly left the state with the apparent intention of never returning 
and of deserting his wife, who with him had constituted the family. 
The only reason assigned or advanced for the déniai of this exemption 
is that one person, such as the wife hère, could not be "the said family" 
within the meaning of section 2563. It is quite true that a person resid- 
ing alone is not, generally speaking, a family, but that does not answer 
the question hère presented. Without doubt, there was a family prior 
to the husband's désertion. Of that family he was the head and so was 
entitled, under section 2562, to an exemption of $200 in his stock in 
trade. We think the other section in providing that, whenever the 
head of a family shall die, désert, or cease to réside with the same, "the 
said family" shall succeed to the right of exemption, plainly means 
that this right shall pass to the remaining portion of the family ; that 
is, to the family as it was before, but minus the head, whether what 
remains be one or several persons. In this view the wife, as the re- 
maining portion of the family, was entitled to this exemption. 

The case is remanded to the District Court, with a direction to modify 
its order to the extent of allowing the exemption in the stock in trade. 
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SOUTHERN EY. CO. v. CARR. 

(Circuit Court of Appeals, Fourth Circuit. April 10, 1907.) 

No. 682. 

1. Masteb and Servant— Injuries to Servant — Railroads— Nesugence ot 
Mastek. 

Where no injury liad ever occurred on account of the eaves of a hotise 
projeeting sligbtly over a railroad traclt for 15 years, the eaves being of 
a permanent cUaracter, and not liable to become impaired by use, tlie rail- 
road Company was not négligent in permitting theni to reniain in sucli 
condition. 

LEd. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 224-227.] 

2. SaME— ASSUMED RlSK. 

ïlie eaves of a bouse had sliglitly projected over a railroad spur traek 
for over 15 years, during whieb no injury had occurred. ïhere was ample 
room on top of the cars for a bral^enuin, in the exercise of ordinary cure, 
to pass along the ruuning board and manipulatc the brakes without In- 
eurring any danger from the eaves; but piaintiff, tbougb knowing tbe 
condition of the eaves, took a i)osition on top of a car witli bis back to- 
warcl the house, in which situation he was struclv by the eaves, kuocked 
from the car, and injured. lield, tliat the danger was an open and visible 
one, which piaintiff assumed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Jlaster and Serv- 
ant, § 556. 

Assumption of risk incident to employaient, see note t» Chesapeake & 
O. R. Co. V. Ilennessey, 38 C. C. A. 314.] 

3. Same—Instbuctions— CoNTKiBrTORY Négligence— Assdmed Risk. 

In an action for injuries to a servant, the court charged that, in de- 
termining whether an employé lias exempted bis employer from liability 
in any particular case because of alleged contributory négligence or as- 
sumed risk, the jury should consider the exigencies of bis position and. 
ail the circumstances of the particular occasion. HeM, that such instruc- 
tion was objectiouable for failure to explain tbe différence between the 
doctrine of contributory négligence and assumption of rtslc. 

4. Same — Defective Appeiances— Evidence. 

In an action for injuries to a brakeman, proof that the brakes on a rail- 
road car failed to work at the finie piaintiff was injured was not évidence 
that the same were defective. 

5. Same— DuTiES op Master. 

The duty of a master to furnisli reasonably safe appliances for servants 
to work witb, and to use ordinary care to licep them in repalr, does not 
make the master an insurer of the safety of the servants. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 172-174.] 

6. Same— BuRDEN of Proof. 

In an action for injuries to a servant by alleged defective appliances, 
the burden is on piaintiff to show that the master was négligent either 
in furnishing the appliances or machinery, or that he did not exercise or- 
dinary care in repairing and inspecting them. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 882, 90O-9O5.] 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Greenville. 

C. P. Sanders, for piaintiff in error. 

Stanyarne Wilson and J. A. Sawyer, for défendant in error. 
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Before GOFF and PRITCHARD, Circuit Judges, and McDOW- 
ELL, District Judge. 

PRITCHARD, Circuit Judge. This is an action at law brought by 
tlie défendant in error, Josepli Oliver Carr, by guardian ad litem, to 
recover damages for personal injuries sustained by him while in the 
employment of tire plaintifï in error on the 12tli day of December, 
1903, as braiceman or flagman. As brakeman and flagman, it was bis 
duty to stand on freight cars and control and stop the same with hand- 
brakes. At the time he was injured he was on the top of the cars 
which were being pushed into a spur track at Hickory, N. C, and was 
attempting to put on the brakes. Before he succeeded in so doing, the 
cars ran under the projecting eaves of a bouse wliich was erected near 
the spur track; the eaves striking défendant in error, knocking him 
to the ground, and injuring him. There was a verdict and judg- 
ment for the défendant in error, from which this writ of error was 
taken. 

The testimony shows that the house standing near the side track 
had been constructed about 15 years before the injury occurred, the 
eaves of which projected over the traclc ; that during ail this time cars 
had been constantly shoved in on the side track, passing along by the 
house and under its eaves, with brakemen on the top of the cars ; that 
no one had ever been injured therc before or since the accident in 
question. The évidence also shows that the brakes immediately after 
the accident were in good ordcr. It also appears that there was 
ample room on the car for one, by the exercise of ordinary care, to set 
the brakes without coming in contact with the overhanging eaves. 
The eaves projected over the top of the car about 18 inches. This 
defect, if any, was not latent, but patent, and easily observed. The 
person injured was familiar with the location of the house, track, 
and overhanging eaves, and while at work on top of the cars had 
passed along this track by the house quite a number of times. In pass- 
ing alo^g on this occasion he stood on the side of the car with bis back 
toward the house. It was shown that he failed to look to ascertain 
whether he was in danger of coming in contact with the eaves of the 
house, notwithstanding he knew he was in close proximity to the 
house. While in this position, the car ran under the eaves, and he^ 
being struck by the same, was knocked off and injured. It was shown 
that there was ample room for him to bave stood on the car and set 
the brakes without coming in contact with the eaves. 

It appears from the record that at the conclusion of the testimony 
in chief on behalf of the défendant in error, and again at the con- 
clusion of ail the testimony, the plaintifï in error moved the court to 
direct a verdict on the following grounds : 

"(1) That there is not sufficient évidence of négligence shown on the part of 
the master. 

"(2) That the injury which came to Mr. Carr came from one of the risks as- 
sumée! by him when he entered the service of plaintifï in error. 

"(3) That, if there is any évidence of négligence on the part of the master, 
the évidence clearly shows contributory négligence on the part of Mr. Carr." 
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The court below refused the motion to direct a verdict, but at the 
same time stated : 

"I am doubtful if the plaintifï has the right to recover in this case. I am 
inelined to thinlî that this injury was the resuit of his own négligence ; but I 
think there is a question for the jury, and I will let it go to the jurj'." 

The plaintiff in error excepted to the refusai of the court to direct 
a verdict, and also excepted to the cliarge of the court because it did 
not distinguish between the défense of assumption of rislc and that of 
contributory négligence. 

It is a well-settled rule that the master must furnish safe appliances 
and a reasonably safe place in which to work. The testimony shows 
that, if he had remained on the running board vifhich is laid along the 
center of the top of the car, he would not hâve been injured, or, if he 
had taken the précaution to hâve stepped to the opposite side of the 
running board, he would hâve been still further removed from the 
point which he occupied when injured. It is true that he daims the 
brake was détective, and that he could not successfuUy operate it on 
that occasion, but the uncontradicted évidence shows that the brake 
was in good condition just immediately after the accident occurred. 

John White, who was conductor of the switch engine and crew, 
among other things, testified as follows : 

"Q. On this occasion state whether or not a brakenian could hâve gone 
through there, if he had been looking, without being struck by those eavesî 
A. Yes, sir ; he could hâve gone through there without being struck. 

"Q. Did you examine the brakes afterwards? A. I got my brakes stake 
and went up on the cars and examined them to sce if thoy was ail right. 

"Q. What did you do? A. I put them on. 

"Q. Did you put them on, or were they on? A. No, sir; he had them on 
enough to stop the car. I tried to see if they were sprung, or anything had 
caught so they would not turn. 

"Q. Could you turn it any more? A. Yes, sir. 

"Q. What was the condition below? A. Chains were ail right, and brake 
rods ail right. 

"Q. How was the shoe? A. Ail right. 

"Q. Could a man stand between the brakes and the centerboard and put on 
brakes, and not conie in contact with that? A. Yes, sir ; he could stand on that 
side. 

"Q. After thèse cars were started in there, was it time enough for a man 
to put on both brakes there? A. Oh, yes, sir; a long time." 

E. C. Klinerd, who was at the same time employed as a brakeman, 
testified, among other things, as follows : 

"Q. Did you know anything about the condition of those brakes on those two 
cars? The conductor examined them? 

"(Objected to by Mr. Wilson.) 

"Mr. Sanders: Q. Unless you saw him — did you see him examine them? 
A. He called my attention to it. 

"Q. Were you there when he did it? A. Yes, sir. 

"Q. What was the condition of those two brakes? A. I could not see any- 
think wrong about them. I did not try to hold them. I don't know anything 
about their holding. 

"Q. Explain to the jury how they are operated, and what causes them to 
hold? A. When you wind it, it wlnds up on the brake. The chain winds up 
the brake. 

"Q. And that throws a pressure against the wheel? A. Yes, sir. 

"Q. On this occasion you saw nothing eut of orderî A, Ko." 
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Even if the brakes had been defective, there is nothing to show that 
the master had knowledge of such defect, and, under the circumstances, 
the master having furnished safe appHances, to wit, brakes that vvere 
in good condition, if the same became defective without the knowl- 
edge of the master, he could not be held responsible therefor ; it ap- 
pearing that he had in the first instance furnished reasonably safe ap- 
pliances and had used due diligence to keep the same in a reasonably 
safe condition, as the évidence shows the master did on this occasion. 
No in jury ever having occurred on account of the projecting eaves 
during ail the time cars had been carried by this point, and the eaves 
being of a permanent character and not liable to become impaired by 
use, as in the case of machinery, it must be presumed that the master 
exercised reasonable care. 

Labatt, in his work on Master and Servant (volume 1, § 136), 
States the rule as follows : 

"The true doctrine applicable in this connection seems to be rather this: 
That the previous safe and successful opération of the inptrunientality is con- 
clusive in the master's favor, provided that it appears that he has not been 
derelict in regard to his duty of active inspection at reasonably sutlicient inter- 
\'als, and no circumstances which would hâve put a prudent man on inquiry 
has corne to his knowledge." 

We hâve carefully considered ail of the évidence offered in the court 
below, from which it appears, as hereinbefore stated, that the party 
injured had been in the employment of the plaintiff in errer for a con- 
sidérable length of time, and was thoroughly familiar with his sur- 
roundings, and the dangers incident thereto. 

In determining whether a reasonably safe place has been furnished 
the servant in which to work, it is necessary to ascertain the character 
lof the danger which is sought to be avoided. For instance, if a serv- 
ant is required to work in the open, where he can readily observe the 
conditions surrounding him, the srme degree of caution is not re- 
quired of the master as in cases where a servant is required to work 
in a place where he is not afiforded the means of comprehending as 
fully dangers by which he may be confronted. 

Thompson on Négligence (volume 4, § 3772), in discussing this 
phase of the question, says: 

"As m other situations, this ordinary or reasonable care, by whatever term it 
is designated, varies according to the danger to be avoided. For example, the 
care required of the master, under this rule, in respect to machinery and ap- 
pl lances, is much less where the service required to be performed is on the 
surface of the earth, in open day, and its character and appliances are simple, 
than when the machinery used is dangerous and complicated, or the work is 
performed in a place or at a time wheu the surrounding dangers are not so 
obvions." 

When the spur track was constructed, the eaves of the house pro- 
jected over the same, and the cars had been passing thereunder almost 
daily for 15 years prior to the date of the accident, and no injury had 
occurred prior to that time, and there was ample room on top of the 
car for one who exercised ordinary or reasonable care to pass along so 
as to manipulate the brakes without incurring danger. The injured 
understood thèse arrangements perfectly well, and, even if he had not 
taken particular care in observ'ing how far the eaves extended over the 
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car, it was not the fault of the master. It was the duty of the défend- 
ant in error to see a thing which was plain, open and patent. 

It is insisted that the court below erred in granting the following 
request which was offered by the défendant in error. "In determin- 
ing whether an employé has exempted his employer from liability, in 
any particular case, because of the alleged contributory négligence or 
assumption of risk on the part of the employé, the jury should take 
into considération the exigencies of his position and ail the circum- 
stances of the particular occasion. While regarding his own safety, 
he should also bear in mind his duty to his employer." Kane v. Rail- 
road Co., 128 U. S. 95, 9 Sup. Ct. 16, 32 L,. Ed. 339. It is insisted by 
the plaintiff in error that the Kane Case, supra, is not analogous to 
the case at bar, and that the doctrine announced therein does not ap- 
ply to the facts in this case. In that case the facts were as follovvs : 

"It was in évidence that at niidniglit, in tlie montli of February, a train of 
freiglit cars, belonging to or being oi)ei-ated by the défendant, lel't ilarysville on 
Its line of road, for tlie clty of Baltimore. The rear car was the caboose. 
The third car from the caboose was an ordinary 'liouse car.' The fourth one 
was laden with lumber. The car upon which the i)laintift' was required to talce 
position while the train was in motion was about the eighth or tenth one 
from the caboose. His principal duty was to 'brnke' the train from that car 
back to the caboose. When the train, moving southward, was going into York 
Haven, 20 miles from Marysville, the plaintiff, while passing over it for the 
purpose of puttiug down the brakes, discovered that the third car from the 
caboose had one step ofC at the end nearest the engine, and innnediately called 
the attention of the eonductor to the faet. The conductor promised to drop 
that car at the coal yard or junetion beyond them in the direction of Balti- 
more, if, upon looking at his manifest, he found it did not contain perishable 
freight. 

"When the train stopped, about 4 or 5 o'clook in the morning at Coldfelters, 
some miles north of the coal yard or junetion, the plaintiff went to the caboose 
to eat his breakfast and warm himself. It was snowing, freezing, and sleet- 
ing. One of the witnesses testifled tbat 'it was a fearful cold night, raining, 
■ and sleeting, * * * It was almost bitter cold. The rain was freezing as 
it fell — a regular winter's storm.' While the plaintiff was in the caboose eat- 
ing his breakfast, the train moved ofC. He immediately started for his post, 
leaving behind his coat and gloves. Upon reaching the south end of tlie third 
car from the caboose, he attempted to let himself down from it in order to 
reaeh the next'car ahead of him, which was the lumber car, and pass over the 
latter to the one on which he usually stood while the train was in motion. At 
the moment he let himself down from the top of the house car, he forgot that 
one of Its steps was missing; and, before realizing the danger of his position, 
and without being able then to lift himself back to the top of the car, he fell 
below upon the railroad track and bèt-\^'een the wheels of the moving train, 
causing him to lose both legs. The plaintiff testifles that if, at the moment of 
letting himself down from the top of the car, he had recalled the fact that one 
of its steps was gone, he might hâve puUed himself back with his hands, or 
hâve 'slid down' on the brake rod, for he had before climbed up and down by 
holding that rod with one hand and putting his foot against it and pulling 
himseJf up until he touched the running board." 

The foregoing statement shows that the knowledge of the defect, 
to wit, the missing step, was brought to the attention of the conductor 
who in turn assured the party injured that the car would be dropped 
at the next station, and, in the absence of information from the con- 
ductor to the effect that he had not removed the car, the party injured 
was justified in assuming that the same had been dropped, and that 
any car that he might attempt to climb upon would be in a reasonably 
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safe condition. The information he had received f rom the conductor, 
taken together with the exigencies of the occasion, were sufficient to 
reHeve the plaintiff from the charge of contributory negUgence, as the 
court very properly held in that case. 

In the case of Kane v. Railroad Ce, supra, among other things, it 
was said: 

"But it is said that tlie efficient, proximate cause of tlie Injuryto the plain- 
tiff was his use of the détective appliances at tlie end of the car from whieh he 
fell, when lie knew, and, at the moment of letting liimself down from that car 
should not hâve forgotten, as he said he dld, that one of its steps was missing. 
It is uudoubtedly the law that the employé Is suilty of contributory négligence, 
which will defeat his right to recover for injuries sustained in the course of 
his employment, where sucli injuries substantially resulted from dangers so ob- 
vions and threatening that a reasonably prudent nian, under similar circum- 
stances, would hâve avoided theni if in his power to do so. He will be deemed, 
in such case, to hâve assumed the risks involved lu such heedless exposnre of 
himself to danger. Hough v. R. R. Co. [KM) TJ. S. 224, 25 L. Ed. G121, Dist. of 
Columbia v. JlcIOlligott [117 U. S. 021, 6 Sup. Ct. 884, 29 L. Ed. 940], and Good- 
lett v. Louisville & Nash. R. R. Co. [122 U. S. 301, 7 Sup. Ct. 1254. 30 L. Ed. 
1230]. above cited; Northern Pae. R. R. Co. v. Herbert, 116 U. S. C42, 6 Sup. 
Ct. 590, 29 L. Ed. 755." 

In submitting the instruction hereinbefore referred to, the court 
failed to explain to the jury that the rule in regard to contributory 
négligence was différent from the one which pertains to assumption of 
risk. Thèse two défenses being essentially différent, and not depend- 
ing upon the same principles of law, the granting of this instruction 
was calculated to confuse the minds of the jury in determining the 
issues submitted for their considération. In the case at bar the in- 
juries sustained resulted from dangers that were so open, patent, and 
obvious that a reasonably prudent man, situated as the injured person 
was on that occasion, could hâve avoided the same if he had exercised 
ordinary care and caution. Therefore the rule announced in the Kane 
Case, supra, and relied upon as controUing in this case, does not apply. 

Even if the brake had been defective, as contended by counsel for 
défendant in error, it is shown by the évidence that if he had stood on 
the running board, or near thereto, that he could hâve avoided ail 
danger; but in utter disregard of dangers that were well known to 
him, for some unknown reason, he fook a position on the car which 
necessarily brought him in contact with the eaves of the house, and 
was thereby injured. Under the circura stances it cannot be contended 
that his in jury was in any wise due to the négligence of the plaintiff 
in error. 

It is insisted by défendant in error that the brakes failed to work at 
the time he was injured. This is not évidence that the same were de- 
fective. It is true that the master is required to furnish his employés 
with reasonably safe appliances with which to work, and to use or- 
dinary care in keeping the same in repair ; but the rule does not go 
to the extent of constituting the master an insurer. If the master 
negligently fails to perform his duty towards his servants in providing 
thein with reasonably safe appliances with which to work, or fails to 
inspect such appliances, and in jury results therefrom, then he can 
be held liable for injuries which may be received by his servants by 
reason of such failure. In an action like the one at bar, the burden 



112 153 FEDEEAL EEPOETER. 

is on the plaintiff to show one or the other of thèse facts. He must 
either show by compétent évidence that the master was neghgent in 
furnishing the appHances or machinery, or that he did not exercise 
ordinary care in repairing and inspecting the same. Thèse facts must 
affirmatively appear in order to entitle the plaintifif to recover. 

"The mère fact of the accident is not enough to establish negHgence. 
There must be additional and affirmative proof of the particular negU- 
gence which caused the accident, and it must also appear that the mas- 
ter had opportunity of previous knowledge." 1 Bail. Mas. & Servt. 
§ 406. 

"The presumption is that the master has done his duty by fur- 
nishing safe and suitable appliances, and, when this is overcome by 
positive proof that the apphances were defective, the plaintifï is met by 
the further presumption that the master had no notice of the defect, 
and was not neghgently ignorant of it. It is not sufficient to show 
that the plaintiff was injured, and that the injury resulted from a defect 
in the machinery; but it must go further and establish the fact that 
the injury happened because the master did not exercise proper care in 
the premises." 1 Bail. Per. Inj. Mas. & Servt. § 365. 

The évidence in this case fails to show that the master was nég- 
ligent in any respect. It was shown by the défendant in error that 
he imdertook to operate the brake, but that it would not hold. Further 
on in his cross-examination he said, "I wound the chain up tight," 
which shows that the chain was not broken. Even if in attempting to 
set the brakes he had broken the chain, this of itself would not hâve 
constituted négligence on the part of the master. However, the un- 
contradicted évidence of the conductor and brakeman is to the effect 
that immediately after the accident the brake was found in perfect 
order. Under thèse circumstances, we do not think that there was 
sufficient évidence as to the négligence of the défendant company 
to warrant the submission of the case to the jury. 

In the case of Edgens v. Mfg. Co., 69 S. C. 529, 48 S. E. 538, the 
court, said : 

"The fact of accident carries with it no presumption of négligence on the 
part of the employer, and it is an afflnnatlve fact for the injured employé to 
establish that the employer has been guilty of négligence. * * * It is not 
sufficient for the employé to show tliat the employer may hâve been guilty of 
négligence. The évidence must point to the fact that he was." 

The learned judge who tried the case below was evidently imoressed 
with the fact that there was not sufficient légal évidence to entitle the 
plaintiff to recover, and, in discussing this phase of the question, said : 

"I am doubtful if the plaintiff has the right to recover in this case. I am 
inclined to thlnk that this injury was the resuit of his own négligence ; but I 
think there is a question for the jury, and I will let it go to the jury." 

While there are a number of exceptions to the charge of the court, 
at the same time, we do not deem it necessary to consider the same, 
feeling, as we do, that there is not sufficient légal évidence from which 
the jury could in fer that the injury sustained was the resuit of the 
négligence of the défendant in error. 

For the reasons herein stated, the judgment of the Circuit Court is 
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reversed, and the case remanded to that court, with instructions to set 
aside the verdict, award a new trial, and to proceed thereafter in ac- 
cordance with the views herein expressed. 



TJNITED STATES v. LAUKIN. 

(Circuit Court of Appcals, Sixtli Circuit. April 5, 1907.) 

No. 1,595. 

1. CUSTOMS DtlTIES— PeOCEEDING FOU POKFEITURE OF SlIUGGLED GOODS— JURIS- 

DICTION. 

Jurisdiction of a proceeding for the forfeiture of smuggled goods exists 
only in tlie district of seizure, wliicli is tlie district in wliicb tlie goods, if 
on land, are l'ound ; a colicctor cannot, by carrying ttiem into anotlier dis- 
trict and tliere mailing the formai seizure, confer jurisdiction of tlie pro- 
ceed ing on the court in sucli district. 

2. Pleadikg— Négative Preokant. 

Pleas which are evasive or double are bad, and a négative pregnant is 
not a good plea for any purjiose. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Pleading, §§ 202- 
205, 2G1-263.] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 

This is a proceeding to déclare the forfeiture of certain valuable jewelry al- 
legod to liave been fraudulently snuiggled into the United States, through the 
Ijort of New York, on .June 10, 1002, by one Cassie L. Chadwicl;;. The informa- 
tion contains the usual and requisite avermcnts touching the intcntional and 
fraudulent importation with intent to clieat and defraud the revenue of the 
United States, and then avers that the property so smuggled had been seized 
by Charles F, Leach, collector of the Northern District of Ohio, within said 
district, on May 19, 1005. Adrian H. Earkin, being interested as a cliiimant, 
came in and entered lus appearance for the sole purpose of denying tlie juris- 
diction of tlie court below to entertain jurisdiction of any proceeding for the 
forfeiture of said property. To this plea a demurrer was filed which. upon ar- 
gument, was overruled. A reply to the plea was tlien iiled, and to this reply 
the claimant demurred, This demurrer was sustained. The government de- 
clined to amend or further plead. The court sustained the plea, and dismissed 
the information. From this judgment, the United States bave aiipealed, and 
assigned error. 

John J. Sullivan, for the United States. 
A. C. Dustin, for défendant. 

Before LURTON, SEVEREiNS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge (after stating the case). The articles 
against which this forfeiture proceeding was begun were illegally 
imported through the port of New York. Subsequently, they were 
found in the city of New York and in the possession of the claimant 
as bailee. Thèse jewels had been pledged by the owner and importer, 
Mrs. Cassie L. Chadwick, to one J. W. Friend, and Friend placed them 
in the custody of Adrian H. Larkin, as bailee and attorney. Friend, 
learning that a claim had been made that same had been illegally and 
surreptitiously imported through the port of New York by the pledg- 
or, visited the Secretary of the Treasury and made disclosure of his 
153 F.— 8 
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possession of samè and his rights, and, as averred by thé plea, made an. 
agreement with the Secretary that same should be kept in the city of 
New York, open to the inspection and examination of any officiai of the 
department. Friend, not being himself a résident of New York, 
placed them in the custody of the claimant, with authority to conduct 
any transactions with the Treasnry Department grovving eut of the 
claim that same may hâve been fraudulently imported. At the request 
of the department, Mr. Leach, collector of the port of Gleveland, went 
to New York for tlie purpose of examining the jeweiry and deter- 
mining by inspection whether same had been illegally imported, and 
whether it was subject to seizure and forfeiture. He accordingly ap- 
phed to Larkin to be allowed an inspection, and this was permitted. 
The plea then states that Leach "informed said Larkin that certain of 
said jeweiry had not been wrongfully imported, and that he did not 
care to make further examination thereof, but that certain of said 
pièces he was in doubt about, and would like to exhibit them to a 
person, located in New York City, who was expert in such matters, 
for his opinion, and asked permission to take said jeweiry away from 
the office of said Larkin for that purpose, he promising and sgreeing 
to return said property to said Larkin, at his office in New York City, 
on the afternoon of that same day. Thereupon, said Larkin, relying 
upon said promise and agreement of said Leach, delivered said prop- 
erty into his possession and custody, receiving from said Leach a re- 
ceipt therefor in writing, a true copy of which is hereto attached and 
marked "Exhibit A," and made a part hereof. 

The receipt referred to is in thèse words : 

"New York, Mardi 14, 1905. 

"Received of A. H. Larkin, attorney for J. W. Frieud, the followiiig pièces of 
jeweiry, for examination nnd Identiiication : 

"1 Marquise (single stone) diamond ring. 

"1 ruby and diamond ring. 

"1 diamond ring, about three karats, off color diamond. 

"1 ring set with two eabochin rubies and sixteeu diamonds. 

"2 earrings set witli two Icarat diamond and small peai'-siiaped diamond 
pendants. 

"1 Marquise (canary) diamond ring. 

"1 ring set with diamonds In shape of shield. 

"2 empty settings. 

"1 ring set witli diamond in sliape of sliield. 

"1 ring set with two flve-karat diamonds, twel-s'e diamonds in sbank. 

"1 six-lMrat diamond (white) ring. 

"1 seven-stone pearl ring. 

"2 opal sticlv pins. 

"1 châtelaine watch. 

"1 brooch (one oval opal) suiTounded by eight diamonds and small spr. 
rubies. 

"1 card case set with jewels. 

"[Signed] Chas. F. Leach, Collector of Customs." 

It is then averred that said Leach, in violation of his agreement, 
carried same to Cleveland. That from there he returned certain pièces 
of the lot to Larkin, as not subject to seizure, and seized the remainder 
at Cleveland, as having been illegally imported, and then caused this 
proceeding to be instituted in the District Court for the Northern 
District of Ohio. To this plea the district attorney replied. So far 
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as this relates to the promise or agreement under which the coUector 
received the property nere involved, it is in thèse words : 

"Tliat atter an exaiuination oii tlie jewelry al'oremeiitiouwl, tlie said col- 
lector infoniiecl tlie said AUriaii II. ijaiiciu tiiat lie was lu doubt as to wliich 
specilic articles ot jewelry and ruercUaudise were uulawlully iniported, and 
mat it would be uecessary t'or liiin to taije sucli articles as to wlucn lie was lu 
doubt and Inrther examine tlieui as to wlietlier or not tliey liad been unlawtully 
iinported ; and tliereuijon the said Charles i". Leach received iuto his cure 
certain of the said articles of jewelry and merchandise, iind gave to the said 
Adrian H. Larkin a receipt for the same, a coi)y ot which is set forth in tbe 
plea to the jurisdictiou hereiu flled. ' 

"Plaintif]' further says, tliat it denier tliat the said Charles F. Leach, eol- 
lector as aforesaid, proniised to the said Adrian II. Larkin that he would im- 
medlateiy return the said articles ot jewelry and nierchanùise which he thus 
received iuto his care, and plahitiff further dénies tliat he took said jewelry iii- 
to his care uierely to submit it to an expert in New York for valuation, or that 
he said to said Larkin, or any otlier persun, that such was his purpose or 
intention. But plaintilî says that only in the city of Clevelaud, Ohio, coukl the 
said coliector of custoius, Charles F. Leach, aseertaiu which of said articles 
were unlawfully imported, and that, with consent of the said J. W. Frieiul, the 
said Charles F. Leach hrought the said articles of jewelry and uierehandise 
to Cleveland, and that he thei'e made a caretul investigation ;uid ascertained 
that certain of tiie said articles of jewelry and niercluuulise which he had thus 
brought trom New Yorlc were not unlawfully ini])orted, and thèse articles of 
jewelry and inerchandise he forthwith retnrned to tUe said J. IL Larkin, at 
New York; the reniaiuing articles of jewelry and inerchandise — that is to 
say, those ineutioned in the hiforniation hereiu liled — lie ascertained were un- 
lawfully iiniiorted, and thereuiion — that is to say, on the lOth day of May, 
190.J, lu Cleveland, Ohio — he did seize the said articles of jewelry and uier- 
ehandise ineutioned in the said information, and did claini title in the saine 
for the plaintlff, the said United States." 

The repiy is ambiguotis. The averment is that he promised to 
return the jewelry to the claitnant upon the "afternoon" of the day he 
received it. The reply is a déniai that he promised to "immediately 
return the said articles." It is that form of pleading which is styled a 
"négative pregnant," an admission that he received same under a 
promise to return same and a tender of an issue as to whether his 
promise was to return same immediately. The averment was that he 
received the jewelry under a statement that he wished to submit same 
to an expert in the city. The reply is that he did not take it into his 
custody ''merely to submit to an expert in New York for valuation." 
The question is not whether he entertained a purpose not expressed, 
but whether he did not promise to return same when he had carried 
out the purpose for which he had requested possession. The reply is 
evasive and does not deny the substantial averments of the plea. "The 
law refuseth douole pleading," said L,ord Hobart, in Slade v. Drake, 
Hob. 295, "and négative pregnants, thcugh they be true, because they 
do inveigle and do not settle judgment upon one point." Stephen on 
Pleading (Heard's) =^381, 383. We quite agrée with the court below 
that under the circumstances of this case, thèse jewels were not sub- 
ject to seizure in Cleveland, but should bave been seized in the district 
of New York. The articles were found in the latter district and 
should hâve been there seized. 

Section 3072, Rev. St. [U. S. Comp. St. 1901, p. 2011], is supposed 
to confer gênerai authority upon every collecter to make seizures of 
property both within and without his district, if he bas ground for 
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believing- same subject to seizure. No construction of this sect'on 
bas been found, save that by Judge Benedict, in the case of The 
Joshua Leviness, 9 Ben. 339, Fed. Cas. No. 7,549, where that learncd 
judge expressed the view that the authority to make seizure without 
the district is of merchandise found upon a vessel seized under section 
3059, Rev. St. [U. S. Comp. St. 1901, p. 200G]. We need express no 
opinion upon this subject. But there is no authority which authorizes 
a collector who finds smuggled property in one district to carry it into 
another for the purpose of changing the situs of seizure and adjudica- 
tion. Section 3086, Rev. St. [U. S. Comp. St. 1901, p. 2015], provides 
that when an article is seized it shall be placed "in the custody of the col- 
lector or other principal officer of the customs of the district in which 
the seizure shall be made, to abide adjudication by the proper tri- 
bunal. * * *" 

The dictrict of seizure is the district in which the suspected article, 
if merchandise on land, is found. The proper district for an adjudica- 
tion of forfeiture is the district in which the seizure was made. The 
Abby, 1 Mason, 360, Fed. Cas. No. 14; Four Packages v. United 
States, 97 U. S. 404, 24 L. Ed. 1031. Thèse articles were found in 
the Southern District of New York. If, as now claimed, the collector 
for the Northern District of Ohio had authority to seize them wher- 
ever found, he should hâve seized them where in fact he found them, 
and then placed them in the custody of the collector of the port of 
New York, to hold until adjudication. But he neither seized the jewels, 
unless his breach of trust in not returning them as he promised to do, 
be regarded as an officiai seizure, nor returned them to the posses- 
sion of the claimant, but carried them to his own district and there 
went through the form of a seizure. That he took them to his own 
district in order to détermine whether they were subject to seizure, 
cannot affect the question of jurisdiction. They had been found in 
New York, and should hâve been seized there. The fact that évi- 
dence important to identify them was in Cleveland, and that it was nec- 
essary to carry the jewels to that point for identification, should not, 
under the circumstances of this case, affect the jurisdiction of seizure 
and adjudication. When Leach received thèse jewels, he did so as 
a collector. So ran his receipt. If he carried them out of the district 
where they were found for the purpose of identification, he did so in 
breach of his agreement and should not be suffered to say now that 
he "found" them in Cleveland and there seized them. 

Judgment affirmed. 



VIOKSBURG WATBRWORKS CO. v. MAYOR, ETC., OF CITY OF 
VICKSBURG. 

(Circuit Court of Appeals, Fifth Circuit. April 25, 1907.) 
No. 1,641. 
Appeai^Final Okdeb. 

Complainant, having obtained an injunetlon agaînst the maintenance of 
certain suits in a state court affiecting its water rights and right to eut 
ofï service in order to coeree payment of back debts, flled a bill, tlie ob- 
ject of wliich was to liave défendants made parties to tbe original bills. 
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and to obtain agaiiist them a perpétuai injiinction restraining further pros- 
ecution of« certain suits wbich détendants bad brought in a state court for 
the same purpose. Hehl, tbat a order niodifying a temporary restraining 
order agaiust défendants, so as to permit thoui to prosecute tiieir suits in 
the State court with référence to questions not deterniined in tlie prior 
proceedings, but not determiniug the cause on the merits nor ordering tbat 
the bill or motion be dismissed, was not a final order trom wbich an ap- 
peal eould be taken. 

[Ed. Note. — Finality of judgments and decrees for purposes of review, 
see note to Brush Electric Co. v. Elec'tric Inip. Co. of San .Toso, 2 G. C. A. 
370 ; Central Tnist Co. v. Jladden, 17 C. C. A. 288 ; Prescott & A. C. Ry. 
Co. V. Atchison, T. & S. F. R. Co. et al., 28 C. C. A. 482.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Mississippi. 

In certain suits, Xo. 41, and ancillary proceedings thereto, No. 79, of the 
docket of the Circuit Court, eutitled Vicksburg AVaterworks Company v. Mayor 
and Aldermen of the City of Vicksburg, theretofore brought and decided, the 
last brancb of the same being now peuding in the Suprême Court of the Unit- 
ed States, the A^icksburg Waterworks Company, complaiuant, flled a so-called 
motion making nevv and additional parties défendant, praying for a perpétuai 
injunetion and for a rule upon such défendants to show cause why they should 
not be attached for contempt for the violation of the decrees of the court there- 
tofore rendered and of the injunctions granted in such cases, and for reasons 
gave a fuU statement of the previous litigation and the decrees rendered there- 
in. The decree in No. 79 was particularly set forth as follows : 

"This cause coming on to be flnally heard at this the January term, 1906, 
of this court, upon the original hill of complaint and the answer of the défend- 
ant thereto, and ail of the exhibits which are made such, to said original bill 
of complaint and said answer, and ail of the other pleas and proceedings in 
this cause, together with a certifled copy of the charter of the said Vicksburg 
Waterworks Company, which is flled in the records as évidence in this cause, 
also the pétition of défendant for a modification of the temporary injunetion 
granted in this cause, so that the complainant shall not be authorized to eut off 
water from its patrons who refuse to pay the rates of complainant, claiming 
the right to hâve the injunetion modified by virtue of the ordinances of the 
défendant, fi.xing water rates; and the motion of complainant to bave said 
injunetion granted heretofore made perpétuai, and the court having heard the 
argument of counsel, and being fully advised in the premises, and being satis- 
fied tbat the complainant Is entitled to the relief prayed for in its bill of com- 
plaint and for fuU relief, it is tbereupon finally ordered, adjudged and decreed: 

"First. That the défendant, the mayor and aldermen of the city of Vicks- 
burg, be and is hereby denied the relief prayed for in its pétition, to wit: ïhat 
the injunetion be modified so that the mayor and aldermen of the city of Vicks- 
burg shall not be restrained from enforcing the ordinances passed by them 
flxing the water rates and prescribing rules and régulations of the Vicksburg 
AVaterworks Company, and that the Vicksburg Waterworks Company shall not 
be permitted to eut ofC patrons' water, provided patrons pay the rates flxed in 
said ordinances. 

"Second. That said défendant be and is hereby enjoined from enforcing the 
said three ordinances described in said bill, to wit: An ordinance entitled 
'An ordinance to flx and prescribe maximum rates and charges for water sup- 
plied to the inhabitants of the city of Vicksburg whether measured by meters, 
and for other purposes,' approved the 20th day of April, 1904 ; an ordinance 
entitled 'An ordinance to flx and prescribe maximum fiât rates and charges 
for the supply of water to eonsuniers in the city of Vicksburg and for other 
purposes,' approved the 20th day of April, 1904 ; and an ordinance entitled 
'An ordinance to require waterworks, gas and electric light companies to 
présent blUs before charging damages for a failure to pay them when due,' 
approved the 8th day of December, 1903, sa far as the latter relates to com- 
plainant. 



118 153 FEDERAL REPORTEK. 

"Third. That the restrainiiig order heretofore granted in this cause on the 
llth day of January, 1905, be, and the same is hereby, made perpétuai. 

"Fourth. ïliat said défendant be, and is hereby, enjoined from in any mau- 
ner interfering witli complainaut's contract rights uuder its said coutract witli 
the City of Viclisburg entered iuto between Samuel R. Bullock & Co. and said 
City uuder the ordinances of November 19, 1886. 

"î'ifth. That the défendant be, and is hereby, enjoined from interfering 
with the rules and régulations of coniplainant, the Viclisburg Waterworks Com- 
pany, and the water rates for the inhabitants of the city of Vicksburg now in 
force, established by the Viclisburg Waterworks Company. 

"Sixth. That said défendant be, and is hereby, enjoined from interfering 
with the water rater known as 'fiât rates,' now in force established by the 
Vicksburg Waterworks Company. 

"It is further ordered, adjudged, and decreed that the défendant pay ail 
costs of this cause. 

"Finally ordered, adjudged, and decreed this the 3d day of January, A. D. 
1906. 

"H. C. Kiles, Judge." 

Among other things, it was averred : 

"Tour orator would show that notwithstanding the decree and injunctions 
of this honorable court, as hereinabove set forth, and notwithstanding that 
the Suprême Court of the state of ilississippi bas decreed that suits of the 
charaeter of tbe suits flled by défendants can not be brought in the state 
courts, and notwithstanding défendants full knowledge of ail the proceedings 
hereinabove set forth, the said défendants, either as complainants, or as at- 
torneys for complainants, as will be hereinafter more particularly stated, hâve 
willfully and maliciously flled suits in the chancery court of Warren county, 
Miss., based on alleged invalidity, illegalitj', and unreasonableness of varions 
of your petitioner's rates, rules, and régulations and hâve obtained temporary 
injunctions. someprohibitory, and some mandatory, restraining your orator fronr 
enforcing its rates, rules, and régulations, and especially the cutting ofi of tlie 
water from défendants' premises for nonpayment of back biîls, commanding 
défendant to turn on the water again where it has been eut ofï because of tlie 
nonpayment of past due bills of défendants, thereby willfully, maliciously, and 
unlawfuUy committing acts in violation of said deerees and Injunctions of this 
honorable court." 

The complaint then proceeds with argumentative averments showing the 
right of the complainants to enforce its rules and régulations, and how the 
défendants were in contempt, and the said motion concludes with the follow- 
ing prayer: 

"Wherefore, your orator prays that your honorable court grant an order re- 
quiring défendants J. C. Bryson, J. B. Dabney, Harris Dickson, A. O. Harden- 
Stein, Mrs. ïhos. II. Dickson, T. M. Searles, G. W. Crock, Lizzie Sanguinetti, 
Annie Sanguinetti, Mary Sanguinetti, Délia Lanceskes, and Lena Youngblood 
to show cause why they should not be attached for contempt of this court in 
violating said deerees and injunctions in said suit No. 41, and said suit No. 
79, ancillary thereto, and upon the pétition of your orator to grant said alias 
and pluries writs of injunction which were issued on the 2d day of April, 1906, 
upon pétition of your orator, by flling their bills of complaint containing the 
said contemptuous averments in the chancery court of Warren county, Miss., 
as aforesaid ; and that they and each of them, their agents, servants, and at- 
torneys, be restrained by order of this court from proceeding further in the 
proseeution of said suits in the chancery court of Warren county. Miss., until 
this motion for contempts shall hâve been heard and a final order made here- 
ih; and that, upon said final hearing hereof, they and each of them, their 
agents, servants, and attorneys, may be perpetually restrained from further 
proseeution of said suits or any of them ; and that your orator may be award- 
ed its said damages in the sum of $675 to be paid by said défendants, and such 
other and further damages as your orator may sufCer hereàfter in the premisee; 
and that the costs of this proceeding be required to be paid by défendants. 
And for such other and fufther relief as tlie facts may demand, and as in 
duty bound your orator will ever pray," etc. 
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Upon this motion, the judge made the following order : 

"To the Clerk of tlie Circuit Court of tlie United States for tlie Southern Dis- 
trict of Mississippi : 

"You will issue a restraining order commanding the said défendants in the 
foregoing motion to retrain troni doing any further act in further prosecution 
of tUe said suits in the chaneery court of Warren county, Miss., which are 
nanied in said motion, until the furllier order of this court. And you will 
also issue an order connuanding said défendants to appear before this court on 
the first Monday in November, 390G, unless another time and place shall be 
fixed upon application of said défendants, by order of this court, and show 
cause, if any, as prayed for in said nsotion, why they should not be attached 
for contempt for violating the decrees and injunctions heretofore reudered 
and issued in said suits in this court entitled 'V'icksburg Waterworks Company 
V. Mayor and Aldermen of the City of Vicksburg,' No. 41, equity, and said suit 
l-;nowu as No. 79 of the sanie title, ancillary to said No. 41, as set out In said 
motiou. 

'■Sept. Ist, lOOG. lî. C. Niles, Judge." 

The several respondents filed an answer to the motion, and also a demurrer 
to the same. The answer is lengthy, and puts at issue many facts alleged in 
Ihe motion. 

The demurrer gave as grounds: Kirst. Tliat it doos not appear fi-oni the 
said c<miplaint that the said respondents or any of them were parties to either 
suit No. 41 or No. 79, equity, tlie decrees whereof are alleged to hâve beon vio- 
lated by said parties respoudent: second, that the said compUiint is otherwise 
insuDicient in law to charge défendants with contempt or any other misde- 
)ueanor. 

On a day fixed, the matter came on to be heard, and the following decrees 
were rendered : 

"Vicksburg Waterworks Co. v. Miiyor and Aldermen of the City of Vicks- 
burg. Nos. 41 and 70, Eq. 
"Decree in Contempt Proceedings. 

"This day this cause coming on to be heard on pétition of complainant and 
<'xhibits, and the answer of défendants and exhibits, upon motion to dissolve 
the restraining order heretofore grauted herein, and the court having heard the 
argument of counsel for the respective parties, and having eonsidered the mat- 
ter, it is thereupou ordered, adjudged, and deereed that said restraining order 
be and the same is hereby modified in the following particulars, to wit: The 
défendants herein shall be permitted to proseeute said suits heretofore filed by 
them against complainants in the chaneery court of Warren county, Miss., 
in so far as they, and upon the allégations in the several bills contained which, 
do not contravene and are not in conflict with any of the rates, rules, and régu- 
lations of complainant the Vicksburg Waterworks Company, which are made 
lîxhibit A, to its pétition herein and heretofore adjudicated by this court to be 
reasonable. But any other questions contained in said suits, this court does 
not restrain said défendant from trying in the chaneery court of Warren coun- 
ty, or in any otlier county, or lu any other court or county. And the court is 
further of the opinion that in cases where there is a claim for arrears due on 
a water bill from the consumer to the waterworks company, and the consumer 
tenders payment for future services under the rules and régulations of the 
complainant waterworks company, that the said waterworks company bas no 
légal right to eut off the water of said consumer solely for the purpose of 
coercing payment for prier service; but the said waterworks company must 
proceed to colleet the past due indebtedness as other debts collected under the 
law. 

"It is therefore ordered, adjudged, and deereed that the said restraining or- 
der be modified in accordance with thèse views, and to that extent dissolved 
and vacated, and that complainants pay the costs of this proceeding. 

"Ordered, adjudged and deereed this the 14th day of November, 1906. 

"H. C. Niles, Judge." 
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"Vicksburg Waterworks Co. v. Mayor and Aldermen of the City of Vieka- 
burg. Nos. 41 and 79. Equity. 

"The above-styled matter coming on to be heard on tbe motion of the com- 
plainant, the Vicksburg Waterworks Company, to hâve the défendants J. O. 
Bryson, J. B. Dabney, Harris Dickson et al. cited to show cause vvhy they 
should not be punished as and for a contempt, and upon the demurrer of the 
said défendants to the said motion, and the court, having heard and considered 
the said motion on the said demurrer, Is of the opinion that the said demurrer 
is well taken, and that the said motion should be dismissed in so far as it 
charges contempt against the said parties. 

"It is therefore ordered, adjudged, and decreed that the said demurrer be 
sustained, and that said défendants named in said pétition be, and they are 
hereby, purged of contempt by reason of the matters and things set forth and 
chargea in said motion, and that complainant pay the cost of this proceeding. 

"Ordered, adjudged, and decreed this the 14th day of November, 1906. 

"H. G. Niles, Judge." 

From thèse two deerees the Vicksburg Waterworks Company sued out this 
appeal, assigning many errors in the same. 

Robert I,. McLaurin, Amos A. Armistead, and E. L. Brien, for 
appellant. 
J. C. Bryson and Harris Dickson, for appellee. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

After stating the case as above, the opinion of the court was de- 
livered by PARDEE, Circuit Judge. 

The appellees move to dismiss this appeal, because neither of the 
deerees above mentioned is final. At the bar the appellant abandon- 
ed the appeal so far as the contempt proceedings are concerned, but 
insists on the errors assigned as to the first-mentioned decree. Leav- 
ing out of considération the charge of contempt for violation of form- 
er deerees, and treating the so-called motion as a bill in equity, the 
object was to hâve the respondents made parties défendant in the 
bills already decreed upon, and to obtain against them a perpétuai 
injunction restraining them from further prosecution of certain suits 
pending in the chancery court of Warren county, Miss. In the way 
of passing upon complainant's right to such relief, the Circuit Court 
issued a temporary restraining order, and thereafter, on a hearing, 
modified the restraining order. Beyond this modified restraining 
order, the court has not decided as to the relief the complainant is 
entitled to, unless it be in the opinion and ruling found in the modify- 
ing order, to wit : 

"And the court Is further of the opinion that in cases where there is a claim 
for arrears due on a water bill from the consumer to the waterworks eompany, 
and the consumer tenders payment for future service under the rules and 
régulations of complainant waterworks eompany, the said waterworks eompany 
has no légal right to eut off the water of said consumer solely for the pur- 
pose of coereing payment for prior service ; but the said waterworks eompany 
must proceed to collect the past due indebtedness as other debts collected un- 
der the law." 

It is contended that as the rules and régulations of the complain- 
ant, as approved by final decree in the ancillary proceeding No. 79, 
allowed the cutting off of water from a consumer to coerce payment 
for prior services, and as the court has, in modifying the restraining 
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order, expressly held to the contrary, the court has finally passed on 
the merits of the original motion, and the decree is final. To support 
this contention, the counsel cite French v. Shoemaker, 13 Wall. (U. 
S.) 86, 20 Iv. Ed. 270, as foliows : 

"Objection is made tliat the decree is not final, because it does not in terms 
tlismiss tlie cross-bill ; but the court is of the opinion that the statement con- 
tained in the decree that the equity of the case is with the eoni))lainiint by 
necessary implication disposes of the cross-bill as effectually as it does of tlie 
answer flled by the appellant to the original bill of eomplaint. l.eave, it is 
true, is gi%'en to either party to apply at the foot of the decree for sucb further 
order as may be necessary to the due exécution of the same, or as may be re- 
quired in relation to any matter not finally determined by it: but it Is quite 
apparent that the réservation was superadded to the decree as a précaution, 
and not because the court did not regard the whole issue between the parties 
as determined by the decree. Such was doublless the view of the Chief Jus- 
tice who passed the decree, as the application for the appeal was made to 
him at the same term, and was imniediately granted without objection." 

Again : 

"Unquestionably, the whole law of the case before the court was settled by 
the Chief .Justice in that decree, and as nothing remains to be done, unless a 
new application shall be made at the foot of the decree, the court Is of the 
opinion that the decree is a final one, as it has couclusively settled ail the légal 
rights of the parties involved in the pleadings." Forgav v. Conrad, 6 How. lU. 
S.) 202, 12 L. Ed. 404; Thomson v. Dean. 7 Wall. (U. S.) 342, 19 L. E<3. 94: Beebe 
V. Russell, 19 How. (U. S.) 2&3, 15 L. Ed. 6G8, supra. Also, section 50.'5, Foster's 
Fed. Pr. ; Am. & Eng. Enc. PI. & Pr. vol. 2, pp. 66, 72, to like purport. 

And counsel say : 

"Ko elearer distinction between an interlocutory or administrative order, 
and a final decree, can be found, than that given In the above authorities. An 
examination of the final decree in this cause, on page GGO of the record, shows 
clearly that the court so understood it to be a final decree, and this is a faet 
to be considered, for it flxed the rights of the parties as set up in the plead- 
ing, and tnxed the cost against complainants [appellants hère]. As far 
as the pleadings in this cause went, there was nothing else for tlie court to 
décide. The matter was at an end. There was no other report to court to 
be had, no other facts to hear. The rights of the parties were fully heard and 
finally adjudicated by this decree, and the eomplainant was taxed with the 
cost, as above stated, showing that the court understood that this decree was 
final on the pleadings presented in this cause." 

To ail this, we say that the authorities cited, though unquestion- 
ably stating correct rules, are not controlling on the facts shown in 
this record. No matter what the judge may hâve thought he was 
deciding, and although he gave a judgment for costs, he did not, in 
the decree in question, grant or dismiss the motion bringing the de- 
fendants into court, and he has left for future décision the main ques- 
tion presented on the motion, i. e., whether the respondents shall be 
in any wise perpetually restrained from further prosecution of the 
suits in the chancery court of Warren county, Miss., and pending the 
décision of that question they are temporarily restrained from such 
prosecution ; true, not to the extent desired by the eomplainant, be- 
cause the judge in modifying the original restraining order gave a 
construction temporary, not final, of certain rules of the company re- 
lating to the cutting ofif of water from nonpaying consumers. 

It frequently occurs that ail the law of a case is settled by the rul- 
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ing on ckmurrer; but, unless the ruling is follovved by a dismissal of 
the bill, there is no final decree. Hère, the court's ruling goes only to 
a part of the case, and the bill or motion is not dismissed. The case 
presented is anomalous, if not unique, involving interesting questions 
of practice; but as yet no final decree has been rendered, and without 
a final decree our jurisdiction to review does not attach. 
Appeal dismissed. 



ATLANTA, K. & N. Rï. CO. v. SOUÏIÏERN RY. CO. 

(Circuit Court of Appeals, Sixth Circuit. Mareh 2, 1007.) 

No. 1,588. 

1. Railboads— RicuT op Way— Abandonment —Nature and Eléments— In - 

TENT. 

A railroad company. whicl) wrongfully obtalned and held possession of 
a riglit of way for a spur tracli to reach certain industries wliicli riglitfuily 
belonged to anotlier company, is not entitled to retain sucli possession as 
against the riglUful owner, on tlie ground of aliandonnient because of tbo 
construction by tlie latter of a spur tracl< over anotlier route, wliere it 
appeared tbat sucb construction was nccessitated l)y its inability to ob- 
tain i)ossession of tbe rigbt of way in dispute, and was tomporary only, 
and witbout any intention to abandon its riglUs whicb were in litigation. 

[Ed. Note. — For cases in poùit, see Cent. Dig. vol. 41, Railroads, §S 
213-210. 

Abandonment or forfeitnre of rigbt of way, see note to Townscnd v. 
ilicbigau Cent. R. Co., 42 C. C. A. .170.] 

2. Removal of Causes— Jueisdictional Averjie>;ts in Pétition — Failuke to 

Deny. 

Avermeilts of faet in a iietitiou for removal, in the absence of some 
déniai by answer or by comparison witli the record, must be takeu as ad- 
initted, and, if sniticient upon their face to jnstify a removal, ail other 
questions out of the way, will sustain the jurisdiction of the Circuit Court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes. 
§§ 16G, 189, 195.J 

Appeal from the Circuit Court of the United States for the East- 
ern District of Tennessee. 

This is a second appeal ; the flrst beiug from au iuterlocutory injunction 
awarded under the cross-bill upon pleadings, affidavits, and connter affidavits. 
For a full statcinent of the issues and our conclusions supporting the Jurisdic- 
tion of the Circuit Court and the iu.iunction awarded the Southern Railway, 
we refer to the opinion. 131 Fed. 657, GO C. C. A. 001. Upon a final hearing 
below, upon the bill of the Atlanta, Kuoxville & Northern Railway Company, 
and the cross bill of the Southern Railway Company, and ail of the évidence, 
the disputed rigbt of way was held to belong to tbe Southern Railway Com- 
I)any. The bill of the Atlanta, Knoxville & Northern Railway Company was 
dismissed, and the interlocutory iDjunction granted tbe Southern Railway 
Company unrier its cross-bill was made final. Tbe Atlanta, Knoxville & North- 
ern Railway Company was required to snrrender possession and to desist from 
ail interférence with the Southern Railway Company'» possession. From this 
decree the Atlanta, Knoxville & Northern Railway Company has appealed. 

J. W. Caldwell, for appellant. 
Léon Jourolmon, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 



ATLANTA, K. A N. ET. 00. V. SOUTHEBN BT. CO. 123 

LURTON, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

This is a litigation between two competing railway companies over 
the question of priority to a right of way desired by each for the pur- 
pose of constructing a spur, whereby certain manufacturing plants 
on the bank of the Tennessee river, at Knoxville, Tenn., might be 
served. The steps taken by each to obtain that part of the only di- 
rect route are fully stated in the opinion of this court, reported 131 
Fed. 666, 66 C. C. A. 601. The former hearing was upon the plead- 
ings and exhibits and a volume of affidavits and counter afïidavits. 
We then held that the Southern Railway Company had obtained the 
prior right over the land of S. B. Luttrell through prioritv of con- 
tract with the owner, and this conclusion was again reached by the 
court below upon full évidence. The essential facts of the controversy, 
as presented by this transcript, are so materially identical with those 
found in the former as not to demand any further restatement of the 
case or reconsideration of the conclusions we then reached. The first, 
second, third, and fourth assignments of error, which alone challenge 
the conclusion of fact as to the priority of right of the Southern Railway 
Company, are therefore overruled. 

The remaining assignments involve questions not necessarily pre- 
cluded by the fact of the priority of right found in favor of the ap- 
pellee company. The first of the questions covered by the assign- 
ments of error referred to is that the court erred in requiring the 
Atlanta, Knoxville & Northern Railway Company to deliver possession 
of the disputed right of way and desist from interfering with the use 
and occupation of same by that company. The ground upon which 
error is predicated is that pending this suit, and whlle the Southern 
was excluded from the occupation of the right of way in dispute, 
it had abandoned this route and constructed its spur upon another 
and différent route, and by this alternate route had reached and was 
serving the manufacturing plants which it originally purposed to reach 
by the disputed line. Intervening between the main line of the railway 
of each of the antagonistic companies, and the lands occupied by the 
industries negotiating with both for the construction of a spur for their 
private use, lay a body of land abutting on the Tennessee river owned 
by Mr. S. B. Luttrell. The industries desiring the spur proposed to 
furnish the company with which it should first agrée a right of way 
across this Luttrell land. The only direct or feasible way was at the 
foot of a blufï on this land and along the bank of the river. The in- 
dustries came first to an agrecment with the Southern, and procured 
from Luttrell a deed to this coveted right of way, a way apparently too 
narrow to be used by both companies. After the Southern had corne 
to an agreement, and after Luttrell had executed a deed to the South- 
ern of the right of way, and while it was in the hands of a représen- 
tative of the industries, but unregistered, the Atlanta, Knoxville & 
Northern Railway Company commenced a condemnation proceeding 
against Luttrell. Upon the strength of this fact and of a preliminary 
survey, it put a force of men at work upon this Luttrell right of 
way. Upon the same day, and perhaps, or almost, simultaneously with 
the action of the Atlanta, Knoxville & Northern Railway Company, 
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the Southern likewise took possession of part of the same route. At 
this juncture the présent bill was filed in a state chancery court, and an 
ex parte injunction was allowed excluding the Southern from the dis- 
puted route and from interfering- with the occupation of the Luttrell 
right of way by the Atlanta, Knoxville & Northern Railway Com- 
pany. At a later hour of the same day, a Hke bill was filed in same court 
by the Southern Railway Company, and an ex parte injunction obtain- 
ed stopping the activities of the Atlanta, Knoxville & Northern Rail- 
way Company. Some day s later the chancellor denied a motion to dis- 
solve the injunction restraining the Southern, but did dissolve the .in- 
junction restraining the Atlanta, Knoxville & Northern Railway Com- 
pany. This action left the Atlanta, Knoxville & Northern Railway 
Company in possession, and it has since remained in possession, and 
has constructed a spur track over part of the disputed route under the 
protection of the interlocutory injunction. The case in which this in- 
junction was allowed was later removed to the Circuit Court of the 
United States, and at a still later day the injunction dissolved, and 
an interlocutory injunction awarded the Southern. The decree award- 
ing this was the subject of the first appeal already referred to. 

The agreement between the Southern Railway Company and the 
industries, under which at an expense of several thousand dollars the 
latter had procured L,uttrell to convey to the Southern Railway Com- 
pany the right of way across his premises, obligated the former to at 
once construct and operate the proposed switch. When it found itself 
excluded from this route, it entered into a supplemental agreement, 
whereby the industries agreed that the railway company might sub- 
stitute an alternate line. This supplemental agreement recites that it 
is necessitated by the pending litigation with the Atlanta, Knoxville 
& Northern Railway Company. The original agreement bore date 
of June 30, 1903, and this supplemental agreement was made Septem- 
ber 1, 1903, and pending this suit. Pursuant to this later arrange- 
ment, the Southern Railway Company constructed a spur to certain 
marble quarries ; the spur being about four miles in length. This spur 
paralleled the route originally projected as far as the location of the 
contracting industries, but was about 1,000 feet south of that line. 
From this quarry spur a latéral spur was constructed to reach the in- 
dustries lying north and on the river. This spur is shown to hâve been 
quite inexpedient, as it crossed several traveled streets and roads, and 
was built in a public street for several hundred feet. The grade was 
bad, and the spur very expensive to operate, and not so convenient to 
some of the industries. To obtain the assent of one of the largest of 
the contracting industries, the appellee agreed to bear certain hauling 
expenses incident to the substitution of this alternate way "until such 
time as the Southern may secure control of its original line or arrange 
to make delivery of logs at the point contemplated in the original 
contract." 

That this "alternate" line, so far as the spur from the quarry line is 
concerned, was only a temporary expédient resorted to as a conséquence 
of its wrongful exclusion by appellant from the right of way to which 
it had a deed, is most évident from ail the circumstances in the case, 
including the very significant clause from the supplemental agreement 
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above quoted. It would be a most remarkable resuit if an expédient 
to which the conduct of the appellant has driven the appellee should up- 
on mère évidence of the fact, and without any supplemental bill, be 
held sufficient évidence of an abandonment of the very right of way 
in litigation and a sufficient reason for denying the rehef which the 
cross-bill plaintifï is otherwise plainly entitled to. The appellant itself 
is responsible for the nonuser of this right of way up to this time, and 
has protected its own wrongful possession by the processes of the court 
erroneously granted. The mère fact that the appellee has constructed a 
spur into thèse industries over a longer and more expensive route does 
not, under the circumstances, amount to serions évidence of an intent 
to abandon the more direct way from which it has been excluded. 
Abandonment of a property right is always a question of intention. 
As to the character of évidence necessary to support a decree based 
upon abandonment, see the views of this court as expressed by Judge 
Dav, now Justice Day, in Townsend v. Mich. Central R. R. Co., 101 
Fed. 757, 761, 42 C. C. A. 570. 

The suggestion is advanced that, to dispossess appellant, wiU give 
to appellee the only two routes by which thèse industries can be reach- 
ed. There is noth'ing in this. It may often happen that there is but 
one feasible approach for a private track to serve a particular interest. 
Nor does it appear that the Atlanta, Knoxville & Northern may not 
parallel appellee's quarry line and run a spur from such line into thèse 
industries, as it forced appellee to do. Whether the Atlanta, Knox- 
ville & Northern Railway Company may, under Acts Tenn. 1899, p. 
920, c. 399, condemn the right to jointly use so much of any track the 
Southern may construct at the foot of Luttrell bluff, as a line through 
a gap, gorge, or along a cliiï, where no other way is practical, is a ques- 
tion which certainly cannot arise now and upon thèse pleadings. The 
Atlanta, Knoxville & Northern Railway Company is wrongfuUy in 
possession of a right of way to which the Southern has the prior right, 
under its contracts with the industries and the conveyance from Luttrell. 
Being wrongfuUy in occupation of a right of way owned by the South- 
ern, it must surrender that right of wa\' to its rightful owners. Both 
of the défenses last considered are based upon matter which has 
arisen pending the litigation, and no supplemental pleading has been 
filed upon which issues thus arising might be litigated. Bâtes Eq. PI. 
§ 638; Foster Eq. Pr. § 187. As the objection was not made below, 
nor relied upon hère, we bave decided the questions upon the merits. 
Kelsey v. Hobby, 16 Pet. 269, 277, 10 L. Ed. 961 ; Coburn v. Cedar 
Valley Land Co., 138 U. S. 196, 222, 11 Sup. Ct. 258, 34 L. Ed. 876. 

One other question remains, and that pertains to the jurisdiction of 
the Circuit Court. It is said now that this case was wrongfuUy removed 
from the state court because the Knoxville & Augusta Railroad Com- 
pany was joined with the Southern Railway Company as a défendant. 
The Atlanta, Knoxville & Northern Railway Company was a corpo- 
ration of the state of Georgia ; the Southern, a corporation of the state 
of Virginia. It is now said that the Knoxville & Augusta was a cor- 
poration of the state of Tennessee, and that it did not and could not 
join with the Southern in the pétition to remove. This question has 
ne ver before been mooted, and nothing was said upon this subject in 
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our former opinion, when the question of jurisdiction was threshed out 
upon whoUy différent matters. The reason why this ground for ob- 
jecting to the jurisdiction was not earlier made seems to be found in 
the fact that the Knoxville & Augusta Railroad Company is a defunct 
corporation, whose railroad was long since sold to the Southern Rail- 
way Company, and has since been operated by the latter corporation. 
This fact was stated in the pétition for removal, and the existence of 
any such corporation as the Knoxville & Augusta Railroad Company 
denied. That pétition further averred that the complainant had named 
the extinct company as a défendant "improvidently and improperly and 
for the purpose of attempting to prevent and interfère with your pe- 
titioner's right of removal," etc., "and of fraudulently interfering with 
the légal jurisdiction of said United States courts over this proceeding." 
No issue was ever made upon this averment, and the motion to remand 
was upon other grounds. Averments of fact in a pétition to remove, 
in the absence of some déniai by answer or by comparison with the 
record, must be taken as admitted, and, if sufficient upon their face to 
justify a removal, ail other questions out of the way, will entitle the 
Circuit Court to maintain its jurisdiction. Dishon v. C, N. O. & R. 
Co., 133 Fed. 471, 474, 66 C. C. A. 345. 

The objection now made is untenable. 

The decree will be in ail things affirmed. 



BONSALL V. PLATT. 

(Circuit Court of Appeals, Second Circuit. April 4, 1007.) 

^'o. 203. 

COEPOBATIONS — CONTBAOT FOR SEBVICBS — FORMATION OF CORPORATION— EfFECT. 

Défendant employed plaintiff to assist liim in building up a business, un- 
der a ijarol contract tliat plaintiff was to draw liis necessary expenses, and 
that the balance of his compensation should be detennined at a future 
tiine. when plaintiff had proved his worth in the business, and that plaintiff 
should consider tUat he was "in with" defeiidant iii the business, and that 
it was half his own. After the business commeuced to sueceed, défendant 
fornied a corporation, In order to better conduct the same, and beeame 
the owner of ail the stock ; plaintiff heing eleeted président, treasurer, 
and one of the direetors, wliich office he continued to hold until he re- 
signed, in 1903. No action was ever taken by the corporation with réf- 
érence to the payment of salaries, and no salary was ever flxcd during 
plaintifC's employment. HeUl. that plaintiff's services, rendered after the 
organization of the corporation, were rendered under the original contract, 
and that the organization of the corporation did not relieve défendant 
from liability therefor. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

F. W. Russell, Louis Lowenstein, and Wentworth, L,owenstein & 
Stern, for plaintiff in error. 
R. B. Honeyman and A. Parker Smith, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 
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TOWNSEND, Circuit Judge. The only error claimed herein is in 
the déniai by the trial court of defendant's motion to dismiss the com- 
plaint, on the ground that plaintiff had failed to make out a case against 
the défendant Bonsall, because the services for which a recovery vvas 
claimed were rendered, not to him, but to the défendant corporation, 
the Innovation Trunk Company. The action was brought against both 
défendants, but at the close of the trial the court held that there was no 
joint contract on the part of défendants, and required plaintiff to elect 
as to which of the défendants he would claim vi^as liable for the services 
rendered. The plaintiff elected to hold the défendant Bonsall. The 
complaint was amended accordingly, and was dismissed as against 
the Innovation Trunk Company. No question is raised as to the value 
of the services rendered, and both défendants are solvent. 

The évidence for the plaintiff material to the question raised by de- 
fendant is as follows : Défendant, claiming to be the inventer of a new 
trunk, had been acquainted with the plaintiff for some 12 years, and in 
June, 1889, the following conversation took place between the parties : 

"He [Bonsall] told me be wnntotl me to come with him iiiul Iicl]) him buikl 
up the business; tliat he woiiUl make it an ob,îeet for me to do so; that lie 
would properly componsate me, if the business was a suceess. 1 told him that 
I wotild accept his offer. We did not bave auy conversation about my ex- 
penses until I came with him at his office, and tlien we talked about the mat- 
ter, and he said, tliat the busines!< was small at the tinio, and that iie did 
not want to add any more expense than he could help ; but he told me to draw 
what I considered necossary to use foi- niy oxjienses. 1 had no otlier conver- 
sation with him on that sub.1eet at tliat time. furtber than he stated that I 
would get my comjicnsation at a future time after I had proved my wovth in 
the business. He told me that I could consider that I was really iu with him 
in the business, and that I could consider it half iny own." 

Plaintiff took charge of the business, and supervised and managed 
it and made it successful. On March 5, 1900, défendant caused the 
défendant corporation to be organized, and became the owner of ail 
the stock. Plaintiff was elected président, treasurer, and one of the 
directors, and continued to be président until November 17, 1903. Xo 
action was ever taken by the corporation with référence to the payment 
of salaries, and the plaintiff and défendant never had any other material 
conversation in regard to compensation, except on one occasion, when 
they were returning together from California, in March, 1903. The 
plaintiff then suggested that he would be better pleased if he knew ex- 
actly what his compensation was to be. Thereupon, according to plain- 
tiff 's testimony, the following conversation took place : 

" 'Now I [Bonsall] am trusting you, and I expect you to trust me, and when 
I décide it is time to divide this "rake off," ' as he called it, 'in the business. 
I will do so, but you can rest assurcd you will be properly taken care of.' 
* * * I told Mr. Bonsall I had drawn for the iiast year about .1;2,r>00, and 
he said he didn't glve a damn if it was twice that. Ile expected me to live 
well and dress well. I was président of the comi>any, and 1 was to hold my 
end up, and go around and see people, and he also said I had worked hard 
enougli to enjoy a little let up, and be intended I should get it, and he then 
stated I was to go to Europe, if he could arrange it. * * * I told him : 
'This arrangement is not very satisfactory to me. In ciisc of your death 1 am 
left out in the cold.' And lie said be had arranged his will so that was ail 
taken care of." 
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In November, 1903, as a resuit of a quarrel between the parties hav- 
mg no connection with this business, the plaintiff resigned. He re- 
ceived no fixed salary, as such, during the time of his employment; 
but, after the incorporation of the company, he drew some $10,000 or 
$13,000, which he charged himself with, as salary or expenses. No 
claim is made for services prior to the incorporation of the défendant 
company. 

Counsel for défendant, in support of his argument, bas elaborately 
discussed varions well-settled propositions of law, claiming thereunder 
that, as the plaintifï was employed by the corporation, as such he 
could not hâve been employed by défendant as an individual, or as the 
owner of the whole stock ; that such a contract by défendant would be 
void as contrary to public policy ; and that the plaintiff, as président 
of the corporation, and having brought suit against it, was estopped 
from questioning its separate entity. 

Jones V. Williams, 139 Mo. 1, 39 S. W. 486, 40 S. W. 353, 37 L. R. 
A. 683, 61 Am. St. Rep. 436, chiefly relied upon by counsel for défend- 
ant, is not in point. There, the défendant corporation had been in ex- 
istence for several years when the plaintiff made his contract with Pu- 
litzer, who was practically the sole owner of the property of the cor- 
poration. The court found as a fact that when the contract was made 
the plaintiff supposed he was dealing with one who had authority to 
act for the corporation, and that both "parties who signed the con- 
tract unquestionably intended that the corporation should be bound." 
The court further found that PuHtzer had authority to make said con- 
tract on behalf of the corporation, and that the plaintiff knew this fact. 
In thèse circumstances, the court afïîrmed the decree of the court be- 
low enjoining the corporation, which had accepted plaintiff's services, 
from terminating the contract made with him by Pulitzer on behalf of 
the corporation. 

The argument of défendant proceeds upon the doctrine that, where 
a corporation has accepted services rendered to it under a contract, 
it cannot escape liability by a claim that the contract was made with- 
out its authority. But we are not called upon to détermine whether, 
if plaintiff had elected to hold the corporation, he might hâve availed 
himself of this doctrine upon the theory of ratification and estoppel. 
Hère, the plaintiff stands upon his original contract with défendant 
Bonsall, which, so far as appears, has never been modified in any way 
by either party; and, in the disposition of this case, it is unnecessary 
to consider any of the other questions raised, because, upon the as- 
sumed facts, as stated above, they can hâve no bearing upon the ques- 
tion of fact, which the court properly left to the jury. This question 
was whether the plaintiff was rendering the services under the original 
agreement made with the défendant Bonsall, or under a new and inde- 
pendent contract between the plaintiff and the défendant corporation, 
whereby the plaintiff released the défendant Bonsall from further lia- 
bility, and agreed thereafter to look to the corporation for payment 
for his services. The évidence amply supported the fînding of the 
jury, on which their verdict was based, that ail the services were ren- 
dered under the original contract with the défendant Bonsall. Evi- 
dently the organization of the corporation, in which the défendant 
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owned ail the stock, was merely a convenient and proper method 
adopted by liim for carrying on his business. There is no question 
hère of novation or public policy, or of the rights of minority stock- 
holders, or of third persons as against either défendant. Under the 
original contract, the plaintiff was employed to help the défendant to 
build up the défendantes trunk business in whatcver way défendant 
chose to carry it on, and plaintiff was to get his compensation in the 
future, when the value of his services had been determined. If the de- 
fendant saw fît to hâve said business run for his benefit under a cor- 
porate organization, and in order to accomplish this purpose the 
plaintifï became, at his request, the président and trcasurer and a di- 
rector of the corporation, thèse acts were merely incident to, and in fur- 
therance of, plaintifï's original employnient, and in accordance with the 
wishes of his employer. It does not appear that there was any change 
in the method of carrying on the business. 

We cannot accède to the proposition that an individual having large 
business interests, who employs agents to carry on his business, can 
relieve himself from his individual responsibility for their services 
merely by creating a corporation and causing them to be chosen as 
olïicers. In order to establish such a claim of change of liability, 
there must also be évidence of a novation, either express or implied. 

Nor can we accède to the highly technical argument that the mère 
change in form of carrying on the business through a corporation nec- 
essarily, as a matter of law, modified the existing respective rights and 
obligations of the plaintifï and défendant Bonsall. The very fact that, 
while the corporation was a separate entity, no new contract for serv- 
ices was entered into with the plaintifï, is of itself inrhcative of the un- 
derstanding of both parties that the old contract continued in ex- 
istence. 

We conclude that the évidence was sufhcient to support the verdict, 
and that the court properly submitted it to the jury. 

The judgment is afïirmed. 



BAER V. SLEICIIER et al. 

(Circuit Court of Appeals, Sixth Circuit. April 11, lOOT.) 

Xo. 1,005. 

COUNTERCLAIM — SuB.JECT-MaTTE1'. — OllIO STATUTE. 

A coutractor for a îrovermnent work iii Oliio eanceled the contract 
of subcontractors for an allcRed breach, and tool^ jjossession of tiie tools 
and materials of the subcontractors on the i)reniises under a provision of 
the conti'act, and uKed tlie sanie in coinpletinj; the worii. ïlie subcon- 
tractors, wlio were citizens of another state, liaving brousht an action in 
repleyin for such tools and materials in a fédéral court, tlie défendant 
therein filed a counterelaini for damages L'rowing ont of the breach of con- 
tract by the i)laintiffs. I/elil, that such claini for damages was one "aris- 
ing ont of the contract or transaction set forth in the pétition, as the 
foundation of the plaintiff's claim, or connected with the subject of the 
action," in sucli sensé as to make it a proper counterelaini under Rev. St. 
Ohio ]90(i, § 501)9, and therefore that the court had authority under sec- 
tion 5080 to order it docketed as a separate action, and had jurisdiction 
over the subjoct-matter and the persons of the défendants therein. 

153 F.— 9 
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2. Damages— Breach 6f Ruildino Contraot. 

A coutrac't to funilsh the materialfî and labor for certain work on a 
structure provided. that in case tlie contracter sliould iiail to complète 
ttie contract in accordance witli its terms the second party sliould liave 
the riglit to recover any and ail damages incurred by reasou of said fail- 
ure, and also to recover whatever sums might be expended in completing 
the said contract in excess of the contract price. H<:ld, that upon such 
failure and the completion of the contract by the second party his recov- 
ery was not limited to the reasonable cost of such completion, to be de- 
termined by a jury, but that he was entitled to recover the actual amount 
expended by him in good faith in such completion. 

[Ed. Note. — For cases in point, see Cent. Dig. voi. 15, Damages, §§ 307, 
308.] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

N. S. Monsarrat, Jr., for plaintifï in error. 
C. A. Seiders, for défendants in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This suit was brought by John H. 
Baer, a résident of Toiedo, and citizen of Ohio, surviving partner of 
Randolph & Baer, gênerai contractors, against William Sleicher, Jr., 
and William N. Sleicher, partners under the firm name of the West 
Side Foundry Company, résidents of Troy, and citizens of New York, 
to recover damages for a breach of contract. It appears that Randolph 
& Baer entered into a contract with the United States to furnish labor 
and material, and erect the Toiedo Harbor Light Station, for the sum 
of $84,700. Thereafter Randolph & Baer entered into a contract with 
the West Side Foundry Company to furnish and erect the iron and 
métal work for said station for the sum of $15,600, the work to be com- 
pleted by September 1, 1901. By an agreement made April g.:!), 1902, 
the West Side Foundry Company was given until October 1, 1903, to 
complète this work. It failed to do so by the stipulated time, but con- 
tinued at work until about December 12, 1902, when Baer notificd the 
West Side Foundry Company that its contract was canceled, giving 
the reasons, and thereafter assumed charge of the job, and proceeded 
to complète the iron and métal work, charging the West Side Found- 
ry Company with its cost. It was for the cost of thus completing the 
iron and métal work, and for the damages resulting from the breach 
of contract by the West Side Foundry Company, that the pétition was 
filed by Baer. 

To this pétition the défendants filed an answer on June 23, 1905, in 
which they set ont : That on April 2, 1903, they commenced an action 
in replevin in the court below against Baer and the administra tor of 
his former partner, Randolph, to recover the material and tools which 
had been left at the station and taken possession of and converted by 
Baer, which property, on the filing of proper affidavits, was delivered 
to them. That thereafter Baer filed an answer and counterclaim in 
which he claimed that the property replevined had been delivered to 
the said John H. Baer by said plaintiffs under the contract set up in 
said counterclaim and in its pétition herein, and that the said counter- 
claim arose out of the transaction of the delivery of said materials and 
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property, and was connectée! with the subject of tlie plaintiffs' action, 
and damages for the breach of the contract on which the présent action 
is founded. This counterclaim was demurred to by the présent défend- 
ants, and, the demurrer being overruled, a reply was filed denying that 
the property had ever been delivered to Baer, or that the counterclaim 
arose ont of the transaction of the dehvery of the property. That there- 
after the cause came on for trial, was submitted to the jury, and the 
jury found in favor of the plaintififs therein, and judgment was render- 
ed against the défendant Baer. During the trial testimony offered by 
Baer in support of his said counterclaim was excluded on the ground 
that his cause of action did not amount to a counterclaim, and before 
the final submission of the cause Baer was permitted to withdraw said 
counterclaim, and it was ordered by the court that the same be docket- 
ed and proceeded with without further process under section 5089 of 
the Revised Statutes of Ohio for 1906. After stating thèse facts, the 
answer submitted that, there being no counterclaim under section 50C9 
of the Revised Statutes of Ohio for 1906, there was no authority un- 
der section 5089 to docket the same as a separate action, and the court 
was without jurisdiction over the persons of the défendants. 

A demurrer to this answer, or plea in bar, was sustained and leave 
given to answer. The answer, after a preliminary protest against the 
jurisdiction of the court over the persons of the défendants, goes on to 
présent in détail their défense to the action upon its merits, and along 
with the same incorporâtes a cross-petition in which they seek to re- 
cover a large amount of money for extra work and material furnished 
under the contract. A reply was filed to this answer and cross-peti- 
tion, and the case went to trial before a jury, which returned a verdict 
in favor of the plaintiff and for $1,000 and costs. Both the défendants 
below and the plaintiff seek to set aside this judgment, the défendants 
on the ground that the court below was without jurisdiction over the 
persons of the défendants, and the plaintiff on the ground that the 
court erred in its rulings upon the trial. 

1. The défendants make the point that after the court held there was 
no counterclaim under section 5069 of the Revised Statutes of Ohio for 
1906, in favor of Baer, it was without authority, under section 5089 of 
the Revised Statutes of Ohio for 1906, to order this alleged counter- 
claim to be docketed as a separate action, and therefore was without 
jurisdiction over the persons of the défendants in the action thus 
wrongfully docketed. But we are satisfied the court below was wrong 
in holding that there was no counterclaim under section 5069 in favor 
of Baer. This section of the Ohio Code provides that "a counterclaim 
is a cause of action existing in favor of a défendant, and against a 
plaintiff or another défendant, or both, between whom a several judg- 
ment might be had in the action, and arising out of the contract or 
transaction set forth in the pétition as the foundation of the plaintift"s 
claim, or connected with the subject of the action." The right claimed 
by Baer to recover damages for the breach of the contract with the 
West Side Foundry Company was so connected with the material and 
tools replevined by the latter that it came within the définition of a 
counterclaim under the section mentioned. It arose out of the contract 
or transaction relied upon by the West Side Foundry Company, and 
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was so connectée! with the subject of their action as to make it properly 
a counterclaim. For this reason the court below had authority, under 
section 5089 of the Revised Statutes of Ohio for 1906, to order it to 
be docketed as a separate action, and therefore had jurisdiction over 
the persons of the défendants and the subject-matter of the action now 
before us on error. Clément v. Field, 147 U. S. 4G?', 13 Sup. Ct. 358, 
37 L. Ed. 344 ; Morgan v. Spangler, 20 Ohio St. 38. 

2. Having thus disposed of the question of jurisdiction, the case, 
so far as it is necessary for us to consider it, turns upon the proper 
construction of that portion of the contract which defines the limits of 
recovery to one who rightfully cancels the contract, and under its terms 
complètes the job. Under the présent contract, he was clearly entitled, 
in addition to certain damages, to the cost of completing the work. 
This did not mean the reasonable, but actual, cost. If it appeared frora 
the testimony that he paid in good faith certain sums of money for 
material and labor to complète the job, he was entitled to recover such 
sums, whether the jury thought they were reasonable or not. 

The contract provided: 

"It is further understood and agreed that in case of failure of the party of 
the first part, the West Side Foundry Company, to complète this contract as 
specifled and agreed upon, that the said party of the second part, Randolph 
& Baer, shall hâve the right to recover any and ail damages iucurred by rea- 
son of said failure by the party of the iirst part, and shall also hâve the 
right to recover whatever sums may be expended by the party of the second 
part in completing the said contract in excess of the price stipulated, to be paid 
by the party of the flrst part for completing the same." 

Referring to this portion of the contract, the court charged the jury 
as foUows: 

"Now, gentlemen, if, under thèse instructions, you flnd that the plaintiff was 
entitled to cancel this contract on the 12th day of December, you will proceed 
to Inquire what, under the proof, he is entitled to recover from the défendants. 
I cannot be of much service to you in that respect. If he is entitled to recover, 
he is entitled to recover the reasonable cost of completing the contract, not the 
unreasonable or extravagant cost, but only the reasonable cost of it." 

This portion of the charge was specially excepted to. Under it, as 
appears from the record, testimony was relied upon tending to lead 
the jury to believe that certain items charged against the défendants 
for the cost of completing the work were unreasonable and extrava- 
gant, and should be rejected or reduced, although paid by the plain- 
tifï in good faith. Thus it was left to the jury to détermine, as to each 
particular item, whether the cost should be recovered or not ; in other 
words, no matter if the item cost what Baer charged for it, and no mat- 
ter if he had paid the price thus demanded, and no matter if he could 
not hâve obtained the material or labor for less money, nevertheless, 
if the jury, in its discrétion, should détermine that the cost of the mate- 
rial or labor was extravagant, it might reject or reduce the item. 

We do not understand that the contract vests any such power in the 
jury, or leaves the contracting party to such a doubtful and uncertain 
remedy under the contract. A man who contracts to do certain work 
must perform bis contract, and, if he fails to do so and leaves the con- 
tract uncompleted, the other party is given the right to cancel the con- 
tract and complète the work. In case the contract is thus annulled, 
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"the party of the second part [meaning in this instance Baer], shall 
be thereupon authorized, if an immédiate performance of the work or 
delivery of the materials in their opinion is required by the public ex- 
igency, to proceed to provide for the same by open purchase or con- 
tract, and the party of the first part shall remain liable to the party of 
the second part for the damages occasioned to them by the said non- 
compliance, delay, or neghgence." 

We hâve already referred to that part of the contract which pro- 
vides : 

"That in case of failure of tlie party of the first part to complète this con- 
tract * * * that the party of tlie sec-ond part shall hâve the right to ré- 
nover any and ail damages iucurred by reason of said failure, « * * and 
Fhall also hâve the right to reecver whatever sums niay be expeuded by the 
party of the second part in conipleting said contract in excess of the priée stip- 
ulated to be paid to the party ot the first part for conipleting the same." 

The view we take is that the purchase of the material and labor is 
left to the party of the first part. It may be made either "by open pur- 
chase or contract." If it is made in good faith, the sums thus expended 
to complète the work become a proper charge against the party of the 
second part. The sole question is whether such sums hâve been ex- 
pended in good faith by the party of the second part in completing the 
work. If they hâve been, it is not for the jury to say that they are 
unreasonable or extravagant. The party of the first part in complet- 
ing the work, occupied substantially the position of an agent for the 
party of the second part, and did not guaranty the wisdom of the pur- 
chase of labor or material. 

The judgment is reversed, and the case remanded for a new trial. 
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In re FEDERATION SHOE CO. 

(Circuit Court of Appeals, First Circuit. February 13, 1907.) 

No. 6G6. 

BiDLS AND Notes— CONSIDERATION—FORBEAKANOE TO SUE. 

The P. S. Company, being insolveut, instead of liquidating, formed a 
new corporation, which suljsetpicntly beeame bankrupt, conveying a sub- 
stautial portion ot the assets of the P. S. Company to the new corpora- 
tion, in payment of capital stock. Claimant, a créditer of the P. S. Com- 
pany, had been demandhig payaient, and, after the reorganization, pro- 
posed that tlio balance of the P. S. Company's assets be transferred to 
the new corjwration, in considération of certain notes of the latter which 
should be transferred by the new corporation to claimant as security for 
its delrt, threatening otherwise to sue to wind up botli corporations. The 
notes were cxeciited as agreed. but no additional property was transferred 
troni the P. S. Company to tlie baiikrujit. Hehl, that elaimant's promise 
to forbear suit against both corporations constituted a sufflcient considéra- 
tion for the baulcrupt's notes. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

On appeal from an order affirming an order of a référée disallow- 
ing the claim of Lucius Beebe & Sons against the estate of the Fédéra- 
tion Shoe Company, a bankrupt. 
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The foUowing is the opinion of Dodge, District Judge, in the Dis- 
trict Court: 

The notes upon which the claim of the petltloners for review Is based are 
dated Mareh 20, 1902. They are payable to the petltioners' order, and signed: 
"The Fédération Shoe Company, by H. M. Oushman, Treas." The bankrupt 
was a corporation under the laws of Massachusetts. Oushman was its treas- 
urer, and signed the notes, which were then delivered to the petltioners. 

The Fédération Shoe Company was adjudged a bankrupt October 17, 1902, 
upon an involuntary pétition filed against it on September 20, 1902. The 
petltioners' claim against it upon thèse notes was rejeeted by the référée, 
and upon their pétition for review a certificate was tlled June 15, 1903, which 
was recommitted to the référée April 17, 1905, to hear further évidence. The 
referee's décision after the hearing on recommittal was tlie same as at flrst. 
and the petltioners now seek to review that décision. The question certifled 
by the référée (March 24, 1906) is: "Are the notes offered in proof good and 
valid notes and entitled to be proved against the estate of the bankruptV" 
By the flndings of fact and opinion which aceompany tlie referee's certificate 
it appears that he answered this question in the négative, because on the 
facts found he ruled that the notes were without considération, and tliat 
the petltioners are not bona fide purchasers of the notes for value without 
knowledge of the want of considération. 

No reason appears for questloning any of the findlngs of fact which the 
référée bas made, and they are therefore approved and adopted. 

He bas decllned to make certain further flndings of faot requested by the 
petltioners. Thèse requests, and the referee's décision upon each. appear 
in his report of flndings, being numbered 4, 5, 6, 7, and 8. As to requests 
4 and 5, it was for the référée to détermine how far Small's statements 
could be relied upon. His refusai to rely upon them is supported by the 
undlsputed facts appearing regarding Small, and nothing has been showu 
which warrants the court in holding that the refusai was wrong. As to the 
request numbered 6, also, it cannot be said that the référée was required 
by the évidence before him to make thé finding requested. I am unable, 
upon the évidence before the référée, to see .any reason for doubting the 
correctness of his qualifled finding made upon the request numbered 7. 

In refusiug the request numbered 8, the référée décides against the petl- 
tioners' contention that a good considération for the notes is found in their 
forbearance to bring a suit lu equity for the purpose of following those as- 
sets of the Pray-Small Company which that Company had conveyed to the 
bankrupt In exchange for $30,000 in its stock. Such a suit would, it is claim- 
ed, hâve resulted in avoiding the eonveyance referred to as fraudulent, and 
in a marshaling of the bankrupt's assets for the purpose of paying there- 
from the indebtedness due the petltioners from the Pray-Small" Company ; 
and that such would hâve been the resuit of the suit, had it been brought, 
must be granted, in view of the flndings that the eonveyance was in fraud 
of the petltioners' rights as creditors of the grautor and gave them the right 
to avold it. The petltioners, however, fail to show, in my opinion, that the 
notes were given in considération of their forbearance to bring such a suit. 

No such suit was brought, it is true, but it does not foUow, from the mère 
fact that the petltloners did not bring it, that the notes were upon considéra- 
tion of their forbearance. There must hâve been an express or implied agree- 
ment to forbear between them and the bankrupt. Boyd v. Freize, 5 Gray 
(Mass.) 553. No express agreement is claimed, and the évidence does not 
show an implied agreement. 

The actual considération for which the notes were, in fact, given must be 
ascertained from the petitioners' letter to Small dated March 20, 1902. The 
notes bear the same date, and , as the référée has found, were made by the 
treasurer of the bankrupt corporation, at Small's request, upon receipt of 
the letter referred to. Not only does that letter specify, as the considéra- 
tion contemplated for the proposed notes, the purchase which it suggests 
by the bankrupt of more of the Pray-Small Company's assets, and not only 
does it omit any stafement or intimation that the petitioners wlU attack the 
former eonveyance by that company as fraudulent unless the proposed ngtes 
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are given, but It states that the assets of that company were undoubtedly 
sufflcient, when that conveyance was made, to pay ail its debts. This state- 
ment is inconsistent with the flndings now made by the référée, it Is true; 
but it is nevertheless inconsistent also with the contention that the petition- 
ers were, when the notes were given, threatening the bankrupt with a suit 
to avoid the former conveyanop. as is also the further statement in the letter 
that there seems to be no good reason why the Pray-Small Company should 
not make a further conveyance of its assets to the bankrupt. 

Nothing wliich may hâve been said or written before March 20, 1902, to 
Small or to the bankrupt by the petitioners or their counsel, seoms to me 
suiUcient to alïect the above conclusion, because the letter of that date, 
which as the référée has found was drafted by the petitioners' counsel, and 
inust be considered as written in view of everything which had been previous- 
ly discussed, expressly states that the previous request for payment is 
"somewhat modifled," and thereupon proceeds as above stated. ïie position 
stated in the letter must be considered as the attitude of the petitioners upon 
which the parties acted in giving and receiving the notes, to the exclusion of 
anything iuconsistent therewith involved in what may bave passed between 
them before the writing of the letter. It is indeed said in the letter that 
the petitioners "do not care to unnecessarily cripple your new company by 
requiring a liquidation of the atïairs of both companies," etc. But since the 
other statements made in the letter are, as has been Indicated, wholly in- 
consistent with the theory that it was in the petitioners' power to accomplish 
anything of the kind, I am unable to consider this language as manifesting 
any intent on their part to make the attempt. 

The proposed notes were, according to the letter, to be given by the bank- 
rupt to the Pray-Small Company, which company was thon to deliver them 
to the petitioners as collatéral security for their claim against it. This course 
was not, in fact, followed. The notes were, instead, made payal)le to the 
petitioners direct, indorsed by the rray-Sniall Company, aud tlius indorsed 
delivered to the petitioners. 

ïhe petitioners, howover, accepted this arrangement as the équivalent of 
that proposed in the letter, and I see nothing, therefore. in the fact that it 
was a departure to the above extcut from tlic arrangement proi)osed which 
requires any modification of tlie conclusions lieniin reached. 

The separate written inquiries addressed l>y the iiotitiouers' counsel on 
April 2,'{, ]902, after the petitioners had reeeived the notes, to the Pray-Small 
Company and the bankrupt, and the replies thereto reeeived from each, af- 
ford further confirmation of the strongest character to the view that the 
only considération for the notes was understood by the ijetitiouers and the 
bankrupt to be x^roperty sold by the Pray-Small Company to the bankrupt. 
The substance of thèse inquiries and replies is set forth in the referee's re- 
port. The petitiotiers' understanding is thus definitely set forth in the in- 
quiry addressed to the bankrupt: "I am advised that in iiayment of thèse 
notes (the Pray-Small Company notes then held by the petitioners) the Pray- 
Small Company has given to L. Beebe & Sons certain notes made by you 
and indorsed by the Pray-Small Company, which were given by you to 
Pray-Small Company in payment of property which you purehased of Pray- 
Small Company." If any other considération, or if a différent cou.sirteration, 
was then in the petitioners' minds, it is diilicnlt to believe that ail référence 
to it would liave been hère omitted, consideriug tlie circumstances under 
which this inquiry was written and the purpose for whicli it was written. 

I^astly, the proof of claim in tliose proceedings, sworn to I^ecember ô, 
1902, by one of tlie petitioners, contaius the ex])licit statement, "Thèse notes 
were given by the bankrupt for merchandise aud assets sold to them by the 
Pray-Small Company, and Pray-Small Company transferred them to creditors 
in payment of indebtedness to the déponents," and no référence whatever 
is made in it to any other or any différent considération for the notes. 

There never was, in fact, any such purchase by the bankrupt from the 
Pray-Small Company, as suggested in the letter of March 20, 1902, or as 
referred to in the letters of inquiry of April 23, 1902. Small's answers to 
those inquiries were untrue. Unless, therefore, the petitioners were misled 
by the bankrupt into the belief that it had, in fact, bought merchandise of 
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the Pray-Small Company and had given thèse notes in payment therefor, 
the referee's ruling must stand. 

The referee has found on the évidence before him that the petitioners did 
not believe Small's statements as to the value of the Pray-Small Company's 
assets, but knew them to hâve been false, and, in view of Small's control 
of both companies, the petitioners' linowledge that he so controlled them, 
their knowledge that the bankrupt's notes were, in fact, given in payment 
of the debt of another, the indications afforded them from the circumstanees 
that no such sale and purchase could hâve been made by proper corporate 
action on the part of both companies, and the indications afforded them froui 
their knowledge of the affairs of both companies that such a sale and pur- 
chase would at best bave been of no benefit to the bankrupt, tlie refi^ree wns 
of opinion that the petitioners were bound to see to it, before tliey acted 
upon Small's statements, that the sale and purchase had been actually made. 
With thèse conclusions I agrée. ïbe petitioners, in my opinion, should bave 
been put on their guard by the facts shown to bave been within their knowl- 
edge or the means of knowledge at their command. Thèse facts were of 
such a charaeter that they must be regarded as having acted at their own 
péril in taking the notes, and canuot claim to bave beeu mislerl. The not(^s 
ofiCered in proof, therefore, are not good and valid notes and entitled to be 
proved against this estate. The referee's order disallowing them is allirmed. 

Boyd B. Jones (Hurlburt, Jones & Cabot, on the brief), for appel- 
lants. 

Elisha M. Stevens (William H. Niles and Niles, Stevens, Under- 
wood & Mayo, on the brief), for appellee. 

Before PUTNAM and LOWELL Circuit Judges, and ALDRICH, 
District Judge. 

LOWEI/L, Circuit Judge. This is an appeal from a judg-ment of 
the District Court disallowing the appellant's proof of cLiim against 
the bankrupt estate. The claim is based upon promissory notes given 
to Beebe, the appellant, by the bankrupt, the Fédération Shoe Com- 
pany, and indorsed by another corporation, the Pray-Small .Company. 
The referee disallowed the proof, and on appeal his order was sus- 
tained by the learned district judge, on the ground that the notes, 
being given for the debt of another, were vidthout considération, mov- 
ing to the bankrupt, and that the créditer did not purchase them in 
good faith, believing that a considération for them existed. Mora- 
wetz on Private Corporations, § 433. The créditer contends that 
the notes were given by the bankrupt for value, and, if he can estabhsh 
this, his claim must be allowed. 

The Pray-Small Company, a corporation controlled by Small, owed 
Beebe on promissory notes and on account about $10,000. The cor- 
poration was insolvent. In order to continue its business unhampered 
by its creditors, Small organized the Fédération Shoe Company, the 
bankrupt in this case. A large part of the property of the Pray-Small 
Company was transferred to the bankrupt in exchange for its cor- 
porate stock. After this transfer, Beebe sought, through his counsel, 
Jones, to collect from the Pray-Small Company the amount due on 
the notes, or to obtain further security. Jones had an interview with 
Small, in which Small described the condition of the two companies. 
Jones thereupon asked him to transfer to Beebe, as collatéral security 
for the debt, the accounts receivable of the Pray-Small Company. 
This Small refused to do. Jones then suggested that the Pray-Small 



BEEBE V. WELLS. 137 

Company sell to tlie bankrupt a part of its property yet remaining 
untransferred, for which the bankrupt should give its promissory 
notes to the Pray-Small Company, and that the Pray-Small Company 
should indorse thèse notes to Beebe. This transaction in effect would 
give to Beebe an obligation of the bankrupt as security for the in- 
debtedness of the Pray-Small Company. This, also, Small refused to 
do. Jones further testified that he told Small : 

"I eonsidered that this new corporation and the conveyance of the assets 
to this new corporation was for the purpose of eontinuing the business of 
the old corporation, or enabling the old corporation, the people interested in 
it, to lieep along the business, and that it was in fraud of creditors, that they 
had no right to do it, that we had a right to hâve both companies liquidated 
and hâve a marslialing of the assets, and tliat we should do it. I told him 
we should not permit tlie business to continue as it was continxiing at the 
présent time, and that, unless we got payaient or security, we would close 
them both up. ïhen I advised him to talk with Mr. Beebe about it." 

"I said I would force both companies into liquidation and bave the assets 
marshaled, unless wo had security or ])aynient, and 1 suggested, niyself, this 
method of their giving us security. The idea of security was abandoned 
later on, liec:iuse it was just as well to havo the notes with the saine maker 
and Indorser as to bave the notes of the l'ray-Sniall Company with thèse 
notes as collatéral. It inade no différence. We had the liability of each 
Company for the whole iiidebtednoss." 

What was the negotia+ion between Small and Reebe does not ap- 
pear in évidence. Beebe was not ca'led. Small had absconded. A few 
days afterwards Beebe told Jones that he had not made much progress 
with Small. Jones then wrote a letter, which Beebe signed as follows : 

"Boston, Jlass., March 20, 1902. 

"Tj. Linn Small, c/o Pray-Small Company, Ilaverhill, Mass. — Dear Sir: Slnce 
seeing you I bave given the matter of your indebtedness to our firm pretty 
carefnl considération, and ani iiiclined to somewhat niodify my re(iuest for 
paymont. The situation is substantially this: Pray-Small Company owes L. 
liecbe & Sous (m opon aceount ^3,182.02 and notes amountiiig to .$6,0(57.82 
together witli interest on both sunis. 

"The assets of Pray-Small Conij)any at the time of the formation of the 
Fédération Slioe Company wero undoubtcdly suflicient in value to pay ail 
of its indebtedness; but such payment would bave requirod the liquidation 
of its business. Instead of liquidating, Pray-Small Company formed a cor- 
poration, to wit, the Fédération Slioe Company, to which it conveyed a sub- 
stantlal portion of its assets in payment of capital stock ; and this capital 
stock is now held by Pray-Small Company. 

"ï'roni your standpoint it was désirable for you to continue on in business 
by this method. Froin our standpoint a liquidation of tlie business of the 
Company was more désirable. We do not eare to continue to be creditors of 
a corporation which bas ceased to do business ; but, on the other hand, do- 
not care to unnecessarily cripple your new conipany by requiring a liquida- 
tion of the att'airs of both companies, a marshaling of the assets, and the- 
paynient of our cl ai m in cash. s you say it would be for the mutual beneflt 
of both companies that the Fédération Shoe Conipany should purchase some 
more of the assets of Pray-Small Comiiany on reasonable terms, there seenis tO' 
be no good reason wby such purcliiise should not be made. and payment could 
be made in the notes of the Fédération Shoe Company. We would accept the 
notes of the Fédération Shoe Company as collatéral security for the pay- 
ment of our claims, said notes to be as follows: 

"Sl.fîOO in four months from date; $500 in five months from date; and 
.$500 payable at the expiration of each and every month thereafter untll the 
whole amount is paid, interest at five per cent. 

"W^e feel that this proposition is an exceedingly libéral one on our part 
and one of which you should be glad to avail yourself. la conclusion, in 



138 153 FEDERAL REPOETEK, 

order to avoid aiiy possible mîsapprehension, I may add that we sliall not 
allow our claini to stand longer in its présent forui, and must ast you for 
early and deflnite information as to your Intentions in the matter. 
•'Yours truly." 

Abotit April 20th Jones received the notes offered for proof, si^ned 
by the bankrupt and" iiidorsed in blank by the Pray-Small Company. 
On his inquiry, he vvas informed by Small that the property mentioned 
in the letter of March 20th had been transferred to the bankrupt. The 
old notes of the Pray-Small Company were thereupon surrendered. 
Beebe contends that the bankrtipt received value for tlie notes, to wit. 
an implied agreement that Beebe would not carry out his threat to^ 
liquidate both companies. The trustée contends that this was no part 
of the considération moving to the bankrupt, but only the merchandise 
which was to be turned over by the Pray-Small Company. In fact, 
there was no transfer of merchandise, if any merchandise existed. An 
ag-reement not to prosecute a doubtful claim is a thing of value, and 
if Beebe made such an agreement, and if the agreement was the con- 
sidération of the notes in whole or in part, the trustée does not dispute 
that Beebe is entitled to share in the distribution of the bankrupt's es- 
tate. 

Taking ail the facts together, we are of opinion that the creditor's 
contention is well founded. We attach particular importance to the 
purpose expressed by Jones in his interview with Small and reiterated 
in the letter of March 20th. We accept his language as establishing 
his bona fide intention to institute proceedings in liquidation in order 
to protect his client's interests. It was urged at the argument that no 
agreement to refrain f rom légal proceedings was made by Beebe ; but 
by his whole conduct, by the surrender of the old notes, and by the tak- 
ing of new notes in their place, Beebe impliedly contracted to forbear 
and to abandon his proposée! proceedings in liquidation. Had he in- 
stituted proceedings in equity to liquidate tlie two corporations before 
their notes fell due, this implied agreement would hâve been a suffi- 
cient défense to his suit. Had he sought the same resuit by proceed- 
ings in bankruptcy against the Pray-Small Company, the Fédération 
Shoe Company might hâve restrained him f rom thus breaking his agree- 
ment. If there Was a valid contract by Beebe not to proceed against 
the two companies, we hâve little difficulty in holding that it was a 
considération for the exécution of the notes by the bankrupt. Doubt- 
less, a transfer of property from the Pray-Small Company was intended 
also as a considération moving to the bankrupt for its signature to the 
notes; but we hold that this transfer was conceived and used by the 
parties as a method of strengthening the notes, while the implied agree- 
ment not to sue remained the principal considération. 

As value passed from Beebe to the bankrupt in part considération 
for the notes, it foUows, as above stated, that the creditor must prevail. 
We need not consider the other questions argued at the hearing arising 
from the failure of the Pray-Small Company to turn over any property 
to the bankrupt. 

The decree of the District Court is reversed, and the case is re- 
manded to that court, with directions to allovi' the appellants' proof 
of claims; and the appellants recover their costs of appeal. 
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GLOUCBSTER ELECTRIC CO. v. DOVER. 

(Circuit Court of Appeals, First Circuit. February 18, 1907.) 

No. 683. 

1. ELECTBICITY— Ijy.TXJKY FEOM LiVE WlEE— ACTION— ISSUES. 

In an action by a telepboue lineman against an electric light company 
to recover for a personal in.jury reeeived by plaintiff trom contact wltli 
an uninsulated part of a wire strung In close proximlty to a téléphone pôle 
on which plaiutiîï was working, tbe question at issue is not one of assump- 
tion of risk, but of due care and reasonable inspection on tbe part of 
défendant in relation to its wire, and of due care on tbe part of plaintiff 
in tbe manner of doing bis work in view of tbe knowu danger. 

[lîd. Note. — For cases in point, see Cent. Dig. vol. 18, Electricity, §§ 
6-ll.J 

2. Same— Questions fob Juky— Contributory Négligence. 

Plaintiff, who was a téléphone lineman, was directed to climb a pôle to 
assist in striuging a wire thereon. Défendant electric company maintained 
a bigbly charged electric light wire wbich passed witbiu four inches of 
tbe pôle, and on tbe side iiearest tbe iwle the insulation bad been worn 
or burned ofC. Tbere was already one man ou tbe pôle above such wire, 
and plaintiff testifled that hc looked at the wire from the ground and tlio 
insulation appeared to be ail right. He went up on the opposite side, 
and at tbe time be reached the wire the pôle was swayed, ap|)arently by 
some action of the man above, and bis hands came in coutract with the 
exposed wire, resulting in his Injury. Held, tbat sucb évidence did not 
warrant an inference of négligence on bis part as matter of law, but sucli 
question was properly one for tbe jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Electricity, § 11.] 

3. Négligence— Action— Instructions— CoNTRiBUTOBY Négligence. 

On tbe trial of an action for a personal injury, the charge of the court 
with respect to tbe question of contributory négligence held erroneous, in, 
that it tended to lead the jury to détermine tbe question of due care with. 
référence to tbe particular plaintiff and his own situation and observation, 
and not by the standard of what a man of ordinary prudence would 
hâve donc under tbe same circumstances. 

lEd. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, §§ 
382-394.] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

John Lowell and James A. Lovvell, for plaintiff in error. 
WilHam A. Pew, jr., for défendant in error. 

Before PUTNAM, and LOWELL, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. At the time of the injury complained 
of the Gloucester Electric Company, the défendant below, maintained 
an electric lighting System in and about the city of Gloucester, and 
Joseph R. Dover, the plaintiff below, was an employé of the New Eng- 
land Téléphone & Teîegraph Company, which maintained a System of 
wires in the same locality. 

At the place of injury on East Main street there were two pôles, one 
belong'ing to the téléphone company, and the other to the electric com- 
pany, and the pôles were 8 or 10 feet apart. The defendant's pôle 
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upon its arms and other appliances carried several insulated electric 
light wires, with a current of something like 3,550 volts. The télé- 
phone pôle carried certain fire-alarm wires belonging to the city of 
Gloucester, and four bare iron wires and one cable of its own, and a 
second cable was being strung upon the téléphone pôle at the time of 
the injury. It was in connection with the stringing of this cable that 
the injury was sustained by the plaintiff. Thèse pôles are spoken of 
in the record as having a "street side," and a "field side," meaning, of 
course, that one side faces the street, and the other the field. The 
wires upon the two pôles at this point were running in the same gênerai 
direction, and the defendant's wire which caused the injury was about 
20 feet from the ground, and passed the téléphone pôle on its street 
side 4 inches from it. The cable being strung upon the téléphone com- 
pany's pôle was to be attached at a point above the electric wire in ques- 
tion. The electric wire which caused the injury was bare of insulation 
for 3 or 5 inches on its side next to the téléphone pôle, and there 
was a charred rut or dépression, 3 or 4 inches long and something like 
a half inch deep, across the street side of the pôle opposite the wire at 
the point of broken insulation. The plaintiff knew in a gênerai way 
of the danger of live wires, and had been cautioned about them, and 
he as subforeman had told men under him to be careful and look ont 
for live wires; but there was no évidence that he actually knew that 
the insulation was broken on the wire in question at the time of the 
injur}'. Dover had been working on a nearby pôle, and was ordered 
down to relieve a kink in the cable, and it Ijecame necessary in the 
prosecution of the work for him to ascend the pôle in question to a 
point above the defendant's wire which caused the injury. One Gillis 
was on the pôle above him at the time. Before starting, the plaintiff 
looked up the pôle to see if everything was clear so he could get up. 
He saw the location of the wires, and, among other things, that one of 
the electric wires was within 4 or 6 inches of the pôle he was to climb, 
and, on being asked about the insulation, he said it looked to be ail 
right. Gillis, who ascended the pôle before him, testified that he sup- 
posed that they were electric wires and kept away, that in going up 
the pôle opposite the wire he saw the break in the insulation, and in 
coming down he saw where the wire had rubbed against the pôle and 
burned it. 

It is pointed out by one side that there was considérable évidence 
tending to show that this break in the insulation, and particularly the 
charred mark on the pôle, could be seen from the middle of the street 
some feet away, while it was suggested by the other side that such a 
mark would more readily catch the eye of one standing some distance 
from the pôle than of one who was standing at its base. 

The défendant claims, first, that, though Dover was working for the 
téléphone company, the liability of insulation of electric wires to get 
out of repair is so well understood, and the danger is so far within the 
knowledge of an experienced lineman, that it should be held that he 
assumed the risk or hazard incident to the defendant's wire being 
maintained in proximity to those of the téléphone company, for whicla 
he was working. 
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We need not inquire whether the doctrine of assumption of risk, 
which, in its g-eneral acceptation, applies to cases between employer 
and employé, and involves the idea of implied contract of assumption, 
might, under some conditions, be extended to a case in which the in- 
jury results from a careless condition of things caused by the négli- 
gence of an outside party in respect to an outside business, because 
there is nothing in the nature of the plaintiflf's contract witli the télé- 
phone Company, or in the character of the work, so far as shown by 
the-record, which would warrant the application of the doctrine of as- 
sumption of risk against the plaintiff and in favor of the défendant. 

We think it a c^uestion of due care. So far as the défendant is con- 
cerned, it is a question of due care and reasonable circumspection in re- 
spect to the oversight of wires known to be dangerous when out of 
repair in a situation where it is the duty and the right of others to go 
in the prosecution of their work, and, so far as the plaintiff is con- 
cerned, a question of due care in the manner of doing a rightful work 
in the Une of duty, in a situation which he knows necessarily involves 
some hazard. Knowledge that wires are liable to get out of repair, 
and when out of repair that they are dangerous to life, is something 
entering into the question of care as it applies to both parties. 

The defendant's second position is that the plaintiff's case is con- 
trolled against him by contributory négligence, and that it was so un- 
questionably careless for a man who knew the liability of insulation to 
get out of repair, and the resulting danger, to merely look and then 
voluntarily bring himself into contact with a wire without the safe- 
guard of a safety belt, that contributory négligence should be ruled as 
a matter of lavi'. 

We do not think the négligence so clear as to warrant this. The 
plaintiff knew that one man had ascended the pôle before him ; and 
when he was called upon to ascend the pôle and do something in the 
line of his work, he looked and saw the proximity of the wire to the 
pôle which he was to ascend, and testified that it seemed ail right. He 
may, without thinking much of insulation, hâve meant by this that 
he thought he could climb the pôle without touching the wire, because 
he said he went up on the field side, sliding his hands up the pôle, and 
that he felt a sway of the pôle as though the men had given a jerk and 
let up quick, and that was the last he remembered. ïf it were clear 
that he had seen the break in the insulation, or that he had climbed the 
pôle and got in contact with the wire, without any intervening cause 
like the swaying of the pôle, it would be quite a différent thing. 
There is no évidence that he saw the lack of insulation. It is only ar- 
gued that he ought to hâve seen it. This being so, and the unforeseen 
swaying of the pôle being the probable cause of the contact, it reason- 
ably, we think, became a question for the jury whether, under ail the 
circumstances the plaintiff exercised the care of a prudent man in at- 
tempting to do what he did. 

The defendant's third point is that, if the question of the plaintiff's 
care is one for the jury, it was not submitted under proper instructions, 
and upon this point we are compelled to hold with the défendant. 

It is quite apparent, from the correct statement of the principle by 
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the learned Judge upon the motion to set aside the verdict, that he had 
in mind the rule under which questions of care in respect to a given 
situation are submitted to a jury ; but we think he failed in his instruc- 
tions to convey to the jury a full understanding of the rule which 
should hâve governed them in their délibérations in respect to the prop- 
er standard of care and in respect to its application to the plaintiff. 
The efifect of the instructions, we think, was to lead the jury to déter- 
mine the question of the plaintifï's due care by référence to men of the 
character of the plaintifï and with référence to his own situation and 
observation, rather than by référence to the standard afiforded by the 
man of ordinary prudence. Thus the learned judge said: 

"I think you should take, gentlemen, this particular pôle and form a judg- 
ment. How suspicions a place was it? How dangerous a place would it ap- 
pear to the ordinary observation of a man of this character? How suspicions 
would it appear to a man of that klnd? Was he fairly warned by the mère 
look of that place that there was danger that the insulation might he off, or 
that he was called upon to inspect for lack of insulation? Is the lack of in- 
sulation — is a bare spot on the wire — a thing of suoh common occurrence, gen- 
tlemen, on pôles of this description, that men should always invariably inspect 
it and always make a close inspection?" 

The last words quoted, we think, led the jury to understand the real 
issue in the case to be, did due care require the plaintifï to make a 
"close inspection" of the pôle? A misleading standard of due care 
was thus suggested, which, so far as appears by the record, was not 
sufficiently corrected by other instructions. 

Under the instructions, we think the jury would naturally turn the 
case in their own minds upon the situation and the particular man in 
question, and upon the question whether such a situation always re- 
quires close inspection. We are unable to fînd anything in the instruc- 
tions which would convey to the jury the idea that the plaintifï's care 
should be determined with référence to the question as to what men of 
ordinary care and prudence would hâve donc under the circumstan- 
ces. The plaintifï's négligence, if there were négligence, would consist 
in the failure to use such care as a person of common prudence similar- 
ly situated would exercise. The question of ordinary caution in carry- 
mg on dangerous work, or the question of ordinary care and prudence, 
must be determined with référence to what men of ordinary prudence 
would do under the circumstances. Similarly situated and under like 
circumstances, of course, includes the idea of men of similar knowl- 
edge and expérience ; and ordinary care means such care as such men 
would ordinarily exercise in such a situation as the plaintiff was in. 

The reason for this rule, quite likely, is found in the idea that great- 
er security résides in an impersonal standard than in the best attempt of 
jurors to décide upon a particular personal aspect. In the one view, 
the jurors are bound to hold the plaintiff's rights subject to the stand- 
ard of care which men of ordinary prudence would exercise, while in 
the other thè jury would be relieved from that standard, and feel at lib- 
erty to say, "Well, he probably thought it was ail right, or perhaps he 
did not think," or, "It cannot be reasonable that men should always and 
invariably make a close inspection." In the one aspect there is a stand- 
ard; in the other there is no standard for measuring the care. 

Of course, it stands to reason, under the rule of ordinary care, that 
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the jury must consider the entire situation. Tiie knowledge of the dan- 
gerous éléments involved, the duty to enter the field of hazard, where 
the dangers cannot always be seen, where the care of a reasonable man 
may or may net discover the danger of contact if things remain as 
he sees thém, and the probability that danger would hâve been averted 
but for the intervention of some unforeseen force which précipitâtes 
the danger, are ail things to be considered. Care cannot be measured 
in degrees applicable to a particular plaintiff in a particular situation 
of hazard. Due care in a particular situation can only be ascertained 
upon inquiry as to what men of ordinary prudence would hâve donc in 
a situation like that in which the plaintiff was involved. This idea was 
not clearly brought to the attention of the jury. 

The judgment of the Circuit Court is reversed, and this case is re- 
manded to that court, with directions to set aside the verdict and for 
further proceedings not inconsistent with this opinion; and the plain- 
tiff in error recovers its cost of appeal. 
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(Circuit Court of Appeals, Third Circuit. April 22, 1907.) 

No. 14. 

Mines and Minebals— Gbant of Mining Riqhts— FoEFBrruKE bt Abandon- 

MENT. 

Défendant, for a nominal considération expressed tberein, obtained a 
large number of contracts, denomlnated "leases," from owners of land, 
conveying to him the coal and other minerais under suoh land, with the 
right to mine the same for 99 years and of renewal in perpetuity. By the 
terms of the contracts he was to render an account to the grantors and 
pay royalty at speclfied rates wbenever any coal or other minerai was 
mined. Held, that such contracts imposed obligations upon défend- 
ant, as well as vesting him with rights, a mining enterprise being clearly 
contemplated thereby, and that where he did not in fact intend to prose- 
cute such enterprise, and took no steps toward it, and paid no royalties, 
through a perlod of more than 20 years, during which coal was extensive- 
ly mined in the vicinity, his rights were lost by abandonment, without re- 
gard to his actual intent to retain the same, aud an owner in possession 
under subséquent eonveyances from the same grantors was entitled to 
maintain a suit in equity to cancel the contracts as clouds upon its title. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Mines and Min- 
erais, §§ 189, 190.] 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 147 Fed. 931, 

H. Snowden Marshall, for appellants. 

D. L. Krebs and John G. Johnson, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. The Wilmore Coal Company exhibited 
its bill for relief from a cloud upon title against J. Willcox Brown and 
the New Amsterdam Coal Company in a court of common pleas of 
the State of Pennsylvania. The défendants having been duly served. 
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the suit, at their instance, was removed into the Circuit Court of the 
United States for the Western District of Pennsylvania, where, after 
hearing upon pleadings and proofs, a decree was cntered in favor of 
the complainant, and the défendants appealed. 

The gênerai facts hâve been clearly set forth by the learned judge of 
the court below (147 Fed. 931), and we adopt his statement of them, 
as follows: 

"In the years 1878 and 1880 the défendant J. Wlllcox Brown, a résident of 
Baltimore, Md., secured a large number of mining leases, aggregating about 
16,000 acres, in différent tracts, of various sizes, in Somerset county, Pa., as 
well as a like number in adjoining counties of Indiana and Oambria, 19 of 
which, of the Somerset lot, covering some 2,400 acres, are involved in the prés- 
ent suit. Thèse leases were indentures under seal, and severally undertook, for 
the considération in some cases of $5, and in some cases of $10, to grant, bar- 
gain, and sell to the said J. Willcox Brown, his heirs, executors, administra- 
tors, and assigns, 'ail the iron ore, coal, cément, and fire clay, and ail other 
minerais of every kind,' under the différent tracts described, 'including the 
privilège of boring any number of wells and taking therefrom, by such means 
as are or may be most practicable, petroleum, carbon, or coal oll ; also any 
sait water that may be found on the premises and manufacturing the same in- 
to sait,' together with the full and exclusive right, liberty, and privilège of 
mining, taking, and carrying away the said iron ore and other minerais, and 
of using such stones, earth, and water as mlght be necessary or required for 
conducting the mining opérations. A few acres were reserved around build- 
ines. and enousrh coal for the grantor's own use, and in some cases such as be 
might sell to his neighbors. The leases were to run for 99 years ; the grantors 
covenanting at the end of that time to exécute other leases of like ténor, for 
a similar term, renewable forever. In considération whereof, It was agreed 
by the grantee that on the expiration of every three months, whenever any ore 
or other minerais were mined, quarried, or otherwise reduced to possession 
and removed from the premises, he would render to the grantor, his heirs, 
executors, and assigns, a true and correct accomit thereof ; for every ton of 
coal, cernent, fire clay, or other minerais than iron, five cents ; and for 
every 100 barrels of petroleum or coal oil, and every 100 bushels of sait, 5 
per cent, of the net profits. The leases were duly acknowledged and put on 
record in the office for recording of deeds in Somerset county, Pa.. in July, 
1880. A copy of one, as a type of ail, although they difCer In some minor par- 
ticulars, is reproduced in the margin.i 

"The section where thèse leases were located was entirely undeveloped at 
that time, except for farming, and was discredited as coal or minerai territory 
by the state geological survey. There was no railroad into it, and in view of 
this it was provided, in somewhat varying terms, in ail but four of the leases 
hère in controversy, that unless one was built within flve years they should 
be null and void. As to those where no such provision appears it is charged 
in the bill that there was a verbal undertaking to the same effect by the de- 
fendnnt's agent at the time of securlng them. But this is denied in the answer, 
and the évidence to sustain it is unsatisfactory, and they must therefore be 
taken as they stand. A railroad being a recognized necessity, however, the 
défendant Brown, in addition to his leases, busled himself with getting rights 
of way, some 64 of which he secured, 7 of thèse being from parties whose 
leases are involved in this suit. The railroad which he had in contemplation 
was to start at Johnstown, Pa., on the main Une of the Pennsylvania Railroad, 
and run up Stony crcek, and Paint or Shade creek, to the old Rockingham 
fumace at the head of the latter, and thenee southeasterly, by other waters, 
In the direction of Hagerstown, Md.; and it was in gênerai conformity with this 
that the rights of way were taken. No such railroad, however, was ever 
built. But In 1880 the Baltimore & Ohio Railroad constructed a branch 
from their Une at Rockwood, Pa., northerly about 40 miles, through the 
center of Somerset county, to Johnstown, which followed down Stony creek 

1 See note at end of case. 
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a part of the way, by the mouth of Shade and Paint ; and when it was being 
laid out the défendant Brown put bis rights of way at the service of the 
Baltimore & Ohio engineers, although none of them were made use of. The 
building of this road, however, did not lead to the minerai development of 
tbat section, which came about a niuuber of years later lu quite anotUer way. 
In 1892 to 1894 Robert H. Sayre and others began taking up coal lands in this 
territory, getting together about 18,000 acres, including much of that which 
Is now in controversy, which they subsequently couveyed to the Wilmore Coal 
Company, which they had organized; and a year or two afterwards they sold 
out their interests in the company to Mr. Edward J. Berwind, président of the 
Berwind-White Coal Mining Company, wlio thereby secured their holdings, 
which be increased later to some 35,000 or 40.000 acres. Both Mr. Sayre 
and his associâtes, and Mr. Benvind after him, bought outri,g!it. at so much 
an acre, the coal whicli tiiey purchased ; that already leased to the défendant 
Brown being conveyed to them in fee by the original lessors or tliose who had 
suceecdod to the title, in most instances without regard to the leases, but in 
soiàtt cases subject to tliem, the rights of the lessors being assigned, and in 
ail with actual l^nowlecige of them. Having got together this extended acre- 
age, Mr. Berwind, endeavored to induce the Peunsylvania Railroad to run in 
a branch, but they declined to do so ; and be was compelled to undertake 
it individually, which he did at an pxi)ense of about $500,000. This and the 
development of the différent propertics for mining, wliieh followed, involving 
about $1,000,000 more, extended over two or three .years, and not until some 
time in 1897, therefore, was aiiy niinhig done; liut fiiice tlint time it l'as been 
actively pursued, and an e.xtensive business built up, the opérations i)eing con- 
ducted by the Berwind-Wliite Coal Jlniing Compan.v, nnder the Wilmore Coal 
Company, to whoin a royalty of 10 cents a ton is paid. 

"In securing the lease in suit and others in that région, Mr. Brown did not 
expeet to do any mining personally, and he bas not, eitlier by himsolf or 
others, nor bas he paid royalties at any time on any of them ; his purpose 
being to sell the leases to others or to transfer tliem to some company in 
which he had nn interest, which woiild operate tliem. He sold some of his 
holdings in the soutliern part of the county in this way, and he mn'ie .several 
attempts to interest parties in tlie others, including tlie New Yorli Central 
Railroad people. and the Baltimore & Ohio. Learning of Mr. Berwind's i)ur- 
chascs, he flnally offered them to him. but without success; thèse negotiations 
ending in the spring of 1805, after which no others were undertaken. Tu 1802 
certain of the leases were assessed and sold for taxes, but were redeomed 
by Mr. Brown, who paid some ,S1,500 to do so. They were sold again in 1890, 
but this he resisted, and succeeded in having the sale set asido b.y the court. 
Learning in 1902 tbat the Berwind-AVhite Company were mining on certain 
of the lands which be had leased, he sent an engineer to invostig"te the niat- 
ter, receiving from him a detailed and extended report, which confirmed the 
information, upon which he took coxmsel. with the idea of lecal action. Some 
delay was experienced. however, with regard to this, the one-quarter interest, 
which he had assigned to the agent who secured tlie leases, being outstanding 
in the hands of varions parties. But thèse having been got into line, a cor- 
poration was organized — the New Amsterdam Coal Company, défendant — 
to which ail interests were transferred in exchange for stock ; and in 1904 
actions were brought by that company against the Berwind-White Coal Min- 
ing Company in the United States Circuit Court for the Southern District 
of New York for damages for taking the coal from six of the différent 
tracts in controversy, following which, in May, 1904, the présent bill was 
filed." 

The conclusion reached by the learned judge was that the leases 
held by the défendants were invalid, and that, as they constituted a 
serions cloud upon the title of the plaintiff company, it was entitled to 
a decree requiring that they "be delivered up and canceled, and a 
minute of it made in the offee where they are on record, limited al- 
ways, however, to the coal, and not the other minerais, as to which 
153 F.— 10 
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alone an issue has been made." Omitting détails, and eliminating the 
declaratory portions of the decree, it appears that its remédiai part 
conforms precisely to the conclusion above referred to. That part may 
be restated thus : 

" * • * Each and ail of the said 18 leases or agreements hereinbefore 
deseribed be, and tbe same hereby are, canceled, so far as the saœe purport 
In any way to affect the coal upon the said premises, or the right to enter 
the said premises and mine the coal upon tbe said premises, or in any other 
way affect the title to the coal upon the said premises ; and * * * that 
upon delivery of a copy of this decree, duly certifled by the Clerlc of the 
United States Circuit Court, Western District of Pennsylvania, to the re- 
corder of deeds of said county of Somerset, he, upon payment of the proper 
fées, enter the same or a minute thereof upon tlie margin of the record of 
each of said agreements or leases, and that tliereafter it be filed among the 
records of his ofiice." 

Of the existence of the jurisdiction which was invoked, and of the 
propriety of its exercise under the circumstances stated by the court, 
there can be no doubt; and therefore the correctness of the decree 
must dépend solely upon the answer which should be made to the 
question : Did the instruments of writing held by the défendants below 
vest in them a valid and paramount title to the coal in question, as 
against the plaintifï in possession under title through later convey- 
ances ? In deciding this question we need not discuss ail of the many 
points and authorities to which counsel hâve invited our attention, for, 
as we view it, it may be briefly determined by simply applying the 
plain terms of the instruments themselves to the conclusively estab- 
lished facts. 

Let it be conceded, as the court below held, that "the so-called leases 
to the défendant Brown constituted a sale and conveyance of the coal 
* * * in place." Yet it does not follow that he was entitled to hâve 
it remain in place indefinitely, notwithstanding his undertaking to 
pay for it from time to time, "as mined * * * qj- otherwise re- 
duced to possession." The fact is that he never mined at ail, nor made 
any payment whatever under his agreement to pay "for every ton of 
coal" "removed and taken from the premises." He could not abandon 
the possession, for he never had it, and his grantors could not hâve 
re-entered without first withdrawing, and this it was not incumbent 
upon them to do under any possible view of the provisions respecting 
mining and railroad construction. "* * * The party would not 
be required to turn out and re-enter. The law does not require the 
performance of vain things." Clark v. Trindle et al., 52 Pa. 498- 
496; Hamilton v. Elliott, 5 Serg. & R. 375; Innis v. Templeton, 95 
Pa. 263, 40 Am. Rep. 643. 

This case differs materially from that of Plummer v. Hillside Co., 
160 Pa. 483-494, 38 Atl. 853, where "the considération of the grant 
was not the development of the minerai value of the land, but the 
price fixed by the agreement and actually paid to the lessor in money." 
Brown, by the very nature of his contract, was bound by obligations 
to be fulfilled, as well as clothed with rights to be exercised ; and 
"while the question [of abandonment] is one of intention mainly, its 
décision does not dépend upon an intention to abandon or retain the 
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minerai right alone, divorced from the obligations wliich adhère to it 
under the contract, but the intention to abandon the contemplated 
enterprise." Paine v. Griffiths, 86 Fed. 455, 30 C. C. A. 182; Elk 
Foric Co. V. Jennings (C. C.) 8-i Fed. 839. That the parties to thèse 
instruments contemplated the prosecution of an enterprise, and net an 
absolute sale of coal in place, their whole ténor makes perfectly plain; 
and that the lessee did not really intend to carry on that enterprise 
the proofs abundantly show. 

The decree of the Circuit Court is affîrmed. 

NOTE. 

"This indenture, made this 33 day of January, one thousaiid eight hundred 
and seventy-nine, by and betweeu Abraham Weaver, of the coiuity of Somer- 
set and State of Peunsylvania, of the flrst part, and J. Willcox Brown, of 
the City of Baltimore and state of Maryland, of the second and otber part, 
witnesseth: That the said party of the flrst part, in considération of the 
sum of flve dollars, to them in hand paid by the said party of the second 
part (the reeeipt whereof is berel)y acknowlediiedj, hâve granted, bargained, 
sold, aliened, enfeoffed. and confirmed, and by thèse présents do graut, 
bargain, sell, alien, eufeoff, release, and confirm, unto the said party of the 
second part, hls heirs, executors, administrators, and assigns, ail the iron 
ore, coal, cernent, and tire clay and ail other minerais of every kind, Includ- 
Ing stone or earth as may be required for mining opérations In, upon, and 
under ail that certain tract of land sltuated in Paint township, county of 
Somerset, and state aforesaid, and containing one hundred and seveutecn 
.icres, more or less, and described as follovvs: Adjoining land with ï. Hays, 
D. Shaffer, J. Nerenberger, and others — (ail minerais are to bo drifted) with 
the appurtenances thereto appertaiiiing, together with the full and exclusive 
right, liberty, and privilège of mining, taking, and carrying away said iron 
ore and other materials, as heretofore more fuUy recited, with such control 
of, rights in, and privilège of using said land and water as may be neces- 
sary in conducting mining opérations in a full and convenient manner. ïo 
hâve and to hold ail the said, iron ore and other materials, as is more fully 
recited heretofore, and ail the rights and easements aforesaid in, upon, 
through, and under the said tract of land, and the hereditaments and prem- 
ises hereby granted or mentioned, and intended so to be, unto the said party 
of the second part, his heirs, executors, administrators, and assigns, to and 
for his and their only proper use and behoof, for the period of ninety-nine 
years from the date hereof. The said party of the first part further cove- 
nants, for his heirs, executors, administrators, and assigns, that he will, 
upon the proper demand of the party of the second part, his heirs, executors. 
administrators, and assigns, and at the expiration of the term herein provided 
for, and upon tender by the said party of the second part, his heirs, executors, 

administrators, and assigns, of ■ ■ dollars, exécute another lease. If the 

raiiroad be not commenced within flve years from this date, then this con- 
tract to be null and void. 

"In further considération whereof, the said party of the second part, his 
heirs, executors, administrators, and assigns, jiromises and agrées with the 
said party of the first part, his executors, administrators, and assigns, that 
he will, at the expiration of every three months, whenever any ore or other 
materials, as hereinbefore more particularly recited, is mined, quarried, or 
otherwise reduced to possession by the said party of the second part, his 
heirs, executors, administrators, and assigns, and removed from the premises, 
render to the said party of the first part, his heirs, executors, administrators, 
and assigns, a true and correct account of the materials removed and taken 
from the premises during the said preceding three months, and pay it to the 
said party of the first part, his heirs, executors, administrators, and assigns. 
as follovvs, that is to say: For every ton of iron ore of 2.240 pounds, teii. 
cents. For every ton of coal of 2,240 pounds, five cents. For every ton of 
cernent or flre clay of 2,240 pounds, five cents. For every ton of minerai 
ores, other than the above, of 2,240 pounds, five cents. 
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"In witness whereof, tbe parties hereto hâve set tlieir hands and seals 
this 3d day of January, in the year one thousand eiglit hundred and seventy- 
nine. Abraham Weaver. [Seal.] 

"J. Wjlcox Brown. [Seal.] 
"State of Tennsylvania, Somerset County — ss.: 

"Before me, a justice of the peace in and for the sald county and state, 
personally came Abraham Weaver, the grantor, and aeknowledged the fore- 
going instrument of writing to be his act and doed, and desired the same to 
be recorded as such, according to law. 

"Witness my haud and seal, the 3d day of January, A. D. 1879. 

"Steplien II. Gritfith, Justice of the Peace. [Seal.]" 



BURNS V. COOPER. 

(Circuit Court of Appeals, Eighth Circuit. April 24, 1907.) 

No. 2,430. 

Appeal— Reveksai. — Ftietiibb Procebdihgs— Mandate. 

A mortgage having been executed by a luisband and wife, suit was 
brought to foreclose the sanie, and a decree rendered charging tlie life es- 
tate of tbe wife, as widow of a former husband, as well as her after-ac- 
quired title to the remainder. This decree was reversed, in so far as it 
affected sucli after-acquired title, and the cause was remanded, with di- 
rections to render a decree charging the wife's life estate. Held, that such 
judgment constituted the law of the case so far as the wife's life estate 
was coneerned, and that a decree following such mandate was not ob- 
jectionable for failure of the Circuit Court to déclare the decree without 
préjudice to tlie future détermination of the nature and extent of the 
wife's interest in the promises at the date of the mortgage. 

Appeal from the Circuit Court of tlie United States for the District 
of Nebraska. 

A. M. Post (John J. Sullivan, on the brief), for appellant. 
C. C. Flansburg (R. O. Williams, on the brief), for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHIEIPS, District Judge. 

VAN DEVANTER, Circuit Judge. The single question presented 
by this appeal is: Does the decree which it challenges conform to the 
mandate of this court issued when the case was hère before? A full 
statement of the case is made in the opinion then rendered (Burns v. 
Cooper, 72 C. C. A. 35, 140 Fed. 273), and it will suffice to now briefly 
mention such matters as are relevant to the question just stated. The 
suit was one to foreclose a mortgage containing full covenants for title 
given by Martin Burns and Mary Burns, his wife, upon land in 
Nebraska to secure the payment of their joint promissory note. One 
of the défenses mterposed by the wife was that she executed the note 
and mortgage solely for the benefit of her husband, and that, although 
she had a right or estate in the land at the date of the mortgage, she 
did not then bave the full title, and, although she had subsequently 
acquired the full title, the mortgage did not affect the after-acquired 
title, by estoppel or otherwise, because under the laws of the state in 
force at the date of the mortgage a married woman could not bind 
her after-acquired property for the benefit of her husband. In the 
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bill it was alleged that her right or estate in the land at the date of 
the mortgage was "a life estate" of which she had become seised upoii 
the death of her former husband, Daniel Foley, then the owner of the 
land ; "said Hfe estate being the right of homestead of the said Mary 
Foley (novv Mary Burns) and her vested right of dower in and to 
said premises." In her separate answer it was alleged that, upon 
the death of Daniel Foley, "said property descended to his said chil- 
dren subject to the estate for life therein with which this respondent 
was seised as such widow, and said children were thereupon seised 
of said property by title in fee simple subject to the exception above 
stated," and, as further illustrating her attitude in respect of the na- 
ture and extent of her right or estate in the premises at the date of 
the mortgage, she sought in her answer, as also at the final hearing, 
to obtain some advantage from prior litigation to which she was a 
party and in which it was found and adjudged "that the said Mary 
Burns, then Mary Foley, bas a life estate in said land as the survivor 
of her said husband, Daniel Foley." In the opinion rendered by the 
Circuit Court at the final hearing (Cooper v. Burns, 133 Fed. [C. C] 
398), it was stated that among the questions presented for détermina- 
tion were thèse : 

"Fourth. Did the fact thfit Mary Burns liad a présent vested life estate 
in said lands at tlie time she executed complainant's mortgage, and that said 
mortgage contained the before mentioned coveuauts as to title, extend the 
lien of complainant's mortgage to lier after-aoquired title to the remainder? 
Filth. Mary Burns, at the time of the exécution of complainant's mort- 
gage, having an existing vested life estate in the niortgaged premises, is she 
uow estopped by virtue of the covenants in the mortgage from asserting 
that such mortgage is not a lien upon the entire fee estate?" 

Thèse questions were answered in the affirmative, and, it appearing 
that an undivided one-half of the estate in remainder was acquired by 
her subject to an intervening mortgage, a decree was passed declaring 
the complainant's mortgage a first lien "on the life estate of respondent, 
Mary Burns, in said premises," and also a first lien on one undivided 
one-half, and a second lien on the other undivided one-half, of the 
estate in remainder. From that decree she appealed to this court, the 
gravamen of her complaint, as stated in her assignments of error, 
being that: 

"The Circuit Court erred in flnding and determining that the mortgage 
described in the bill of complaint is a lien upon the entire présent estate of 
the respondent, Mary Burns, in the mortgaged property, and in failing to 
limit and restrict such lien to the interest and estate of said respondent In 
said property at the date of the exécution of such mortgage." 

There was no assignment that the Circuit Court erred in finding 
and determining that at the time of executing the mortgage she had a 
présent vested life estate in the land, or that it erred in declaring the 
mortgage a lien upon such life estate. 

This court, in the opinion rendered upon that appeal, stated at the 
outset that: 

"Prior to the 5th day of July, 1877, one Daniel Foley was the owner of 
150 acres of land in Blatte county, Neb., occupied by himself, his wife, Mary 
Foley, and their minor children, Jeremiah and Mary E. Foley, as a home- 
stead. On that day Daniel Foley died intestate, the property descending 
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under the laws of the state o£ Nebraska to the children, share and share 
Si\i^e, subject, bowever, to the right of homestead and the vested right of 
dower in the widow ; thèse rlghts of homestead and dower, in practical ef- 
fect, amounting to a life estate in Mary Foley." 

Then after it was also stated that ail had conceded that "the mort- 
gage binds the life estate of Mary Burns," and after the questions pre- 
sented by the appeal in respect of the effect of the mortgage upon after- 
acquired title were considered the decree of the Circuit Court was, 
for reasons there given, held erroneous and reversed, in so far as it 
fixed the lien of the mortgage upon a greater interest in the lands 
than "the life estate of appellant, Mary Burns, as held by her at the 
date of the mortgage," and it was directed that a decree be entered in 
conformity with the opinion. The mandate subsequently issued pre- 
cisely followed this ruling and direction. 

Upon receiving the mandate the circuit court entered another decree 
declaring, as did the prior one, the complainant's mortgage a first 
lien "upon the life estate of Mary Burns in the premises," and directing 
a sale of such life estate to satisfy the mortgage debt, with costs, if 
not paid within 20 days, but this decree, differing from the prior 
one, gave the mortgage no efïect beyond this. Mrs. Burns at that time 
proposed, and the court declined to adopt, the following limitation 
upon the decree: 

"Provided, however, that the decree Is without préjudice to the rlghts of 
her, the said Mary Burns, and of her successors in interest in respect to 
the nature and extent of the life interest or estate possessed by her, the said 
Mary Burns, in the aforesaid real property at the date of the exécution of 
the above-described mortgage and without préjudice to the rights of either 
or any party in respect to the nature or extent of the interest or estate in 
said real property which will vest In a purchaser under this decree, such 
questions and each thereof being hereby expressly reserved by the court." 

She then appealed from this decree, and now takes the position 
that we did not upon the first appeal détermine the nature or extent 
of the right or estate held by her in the premises at the date of the 
mortgage, that the Circuit Court should hâve proceeded to détermine 
that matter or should hâve expressly reserved it, and that, in disregard 
of the terms of the mandate, the Circuit Court fixed the lien of the 
mortgage upon an estate for her life in the premises, when, in fact, 
she did not hâve such an estate at the date of the mortgage, but was 
only entitled, at her élection, to possess and occupy the premises as 
a homestead for her life, which was a mère personal right and not 
vendible, or to take, as dower, a life estate in one third thereof. 

What has been said indicates quite strongly that, prior to the orig- 
inal decree, the appellant did not make any such claim as is now put 
forth, and that she did not upon her first appeal question the Circuit 
Court's décision that she had a présent vested life estate in the prem- 
ises at the date of the mortgage ; but we pass to the question first 
above stated: Does the second decree conform to the mandate of this 
court issued when the case was hère before? We think it does. As 
has been shown, the appellant was treated in our former opinion as 
having at the date of the mortgage a right of homestead and a vested 
right of dower in the land, the two, in practical efïect, amounting to 
a life estate, and it was distinctly stated that it was conceded by ail 
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that the mortgage was a lien upon this estate. It is not possible to read 
tlie opinion without understanding that the life estate so frequently 
spoken of therein was one in the entire mortgaged premises, and not 
in some undivided part of them ; and, when the concluding paragraph 
declared that the decree was erroneous and must be reversed, in so 
far as it fixed the lien of the mortgage upon a greater interest in the 
land than the life estate of the appellant, "as held by her at the date 
of the mortgage," thèse last words were employed as indicating that 
such was the nature and extent of the estate held by her at that time, 
as had been before stated, and not as qualifying the ordinary ac- 
ceptation and meaning of what immediately preceded them. By the 
plainest implication the opinion held that, when the mortgage was 
given, the appellant was possessed of homestead and dower rights 
in the land, amounting to a life estate, and that this was ail that was 
bound by the mortgage ; and the decree was reversed because it also 
declared the mortgage a lien upon the after-acquired estate in remainder. 
The case is thus fully within the ruling in United States v. California, 
etc., Co., 148 U. S. '31, 38, 13 Sup. Ct. 458, 37 L. Ed. 354. There 
the Suprême Court upon a former appeal had reversed a decree dis- 
missing the bill of the United States ; the reason for the reversai be- 
ing that the Circuit Court, upon sustaining pleas interposed by the 
défendants, erred in dismissing the bill without permitting the United 
States to reply to them, and the reversai was accompanied by a direc- 
tion that the United States be permitted to join issue on the pleas. 
The Circuit Court thereafter restricted the scope of the inquiry to the 
truthfulness of the matters set forth in the pleas, and upon a second 
appeal the United States assigned error upon this ruling. Mr. Justice 
Brewer, after referring to the opinion rendered upon the first appeal 
and stating that the mandate sent to the Circuit Court conformed to 
the opinion, said : 

"That décision was tbe lavv of this case for the subséquent proeeedings 
in that court. There was no adjudication that the pleas were insufficient 
in law. On the contrary, the plain implication of the opinion was that they 
were sufflcient, and the question which was remanded to that court for in- 
quir.y was as to their truthfulness. There was no adjudication of insuffl- 
ciency and no rehearing ordered on that question. If the government was 
not satisfled with the décision, it should hâve called our attention to it, and 
hâve sought a modification or enlargement of the decree. The Circuit Court 
properly construed it, and proceeded in obédience thereto to permit the 
government to join issue on the pleas, and to entertain an inquiry as to their 
truthfulness, and that was the only matter open for inquiry." 

As the Circuit Court properly interpreted and followed our former 
opinion and mandate, that must end the controversy ; for our former 
décision, like the final décision of every court which bas jurisdiction 
of the matters and parties it judges, rendered every question which was 
actually determined upon that appeal, and every question which might 
hâve been then raised in opposition to the décision, res judicata between 
the parties to it as respects the claim or cause of action there litigated. 
Guarantee Co. of North America v. Phœnix Ins. Co., 59 C. C. A. 376, 
124 Fed. 170; United States Mining Co. v. Lawson, 67 C. C. A. 587, 
594, 134 Fed. 769, 776; Haley v. Kilpatrick, 44 C. C. A. 103, 104 Fed. 
647; Board of Com'rs v. Geer. 47 C. C. A. 450, 108 Fed. 478; In re 
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Sanford Fork & Tool Ce, 160 U. S. 247, 16 Sup. Ct. 291, 40 U Ed. 
414 ; Illinois v. Illinois Central R. R. Co., 184 U. S. 77, 91, 23 Sup. 
Ct. 300, 46 L. Ed. 440. 

The decree is accordingly affirmed. 



STANLEY V. BBOKHAM. 

(Circuit Court of Appeals, Eiglitli Circuit. April 23, 1907.) 

No. 2,397. 

1. EVIDENOE—CONVERSATION— RlGHT TO EXPLAIN, VARY, OE CONTRADICT. 

Wliere tlie wliole or part of a conversation is put in évidence by one par- 
ty, the other is entitled to explain, vary, or contradict it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, § 455.] 

2. Trial — Réception of Evidence — Scope of Rebuttal. 

In an action for brolier's services, défendant sougiit, on cross-examina- 
tion of plaintiff, to prove an agreement to accept an employment and cer- 
tain stock, in full for his services; but this, on objection, was excluded 
as not proper cross-examination, as being matter of défense. As a part 
of tlie défense, one of defendant's witnesses testiiied tliat, after tbe serv- 
ices liad been rendered, plaintiff in a stated conversation, accepted as full 
compensation a position as salesman and defendant's agreement to carry 
for him, on certain terms, certain capital stock of a corporation. HeUl, 
that it was error, after the admission of sucb évidence, to refuse to per- 
mit plaintiff iu rebuttal to give bis version of such conversation, tbougli 
plaintiffl had previously in such cross-examination, testitied to certain 
phases tbereof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trial, §§ 14G-1Ô5.] 

3. Samf.—Exclusion of Evidence— Offeb of Proof— Necessity. 

AVhere, wben a witness testiiies in person at tbe trial, and not by dépo- 
sition, certain questions aslced of him are in proper form, relevant, and 
admit of favorable answers on behalf of tbe party propounding tbem, 
the sustaining of an objection tbereto constitutes error, tliough there is no 
offer to sbow the substance of tlie proposed testimouy ; no offer being re- 
quired by the court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Trial, §§ 115-1]8.] 

4. Same— Misleading Instructions— Brokers— Action for Services. 

Plaintiff was employed to get information with référence to the con- 
templated purchase of a grocery business for défendant, and to obtain 
a statement from the prospective sellers showing the volume of their 
business, amount of capital used, merchandise usually carrled, salaries 
paid, profits realized, etc., but was expressly charged not to disclose his 
principal's name. On beginning negotiations, the sellers declined to 
make any statement, unless informed concerning plaintiff's principal, 
whereupon he disclosed defendant's name and obtained the required in- 
formation, shortly after whicb défendant autliorized tlie disclosure of his 
name, and then completed the negotiations himself, expressing satisfaction 
with plaintiff's efforts. Held, that, as applied to this évidence, in an ac- 
tion for plaintiff's commissions, it was error to charge that a broker, in 
order to show himself entitled to commissions, must faithfully carry ont 
the instructions given by the principal, and bas no rigbt to départ sub- 
stantially therefrom. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 
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Thomas M. Morrow (William T. Skelton, on the brief), for plaintiff 
in errer. 

Edmund F. Richardson and Horace N. Hawkins, for défendant in 
errer. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action by John 
T. Stanley to recover from James H. Beckham the reasonable val- 
ue of services alleged to hâve been rendered by the former at the 
latter's request in certain preliminary negotiations resulting in bis pur- 
chase of the wholesale grocery business of N. B. McCreary & Co., of 
Denver, Colo. The verdict and judgment were for the défendant, and 
the plaintiff prosecutes this writ of errer. 

One of the issues presented by the pleadings was whether, after the 
rendition of the services in question, the plaintiff had accepted, as full 
compensation therefor, the defendant's engagement te employ him as 
a salesman in the business and to carry for him $5,000 of the capital 
stock of a corporation to which the business was transferred. As part 
of his case in chief, the plaintiff, testifying in his ovk'n behalf, explained 
the circumstances of his alleged employment and the services rendered, 
and upon his cross-examination the following occurred : 

"Q. Do you remember having had. a conversation with him [Mr. Becliham] 
one night shortly after January Ist [when the purehase was consummatedj, 
or about that period, in the Albany Hôtel? A. Yes, sir. Q. Did you uot in 
that conversation ask Mr. Beclîham, say to Mr. Becljham, that you had corne 
to see him about the position which he had promised you, and tliat you wanted 
to know what he was going to do in the way of a position for you? A. No, 
sir. Q. Did he not in that same conversation say to you that he would give 
you a position? A. He sent for me to corne to the hôtel to see him that night. 
Q. And did he not on that visit state to you that he was going to give you a 
position in his business house? A. He told me if I wanted it, yes. Q. And 
you and he agreed on what you were to charge, what you were to receive for 
holding that position, did you not? A. Tes, sir. Q. You were to receive a 
commission which he guarantied to be not less than $100 a month, did you 
not? A. He never made any guaranty to me at ail. Q. Xever? A. Never, 
none; no, sir. Q. Who was présent when tliis conversation occurred? A. 
Mr. McKuight. Q. Mr. JIcKnight was a gentleman who had been in business 
for many years with Jlr. Beckham in Kansas Oity, had he not? A. Yes, sir. 
Q. You lînew Mr. McKnight very well? 

"Mr. Jlorrow (for plaintiff) : We object to this as improper cross-examina- 
tion. We did not go into it in any way, shape or form. It is a matter of 
défense. 

"The Court: If it is in the case at ail, I think it is a matter of défense. 

"Q. I wish you to state what that conversation was that niglit at the Al- 
bany I-Iotel. (Ob.iected to by coimsel for plaintiff.) 

"The Court : Ile may answer the question. (To which ruling of the court 
counsel for plaintiff then and there duly excei)ted.) 

"Q. Didn't you say to Mr. Beckham at the time, in the présence of Mr. 
McKnight. that you felt amply repaid in the position which he gave you then, 
for everything you had done in interesting him in business in Denver? A. No, 
sir ; I never made such a statement. Q. No such conversation as that oc- 
curred at ail? A. No, sir. Q. In that conversation did not Mr. Becliham also 
say to you that he was going to carry .fô.OOO of stock for you, and that you 
should bave that $.5,000 of stock when it was paid for, and that you wouldn't 
bave to pay for it yourself, but that it should be paid for ont of the profits 
of the business, and that ail dividends over and in excess of (5 per cent, should 



; 134 153 FEDERAL REPORTER. 

be credited on the purchase price, and when It was paid for he would turn it 
over to you ; and then did you not say that, in exchange for the position 
which he had given you and the opportunlty to befiome a stocliholder, you felt 
aniply repaid, and were repaid, for everything that he had doue, aud that 
yen felt extreniely grateful to him for what he was doing for you? (Objected 
to by counsel for plaintiff, as improper cross-examination. Which objection 
was by the court sustained. To which ruling of the court counsel for défend- 
ant then and there duly excepted.) 

"Mr. Hawkins (for défendant) : So that I may not pursue that any further. 
l understand your honor's ruling to be that it is a part of the défense? 

"The Court : Yes, sir." 

As part of the défense, the défendant and Mr. McKnight testified 
at length respecting the conversation at the Albany Hôtel ; their ver- 
sion thereof being that the défendant then proposed, and the plaintiff 
accepted, as full compensation for his services, an arrangement by 
which he was to be made a salesman in the business and the défendant 
was to carry for him upon the terms indicated $5,000 of the capital 
stock of the corporation. Then in rebuttal the plaintiff again became 
a witness, and the following occurred: 

"Q. Now, you heard the version of the conversation in the Albany I-Iotel? 
A. Yes, sir. Q. You can give your recollection of it. 

"Mr. Ilawkins: That is objected to. I asked Mr. Stanley about that. 

"The Court: Omit that; he weut over that yesterday fully. If there is 
any speciflc matter he failed to speak of yesterday, or any part of the con- 
versation overlooked, you may ask him in regard to that. (To which the plain- 
tiff excepted.) 

"Q. You may state whether or not you stated to JMr. Beckham at that tinie 
that what he had done for you in giving you a position and in holding stock 
for you amply repaid you for any services that you had rendered? (Ob,1ected 
to by counsel for plaintiff, because that was gone over.) "The Court : I 
tliink that was in his statement, but he may answer this. 

"A. Mr. Beekham asked me to couie to the office — Q. That is not the ques- 
tion, did you ever make that statement to him? A. No, sir. Q. Aud did he 
state to you that he would give .vou this position, and tliat he would hold this 
stock for you to compensate you for your services performed for lùm? (Ob- 
jected to for the reasons last above stated. Objection sustained. Exception 
allowed.)" 

Error is assigned upon the rulings preventing the plaintiff from giv- 
ing in rebuttal his version of the conversation mentioned, and we enter- 
tain no doubt that in this there was error, for, where the whole or part 
of a conversation is put in évidence by one party, the other party is 
entitled to explain, vary, or contradict it. Carver v. United States, 
164 U. S. 694, 17 Sup. Ct. 228, 41 L. Ed. 602 ; Home Benefit Associa- 
tion v. Sargent, 142 U. S. 691, 12 Sup. Ct. 332, 35 L. Ed. 1160; Chica- 
go City Railway Co. v. Bundy, 210 111. 39, 44, 71 N. E. 28 ; Hoggson, 
etc., Co. v. Sears, 60 Atl. 133, 136, 77 Conn. 587. And it is immaterial 
that upon the prior cross-examination the plaintiff had been interro- 
gated respecting some particular phases of the conversation, for, as it 
had not been made, and was not necessarily, part of his case in chief, 
he was entitled in rebuttal to give his version of it and to go into 
every phase of it having any tendency to show that the defendant's 
version was not the correct one. The rulings seem to hâve been made 
in the belief that the subject had been fully covered by the prior cross- 
examination, but the belief was a mistaken one according to the record, 
for it shows that the cross-interrogatory, "I wish you to state what that 
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conversation was that nîght at the Albany Hôtel," the only one calling 
for the plaintiff's full version, was net answered, and also that the 
cross-examination was stopped by the court's ruling that it related to 
what, if admissible, was part of the défense. But it is said there was 
no offer to show the substance of the testimony proposed to be elicited 
ty the questions propounded and excluded in rebuttal, and therefore 
it does not appear that their exclusion was réversible error. The 
premise is correct, but not the conclusion. The controUing rule, ap- 
plicable where the witness testifies in person at the trial, and not by 
déposition, as stated by Mr. Justice Harlan, in Buckstaff v. Russell, 
151 U. S. 626, 637, 14 Sup. Ct. 448, 452, 38 L. Ed. 292, is this: 

"If the question is in proper form, and cleaiiy admits of an answer rele- 
vant to the issues and favorable to the party on whose side the witness is 
called, it will be error to exclude it. Of course, the court, in its discrétion, 
■or on motion, may require the party, in whose behalf the question is put, to 
State the facts proposed to be proved by the answer; but, if that be not 
done, ttie rejection of the answer will be deemed error or not, according as 
the question upon its face, if proper in form, may or may not clenrly admit 
of an answer favorable to the party in whose behalf it is propounded." 

And this rule is recognized in other cases. Oriegt v. Hedden, 155 
U. S. 228, 235, 15 Sup. Ct. 92, 39 L. Ed. 130; Atchison, Topeka & 
Santa Fé Ry. Co. v. Phipps, 60 C. C. A. 314, 316, 125 Fed. 478, 480. 

As it is plain that hère the questions were in proper form, were 
relevant to the issues, and admitted of answers favorable to the party 
in whose behalf they were propounded, and as a statement of what was 
proposed to be proved was not required by the court, there was preju- 
dicial error in not permitting the questions to be answered. 

Error is also assigned upon the giving of the following instruction to 
the jury: 

"Tou are instructed that an agent or broker must, in order to show that he 
Is entitled to commissions from bis principal, faitbfully carry ont tbe instruc- 
tions given by the principal. Ile bas no right to depai-t substantially from 
such Instructions." 

That in the abstract the instruction was correct must be conceded; 
but we think it was so plainly calculated to mislead the jury when they 
came to apply it to the case committed to their considération that there 
was error in giving it. The only respect in which it could be said from 
the évidence that the instructions of the défendant had been departed 
from by the plaintifï was that, although instructed not to do so, he had 
disclosed to N. B. McCreary & Co. the name of his principal in the 
early part of his negotiations with them. The facts in that connection 
were thèse : The défendant, who resided in Kansas City, Mo., was de- 
sirous of purchasing a wholesale grocery business in Denver, Colo., 
and the plaintiiï, who resided at the latter place, was conducting pre- 
liminary negotiations, under the defendant's instructions, to the end 
that his désire might be realized. One of thèse instructions, repeated 
in several of the defendant's letters, was, "My name must not be used," 
and another was to obtain for him a statement from the prospective 
sellers giving in détail the volume of their business, amount of capital 
used, amount of merchandise usually carried, salaries paid, profits re- 
alized, etc. When the negotiations with McCreary & Co. began, they 
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declined to make such a statement, unless informed for whom it was 
intended, so they might détermine whether he was a responsible party. 
The plaintiff then, without obtaining the defendant's consent, disclosed 
his name, and was thus enabled to obtain and transmit to him the state- 
ment requested. About a month later, while the negotiations were 
still in progress, the défendant authorized the disclosure of his name, 
and still later went to Denver, and, as it was previously understood he 
would do, took up the negotiations himself and carried them to comple- 
tion, availing himself of the results obtained by the plaintiff, and ex- 
pressing satisfaction therewith. There was no évidence that in pre- 
maturely disclosing the identity of his principal the plaintifï was ac- 
tuated by any purpose other than that of obtaining the statement cov- 
ered by his instructions, or that the disclosure operated prejudicially to 
the défendant or advantageously to McCreary & Co. In thèse cir- 
cumstances, we think the plaintifï's departure from the instructions of 
his principal was so unsubstantial, so devoid of any imputation of bad 
faith, and so plainly free from resulting injury to his principal, that it 
did not affect his right to recover for his services, if he was otherwise 
entitled to recover. Story on Agency, § 331 ; Hinton v. Coleman, 76 
Wis. 321, 45 N. W. 26; Veasey v. Carson, 177 Mass. 117, 58 N. E. 
177, 53 L. R. A. 241. The jury, however, could not well hâve re- 
garded the court's instruction otherwise than as committing to their 
judgment the question of whether there was such a departure from the 
instructions of the principal as to disentitle the agent to compensation 
for his services. 

It is said that the évidence was so overwhelmingly in favor of the 
défendant that, notwithstanding the matters hère considered, no jury 
would hâve found for the plaintifï ; but of this it is enough to observe 
that, while the évidence for défendant was strong and persuasive, there 
was yet such a conflict between it and the évidence for the plaintiff as 
to entitle the latter to a submission of the issues to the jury. 

The judgment is reversed, with a direction to grant a new trial. 
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AUGUSTA TRUST CO. v. FEDERAL TRUST CO. et al. 

(Circuit Court of Appeals, First Circuit. February 1, 1907. On Appeal from 
Taxation of Costs, Marcli 27, 1907.) 

No. 667. 

1. Steeet Raileoads— Lien Undee Mas.saciicsetts Law. 

Rev. Laws Mass. 1902, c. 112, § 2;^, requiring ii street railroad company 
before issuing mortgage bonds to obtain authority therefor from tbe state 
board of raiiroad commissioners, wbich niay be granted only after a hear- 
ing and examination into tlie assets and liabilities of tbe company, and 
upon being satisfled tliat its property exclusive of its franchise equals or 
exceeds its indebtedness, embodies a rule of public policy which cannot 
be ignored nor overridden by tbe courts. 

2. Same— Agkeement to Issue BoNns. 

A provision in notes, given by a Massacliusetts street railroad company, 
by which it agreed to issue to the holder as seeurity certain of its bonds 
secured by a mortgage previously executed, as soon as a further issue of 
bonds thereunder should be authorized by the state railroad commis- 
sioners, whose authority was necessary before they could be legally issued 
under Rev. Laws Mass. 1902, c. 112, § 23, does not place the notes on an 
equality with bonds previously issued, nor entitle the holders to any préf- 
érence over gênerai creditors wbere no further issue of bonds was author- 
ized, and the company has become insolvent and is in the course of ad- 
ministration, although the circumstances were such as to create an équi- 
table lien as between the parties which the courts would enforce in the ab- 
sence of the statute. 

3. CosTS— Sepakate Costs. 

AA'here appellees recover costs in the Circuit Court of Appeals, separate 
costs are taxed for the several appellees who appear separately and file 
separate briefs. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Costs, § 921.] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Orville D. Baker (Daniel C. Stamvood, on the brief), for appellant. 

Joseph P. Fagan (James C. Cotter on the brief), for appellee Fédéral 
Trust Company. 

Joshua M. Sears, for appellees John T. Burnett and John L. Hall. 

William M. Richardson, for appellee Massachusetts Securities Com- 
pany. 

Before PUTNAM and LOWELL, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. The facts are sufficiently stated in the 
opinion of the learned judge of the Circuit Court reported as Augusta 
Trust Co. V. Fédéral Trust Co. (C. C.) 140 Fed. 930, except that we 
deem it advisable for convenience to repeat hère in full one of the notes. 

No. 75. 
$5,000. Boston, Mass., February 5, 1903. 

For value received the Middleboro, Wareham and Buzzards Bay Street Rail- 
way Company, incorporated under the laws of Massachusetts, ])i-ômises to pay 
to ourselves or order the sum of iive thousand dollars on the flfth dsiy of Au- 
gust, 1903, at the office of Fédéral Trust Company, in the city of Boston, Mass., 
with interest at the rate of 6 per centum per annnra. 

It is hereby certified that the issue hereof has been duly authorized by law 
and by the proceedings of the said company and does not exceed any limit 
prescribed by law. 



Oct. 


3, 1903. 


Oet. 


30, 1903. 


Nov. 


6, 1903. 


Dec. 


26, 1903. 


Jan. 


4, 1904. 


1904, 


Jan. 15. 
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The Middleboro, Wareham & Buzzards Bay Street Railway Company hereby 
agrées to use the proceeds of $6,000 of its first mortgage bonds Nos. 205 to 210 
in payment of its note dated î'ebruary 5th, 1903, payable August 5tli, 1903, and 
in case the said note shall not be paid at maturity the said eompany agrées to 
deliver $6,000 of its said first mortgage bonds to the owner of the said note 
as security therefor within a reasonable time after the same shall hâve been 
authorized by the board of railroad commissioners. The said eompany agrées 
not to agrée to deliver first mortgage bonds to any person or corporation in ex- 
cess of $500,000 for an extension of its tracks from Buzzards Bay into the 
town of Falmouth, and equipment for the same. 

In witness whereof the said Middieboro, Wareham & Buzzards Bay Street 
Railway Company has caused this common seal to be hereto affixed and thèse 
présents to be signed in its behalf by its treasurer thereto duly authorized. 
Middieboro, Wareham & Buzzards Bay Street Railway Company, 

Thomas F. Carey, Treasurer. 
Approved by 

Edward A. Mead, 
Chas. S. Cummings, 2d, 

Eîxecutive Comniittee. 

Indorsements. 

Reeeived five hundred dollars. 
Reeeived five hundred dollars. 
Reeeived five hundred dollars. 
Reeeived flve hundred dollars. 
Reeeived flve hundred dollars. 
Reeeived flve hundred dollars. 
Middieboro, Wareham & Buzzards Bay Street Railway Company, 

Thomas F. Carey, Treasurer. 
Horace B. Parker. 
Thomas F. Carey. 

Article X. 
The directors may appoint an executive committee of not more tbnn three. 
The duty of the committee shall be to hâve full charge and coutrol of the 
making and executing of ail contra cts for the flnancing and constructing and 
furnishing equipment for the rond, .and ail notes or bills payable, not Including 
bonds secured by mortgage, to be légal and b'nding upon the eompany shall 
be signed by the treasurer and approved ou their face by the signature of at 
least two of the executive committee. 

Middieboro, Wareham & Buzzards Bay Street Railway Company First 

Mortgage 5% Bonds. 
This is to certify that Note No. 75 is entitled to six (6,000) thousand dollars 
m first mortgage 5% bonds of the Middieboro, Wareham & Buzzards Bay 
Street Railway Company Bonds Nos. 205 to 210 secured by a mortgage or 
deed of trust to the Fédéral Trust Company as trustée, which bonds, or the 
sum payable by the underwriter of same, is to be delivered to said holder of 
Note No. 75 as soon as said bonds are engraved and certiSed by said trust 
eompany and authorized by the railroad commissioners of Massachusetts and 
upon return of this certificate properly indorsed. Said bonds are to be subject 
to order of the eompany upon fulflllment of the attached note. 

Middieboro, Wareham & Buzzards Bay Street Railway Company, 

By Thomas F. Carey, Treasurer. 
Recorded, Boston, Feb. 5, 1903. 

Fédéral Trust Co., by David Bâtes, Treasurer. 

We also reiterate the fact that the moneys advanced upon the notes 
in question were bona fide used in the construction of the railway of 
the corporation whose obligations are involved hère. We also désire 
to call attention to the fact that the mortgage under which the com- 
plainant claims rights in this proceeding expressly provided that the 
bonds secured thereby nr'ght be used, not only for furnishing means 
of construction and equipment, but "for funding the floating debt" 
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"that has been incurred for construction," etc. Therefore, by the very 
terms of the mortgage, it was lawful, so far as the corporation itself 
and the mortgage were concerned, to issue bonds as stipulated in the 
notes given the complainant, and the holders of the bonds which hâve 
in fact been issued according to the terms of the mortgage had lawful 
notice thereof ; so that, so far as they are concerned, and the corpora- 
tion also, there is, aside from the statutes hereinafter referred to, no 
equity prohibiting the relief which the complainant seeks. 

We also désire to call attention to the fact that, although bonds to 
the amount of only $150,000 had been issued under the mortgage, the 
mortgage provided for additional bonds, completing the entire sum 
of $500,000, and those additional bonds were identified in advance by 
sériai numbers, as to which the note which we hâve copied refers 
specifically to bonds numbered 205 to 210, each inclusive; and the other 
notes involved in this litigation likewise refer in the same way to other 
bonds contemplated by the mortgage according to spccified sériai num- 
bers. 

It will be observed that the body of each note pledges the bonds 
named in it, or the proceeds thereof, to its payment, with the addi- 
tional provision that, in case the note is not paid at maturity, the cor- 
poration agrées to deliver $6,000 of its first mortgage bonds to the 
owner of the note as security therefor within a reasonable time after 
the same shall bave been authorized by the board of railroad commis- 
sioners. While this does not in terms require the delivery of the pré- 
cise bonds named in the note, nevertheless it cannot be questioned 
that, if, at the time this bill was filed, the bonds so named had nol: 
been disposed of, as in fact they had not been, they were pointed ont 
as the bonds as to which the holder of the note might claim a spécifie 
riglit. The certificate on the note départs somewhat from the terms 
of the note itself, in that it provides that the bonds named, or what 
might be received therefor, should be delivered tO' the holder as soon 
as they were engraved and certified, without any stipulation for delay 
until the note came due. Therefore, oh the whole, putting together 
the note and the certificate, it is plain that the holder had an option to 
demand that the spécifie bonds named should be delivered to him as 
soon as issued, or the proceeds thereof paid to him, thus putting it 
beyond doubt that the holder was entitled to a lien on those spécifie 
bonds, or the proceeds thereof. Thus the property as to which the lien 
was contemplated was specifically identified. 

In view of the facts stated by the learned judge of the Circuit Court, 
in connection with those to which we hâve referred, it is difficult to 
perceive any stronger equity than that raised on this appeal in behalf 
of the complainant. Hère we bave a stipulation that certain funds 
should be advanced in the construction of the railway of the corporation 
involved, and that, as soon as the détails of the issuing of the mort- 
gage bonds could be worked out, spécifie bonds, or the proceeds thereof, 
should be delivered to the holders of the notes given for the advances, 
either as collatéral or payment, as the case might be. Under the cir- 
cumstances, the complainant claims, first, that it is entitled to be ad- 
mitted to share pro rata with the holders of the $150,000 of bonds 
of which we hâve spoken; or, second, that in the distribution of any 
surplus proceeds of the property of the corporation in question, not re- 
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quired to satisfy such $150,000 of bonds, the complainant should 
hâve priority over the gênerai creditors. Independently of the peculiar 
circumstances to which we will refer, what difficulty stands in the way 
of the complainant's first proposition? With regard to ail liens of 
this characterj equity proceeds on very broad principles to give effect 
to what has been fairly agreed to be done, so far as it can accomplish a 
resuit without injustice to others than the parties directly concerned. 
We hâve shown that, by the terms of this mortgage, which gave full 
notice to the holders of the outstanding bonds, no such injustice can 
be done. We hâve also shovi'n that the equities of the case are sup- 
ported by the fact that the funds of the complainant went mto the 
property, under the express agreement that it should share in the se- 
curity thus created by the use of what was thus advanced. 

An illustration of the extent to which equity goes in this direction 
is the fact that, while it is often held that mortgages of after-acquired 
property are not valid in law, they are generally held to be valid in 
equity, provided the property is sufficiently pointed out and afterwards 
cornes into existence under the terms of the intended security. The 
gênerai rule in this respect has been stated often by the Suprême 
Court, although applied specifically to mortgages covering raiiroad 
supplies and rolling stock, which, in a certain sensé, are incidental 
to the franchise of the corporation. Pennock v. Coe, 23 How. (U. S.) 
117, 127, 16 L. Ed. 436 ; Irrigation Company v. Garland, 164 U. S. 
1, 15, 17 Sup. Ct. 7, 41 L. Ed. 327. Jones on Chattel Mortgages (4th 
Ed. 1894), 202, 203, lays down like broad propositions as the settled 
American doctrine ; and it cites décisions of the Circuit Courts which 
hâve long been accepted as of very high authority, establishing this 
as the rule of fédéral tribunals, although we think the Suprême Court 
has never in fact applied it except to the incidental property of railway 
corporations. It must also be admitted that, where there is an in- 
complète attempt to give security on existing property, equity will 
give relief. Fry on Spécifie Performance (4th Ed. 1903) p. 22, states 
the rule unqualifiedly and positively as follows: 

"Again, the court will specifically enforce a contract to exécute a mort- 
gage, and that even with an immédiate power of sale, where the money has 
been actually advanced either before or at the time of the contract." 

The author adds that spécifie performance will not be granted where 
the money has not been advanced in fact, neither to enforce an agree- 
ment for such an advance. This is undoubtedly the gênerai rule, al- 
though possibly it would not apply to some exceptional cases, like 
those of quasi corporations which hâve agreed to furnish aid towards 
public utilities already initiated. However, that particular topic does 
not concern this case. The rule of so much of the text as we hâve 
cited was applied unhesitatingly by Vice Chancellor Wickens, in 1871, 
in Ashton v. Coryton, L. R. 13 Eq. 76, and by Lord Chancellor Sel- 
borne, in 1873, in Hermann v. Hodges, h. R. 16 Eq. 18; and the 
principle involved was made use of, with a thorough discussion and 
favorable observations, under circumstances substantially the same 
as those at bar in Walker v. Brown, 165 U. S. 653, 654, 656, 17 Sup. 
Ct. 453, 41 L. Ed. 865. 

Therefore, it may be that there would be no difficulty in sustaining 
the complainant's bill except for a peculiar obstacle which seems in- 
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superable. The opinion of the learned judge of the Circuit Court ob- 
serves that under the laws of Massachusetts this corporation could not 
issue bonds without the approval of the board of railroad commis- 
sioners, and makes référence to sundry statutes, of which we need 
cite only section 23 of chapter 112 of the Revised Laws of 1903. The 
opinion also observes as follows : 

"The petitioner advances the proposition that under this trust indenture 
there may exist, not only légal bondholders, whose bonds hâve been authorized 
by law, but équitable bondholders under the agreements contained in thèse 
notes. For the court to accept this proposition would be to lay down the 
principle that a street railway company in Massachusetts may first exécute 
a mortgage, and theu, in direct violation of the state statutes, may proceed 
to issue bonds to the amount named in the mortgage under the form of con- 
tracts embodied in Its promlssory notes. This is~in effect taliing the control 
of Street railways out of the hands of the state, by permitting them in this 
way to annul the laws which the state has passed for their proper régulation." 

We are forced to agrée with thèse observations, and they seem to 
leave us nothing except to affirm the judgment of the Circuit Court. 
What is involved in the line of statutes concerning this matter is a 
deep-seated, clearly implied, public policy, intended to protect the 
community, and incidentally both secured and unsecured creditors. 
The statute which we hâve named requires that no bond be issued 
except, of course, by a vote of a majority in interest of tlie stocls- 
holders of the corporation, which condition, perhaps, is sufficiently 
covered in this record. Nor can they be issued until the board of rail- 
road commissioners is satisfied that the value of the property of the 
corporation, "excluding the value of the franchise, * * * taken 
at a fair value for railway purposes, * * * equals or exceeds the 
amount of the capital stock outstanding and the debt" ; nor until the 
board, "after an exarnination of the assets and liabilities of the Com- 
pany, and such further investigation as it considers expédient, shall by 
vote approve their issue." 

Proceedings under the line of statutes to which the section quoted 
relates hâve never been merely formai, but, according to the practice, 
they are not completed until after due notice, public hearing, and a sol- 
emn adjudication. Indeed, this section requires a formai vote by the 
board, to be passed "after an exarnination of the assets and liabilities 
of the company, and such further investigation as it," that is, the 
board, "considers expédient." xM! this emphasizes the fact that this 
législation is in line with a deep-seated public policy, which, inasmuch 
as the corporation involved is purely local, we could not in any way 
disregard with référence to either a formai or an équitable mortgage, 
or to any attempt to authorize the complainant to share Vi^ith the 
holders of the bonds already issued, or even to protect it by a lien on 
the property in excess of their claims. Any attempt in either direction 
would be equally violative of the local statutes appertaining hereto. 

It is true that it is settled that a court proceeding in bankruptcy, or 
for the purpose of winding up insolvent estâtes in any method, may 
lay hold of the value of seats in stock exchanges, notwithstanding 
transfers of them require the approval of the officers of the exchanges. 
Such a condition, however, involves no rule of public policy. It is 
also true that, in Fisher v. Cushman, 103 Fed. 860, 43 C. C. A. 381, 51 
153 F.— 11 
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L. R. A. 393, decided by us on June 15, 1900, we authorized, the court 
in bankruptcy to lay hold of the proceeds of a license for the sale of 
intoxicating liquors, issued in accordance with the statutes of Massa- 
chusetts, notwithstanding the same could be transferred only by au- 
thority of the commissioners. It appeared, however. in that case that 
the commissioners were accustomed to grant authority for such trans- 
fers, unless there was some spécial reason to the contrary, and that 
in that way licenses had proved of substantial value, yielding sometimes 
from $4,000 to $5,000. However, we made no attempt to avoid the 
statutes of the state, because a transfer had been lawfully approved, 
and we dealt only vi'ith the proceeds thereof. Therefore, such classes 
of cases are of no assistance hère. 

It is also true that, if the corporation involved hère were still an 
active one, we might, on a bill in equity framed therefor, but other- 
wise like that at bar, compel it to apply to the board for authority 
to issue the bonds asked for. But this corporation went into the hands 
of a receiver before this bill was filed ; and there is no allégation that 
the circumstances are such as would call upon the commissioners to 
authorize any further lien, because there is no allégation that the 
property of the corporation would, as required by the statute we bave 
citcd, at a fair value for railway purposes, equal or exceed the amount 
of the outstanding capital stock and debt. On the other hand, the 
whole case is based on the hypothesis that the corporation is insolvent, 
without sufficient assets to pay its creditors, much less to divide any- 
thing to its stockholders. It is defunct and powerless, and incapable 
of acting under orders from a court sit'ing in equity, or of receiving 
the récognition of the board of railroad commissioners for any pur- 
poses involved in this litigation. On the whole, we find no method by 
which the difficulty stated by the learned judge of the Circuit Court 
can be overcome. 

The decree of the Circuit Court is affirmed, and the appellees re- 
cover their costs of appeal. 

LOWELL, Circuit Judge, concurs in the resuit. 

On Appeal from Clerk's Taxation of Separate Costs for the Several 
Appellees Who Appeared Separately and Filed Separate Briefs. 

PER CURIAM. In this case the clerk taxed separate bills of costs 
for each of the several parties appearing as appellees, and an appeal 
was taken to us, claiming that only one bill should be taxed. By 
analogy to the implication of equity rule 63, "■ the taxation by the clerk 
must be sustained. 

The appeal is dismissed. 

1 Equity Rule 62. — AVhen the same solieitor is employée! for two or more 
défendants, and separate answers sliall be flled, or otUer proceediuss liad, by 
two or more of the défendants separately, costs shall not be allowed for such 
separate answers, or other proceedlngs, unless a master, upon référence to 
him, shall certify that such separate answers and other proceedlngs were 
necessary or proper, and ought not to hâve been joined together. 
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KENTUCKY COAL, TIMBER, OIL & LAND CO. v. IIOWES et aj. 

(Circuit Court of Appeals, Sixth Circuit, ilarch 21, 1907.) 

No. 1,031. 

1. Weit of Error— ïime fos Bbinging. 

Wliile a motion lor iiew trial seasonably flled in an action at law in a 
Circuit Court iireveiits tlie jucigmeut from l)econiiuK final uutil it is dis- 
posée! of, time given for tlie allowaiice of a biil of exceijtions iius no sucli 
effect and cannot enlarge tlie time within wlncli a writ of ei'ror must be 
brought, wiiicli, wbere tlie writ is returuable to tlie Circuit Court of Ap- 
peals, is liinited to six montlis from tlie date of tlie final judgnieiit. 

[FA. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Error, 
§ 18S9-1S96.J 

2. Same— When "Biîougiit." 

A writ of error is not "brouglit" witliin tlie ineaning of Rev. St. § lOOS 
[U. S. Comp. St. 1901, p. 71ÛJ, uiitil tlie writ is actually flled or lodged 
witli tlie clerk of the court wbicli reiidered tlie .iudgnient sought to be 
reviewed. 

[Ed. Note. — For cases in point, see Cent. Uig. vol. 2, Appeal and Error, 
§ 1918.] 

3. Same— Oeder Allowing Writ— Condition'. 

An order allowing a writ of error conditioned on tlie giving of a bond by 
tbe plaintiff in error is ineffective uutil tlie condition is comiilied witb. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and l'^rror, 
§ 1915.] 

4. Same — Issitaxce — Duty of Clerk. 

A writ of error must be served. and sucli service is miide by deiiositing 
it witb tlie clerk of tlie court wliicb rendered tbe judgiiient. Wliile tlie 
clerk of a Circuit Court iiiay issw^ a writ of error to tliat court, nnder 
the statute. as weil as tlie clerk of tbe appellate court, npon au order al- 
lowing tbe same. it is not bis duty to do so vinless reipiested, but it is 
tbe duty of tbe ])laintitï in error to apply for tbe writ and to deposit it 
for filiug wben issued. 

[lîd. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Error, 
§§ 210Ô-211H.J 

In Error to tlie Circuit Court of the United States for the Eastern 
District of Kentucky. 

On motion to dismiss writ of errer. 

D. W. Steele, Jr., for plaintifï in error. 

C. B. Wheeler and E. W. Hager, for défendants in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge; This cause is now heard ui^on a motion 
to dismiss this writ of error, because not "brouglit" within the limita- 
tion of six months, prescribed bv section 11 of the Court of Appeals 
act (Act March 3, 1891, c. 517, '26 Stat. 829 [U. S. Comp. St. 1901, 
p. 553]), after the date of the final judgment. 

The judgment sought to be reviewed was rendered May 27, 1905. 
A motion for a new trial was not denied until September 5, 1905. This 
motion, having been seasonably entered, prevented the judgment from 
becoming final until disposed of. In re McCall, l-tu Eed. 898, 70 C. 
C. A. 430; Aspen Mining Co. v. Billings, 150 U. S. 31, 11 Sup. Ct. 



164 153 FEDERAL EEPOETER. 

4, 37 L. Ëd. 986. But no writ of error was filed with the clerk of the 
court until May 7, 1906, which was more than six months after the 
judgment became final. That the Circuit Court, from time to time, 
after the judgment became final, enlarged the time for filing a bill of 
exceptions, did not prevent the running of the time limit within which 
the writ might be "brought." 

A pending application for a rehearing in an equity cause, or a new 
trial in an action at law, does suspend the time within which an ap- 
peal may be "taken" or a writ of error "brought" because neither the 
decree nor the judgment can be final until the motion is disposed of, 
and the time limit does not begin to run until the decree or judgment 
is final. But the allowance of a bill of exceptions has no effect upon 
the finality of a judgment and an enlargement of the time for filing 
cannot therefore afïect the time limit for bringing a writ of error. 
But it is said that a pétition for a writ of error was filed together with 
an assignment of error on October 24, 1905, and a journal entry made 
allowing the writ "upon the plaintififs giving bond in the sum of 
$500.00." There is nothing in the transcript to indicate that this 
was ever prosecuted by giving the bond upon which the allowance 
of the writ was conditioned, or if so, that it was ever given within the 
time within which the writ must be brought. But, however this may 
be, no writ of error was ever filed with the clerk of the court until 
May 7, 1906, and this seems to hâve been issued because upon that 
day there was a second allowance of a writ of error by one of the 
judges of the court. A writ of error is not "brought," to use the 
verbiage of section 1008, Rev. St. [U. S. Comp. St. 1901, p. 715], 
within the légal meaning of the term until the writ is actually filed 
or lodged with the clerk of the court which rendered the judgment 
sought to be reviewed. "It is the filing of the writ," said Chief Jus- 
tice Taney, in Brooks v. Morris, 11 How. 203, 207, 13 L. Ed. 665, 
"that removes the record from the inferior to the appellate court, and 
the period of limitation prescribed by the act of Congress must be cal- 
culated accordingly. The day upon which the writ may hâve been 
issued by the clerk, or the day on which it is tested, are not material 
in deciding the question." This case has been many times followed. 
Mussina v. Cavazos, 6 Wall. 355, 18 L. E-d. 810 ; Scarborough v. 
Pargoud, 108 U. S. 567, 2 Sup. Ct. 877, 27 L. Ed. 824; Pollevs v. 
Black River Co., 113 U. S. 81, 6 Sup. Ct. 369, 28 L. Ed. 938 ; Mutual 
Life Co. V. Phinney, 178 U. S. 327, 335, 20 Sup. Ct. 906, 44 L. Ed. 
1088. The principle applicable to writs of error applies also to ap- 
peals. Crédit Co. v. Arkansas, etc., Ry. Co., 128 U. S. 258, 9 Sup. 
Ct. 107, 32 L. Ed. 448. But it is said that whether plaintiff filed a 
bond or not it was the dut)^ of the clerk under the order allowing a 
writ of error, made October 24, 1905, to issue and file the writ before 
the limit for the bringing of the writ should expire, and that, when 
a plaintifl: has done ail that he is required to do, he should not be 
deprived of his remedy by reason of the fault of the clerk in not ac- 
tually issuing and filing the writ in accordance with the order of the 
court. For this, counsel cite Mutual Insurance Co. v. Phinney, cited 
above, where it was held that the failure of a clerk to indorse a writ 
lodged with him as filed wiU not defeat the writ; the plaintiff having 
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properly and seasonably sued one out and left it with the clerk for 
fîling. 

The case does not apply to the facts of this cause for two reasons : 
First, the plaintiff did not do ail that he was required to do; and, 
second, the clerk did not neglect any duty which the law imposed upon 
him. The allowance of the writ of error on October 24, 1905, was 
conditional tipon giving bond. Plainly, it was ineffective until the 
condition was complied with. Nothing appears to show when, if ever, 
such a bond was given. The inference from a new allowance iipon 
May 7, 1906, when a writ was filed, is that the allowance of a writ on 
October 24, 1905, was abandoned and never prosecuted. But assura- 
ing a bond to hâve been given in time, and that the plaintiff did not 
follow it up by obtaining a writ and delivering it to the clerk for 
filing, was it the clerk's duty to issue a writ and file it for the plaintiff 
in error, although not requested so to do? It must be remembered 
that the writ of error which is to deprive the Circuit Court of juris- 
diction and to remove the record to the appellate court is the writ of 
the Suprême Court or of this court, according to the jurisdiction of 
those courts, and not of the Circuit Court, although the clerk of that 
court may actually issue it. Originally they issued only from the of- 
fice of the clerk of the Suprême Court. But by statute enacted m 
1793 it was provided that a form of writ should be prepared by the 
Suprême Court and copies placed in the hands of the clerks of the 
Circuit Courts to be issued upon application under the seal of that 
court. Mussina v. Cavazos, 6 Wall. 355, 18 L- Ed 810. This enact- 
ment is now carried into the Revised Statutes as section 1004 [U S- 
Comp. St. 1901, p. 713], whereby it is provided that the writ may 
be issued either by the clerk of the Suprême Court jr the clerks of 
the Circuit Courts. By section 11 of the Court of Appeals act, ah of 
the existing provisions of law regulating methods of review ''""c made 
applicable to the Circuit Courts of Appeal. Under this, wiits of er- 
ror, returnable to this court, may be issued from the office of the 
clerk of this court or the office of the clerk of the circuit court in 
which the judgment was rendered Northern Pacific R. R. Co. v. 
Amato (C. C.) 49 Fed. 881. The writ runs in the name of the Prési- 
dent and bears the test of the Chief Justice. It is directed to the 
judges of the Circuit Court, and commands them to return, with the 
writ, into this court, a transcript of the record. Such a writ must be 
served, and it is so served when it is deposited with the clerk of the 
court in which the judgment was rendered. This deposit of the writ 
is its service, and the file mark, which it is the duty of the clerk to 
place thereon, is but évidence to show the fact of service and its date. 
It is clear that it is the duty of the plaintiff in error to apply for the 
writ, either to the clerk of this court or, if more convenient, to the 
clerk of the Circuit Court, and then it is his duty to deposit the writ, 
when issued, with the clerk of the Circuit Court. The clerk of the 
Circuit Court is under no greater duty to issue such a writ, without 
it is demanded by the plaintiff, than is the clerk of this court. Of 
course, for a neglect to issue the writ when requested an action might 
lie, but that it not the question hère. Baltimore & O. R. Co. v. Weed- 
on, 78 Fed. 584, 24 C. C. A. 249. The clerk was not requested to is- 
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sue thîs writ at any time prior to its actual issuance and was under no 
légal duty to do so without request. 

The motion to dismiss the writ, because not "brought" within time 
is allowed. 



UNITED STATES v. PEEKB. 

(Circuit Court of Appeals, Thlrfl Circuit Aprll 22, 1907.) 

No. 58. 

Cbiminai. Law— ElxcEssiVB Sentence— Conviction on Différent Courts. 

Where a défendant bas been conviçted on différent counts of an Indict- 
ment charging separate offenses under the same statute, the court may 
impose separate and cumulative sentences upon the several counts, but a 
single sentence for a term longer than Is authorlzed by the statute for one 
offense Is void to the extent of the excess, and another court cannot cure 
the defect by apportioning the term upon the différent counts, but after 
serving the lawful part of the term the prlsoner may be dlscharged on a 
writ of habeas corpus. 

[Ed. Note. — For cases In point, see Cent. DIg. vol. 15, Criminal Law, 
§§ 3285, 3298-3300 ; vol. 25, Habeas Corpus, § 23. 

Power of court to revise sentence, see note to Nichols v. United States, 
46 C. C. A. 412.] 

Appeal from the District Court of the United States for the District 
of New Jersey. 

For opinion below, see 144 Fed. 1016. 

John P. Nields, for appellant. 
Scott Scammell, for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and ROL- 
LAND, District Judge. 

HOLLAND, District Judge. This is an appeal from an order of 
the District Court of New Jersey discharging Erastus Cari Benedict 
Peeke from the state prison at Trenton on a writ of habeas corpus. 
Peeke was tried and conviçted in the United States Court in the Dis- 
trict of Delaware on the third, fourth, fifth, sixth, and sixteenth counts 
of an indictment charging him under section 5440, Rev. St. [U. S. 
Comp. St. 1901, p. 3676], with the crime of conspiring to commit an 
oflfense prohibited in section 5501, Rev. St. [U. S. Comp. St. 1901, 
p. 3709]. 

On August 2, 1904, the following judgment was pronounced against 
him: 

"And now, to wlt, thls second day of August, A. D. nineteen hundred and 
four, the district attorney moves for judgment And It appearing to the 
court that the jui-y has found the said Erastus Cari Benedict Peelie, allas 
Benedict Peeke, guilty in manner and form as he stands indicted in the third, 
fourth, flfth, sixth, and sixteenth counts of the indictment returned against 
him in the above-entltled cause on the twenty-fourth day of Februai-y, A. D., 
nineteen hundred and four, it Is consldered and adjudged by the court now 
hère that you, Erastus Cari Benedict Peeke, alias Benedict Peeke, do forfeit 
and pay to the United States a fine of three thousand dollars and costs of this 
prosecutlon ; and further that you, Erastus Cari Benedict Peeke, alias Benedict 
Peeke, be Imprlsoned in the New Jersey State Prison at Trenton, New Jersey, 
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for the term of five years, beginning on thls day and ending on the flrst day of 
August, A. D. nineteen hundred and nine. And It Is further considered, ad- 
judged, and ordered by the court now here that you, Erastus Cari Benedict 
Peeke, alias Benedict Peeke, be now committed to the custody of the mar- 
shal of the United States for the district of Delaware In order that the fore- 
golng sentence may be carried into exécution." 

After sentence, on the same day, he was delivered to the keeper 
of the New Jersey state prison, where he was confined as a prisoner 
until April 16, 1906, the date of his discharge. 

In his pétition for the writ he stated that sentence was imposed upon 
him "for a term of five years, beginning on this day (to wit, 2d day of 
August, 1904), and ending on the Ist day of August, 1909, and that, 
"according to the provisions of section 5440 and the conviction there- 
under, the court was Hmited in its power to punish * * * to a 
period of imprisonment of not more than two years," and as a con- 
séquence the petitioner insists that he is unlawfully detained, and 
should be discharged. The prisoner was entitled to a réduction of 
time for good behavior provided for by section 5540 of the Revised 
Statutes. With this crédit to which he is entitled a two-year sentence 
expired on the llth day of March, 1906, upon which day he would 
be entitled to be discharged, if his contention be right as to the un- 
lawfulness of the sentence imposed. The entry of the decree was 
withheld from April 6th to the 16th to allow time for the correction 
of the judgment by the court imposing the sentence, if the records 
warranted a correction. There being no amendments made, the pris- 
oner upon the latter date was discharged, from which judgment an 
appeal was taken to this court, and a number of errors assigned, ail 
of which can be disposed of in the considération of the objections: (1) 
The Court erred in holding that the sentence was void except for the 
period of two years ; and (3) the remedy of the prisoner, if any, was 
by writ of error, and not by habeas corpus. The petitioner was con- 
victed under section 5440 for conspiracy to violate section 5501, in 
five différent counts in the same indictment, and, it is contended, for 
five distinct offenses, for each of which offense section 5440 authoriz- 
ed the imposition of a maximum term of imprisonment of two years. 
The authorities cited by Judge Lanning are sufficient to show that 
cumulative sentences can be imposed in the fédéral courts (Ex parte 
Peeke [D. C] 144 Fed. 1018), but, in order that a sentence should 
hâve this effect, it must be imposed in that form (United States v. Pat- 
terson [C. C] 29 Fed. 775). Where there is a gênerai verdict on 
two or more counts of an indictment charging crimes which are of 
the same character, although growing out of totally distinct and sep- 
arate transactions, sentence may be passed and judgment may be en- 
tered for a specified term of imprisonment upon each count, which 
terms must be consécutive, and it is error to sentence for a certain 
period in gross. 12 Cyc. 962. Upon thèse five différent counts of 
the indictment there is no doubt but that a term of imprisonment in 
the aggregate could hâve been inflicted by cumulative sentences of five 
years, or even ten; but this was not done. The judgment was a 
single sentence "for the term of five years, beginning this day (to wit, 
August 2, 1904) and ending on the Ist day of August, 1909." As 
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the maximum term for which the prisoner could be sentenced upon 
any count in the indictment was two years, this sentence is clearly 
excessive to the amount of three years, and to that extent null and 
void. If construed, as suggested by counsel for the government, 
to be fîve successive sentences of one year each, it would be entirely 
void. Section 5440 does not prescribe confinement in a "state jail or 
penitentiary," and section 5541, Rev. St. [U. S. Comp. St. 1901, p. 
3721], prohibits imprisonment in a "state jail or penitentiary" unless 
the statute violated prescribes such imprisonment, or the sentence is 
for a period longer than one year. Mills Case, 135 U. S. 263, 10 Sup. 
Ct. 762, 34 L,. Ed. 107. If the prisoner, therefore, is to be detained 
for the full time of five years, there must be an apportionment of the 
time other than one year to each count. If we were to divide it into 
three successive sentences, the first for 2 years, the second for lyi 
years, and the third for ly^ years, to which count of the indictment 
would we assign the différent terms ? The prisoner has already served 
two years, and it may be asked upon vi'hich count of the indictment 
did he serve this term, which count would cover the second period of 
confinement, and, after the expiration of that, to which count should 
we assign the last year and a half ? Thèse counts charge distinct con- 
spiracies with différent persons to violate section 5501. Should some 
newly discovered évidence induce the executive to pardon the prisoner 
on one or more counts, how would it be possible to ascertair. to what 
part of the sentence the pardon applied? To what réduction from the 
five-year term would he be entitled.? To state thèse questions is to 
answer them. 

The District Court was not without authority for refusing to cor- 
rect the sentence by assigning différent parts of the term to separate 
counts in the indictment. In the case of Dimmick v. Tompkins, 194 
U. S. 540, 24 Sup. Ct. 780, 48 L. Ed. 1110, the Suprême Court re- 
fused to apportion a sentence to two counts in an indictment, assigning 
one year to each. 

The learned judge in the court below, after referring to this case, 
aptly says: 

"It is quite as impossible to construe the jurlsnient now before me as one for 
Imprisonment for five successive terms of one year each, or as one for any 
other number of terms of more than one year and not more than two years 
each, as it was for the Suprême Court to construe the judgment in the Dim- 
mick Oase as one for imprisonment for two successive terms of one year each." 

It is undoubtedly a single judgment for a single term of five years, 
and, the maximum time for which the défendant can be imprisoned 
for any offense of which he was convicted in the five différent counts 
being two years, the sentence is good to that extent (Goode v. U. S., 
159 U. S. 663, 16 Sup. Ct. 136, 40 L. Ed. 297), and as to that part of 
the sentence in excess of the power of the court to impose it is void 
(In re Bonner, 151 U. S. 242, 14 Sup. Ct. 323, 38 L. Ed. 149), and 
it may be dealt Vk^ith in this proceeding without disturbing the valid 
portion of the sentence. U. S. v. Pridgeon, 133 U. S. 62, 14 Sup. Ct. 
746, 38 L. Ed. 631. If we are correct, then, that the sentence is void 
for ail time in excess of two years, that time having elapsed, any fur- 
ther confinement would be upon a void judgment and without warrant 
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of law, which entitled him to be heard upon a writ of habeas corpus, 
and he was properly discharged. In re Patterson, supra; U. S. v. 
Pridgeon, supra; In re Bonner, supra; Ex parte Virginia, 100 U. S. 
343, 85 L. Ed. 676. 

The order of the District Court of April 16, 1906, discharging Eras- 
tus Cari Benedict Peeke from the custody of the keeper of the New 
Jersey state prison at Trenton is affirmed. 



In re UNITED EDUOATIONAL CO. 

Appeal of PERKINS-GOODWIN 00. 

(Circuit Court of Appeals, Second Circuit. Marcli 20, 1907.) 

No. 209. 

Sales — Distinguisiied fkom Pledge— Cokporate Stock. 

B., being desirous of reorganizing tlie business of K. & Co., who were 
indebted to claimant, organized tlie E. Company, of the preferred stoclï 
of which claimant agreed to accept $5,000 of K. & Co.'s indebtedness, with 
a bonus of 20 per cent, common stoeii, and agreed not to press the new 
corporation for the remaining indebtedness so long as claimant felt as- 
sured of its ultimate success, it being also agreed that B., through the 
new corporation, should sell to others the full preferred capital stock 
issue of the company and redeem within 18 months the preferred stock 
and bonus which claimant agreed to accept as a temporary arrangement 
to further a reorganization, but before this could be accomplished the 
new corporation becanie a bankrupt. Held, that claimant's arrange- 
ment constituted a pledge of the new corporatîon's stock as security for 
the debt of K. & Co., and not a sale of such stock. 

[Ed. Note. — Kights and liabilities of pledgees of corporate stock, see note 
to Frater v. Old Nat. Bank of Providence, 11. I., et al., 42 C. C. A. 133.] 

Appeal from the District Court of the United States for the Southern. 
District of New York. 

On appeal from an order confirming an order of tlie Référée in Bankruptcy 
which reduced the claim of the appellant — The Perkins-Goodwin Company — to 
to extent of .$5,000. The Perkins-Goodwin Company flled a proof of debt 
against the United Educational Company, the bankrupt, for merchandise sold 
and delivered in the sum of .$23,944.26. Upon an order for the re-examina- 
tion of the claim the référée reduced the aniount to $18,944.26 and his action 
was subsequently sustained by the District Court. The facts are fully set 
out in the opinion of the référée and need not be repeated hère. Suffice it 
to say that the negotiations between the parties culminated in a letter, dated 
April 10, 1905, written by the Perkins-Goodwin Company to F. R. Boocock,. 
representing the bankrupt, then about to be organized. This letter and the» 
reply sufficiently state the agreement. It is as foUows: 

"Dear Sir : We understand that it is your purpose to organlze a new com- 
pany with a capitalization of $300,000, of which $100,000 is to be preferred 
stock, for the purpose of acquiring the business, assets and good-will of E. 
L. Kellogg & Co. and such other independent periodicals as it may appear 
wise and advantageous to secure. Of this preferred capital stock, we under- 
stand that you purpose underwriting $40,000 before the opération of the new 
Company in order to provide cash working capital, but that the cash under 
this underwriting guarantee will not be available for a period of six months. 

"In order that you may succeed in your purpose, we agrée, upon submis- 
sion to us of évidence that the $40,000 of preferred stock bas been underwrit- 
ten, to accept $5,000 of whatever amount E. L. Kellogg & Co. may now owe 
us or that may become due upon May 15tli so long as the présent indebted- 
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nesa Is not Increased, In the 7% cumulative preferred stock of the new Com- 
pany with a bonus of 20% of common stock, and that we will not press 
you ùpon the remaining indebtedness so long as we feel assured of your ultl- 
mate success In the matter. 

"It is understood, however, that you will sell through your own perlodicals 
and other channeis the full preferred capital stock issue of the new company 
and redeem within elghteen months the preferred stock and bonus which we 
thus agrée to accept aa a temporary arrangement to further your plans. 

"We also understand that the assets of the new company will be sufficient 
to thorougly protect the preferred stock issue, that the earning capacity is 
reasonably certain to earn dividends upon the preferred stock, and that the 
employment of the total preferred stock Issue as planned will not only entire- 
ly liquldate ail assumed indebtedness but provide also substantial cash work- 
ing capital." 

About the middle of May thereafter the certiflcates of stock were delivered 
to the Perkins-Goodwln Company and, on June 2, 1905, Mr. Boocock, repre- 
senting the bankrupt, wrote as follows: 

"Perkins, Goodwin & Co., City — Gentlemen: Under date of April the lOth 
you addressed a communication to the writer agreeing to accept, provided 
he was successful in hls reorganization of the E. L. Kellogg & Company, 
$5,000 of the preferred stock of the new corporation in exchange for a like 
amount of indebtedness of E. L. Kellogg & Co. We hâve completed our part 
of the arrangement by turning over to you the stock in question, and receiv- 
ing your receipt therefor, and we take pleasure in couflrming that paragraph 
of the letter in question relative to the purpose on our part to relieve you 
by sale in other directions within a perlod of eighteen months of the stock 
you thus accept." 

Upon the failure of the United Educational Company to comply with the 
conditions of the letter of April 10 the certiflcates of stock were returned 
to its président December 12, 1905. The company was adjudicated a bankrupt 
on December 26, 1905, at which time It had not disposed of ail its preferred 
Btock. 

Mortimer W. Byers, for appellant. 

Charles D. Ridgway, for trustée in bankruptcy. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. We are unable to agrée with the référée in 
thinking that the agreement, as expressed in the correspondence, 
amounted to an absoTute purchase from the Educational Company of 
$5,000 of its preferred stock, the considération being a réduction of 
its indebtedness to the Perkins-Goodwin Company to that amount, 
which purchase was fully consummated by the delivery of the stock. 
We are also of the opinion that the référée erred in construing the 
agreement to sell the entire amount of preferred stock and to redeem 
the $5,000 taken by the Perkins-Goodwin Company as the personal 
undertaking of Mr. Boocock. 

On the contrary we think that, read in the light of the surrounding 
circumstances, the correspondence clearly establishes an agreement 
for an extension of crédit for eighteen months with the stock as col- 
latéral security. 

Our reasons for this conclusion may be epitomized as follows: 

First. The stock was taken solely as an accommodation to the new 
company to enable it to get a successful start. 

Second. The Perkins-Goodwin Company had been solicited and 
had declined to take stock in the new company in payment of the in- 
debtedness, or otherwise. 
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Third. The express agreement to "redeem within eighteen months" 
and the acceptance of the stock as "a temporary arrangement to fur- 
ther your plans" are wholly incompatible with the theory of an ab- 
solute sale of the stock. 

Fourth. It is true that the letter of April 10 was addressed to Mr. 
Boocock personally, for the reason that the new company had not then 
been organized. Subsequently Mr. Boocock became its présent and 
gênerai manager. The actual agreement was between the two cor- 
porations and the action of the Educational Company in delivering the 
stock was an acceptance of the terms stated in the letter of April 10 
and a ratification thereof. 

The transaction has ail the attributes of a pledge. The Educational 
Company was to bave eighteen months in which to pay its debt on 
condition that it transferred $5,000 stock as collatéral and redeemed 
it within that time. The debt was not paid ; the time of payment 
.was extended but the obligation to pay remained. 

The use of the words "and redeem within eighteen months the 
preferred stock and bonus" is inconsistent with the theory of an ab- 
solute sale. 

"To redeem is defined as to purchase back ; to regain possession by 
payment of a stipulated price ; to repurchase ; to regain, as mortgage 
property, by paying what is due; to receive back by paying the ob- 
ligation." 24 Am. and Eng. Encyclopedia (2d Ed.) p. 214. 

One member of the court is inclmed to the opinion that the évi- 
dence tends to establish a conditional sale rather than a pledge, but as 
the same resuit, though by différent methods, must be reached which- 
ever theory is adopted, he concurs in the resuit. 

The order is reversed with costs and the matter is remanded to 
the District Court with instructions to allow the claim of the appellant 
in fuU. 



THE GOLDEN ROD. 

(Circuit Court of Appeals, Second Circuit. April 4, 1907.) 
No. 253. 

Maritime Liens — Statutory Lieîî for Supplies — Notice. 

The fact ttiat notice of a lien tiled under tlie New Yoric statute for sup- 
plies furnislied to a vessel did not coutain tiie name of tlie owner of the 
vessel is immaterial and does not invalidate the lien, where prior to the 
flling of such notice the claimant had instituted a suit in rem to fore- 
close the lien in which the vessel had been seized by the marshal. 

[Ed. Note. — Maritime lines, see note to The George Dunvois, 15 0. C. 
'A. 679 ; The Nebraska, 17 C. C. A. 102 ; The Electron, 21 O. C. A. 21.] 

Same— Time foe Filing Notice— Ru:(Nin'g AccouNt. 

Where supplies of coal for a vessel were ordered and delivered at différ- 
ent times a bill being rendered after each delivery, the several charges do 
not constitute a running account, but each constitutes a separate and dis- 
tinct cause of action, and to entitle the seller to a lien for any Item un- 
der the New York statute notice thereof must hâve been tiled within 30 
days after such item was furnished or suit to enforce the lien must hâve 
been instituted within that time. 



172 153 FEDERAL REPORTER. 

Appeal from llie District Court of the United States for the South- 
ern District of New York. 

Ou ai)j)eal by tlie owner of tlio yacht Golden Rod from a decree of tbe Dis- 
trict Court for the Southern District of New York condemnins tlie yacht to 
pay a daim of .5;29G.13 for coal supplied to the yacht between May 25, 1905, and 
June 22, 1905. 

The facts fuUy appear in the opinion of the District Judge, which is reported 
in 145 Fed. 743. 

Wilcox & Green, lor appellant. 

Wing, Putnam & Burlingham, for appellce. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. We are satisfied with the finding of the 
District Judge that the agent of the purchaser en board the yacht had 
authorîty to bind her for necessaries and that a hen was created under 
the State statute for coal furnishcd by the Hbelant to the Golden Rod. 

The proof shows that the coal was delivcrcd on board the yacht in 
May and June, 190-5, as follows: 

May 25, 5 tous $ 28 75 

June 1, 10 " 57 50 

0, 10 " 57 5' > 

" 10, 5 " 28 75 

■' 22, 22^^ " 123 63 

$296 13 

The spécification of lien was filed in the county clerk's oŒce July 
19, 1905. The libel was i^led July 14, 190.5, and it is stated, and not 
denied, that on that day the yacht was seized by the marshal and was 
actually in his custody. 

The criticism of the claimant that the notice of lien as filed was 
defective, in that it did not contain the name of the owner, need not 
be considered, for the reason that, prior to the date of filing, the 
yacht had actually been taken by the marshal on process issued out of 
the District Court. 

The statute gives the m?terialman a lien for th.irty days and dur- 
ing that time, as to a portion of the coal at least, the lienor com- 
menced foreclosure proceedings by an action in rem and a seizure of 
the yacht. This was notice to ail interested persons and rendered the 
filing of spécifications in the clerk's office an idle and unnecessary pro- 
ceeding. 

We fully approve the doctrine of the Niagara (D. C.) 31 Fed. 163, 
where it is said : , 

"The presumptive purpose of flling spécifications, namely, to give notice to 
other parties interested in the vessel, would seem to be fulftlled by the flling 
of the libel and the custody of the marshal." 

The first three items, as stated above, were furnished more than 
thirty days prior to the filing of the libel or the notice of the lien in 
the county clerk's office. As to them, therefore, the lien had ex- 
pired unless they may be considered as part of a running account. 

The libelant's président testified that he rendered a bill for the coal 
after each delivery. We are inclined to think that each was an in- 
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dépendent transaction and that an action could hâve been brought 
after the rendition of each bill. 

"An account current is an open or running account between two or 
more parties, or an account which contains items between the parties 
from which the balance due to one of them is or can be ascertained, 
from which it follows that such an account comes under the terms of an 
open account in so far as it is running, unsettled, or unclosed." 1 
Cyc. 363. 

In order to constitute a running accoimt there must be an uninter- 
rupted and connected séries of transactions; if ail the terms be agreed 
tîpon so that each item constitutes a separate and distinct cause of 
nccion in itself there is no running account. 

In Rockefeller v. Thompson, 2 Sanf. 395 (N. Y. Super. Ct.) Judge 
Vanderpoel says : 

"Miller, the clerk of the boat, testifled that the boat wanted painting every 
week or two, and whatever was wanted to be done, they ordered the plain- 
tiffs to do; that the painting of certain parts of the Iwat was done at différ- 
ent times ; they would wear the part painted two or three months, and then 
paint it again. This gives a fair idea of the character of the work. It was 
palpably not the resuit of one entire and indivisiltle nontract. The plaintiffs 
could hâve presented their bills and enforced their claims from time to thiie." 

We hold, therefore, that there was no lien as to the first three items 
amounting to $143.75. 

It follows that the decree must be reduced to the sum of $153.38 
with interest thereon from June 33, 1905, and the costs of the District 
Court, and the cause is remanded to the District Court with instruc- 
tions to enter such a decree. Neither party to recover the costs of 
this court. 



OLD COLONY ZINC & SMELTING CO. v. CAERICK et al. 

(Circuit Court of Appeals, Eighth Circuit. April 3, 1907.) 

No. 2,433. 

Vendue and Puechasee— Rescission 01? Sale— Fhaud— Time. 

Complainant, having purchased a lead and zinc mine in July, 1902, 
discovered in April, 1903, that its agent had been corrupted by the ven- 
dors, and that complainant had been induced to pay $7,000 more for the 
mine than the owners deemed it worth. With this knowledge, complain- 
ant brought suit to recover the amount alleged to bave been wrongfuUy 
paid to its agent and made a claim against the vendors for the overpay- 
ment, but no notice of rescission for fraud was given to tlie vendors until 
August, 1904, and suit was not brought for such relief until September 
of that year, during which time complainant treated the mine as its 
own and operated the same ehanging the status of the parties and condi- 
tion of the property in such a manner as to disclose a purpose to waive 
the fraud and aifirm the sale. Held, that complainant was not entitled 
to a decree for rescission. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 48, Vendor and Pur- 
chaser, § 213.] 

Appeal from the Circuit Court of the United States for the South- 
western Division of the District of Missouri. 
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George Hubbert and C. V. Buckley, for appellant. 
Thomas Dolan, for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was a suit in equity to set aside a deed 
and rescind the sale ôf a lead and zinc mine for fraudulent misrepre- 
sentations by the vendors touching the value of the mine and for alleged 
corruption by them of the agent of the vendee who was deputed to ex- 
amine and report on its vahie. We need not stop to consider whether 
any such représentations were made, and, if made, whether they were 
of the character which entitled the vendee to équitable relief, or whether 
the agent of the vendee was improperly approached and influenced by 
the vendors. The facts of the case clearly show that the appellant, 
who was complainant below, conducted mining opérations, spcculated 
on the chances of finding valuable minerai, and postponed beginning 
its action to rescind the sale so long after the discovery of the alleged 
wrongdoing by défendants that it now has no standing in a court of 
equity to otitain the relief sought by the bill. The mine was purchased 
on July 28, 1903. From that time until August, 1905, when the prési- 
dent of complainant company gave bis testimony, the mine was con- 
tinuously operated by the vendee, and, so far as this record discloses, 
is now being so operated. He testified that he found just enough en- 
couragement to cause him to keep on mining ; that he continuée! pros- 
pecting, drilling, and drifting, and occasionally struck fairly good 
bodies of ore. He admitted that he learned in April, 1903, that the 
company's agent had been corrupted, having received from défendants 
the sum of $3,000 for exerting his influence in bringing about a sale 
to complainant, his principal ; that he then learned that his company 
had paid $7,000 more for thé mine than the owners deemed it worth. 
He caused suit to be instituted against the agent to recover the $3,000 
wrongfiilly paid him, and asserted a daim for and considered the ad- 
visability of instituting suit against the vendors to recoyer $7,000, 
which hé denounced as their "graft." With ail this knowledge he nei- 
ther stopped work nor took any steps to rescind the sale for sixteen 
or seventeen months thereafter. In June, 1903, he wrote his attorney, 
Mr.: Gray, as follows : 

"If you and Mr. Buckley should judge that we are entitled at this late day 
to repudlate the sale, demand our money back, you wlU please advise us 
whether or not we should take a vote of our directors to that efîect and 
give the défendant notice of it. Will the fact that we hâve continued to 
operate and develop the property for a month or two since we gained knowl- 
edge of the fraud estop us from resclnding the sale?" 

And then, doubtless with a view of not committing himself irretriev- 
ably to follow his attorney's advice, he said : 

"Possibly our board may not think best to rescind if, we can, but it seems 
to me to make that attack with others, and later make choice for main re- 
liance may be good tactics beeause it would be most likely to briug out a 
libéral offer ofsettlement." 

With knowledge in April, 1903, of ail the alleged fraud, plainly and 
unambiguously acknowledged by the président of the company in his 
letter of June, 1903, no notice of rescission was given to the défendants 
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until Augûst, 1904, and this suit was not instituted until September, 
1904, 17 months after adéquate knowledge was acquired. Instead of 
asserting the right to rescind promptly upon discovering the fraud as 
required by a rule of equity universally recognized, the complainant 
waited 16 months before giving the notice of rescission or taking any 
steps in that direction. During this period it treated the mine as it's 
own, conducted the usual opérations, mined and sold ore, changed the 
status of the parties and tlie condition of tlie property, and in every 
way disclosed a purpose to waive the fraud and affirm the contract, 
notwithstanding the fraud. It asserted a claim against its vmfaithful 
agent for $3,000 received by him from the défendants for his perfidy, 
and asserted a claim of $7,000 against the défendants, which it consid- 
ered to be the amount paid for tlie mine over and above its value. Its 
conduct was consistent with the affirmation of the contract, notwith- 
standing the fraud and the recovery of damages occasioned by the 
fraud, and was totally inconsistent with the intention to disaffirm and 
rescind the contract by reason of the fraud. 

Even the institution of this suit does not seem to bave been the re- 
suit of a definite purpose to exercise the right of rescission. It appears 
rather to hâve been resorted to for the purpose of enforcing a settle- 
ment of its claims just mentioned. In the language of the président 
this suit was "good tactics, * * * most likely to bring out a lib- 
éral offer of settlement." 

It is difficult to seriously discuss the right of a suitor to resort to a 
court of equity for relief on the facts and circumstances disclosed by 
this record. The case falls fully within the récent case of Richardson 
V. Lowe (C. C. A.) 149 Fed. 63.5, decided by us and the cases therein 
cited, and is governed by the rules and principles therein announced. 

The Circuit Court properly dismissed the bill, and its decree is ac- 
cordingly affirmed. 



CRAFT, Internai Revenue CoUeetor, v. SCHAFER. 

(Circuit Court of Appeals, Slxth Circuit. Marcb 5, 1907.) 

No. 1,580. 

Interxal Revenue — Oleomap.garine Law— Powers of Cot^lector. 

The oleomargarine acts (Act Aug. 2, 1880, c. 840, 24 Stat. 209 [U. S. 
Comp. St. 1901, p. 2228], as amended by Act May 9, 1902, c. 784, 32 Stat. 
193 [tJ. S. Comp. St. Supp. 1905, p. 432]) are complète in themselves, oiily 
those provisions o£ the gênerai internai revenue statutes which are ex- 
pressly enumerated therein being applicable thereto; and a collector Is 
not authorized to exact the penalty of .50 per cent, provided for bv Rev. 
St. § 3170 [U. S. Comp. St. 1901, p. 2008], from a dealer for neglecting to 
make the proper return. 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

For opinion below, see 144 Fed. 907. 

George Du Relie, for plaintiff in error. 
Henry M. Johnson, for défendant in error. 
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Before SHVERENS and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

RICHARDS, Circuit Judge. This is one of a number of actions 
brouglit to recover back the taxes and penalties assessed and paid under 
what are knovvn as the "Oleomargarine Acts." Retail dealers of oleo- 
margarine are required to pay a spécial tax of $48 per year ; but, if 
the oleomargarine be free from any artificial coloration which causes 
it to look like butter of any shade of yellow, the annual tax is only 
$6. In the présent cases it was held, as a matter of fact, that the oleo- 
margarine sold was artificially colored, and therefore subject to the 
spécial tax of $48 per year. The internai revenue ofïicers, acting under 
supposed authority of section 3176 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 3068], assessed a penalty of 50 per cent, on the tax, 
making the entire amount $72. 

There is only one question for considération, namely, whether this 
section applied, so as to authorize the assessment of the penalty men- 
tioned. The court below held it did not, and in this conclusion we con- 
cur. The oleomargarine acts are complète in themselves. They either 
contain provisions of their own for the enforcement of the tax, or 
they incorporate such sections of the internai revenue laws as Congress 
thought ought to be made applicable. Section 3176 of the Revised 
Statutes was not one of those sections, or Congress would hâve said 
so, making it applicable in the enforcement of the oleomargarine tax. 
This has been the holding in Re Kearns, Collector (D. C.) 64 Fed. 
481, and in Re Kinney (D. C.) 102 Fed. 468, not to mention other 
analogous cases. 

It appears that, at the same time the government collected from cer- 
tain dealers the tax of $48 per annum for selling artificially colored 
oleomargarine, it also collected the tax of $6 per annum for selling 
oleomargarine not artificially colored. The latter amounts should be 
refunded. 

Judgment accordingly. 



PAYNE V. KNICKERBOCKER TRUST 00. 

(Circuit Court of Appeals, Third Circuit May 6, 1907.) 

Ko. 22. 
Pleading — Issues and Pboof. 

Where a spécial plea setting up the défense of fraud was properly 
striclien out as not suffieiently spécifie, the défendant is not entitled to in- 
troduee sucli défense under tlie plea of gênerai issue by eross-examination 
of plaintiff's witnesses. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

H. L. Allen, for appellant. 
Conover English, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 
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DALLAS, Circuit Judge. This assignment of errors présents no 
question requiring our décision which may not briefly be disposed of. 
The spécification respecting the overruling of the demurrer to the 
déclaration does not appear to be seriously insisted upon. It could 
not be maintained. 

The learned judge was clearly right in holding that the second and 
third pleas were not spécifie enough. He properly exercised his dis- 
crétion in striking them out, and as the fraud to which they referred 
was not again and more specifically pleaded, it is manifest that no er- 
ror was committed in refusing to permit the défendant to irregularly 
introduce his supposed défense by cross-examining a witness of the 
plaintiff "with respect to the question of fraud, under the plea of 
gênerai issue, which was the only plea of record." 

The judgment of the Circuit Court is affirmed. 



DEEUE & WEBBER CO. v. DOWAGIAC MFG. CO. 

(Circuit Court of Appeals, Eighth Circuit. Afiril 1, 1907.) 

No. 2,436. 

1. Patents— Suit roB iNrEiNGEitENT— Pleading. 

Under the rule that answers in equity mufit be full, unequivoc.al, and re- 
sponsive to the bill, where a bill for infringemeiit of a patent allèges past 
and présent infringement, and that défendant then had on hand a large 
number of infringing machines which it was ofCering for sale, an answer 
which admits that défendant had previouslj sold a machine which had 
beeu adjudged an Infringement, but allèges that it had ceased selling the 
same "long prior" to the beghming of the suit and returned the parts on 
hand to the manufacturer, and since "that time'' had sold no machines 
of that character, is indelinite and evasive and not responsive, and must 
be treated as admitting the avermoiit that dc'fendant had infringing ma- 
chines on hand which it was offering for sale. 

2. Same— DiscLAiMEE or Iktention to Ikfbingb When Sufficient to Avoid 

In,tunction. 

Where the answer in a suit in equity for infringement of a patent dénies 
the validity of the patent, and asserts the right of défendant to make and 
vend the machine covered thereby, and also by implication admits an allé- 
gation of the bill that it bas on hand and is offering for sale a large num- 
ber of infringing machines, a mère averment that it ceased selling an al- 
leged infringing machine prior to the commencement of the suit, and bas 
no intention of using or selling any machines embodying the features of 
the patent, not supported by any elear proof. is not such a disclaimer as 
will deprive the complainant of the right to an Injunction. 

3. Same— Infringement— Grain Drills. 

The Hoyt patent, No. 446,230, for a grain drill. held valid and infringed. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Border Bowman (Paul A. Staley and Louis K. Hull, on the brief), 
for appellant. 

Fred L. Chappell (Otis A. Earl, on the brief), for appellee. 
Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was a bill to enjoin infringement of 
letters patent No. 446,230, issued to Will F. Hoyt in 1891 for an im- 
153 F.— 12 
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provement in grain drills and assigned to appellée, the complainant 
below, in 1894. The bill charged infringement in the past and a con- 
tinuance of it at the time the suit was brought, and particularly charged 
that défendant had on hand at that time a large quantity of infringing 
machines which it was ofifering for sale. It further charged that the 
machines sold by défendant were the same in principle as those mann- 
factured and sold by five other firms or corporations which had, in 
suits duly instituted against them, been jndicially decreed by courts 
of last resort to be infringements of complainant's patent. The an- 
swer denied the validity of complainant's patent on ail the statutory 
grounds, denied infringement, and in effect asserted the right to 
make, use, and vend any grain drills, notwithstanding complainant's 
patent. It then contained the following averments : 

"Défendant, turtlier answeriu.s. on information and belief, says tliat tlie 
alleged intrinsing device was sold by it aud niade in accordanoe witli ietters 
patent No. 49T,SG4, issued May 28, 1803, for grain drills, on tlie application 
of E. Christnian und W. G. Jlinm, but défendant avers tliat it ceased tlie sale 
of said grain drill long prier to tbe beglnning of the présent action ; that ail 
of the parts of said grain drills which were niade in accordance witli said Iet- 
ters patent or which had any resembliuiee thereto were returned to the 
nianufacturers, and that no drills of that character were sold after that time ; 
that since that time the défendant has sold a grain drill of an entirely dif- 
férent type, and one which does uot in any sensé embody the principle of the 
said Hoyt patent in suit or of the said Christman and Munn patent ; that 
said défendant has no intention nor has had aiiy intention of nianufacturing 
nsing, or selling, or causing to be nianufactured, used, or sold any grain drills 
einbodying in any seuse the features of said Hoyt ))utent or of the Christman 
and Munn patent, and as to thèse facts complainant was fully advised long 
))rior to the commencement of this action." 

The grain drill admitted to hâve been sold by défendant, constructed 
in accordance with the Christman and Munn patent, is one of the five 
alleged in the bill to hâve been judicially decreed to constitute, and 
one which this record shows to be an infringement of complainant's 
patent. Many of the last quoted allégations are so uncertain and in- 
deiinite as to be practically meaningless. There is an allégation that 
the défendant had ceased to sell that device a long time before this 
suit was brought, but how long, whether a week or a year is not dis- 
closed; that no drills had been sold after that time; and that since 
that time défendant has sold a différent drill, and one that does not 
infringe either complainant's or Christman and Munn's patent. The 
two latter averments dépend for their accuracy of meaning upon what 
was meant by their antécédent, the long time fîrst referred to. They 
dépend uppn the meaning given by the writer to a word of relative and 
variable significance whose accurate meaning can be understood only 
by contrasting it with some fixed standard, which is absent from this 
pleading. 

There is no déniai of the defînite avern^ent of, the biH that défendant 
has a large quantity of infringing drills on hand which it was of- 
fering for , sale, :except such as inferentially arises from the aver- 
ment of the answer that, when it ceased selling the Christman and 
Munn drill, it returned ail the infringing parts of those drills to the 
manufacturer. 
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Answers in equity must be full, unequivocal, and responsive to the 
bill. 1 Ency. PI. & Pr. pp. 875, 876. The indefinite, evaslve averments 
of the answer in thi.s case signally fail to respond to the requirements 
of that rule and well justify us in treating them as négative pregnants 
admitting the trutli of the definite averments of the bill which are net 
fully answered. There next follows what is urged upon us as such 
a disclaimer of any intention to infringe as avoids the necessity for in- 
junctive relief and requires the dismissal of the bill. A formai repli- 
cation was filed; and on thèse pleadings and the proof hereinafter 
referred to-the case was submitted for final decree. 

The answer amounts to a vigorous assertion of the invalidity of 
complainant's patent and of defendant's right to make, use, and vend 
the device described in it; an admission by necessary implication from 
the pleadings that défendant had on hand at the time the suit was in- 
stituted a large quantity of infringing driUs for sale ; that it had actu- 
ally infringed by selling the Christman and Munn drill ; and that such 
an infringement had continued down to an indefinitely fixed time prier 
to the commencement of this suit. 

The proof, it is conceded, establishes the validity of complainant's 
patent and négatives defendant's right to infringe its claims. The 
évidence relied on by défendant to establish the issue joined that it 
had discontinued infringement a long time before this suit was begun 
was given by witness Hoyt, the secretary and superintendent of com- 
plainant's Company, and is very brief. On cross-examination he was 
asked and answered the following questions : 

"Q. How many lltigatlons hâve been eonduetoH] liy your compaiiy for th(; 
infringement of tliis patent? A. I figure up eiglit (lifl'erent suits. 

"Q. I understand from your testimony on aecounting in tlie Krennan Case 
that, so far as you liiiow, during tlie year 1004-O.j, noue of thèse parties were 
infrUiging your patent A. Tliis is corree't, as far as 1 l^uow. 

'•Q. Mr. lîoyt, you hâve stated that eiglit différent suits hâve l)een brought 
by your company involving this patent. Do you intlude with those the prés- 
ent suit against Deere & Webber Co.? A. I do." 

Ail that can reasonabiy be understood from that testimony is that 
Hoyt did not know that the défendant had during the year 1904-05 
infringed complainant's patent. Assuming that it was probable that 
the witness would bave known if infringements had occurred during 
the time in question, the testimony is nevertheless indefinite and un- 
certain, and no pains seem to hâve been taken to make it clear. It 
obviously does not refer to any calendar year, but most probably to a 
business season for the sale of grain drills. So far as we know, that 
season might bave begun in November or December of 1901, and ail 
that the witness can necessarily mean by bis testimony is that he did 
not know of any infringement by the défendant during a short period 
before this suit was brought, which the record shows was in January, 
1905. 

Taking the foregoing, the pleadings, and proof together. we bave 
little to sustain the defendant's présent contention that it had not for 
a long time infringed complainant's patent. It consists exclusively of 
defendant's unsvvorn and evasive allégations to that eflfect. denied by the 
complainant, and the vague and uncertain testimony of witness Hoyt. 
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The légal questions are therefore thèse: First. Where the validity 
of complainant's patent is denied, the right to infringe asserted, the 
possession of a large quantity of infringing machines admitted, and 
no satisfactory évidence adduced of cessation to infringe for any 
considérable time before the beginning of the suit, is the danger so 
threatening as to warrant injunctive relief? Second. Does the al- 
légation in the answer that défendant does not intend to infringe any 
more prevent the granting of injunctive relief to the complainants, 
restraining the défendant from further infringement? We think in 
the light of the pleadings and proof just analyzed thèse questions are 
self-answering, but as they are earnestly argued by counsel we pro- 
ceed to their considération. 

Whether a suit to protect a patentée in the use and enjoyment of 
his invention shall be at law or in equity is to be determined by the 
same principles as are appHed in ordinary litigation. If he bas an 
adéquate remedy at law, he cannot resort to equity for relief any 
more than suitors in other departments of jurisprudence. Starting 
from this conceded standpoint, défendants contend tbat, when a patent 
has expired or when circumstances are such as not to entitle the 
patentée to injunctive relief against infringement, a court of equity 
will not entertain a bill for the sole purpose of an accounting for dam- 
ages sustained by a past infringement or for profits realized by an 
infringer. This proposition is well settled (Root v. Railwav Co., 105 
U. S. 189, 26 L. Ed. 97;5 ; Clark v. Wooster, 119 U. S. 323. 7 Sup. 
Ct. 217, 30 L. Ed. 393 ; Woodmanse & Hewitt Mfg. Co. v. Williams, 
15 C. C. A. 520, 68 Fed. 489; Brovvn v. Lanyon [C. C. A.] 148 Fed. 
838), and, relying upon it, counsel contend that because there is no 
showing of any récent or threatened infringement or any continuing 
trespass, such as imperiled complainant's rights, the court of equity 
had no jurisdiction over the case, and it should hâve been dismissed. 
If their premises were correct, their conchision might follow ; but 
their premises are not correct. We hâve already called attention to the 
uncertain character of the showing made by the pleadings and proof, 
concerning the time when the admitted infringement ceased, if it ever 
ceased, and hâve concluded that the showing does not confine it to a 
time very remote from the institution of the suit. It is left srfficiently 
near to warrant a well-grounded appréhension taken in connection with 
complainant's right to do so that it might and would continue its in- 
fringement in the future. The case is therefore brought within the 
gênerai principle that warrants a court of equity in interfering to 
prevent threatened or continued trespasses upon complainant's rights. 

Does the disclaimer warrant refusai of injunctive relief? Taking 
the allégations of the answer as a full and frank disclaimer of any 
purpose to further infringe complainant's patent, is it in itself sufficient 
to prevent équitable interférence? When after some infringement 
and after conduct disclosing danger of a continued or renewed in- 
fringement a patentée finds it necessary to incur the expcnse of 
bringing a bill to protect his rights, he is entitled to ail tlie remédies 
which the law afïords him, and among them is a final adjudication 
of his rights and a permanent and effective injunction against fur- 
ther infringement, and he should not be driven from the court to 



WILLS V. SCRANTON COLD STOEAGE & WAEEHOUSE CO. 181 

which he has rightfully resorted with a mère promise by the offender 
of better conduct in the future. Considering the likeHhood that an 
infringement once practiced wi'l be repeated as long as the wrongdoer 
beHeves he is right (as from the pleadmgs in this cas-.; the défendant 
appears to beheve), we thinl< the patentée is entitled to a more effective 
remedy than a mère promise of that kind. The authorit'es abundantly 
support this conclusion. Celluloïd Mfg. Co. v. Arlington Mfg. Co. 
(C. C.) 34 Fed. 324; White v. Walbridge (C. C.) 46 Fed. 526; 
Sawver Spindle Co. v. Turner (C. C.) 55 Fed. 979; Matthews & 
Willard Mfg. Co. v. National Brass & Iron Works (C. C.) 71 Fed. 
518; New York Filter Mfg. Co. v. Chemical Building Co. (C. C.) 
93 Fed. 827. 

Some other questions are argued which, in our opinion, concern 
the accounting to follow and will be then more appropriately met 
and disposed of, and which, in considération of the conclusions al- 
ready announced, do not recuire présent considération by us. 

The decree of the Circu't Court was correct, and it is accordingly 
afifirmed. 



WILLS V. SCRANTON COLD STORAGE & WAREHOUSE CO. 

(Circuit Court of Appeals, Third Circuit. April 30, 1907.) 

No. 6. 

1. Patents— Invention— Refkigeeatok Building. 

The Wills reissued patent, No. 12,300 (original No. 742,540), for a 
refrigerator building the essential feature of which is the use of flaps or 
other devices for closing the space between the elevatov car and the sides 
of the shaft to prevent the escape of cold air from the refrigerating rooms 
when the elevator is in use, is manifestly void on its face for lack of 
invention. 

2. Same— Suit eob Infringement— Patent Invalid on its Face. 

Where the invalidity of a patent for laclv of invention is clear upon 
its face, the court may so déclare it sua sponte, although the question 
is not raised by the pleadings, and may dismiss a bill for its infringe- 
ment. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 551.] 

Appeal from the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

For opinion below, see 147 Fed. 525. 

Herbert Knight and Edmund Wetmore, for appellant. 
R. L. Levy, for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and LAN- 
NING, District Judge. 

GRAY, Circuit Judge. This is an appeal from a final decree of the 
circuit court for the middle district of Pennsylvania, dismissing the bill 
of the complainant-appellant. The biU claims infringement by the 
défendant of a certain patent for an improvement in refrigerator JDuild- 
ings, being Reissued Letters Patent No. 12,300, dated January 3, 
1905. Défendant, in its answer, sets forth the défense of nonin- 
fringement, and upon issue joined, testimony in support of said de- 
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fense was duly taken, as set f orth in this record. At the argument in 
the court below, however, it was contended by défendant that the de- 
vice set forth and described in the letters patent did net, on the face 
thereof, show patentable invention, and this contention having been 
sustained, it was upon this ground that the decree dismissing the bill 
was entered. 

Refrigerator buildings containing cold storage rooms on their sever- 
al stories, are not very old in the refrigerating art. The use of eleva- 
tors to carry commodities. to the several floors, to be stored, caused an 
escape of cold air through the spaces in the elevator shaft surrounding 
the car, when the door communicating therewith was opened. It ap- 
pears from the évidence and by the statements of the patent itself. that 
the device most frequently resorted to, to prevent, or at least diminish, 
the loss of cold air in this way, was to provide a small ante-room, into 
which the shaft of the elevator was introduced. This ante-room was 
refrigerated in the same way as the storage rooms, and whatever cold 
air escaped down the shaft, when the elevator door was opened, es- 
caped from this ante-room. The goods, benrg held in the ante-room 
until the door communicating witli the elevator shaft was closed, could 
then be moved into the storage room, through a door which until then 
had been kept closed. In this method, there was the obvions objection 
that the température of the ante-room was somewhat raised by each 
opening of the elevator door, se that when the door to the storage 
room was opened, its température was affected by the température of 
the ante-room. There was also, as stated in the spécifications, the 
disadvantage of the warm air coming up the shaft condensing its 
moisture on the refrigerator pipes, and producing a damp and un- 
wholesome atmosphère. 

The claimed invention of the patent in suit is the making air tight 
the space between the car and the shaft in which it travels, thus permit- 
ting the elevator shaft to be^ introduced directly through the cold stor- 
age rooms on the several floors, the only efïect in the température of 
which, would be that produced by the air confined in the small space 
of the car itself when the door was opened. This was undoubtedly an 
advantage in requiring but one handling of the goods to be stored, 
and the saving of space occupied by an ante-room. This bas ail been 
stated in the spécifications, as follows : 

"Heretofore in refrigerating plants and cold storage buildings it bas been 
customary where elevators were employed to eonvey merchandise from one 
floor to another to provide a vestibule or anteroom between the elevator shaft 
and the cold rooms in order that the cold air in the latter compartment should 
not escape up or down the elevator shaft while the entrance thereto was 
open. This escape of the cold air was made possible because the cab did not 
fit the shaft and the shaft openings with sufflcient closeness to prevent a 
free and extensive movement of air at and around its sides or edges and also 
because during the rush hours of business the doors between the rooms were 
often left open. To obviate thèse difflculties as much as possible, the ante- 
room was provided as a sort of air lock or buffer, and the space so employed 
was by reason of the shifting température rendered useless for storage and 
was consequently a loss of space. This room was also by reason of the dif- 
fering températures wet and musty and always unsanitary. My présent in- 
vention is designed to utilize this space and make it clean and wholesome 
and, in fact, to absorb the space in the gênerai storage room and make the 
cab a traveling anteroom, and to this end I make the cab practically air- 



WILLS V. SCRANTON COLD STORAGE & WAREHOUSE CO. 183 

tigbt. exoept the open fïlee or fanes or fronts, aiul provide flexible flaps, 
\yhicli bridge over and between tbe edges of the cab and tbe corresponding 
opening lu the elevator sliaft and provide a vestibule. The resuit will be 
tliat while the cab is discharging or taking on goods the air iu the adjoining 
room canuot escape through or aroiuid it. The room and space heretofore 
rendered unavailable for storage purposes can thus be utilized. In the em- 
ploymeut also of the old form of auteroom as an air-loclc or buffer it iui- 
plied and required a double handling of the goods. It eonstituted an inter- 
mediary room ouly. This room in connection wlth my invention I eliminate 
and dispense with and absorb into the gênerai storage room. Air locks are 
establisbed by merging the air In the elevator car and each floor wheii tbey 
are thrown together in niy i^resent invention, as will be explained." 

There are six daims of the patent in suit, the first of which is as 
f ollows : 

"(1) A refrigerator-building comprising two or more floors, an elevator 
shaft, means of at^eess between the floors and said shaft, an elevator-car 
providing a traveling auteroom operating in said shaft, and meaus whereby 
an air-lock is establisbed between said elevator-car and each floor wlien they 
are thrown together." 

The other claims are more speciiîc as to means for closing or bridg- 
ing the space between the car and the sides of the elevator shaft. The 
question, however, as to patentabiUty is appHcable to them ail. It was 
admitted by the counsel for the appeïlant, that there was no invention in 
the means employed to make the space between the elevator shaft and 
the car air-tight at the différent floors. His contention, however, was 
that the invention lay in the conception or "happy thought" that an 
ante-room might be dispensed with, and the goods to be refrigerated 
directly introduced into the cold storage rooms, by simply making 
the shaft air-tight by any well-known device. This is a forceful, as 
well as an ingénions, way of stating appellant's case, and might as to 
some combinations of old éléments be applicable and décisive. Hère, 
however, it fails to convince us that patentable invention was involved 
in the combination of the patent in suit. The essential feature of the 
combination was making air-tight the shaft of the elevator around the 
car, so as to prevent the escape of cold air from the floor at which the 
car was being loaded or unloaded. When the difïiculty to be over- 
come is so obvious a one, as the escape or entrance of air through the 
open spaces between the elevator car and the shaft through which it 
travels, into the rooms communicating therewith, it is hard to conceive 
what invention there can be in making air-tight those open spaces by 
bridging them with rubber flaps, or any of the other well-known de- 
vices for such purposes. It would seem that the conception or thought 
of doing so, was as obvious as the means employed. To put weather 
strips on a window or door, to prevent the ingress of cold air or the 
escape of warm air, does not involve invention, any more in the 
thought than in the means employed. 

As pointed out by the learned judge of the court below, the fact that 
this combination dispensed with the use of the ante-room, and made 
necessary only one handling of the goods carried, though it may es- 
tablish the utility essential to patentability, does not of itself prove in- 
vention. Neither is the argument for the patentability of the combina- 
tion advanced by the constant itération of the appellation "traveling 
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ante-room," as applied to the elevator car. It îs still an elevator car, 
as it was before the spaces between it and the shaft were made air- 
tight. It performs the same function and has the same relation to 
the cold storage room that it had to the ante-room. It is the packing 
of the piston, the making air-tight of the shaft in the space around the 
car, that makes possible the introduction of the elevator directly into 
the cold storage room. 

We hâve carefully considered the cases referred to by appellant's 
counsel, in which courts hâve refused to sustain demurrers to the pat- 
entability of the device on the face of the letters patent, and we hâve 
not been unmindful, in the considération of this case, of the admoni- 
tion so f requently, imade by courts, that patents should not be declared 
invalid, upon demurrer or otherwise, upon the face of the patent itself, 
unless the invalidity so clearly appears that no testimony can change 
the légal aspect of the case, and that if doubt exists, the complainant 
is entitled to its benefit. But in cases thus clear on the face of the 
patent itself, courts may, even where the question is not raised by the 
pleadings, sua sponte, déclare the patent invalid and dismiss the bill. 
That the power and duty of the court may hâve this extent, is clearly 
held by the Suprême Court in Brown v. Piper, 91 U. S. 37, 43-44, 23 
L. Ed. 200. Slawson v. Grand St. Ry. Co., 107 U. S. 649, 653, 2 Sup. 
Ct. 663, 27 L. Ed. 576. 

In view of the clear and elaborate opinion of the learned judge of 
the court below ([C. C] 147 Fed. 525), it is unnecessary to further ex- 
tend the discussion of the single question involved in this case. 

The decree below is therefore affirmed. 



NATIONAL ENAMELING & STAMPING 00. et al. v. NEW ENGLAND 

ENAMBLING 00. 

(Circuit Oourt of Appeals, Second Circuit. Marcli 1, 1907.) 

No. 26l! 

Patents— Validity and Inpeingement— -Enamei-ing Metai, Ware. 

Ttie Claus patent, No. 527,361, for an improvement in enameling métal 
ware, held void as to claims 1, 2, and 3, and not Infringed as to claims 
9, 10, 11, and 12. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Arthur v. Briesen (Louis Marshall, of counsel), for appellants. 
R. N. Kenyon, Wm. Houston Kenyon, and Steinhardt & Goldman 
(Walter F. Rogers, of counsel), for appellee. 

Before WAEEACE and COXE, Circuit Judges, and HOLT, Dis- 
trict Judge. 

HOLT, District Judge. This is an appeal by the complaînants from 
a portion of a decree of the Circuit Court rendered in a suit brought to 
restrain the alleged infringement of United States patent 527,361 dated 
October 9, 1894, granted to Hubert Claus for an improvement in enam- 
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eling métal ware. The patent contains 13 daims. The court below 
held that daims 1, 2, and 3 were invalid, that daims 4, 5, 6, 7, and 8 
were vaUd and infringed, and that daims, 9, 10, 11, and 12 were not in- 
fringed. Claim 13 was not involved in the suit. 

The défendant formerly appealed from that portion of the decree 
which held that daims 4, 5, 6, 7, and 8 were valid and infringed, and 
on a former hearing in this court that portion of the decree was re- 
versed, and a final decree was entered dismissing the bill. 151 Fed. 
19. From the portion of the decree below which dismisses the bill 
of complaint as to claims 1, 2, 3, 9, 10, 11, and 12 the complainant now 
appeals, and the question upon this appeal is whether the décision of 
the court below holding that claims 1, 2, and 3 were invalid, and 
claims 9, 10, 11, and 12 were not infringed, was erroneous in any re- 
spect. The décision of this court on the former appeal that claims 
4, 5, 6, and 7 were invalid necessarily establishes that claims 1, 2, and 
o are invalid. Claims 4, 5, 6, and 7 are in substance the same as 
claims 1, 2, and 3, except that the latter claims are more detailed. The 
décision of the court that the later claims were invalid necessarily es- 
tablished that the broader and more gênerai earlier claims are aiso 
invalid. 

Claims 9, 10, 11, and 12 are process claims. Claim 9 reads as fol- 
lows : 

"The process of enameling whicli consists in coating an article with an 
all^aline enamel and in applying thereto wliile still moist a metallic sait or 
salts, substantially as deseribed." 

Claims 10, 11, and 12 are substantially the same, except that, in- 
stead of the gênerai term "a metallic sait or salts," is substituted, 
in claim 10, "sulphate of iron and sulphate of copper," in claim 11 
"sulphate of iron," and in claim 12 "sulphate of copper." 

The process particularly deseribed in the spécification for the ap- 
plication of the metallic salts to the enamel is as f oHows : 

"The surface to be coated is cleaned and the alkaline enamel applied in a 
thin layer in any suitable manner. The metallic salts are now applied to 
the enamel coating by dusting or by sprinkling or the salts may be mixed with 
the enamel before it is applied to the surface to be coated." 

It is apparent, however, from the entire patent that Claus prefer- 
red the process of applying the metallic salts by dusting or sprinkling 
them on the moist coat on the article after it was dipped, rather than 
by mixing it with the enamel before it is applied to the surface to be 
coated. The only claim in bis German patent is for the process of 
applying the metallic salts by dusting or sprinkling. The court below 
held, in substance, that the défendants had never applied metallic 
salts by dusting or sprinkling, and that, if that was to be regarded as 
the invention, the défendants had never infringed. It also held that, 
if the claims were to be construed broadly enough to include the 
mixing of the metallic salts with the enamel b„fore its application to 
the article to be enameled, the process was not novel. 

We entirely concur in thèse views of the court below. ■ The method 
of obtaining mottles in enameling ware by mixing metallic oxides in 
the dip was old, and well known in the art. It was deseribed in the 
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Quîmby and Whiting patent, and in the Niedringhaus patent. The 
fact that Claus in liis tenth, eleventh, and twelftJi daims spécifies 
sulphate of iron and sulphate of copper, or one of them, as the metallic 
salts to be used, shows no invention. If a metallic sait of any kind 
was previously used, the substitution of another metallic sait which 
produced the same resuit would be the employment merely of an 
équivalent. If the claim, however, should be confined to the process 
of applying the salts by dusting and sprinkling upon the surface 
after the dip had been applied to the surface while still moist, even 
if such a method of applying the salts as distinct from the method of 
mixing them in the dip constituted an invention, it is enough to say, 
as was said by the court below, that the évidence establishes tliat the 
défendants hâve never used that process, and therefore hâve not in- 
fringed. 

Our conclusion is that the portions of the decree appealed from in 
this appeal should be affirmed, with costs. 



DODGE NEEDLB CO. v. JONES. 

(Circuit Court, E. D. Pennsylvanla. April 3, 1907.) 

No. 40, Aprll Term, 1904. 

1. Patents— CoNSTBUCTioN — Peoceedings in Patent Office — Retbactted Dis- 

OLAiMEKS — Final Fokm of Application. 

Wbere, upon application for a patent for a pivot pin of a knitting 
machine needle, at the outstart of the proceedings in the Patent Office, 
the applicant, for the purpose of distinguisliing certain références, made 
positive and reiterated déclarations as to the headless character of the 
pins, but later was prompted to file a new and completely revised ap- 
plication, as a continuation of the proceedings, in which there were 
claims for a headed, as well as a headless, pin, the specilications being 
changed to correspond, which the examiner allowed and passed, although 
as the resuit of interférence proceedings the headed claims were subse- 
quently canceled, the patent (aside from the effect of the eancellation) is 
not limited, by such earlier déclarations, to a headless pin ; both spéci- 
fications and claims, as allowed, being broad enough to Include a headed 
one, and the final form In which the patent is cast being the one to be 
taken In determining the scope of the invention, which stands as it was 
asserted and accepted at the close of the proceedings, regardless of what 
had been declared previously. 

2. Same— Interférence Proceedings — Oancellation of Claims Aftbb. 

Where, however, interférence proceedings with another party hâve been 
declared, as the resuit of which he is found to be the prior Inventor of the 
headed form of pin, and thereupon the applicant for the patent in suit 
cancels the claims covering this form, and takes ont a patent without 
them, he is precluded thereafter from asserting a rlght to anything but a 
headless pin, not because priority of invention was found in favor of the 
other patent, which may not be conclusive, but because by his own direct 
act, in response thereto, he canceled his claims for headed pins and ac- 
cepted a patent in this restricted shape. 
3l Same— Pkiob Public Use— Public Use Proceedings— Effect cf. 

The patentée having been defeated in interférence proceedings as to 
one form of device. priority of invention being found in favor of the other 
party, at his instigation, in order to defeat the right of such party to a 
patent, public use proceedings were instituted, in which it was sliown 
that for over two years prior to the time to which such party could carry 
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baek hls invention this form of the device had been manufaetured and 
used by the company where the patentée was employed. Held that, while 
this showing was fatal to the right of the other party to a patent, it did 
not change the status of the patentée, or restore his rights to the device 
as in fact the prior inventer; his own patent liaving been already talien 
eut after he had canceled olaims covering tliis form. 

4. Same— Knitting Machine Needle— iNFRiNeE»':... . 

The Currier patent. No. 743,152, for a Ijnitt;-:,; nia-;,;,!!' w c !le, if broad 
enough in terms to eover both a lieaded, as \\:à .is a îii'.s.ii. ,s., form of 
pivot pin, was anticipated as to the headed toiiH. ■■:;■, h i-,i!h,:ii, ilierefore, 
be claimed ; and, as so limited, hcld not' infrinsci!. 

5. Same — Stbuctural Foem— Method of Manufactube. 

Semble, that where a patent is not for a produet, the resuit of a method 
or process,. but for an article of spécial mechanieal structure, the method 
of manufacture cannot enter into it as a patentable élément. 

In Equity. Suit for infringement of letters patent No. 743,152 for 
a knitting, machine needle granted to A. Currier November 3, 1903. 
On final hearing. 

Nathan Heard, for complainants. 
Francis T. Chambers, for défendant. 

ARCHBAL,D, District Judge.^ The pivot pins of knitting machine 
needles are pretty small to be patented, the largest needlcs being 
only forty-six thousandths of an inch thick, and the fînest consid- 
erably less than that; but it is no doubt important that they should 
be right, and they hâve been made the subject of not a Httle inventive 
concern in conséquence. Distinctions are not to be drawn too fine, 
however, nor too much niade of the shading of a figure, or the dis- 
closures of the microscope. It is only clear structural différences, in- 
volving a principle, that can be considered, which is not said to dis- 
parage the case, but to meet certain phases of it, as will be understood 
by counsel. 

The knitting machine needles in controversy are manufaetured by 
Friedrich Ernst Beckert of Chemnitz, Germany, of whom the de- 
fendant is the représentative in the United States. They hâve the 
usual latch, pivoted on a pin, extending through the body of the needle ; 
a longitudinal slot in the center being provided for the end of the 
latch, and the pin being fastened in place in the foUowing manner : 
A conical dépression is made at each end of the hole drilled for the 
pin, and, the latch and pin being put in position, pressure is applied 
to the ends of the pin by means of punches or dies, whereby the pin, 
being somewhat greater in length than the diameter of the needle, 
and being forced in upon itself by the pressure, is made to bulge in 
the center and to enlarge or swell eut generaUy, filling the hole, and 
being upset into heads at either end. The ends of the punches are 
made large enough to extend over the heads of the pin and a portion 
of the adjacent sides of the needle, and sufiicient pressure is applied 
to carry ail that is so covered below the surface, forming a dépression ; 
the end of the pin being flush with and constituting a part of the bot- 
tom, and the edge or fîange of the head projecting over and binding 
upon the sides of the dépression adjacent to it. This corresponds in 

iSpecially assigncû. 
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a gênerai way with the form of needle manufactured by the complain- 
ants by virtue of the patent which they hold, infringement of which 
is therefore charged. It is to be noted, however, that, as an essential 
feature of the defendant's needies, the ends of the pivots are headed, 
while the complainants, as it is contended, are restricted to headless 
or substantially headless pins, this limitation, as it is said, not only 
being imposed by the prior art, if the patent is to be sustained, but 
also resulting from the proceedings in the Patent Office, on the strength 
of which the patent was obtained ; and it is upon thèse considérations 
that the question of infringement turns. 

The claims of the patent are as follows : 

"1. A knitting machine needle comprising a body having a latch mounted 
on a pivot pin, the said pivot pin and the side walls of the body adjacent the 
ends of the pin being compressed to form dépressions, the compressed ends of 
the pins colnciding with the bottom of the said dépressions. 

"2. A knitting machine needle comprising a body, a latch and a pivot pin 
in said body upon which said latch is loosely mounted, the side walls of the 
body adjacent the ends of the pins being compressed to form dépressions, tlie 
ends of the pins being flush with and forming a portion of the bottoms of the 
said dépressions. 

"3. A knitting machine needle comprising a body, a latch, and a pivot pin 
in said body upon which said latch is loosely mounted, the outer side walls of 
said body having that portion which surrounds and is concentric with the 
ends of the pivot pin compressed to form dépressions, the pivot pin also being 
compressed longitudinally thereof and the ends of said pin when compressed 
being flush with and forming a portion of the bottom of the dépressions." 

Nothing is said, it will be observed, in either of thèse claims as to 
whether the ends are to be headed or headless; so that, if the way 
is otherwise clear for it, the one is as consistent with what is there 
declared for as the other. Neither is there anything in the spécifica- 
tions to limit the device in this particular, and, on the contrary, both 
forms are expressly spoken of; the only restriction suggested as to 
the one being that the heads are small. Nor can the case be made to 
turn on whether those figures, which are supposed to stand for the 
headed form, do or do not show the edge or flange of the head ex- 
tending over onto the bottom of the countersink. Examining with a 
glass, this seems to be the fact, and is sufficiently indicated, perhaps, 
without the aid of one. But the showing so made, at best, is minute, 
and, while so far as it goes it favors the idea of a head, it is not in- 
consistent, on the other hand, with a pin, substantially — that is to say, 
for ail practical purposes — without one. 

Neither is anything by way of a limitation to be made out of what 
took place in the Patent Office, leading up to the obtaining of a patent, 
prior to the interférence proceedings. It is true that the inventer at 
the outstart, for the purpose of distinguishing certain références which 
were brought up against him, made some very positive and reiterated 
déclarations as to the headless character of his pivot pins. Thus, for 
instance, in the spécifications of the original application, filed November 
18, 1899, it issaid: 

"The ends of the pivot pins instead of standing in the eountersinks made in 
the outer sides of the body of the needle, practically stand in and constitute 
the bottoms of the eountersinks made in said body, the ends of the pivot pins 
in the bottoms of the eountersinks presenting preferably a slight concavitj', no 
part of the pivot pin projecting into the countersink." 
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And, again, referring to the action of the dies in compressing the 
ends of the pins: 

"In this way, the outer ends of the pivot pins are not upset, in such a way 
as to make heads to stand in the countersinlis, but the pivot pin is simply 
shortened and expanded, tilling closely the hole in the body of the needle 
« * * tijg ends of the pivot pins not being enlarged to présent heads to 
stand in, or in any way flll or overlap the bottoms of the countersinks." 

So, also, after the rejection of the appHcation, on the Mitlacher 
(German) patent, new daims having been brought in, it was pointed 
out, for the purpose of distinguishing the device there shown, that 
when the rivets were pressed endwise to shorten them the ends would 
spread out over the bottom of the countersinks previously formed, 
with the resuit that the rivet ends would not be flush or coïncident with 
the bottom of the countersinks, or in substantially the same plane, as 
specified in the applicant's claims, but would be headed over, instead, 
upon the bottom of the countersinks, so that the ends of the rivets 
and the bottom of the countersinks would be in différent planes, a dis- 
tance apart equal to the thickness of the head of the rivets ; while in 
the method pursued by the applicant, on the contrary, the ends of the 
rivets and the body of the needle, as it is declared, are countersunk 
evenly, the métal of the one not crawling over or overlapping the métal 
of the other. And, again, when the application was a second time re- 
jected, on the Huke and Weston patent, which shows heads, certain 
changes and amendments being thereupon introduced, it was argued 
to the examiner that, by référence to the spécifications and drawings, 
it would be seen that in the applicant's needles there were no heads on 
the ends of the pivot pin, but that, instead of this, they were of sub- 
stantially uniform size, the ends of the pins forming the central portion 
of the bottom of the countersinks, the ends of the Huke pin, on the 
other hand, not being of uniform size, but formed with heads or en- 
larged portions that filled the countersinks. 

Notwithstanding, however, the rcpeated disclaimers so made, on 
August 26, 1901, after certain intermediate proceedings which it is 
not necessary to dwell upon, a new and completely revised application 
was filed, with spécifications the same as appear in the présent patent, 
and with five claims, the first three coinciding with those which we 
hâve hère, but the fourth and fifth expressly declaring for pivot ends 
enlarged to form heads filling the countersinks. What inspired this 
radical change of front or by what means it was brought about there 
is nothing to suggest, nor is it important to know. Treating the 
new application as a continuance of the earlier one in the face of this 
departure, and accepting the device as patentable, notwithstanding the 
références which had been cited against it and the position previously 
taken — the headed as well as the headless form — the examiner, Sep- 
tember 24, 1901, declared the claims to be allowable, thereby putting 
the case in shape to pass to issue. It is this final form in which it was 
thus cast, and not the earlier one, which must be regarded in de- 
termining the scope of the invention, and whether any position was 
assumed in the Patent Office which is inconsistent with the one now 
taken, by which it is consequently limited ; having respect to which 
it is to be observed, that reversing the ordinary expérience the inven- 
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tor was permitted to enlarge his daims, where at first he was led tore- 
tract them, including what he had previously thought necessary to dis- 
card and differentiate in order to save his invention, and he is not to 
be forced back now to the narrower construction by reason of anything 
which was said in that connection, it not having been insisted iipon. 
The invention, in other words, stands as it was asserted and accepted 
at the close of the proceedings, regardless of what had passed prev- 
iously, and to that extent, if otherwise allowable, it is entitled to be 
maintained. 

Unfortunately, however, for the complainants, the same cannot 
be said of that which followed. Pending at the time in the office 
was an application by Beckert, the defendant's principal, mention- 
ed above, filed August 4, 1900, which was also for a pivot pin, 
with ends "compressed to form dépressions," and which, after some- 
what similar vicissitudes, was on the way to be accepted and put in 
shape for allowance, about the same time as the other. Between this 
and the Currier application, therefore, an interférence was declared, 
December 24, 1901, to détermine who was the prier inventor, four 
counts being framed, coinciding with the first four claims of the Currier 
application, the fifth claim being involved in the disposition of the 
fourth. Each of the contesting parties, according to the practice of the 
Patent Office, being thereupon called on to make a preliminary state- 
ment as to the date of the conception of his invention, January 26, 
1901, was assigned by Currier as that of the headed form; the con- 
ception of the headiess being fixed in the early part of August, 1897. 
The time so given for the headed pin, it will be noted, was after the 
application of Beckert had been filed, the conception of the latter, ac- 
cording to his affidavit, being still earlier, and judgment as to this was 
accordingly rendered on the face of the record, without more, October 
17, 1902, in Beckert's favor; the right of Currier, on the other hand, 
to the headiess form, being at the same time sustained. The invention 
was thus in eiïect divided, one party getting the headiess and the other 
the headed pin. Currier subsequently tried to reopen the case, but 
without success ; and later on was instrumental in having public use 
proceedings instituted against Beckert, by which in the end the right 
of the latter to a patent for the headed form, which had been apparently 
established, was defeated and a patent refused him. Accepting the 
situation, however, as to himself, meantime, on October 9, 1903, Cur- 
rier canceled the claims covering headed ends, and requesting that the 
case be passed to issue took out the patent, November 3, following, as 
it now stands. 

There can be no question upon this showing as to Currier being pre- 
cluded from asserting a right under his patent to anything but a head- 
iess pin. Not only as the resuit of the interférence proceedings was 
priority of invention accorded to Beckert as to the headed form, 
which may not be conclusive; but, by the direct action of Currier in 
response to it, the two claims, in which headed ends were declared for, 
w^ere canceled, and a patent accepted by him in this restricted shape. 
Thereafter, whatever the original breadth of the invention, or to what- 
ever extent it may bave been previously practiced,'the right to lay daim 
to headed ends as a part of it was gone, and cannot be revived. The 
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spécifications were not changed, it is true, and having been framed to 
cover headed, as well as headless ends, it explains how they now seem 
to give countenance to both. But that is of no conséquence. It is 
true, also, that in the public use proceedings, which, as already stated, 
were instituted in order to defeat Beckert's right to a patent for a 
headed pin, it was shown that, while Beckert could not carry back his 
invention beyond June, 1900, pins with heads, substantially the same as 
are in controversy hère were made and sold by the Dodge Needle 
Company, where Currier was employed, as early as March 1898. 
This, of course, was fatal to Beckert, but did not lielp Currier, whose 
status was not changed by it, nor his rights restored; his patent hav- 
ing been already taken out. It merely made public property of the 
headed form, which could not thereafter be monopolized by any one. 
It may hâve established, as between Currier and Beckert, contrary to 
the resuit in the interférence proceedings, that Currier vv'as entitled to 
priority, as to the headed as well as the headless ends. But the trouble 
is that it came too late to be of any benefit to him, either then or now. 
If it be said that the patent, as issued, is broad enough to cover both 
forms, both being gpoken of in the spécifications, and tbere being 
nothing inconsistent in the claims, the patentable feature of the in- 
vention, as declared by the examiner, being the compression of the 
side walls of the needle along with the ends of the pins to form de- 
pressions, in which the heads, as such, play no part, it is to be an- 
swered that, not only does this overlook the fact that Currier, having 
been compelled to cancel his claims for headed pins, whether rightly or 
wrongly, is now estopped from asserting the form which they cover- 
ed, but, also, going back of this, that the right to a headed pin as a pat- 
entable part of the invention is only maintainable on the strength of 
the application of August 2fi, 1901, which, in view of the disclaimers 
which preceded it and the entirely new and enlargcd conce];tion of the 
invention introduced by it, cannot be properly treated as a continuance 
of the original — the examiner to the contrary notwithstanding — and 
that, taken as new, as it must be, it is met by the two years' prior public 
use of headed pins of this character by the Dodge Xeedle Company, 
which Dodge and Currier hâve themselves established, which effectually 
disposes of it. 

This is sufficiently décisive of the case, but the same resuit is reached 
by another and independent course. Assuming for the sake of argu- 
ment, notwithstanding what has just been said, th^t so far as concerns 
the proceedings in the Patent Office the inventor, after ail, was left with 
a free hand, the prior art is still to be reckoned with, and cannot, in my 
judgment, be overcome. Nothing directly anticipating the construc- 
tion in controversy, it may be, is to be found before the Huke and 
Weston (1898) patent is reached, the others which are cited, such as 
the first, second, and third Adams, the Jackman and Flanders, the 
Mitlacher, and the Treat, being concerned with other structural fea- 
tures which sufficiently distinguish them. Ail, indeed, are progressively 
engaged with, and seek to solve the same gênerai problem of securing 
the pin firmly in place without unduly weakening the needle body, or 
leaving a roughness or burr at the point of union with the sides, tO' 
catch and entangle the fiber of the yarn, and ail hâve necessarily, there- 
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fore, certain more or less common points of resemblance. But in none 
except the Huke and Weston, and one figure of the Mitlacher, is there 
a dépression of the ends of the pin below the sides of the needle, which 
at the same time extends to and involves a portion of the circum- 
jacent surface; the ends of the needle coinciding or being flush with 
and forming a part of the bottom of such dépression, the same as in 
the device in suit. That this structural form, however, does appear 
in the two mentioned, there can be no question ; and, still more to the 
point, in the Huke and Weston there is a plainly headed pin, the bevel 
or flange of which extends over and binds upon the walls of the pin 
hole, the outer extremity at the same time combining with the adjacent 
parts to make up the bottom of the dépression formed in the side of the 
needle. In configuration and structure this is indistinguishable from 
the headed form of pin and dépression which is now in controversy, 
which it thus apparently anticipâtes, for confirmation of which it is 
not necessary to go further than the argument made to the examiner 
when the Huke and Weston patent was cited against the original Cur- 
rier application; the only distinction there attempted, aside from the 
method of forming the dépression, being that, while the Huke and 
Weston pins had heads which extended over onto and stood in the 
bottom of the countersinks, the ends of the Currier pins were of uni- 
form size, and stood flush with and formed a part of the bottom of the 
dépression, which could not be said of the other — a distinction which 
disappears in the présent contention. 

It is sought to overcome this resuit, however, by the fact that in 
the device in suit the ends of the pins are "compressed to form de- 
pressions," as it is expressed in the patent ; that is to say, that the de- 
pressions in the sides of the needle, by which the point of union be- 
tween the end of the pin and the needle body is carried down and away 
from contact with the yarn, are made by pressure exerted upon the 
ends of the pins and the surrounding surface by the dies or punches, 
instead of being dressed out or eut with a tool, as in the Huke and 
Weston, the one removing ail chance of a burr or roughness, as it is 
claimed, where the other is altogether likely to produce it, the dis- 
tinction constituting the virtue and the patentable feature of the 
invention. But the patent is not for a product — the resuit of a method 
or process — but for an article of spécial mechanical structure, into 
which the method of manufacture cannot enter as a patentable élément. 
The question is one of structural form, and not how this may happen 
to be brought about, as to which, if this were not the case, two articles, 
absolutely indistinguishable in shape, size, construction, and useful 
qualities, would not conflict, provided one was made by one method, 
and the other by another, a position which will hardly be contended for. 
In the présent comparison a Huke and Weston needle does not neces- 
sarily hâve a roughness or burr. It may or it may not, according to cir- 
cumstances. Perhaps it is more likely to hâve, as well as to be 
structurally weaker, because it is recessed by means of a tool, instead 
of being compressed between dies. But this is the most that can be 
said. And dressing oiï with a tool is only given as a preferred way, 
to which the invention is not thus confined. Outside of this, it is in 
ail respects the same as the Currier needle, the headless as well as the 
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headed form. And the use of compressing dies to force in the heads 
and surrounding surface to form dépressions, which is the only dis- 
tinction asserted, being in no respect new, it certainly involved no in- 
vention, even if the method of manufacture was open for considération, 
to substitute it in place of another method in vogue, based upon pos- 
sibly advantageous results. The Huke and Weston needle being, 
therefore, a clear anticipation as to headed if not headless pins, the 
patent for this reason also cannot be construed so as to include them, 
and the défendant does not inf ringe. 

Let a decree be drawn dismissing the bill on the ground of non-in- 
fringement, with costs. 



CONSOLIDATED RY. ELECTRIC LIGHTING & EQUIPMENT CO. v. 
ADAMS & WESTLAKE CO. 

(Circuit Court, N. D. Illinois, E. D. March 15, 1907.) 

No. 27,850. 

Patents— Validity and Infringement— Mechanism fob Electric Lighting 
OF Cars. 

The Kennedy patent, No. 740,982, for meclianism for driving dynamos 
on railway trucks for tlie purpose of the electric lighting of cars, the es- 
sential new features of which are a removable cradle having therein a 
block upon which the dynamo is pivotally mounted, and which is adjusta- 
ble to secure parallel alignment with the car axle, covers a combinatiou 
which is an advance upon the prior art, and discloses invention; also 
held valid as against the claim of prior use, and the owner held entitled 
to an injunction to restrain infringement. 

In Equity. On final hearing. 

Thomas W. Bakewell, Clarence P. Byrnes, and Edward Rector, for 
complainant. 

Louis K. Gilson, for défendant. 

KOHESAAT, Circuit Judge. Complainant seeks by the bill herein 
to restrain défendant from infringing claims 1, 2, and 3 of patent No. 
740,982, issued to Patrick Kennedy on October 6, 1903, for mechanism 
for driving dynamos on railway-trucks, held by it under assignment 
from the patentée. The claims read as follows, viz. : 

"(1) The combination with a car-truck and a bracket dovice extended out- 
side of the beams of said truclc, of a removable cradle placed between said 
bracket and an outside cross-beam of the truck, a dynamo within the cradle 
and adjustably pivoted thereto, a puUey on the armature-shaft of the dynamo, 
;i driving-pulley on an axle of the truck, a driving-belt extended from the 
driving-pulley to the pulley on the armature-shaft, and means for elastically 
swinging the dynamo to maintain the tension of the belt, as described. 

"(2) The combination with a car-truck and a bracket extended outside of the 
beams of said truck, of a removable cradle placed between said bracket and 
an outside cross-beam of the truck, a dynamo within the cradle adjustably 
pivoted at the bottom thereof, a pulley fast on the armature of the dynamo, a 
driving-pulley on the axle of the truck, a driving-belt extended from the 
driving-pulley to the pulley on the armattire-shaft, and a conipression-spring 
provided to swing the dynamo to maintain the tension of the driving-belt, as 
described. 

153 F.— 13 
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"(3) The combinatiou with a car-truck, of a braeket-support outside of an 
outer cross-beam of the truek, a cradle having lugs at opposite sides of its 
top to rest upon the bracket and the adjacent cross-beam to suspend the cradle 
in the space between theni, and a dynamo pivotally siipported at its bottom 
within the cradle, of a pulley on the armatnre-shaft of the dynamo, a driving- 
pulley on an axle of the truck, a drlving-belt exteiided from the driving-puUey 
to the pulley on the annature-sliaft, a compressiou-spriug for swiugiug the 
dynamo against the tension of the belt to control said tension, and meaus for 
adjusting the compression of the spriug, as described." 

In substance, the}' ca!l for a dynamo mounted upon an adjustable 
pivot and supported within removably attached cradle irons, held in 
position by lugs resting upon the end truck-beam and the rear cross- 
bar of a bracket-frame provided for that purpose, together with means 
for keeping the driving belt tant. 

The défendant contends that (1) the state of the art considered, 
complainant's device discloses no invention; (2) that it vvas proposed 
and used by the officiais of the Pennsylvania Rai.road not less tlian 
18 months before complainant's assigner filed his application for a 
patent, which he did after obtaining knowledge of such device from 
said use; and (3) that whatever invention there may be in the patent 
in suit must, by reason of the prier art, be found in matters of mère 
détail, not found in defendant's device. 

It was not new to utilize the révolutions of railway-car axles in gen- 
erating electricity for car-lighting purp:ses. l'rior to the issuance 
of patent No. (fSlîl.lS? to complainant's assigner herein, on May G, 
1902, dynamos had been located between the cross-beams of the trucks, 
or suspended from the underside of the car, The first method was 
objectionable because the dynamo was inaccessible, except by raising 
the whole car body frem the trucks. and becaiipe the driving-belt was, 
by reason of the close proximity of the ax'e pulley to thit of the arma- 
ture, necessarily made very short, and conseciuent'y liable to be dis- 
placed and to operate otherwise unsatisfactorily. The suspended 
method placed toc niuch strain upon the sustaining appliances, and 
aise was apt to disarrange the relation between the elem nts of the 
driving device with référence to each other, by unavoidable changes 
in the alignment of the truck wheels in making curves and the like. 
The 1902 patent to Kennedy, last above naraeJ. calls for "a support 
for the dynamo outside of the truck composed of side bars made fast 
at their inward ends to an inward cross-beam of the truck, extended 
outward over an outboard of the truck and beyond the latter, and 
thence shaped to form a cage for the dynamo, then inward and back 
to the truck ; means for attaching the said bars to the truck and means 
for releasing the dynamo in the cage as described." This was the 
first car-lighting device hung from a bracket and outside of the truck. 
Kennedy claims that it was subject to too mtich vibration, tending to 
loosen the joints and shake the lubricating oil from the dynamo bear- 
ings. He sets out that the device of the patent in suit obviâtes the 
above defects, and insists that he was the first to place upon the market 
a practical substitute for the independent motor for car-lighting pur- 
poses. The difïerence between this 1902 patent and the one in suit 
consists in (1) the form of the outside sustaining bracket; (2) a 
cradle readily removable witheut lifting the car body; (3) an ad- 
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justable block at the bottom of this cradle, upon which the dynamo is 
pivoted, and which is capable of being moved back and forth to secure 
parallel aHgnment with the car axle. 

There is nothing nevv in the bracket of the patent in suit. It is so 
constructed as to be more unyielding than that in the 1902 patent to 
rough handling and jolts, by means of braces, edgewise bearirtg and 
fastenings, and other vvell-known devices. Instead of forming a 
basket, it is carried ont beyond the truck much like a baie, consisting 
of two outward extending arms and a cross-bar, Connecting the arms 
and intégral therewith. Thèse, together with the rear cross-beam 
of the truck, form a square franie in which the cradle is suspended. 
The lugs of the cradle-irons rest upon the cross-bar of the bracket and 
the rear beam, respectively ; both the forward and rear lugs turning 
inward, and so adjusted with référence to the opening between the 
rear cross-bar and cross-beam as to pass between and clear them, per- 
mitting the basket and dynamo to drop to the ground. To prevent the 
cradle-irons from falling ont when in use, the lugs of the inward cradle- 
irons are secured to the rear cross-beam of the truck upon which they 
rest by nutted bolts. The rear lugs on the cross-bar may, as shown 
by the drawings, also be bolted thereto. Practically the identical cradle, 
save that the lugs of the cradle-irons do not turn in the same direc- 
tion, and that the cradle is not necessarily removable, is found in patent 
No. 685,516 granted to Kennedy October 29, 1901. That patent, 
however, was for a dash-pot as an equalizer between the tension 
spring and the dynamo to offset the excessive rocking of the dynamo. 
The patentée terms the cradle a "stirrip-frame formée! of brackets, H. 
suspended from the truck frame," and says "ail thèse features are well- 
known." Thus it appears that the only new features in the device of 
the patent in suit, as regards the car-lighting art, are the removable 
cradle. This block is, however, adjustable manuallv only. It is not 
automatic. Adjustment is attained by manipulating the end set screws. 
This adaptability to proper alignment of the dynamo with the car 
axle is, however, a necessary élément in securing reasonably perfect 
results in generating electricity under the circumstances above con- 
sidered. It co-operates with the other parts of the device in producing 
the desired end. No device in the prior art combines ail the enu- 
merated éléments or accomplishes the same results. The différence is 
not strongly marked, but it is appréciable. The patent applies to an 
art which lias long attracted attention — one in which slight advances are 
difficult to attain and much desired. The advance may be but a short 
one, still no one else has made it. The évidence shows that the de- 
vice has taken hold of the market and is supplanting its predecessors 
in the art. Considered apart from ail questions of prior use and sug- 
gestion, I am of the opinion that claims 1 and 2 of the device of the 
patent in suit show invention, and that as to those claims the pa":ent 
should be sustained. 

Whether or not claim 3 is valid dépends upon the construction to Ije 
given to the words, "having lugs at opposite sides of its top * * -■= 
as described." From the file wrapper and contents in évidence it ap- 
pears that original claim 4 of Kennedy's application was rejected by 
the examiner upon his 1902 patent, numbered 699,187, in which re- 
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jection Kennedy acquiesced. An examination of claîm 3 of the patent 
in suit discloses no other substantial différence between the latter claim 
and said rejected claim 4 than the location of the lugs. The words 
are: 

"Havlng lugs at opposite sldes of its top to rest upon the bracket and the ad- 
jacent crois-bearo to suspend the cradle in the space between said bracket and 
a cross-beam of the truck." 

The removable cradle is an indispensable élément of the patent in 
s<iit. Claim 4 of the first application was rejected because it did not 
in terms call for it. In order to obviate the defect, Kennedy made the 
change above suggested. The spécifications and drawings of the pat- 
ent in suit show lugs so placed as to turn in the same direction ; that 
is, the lugs on the opposite sides of the top of the cradle both turn 
inward, so that an inward movement locates them both upon their 
several supports at the same time and an outward movement releases 
DOth of them from their supports at the same time, provided they are 
of the same length, and practically synchronously, in any case. The 
cradle would be unavoidably removable. In that view of the matter, 
there would be, under the language of claim 3, a removable cradle, 
while under the language of original claim 4 the cradle might or might 
not be removable. Claim 3 in suit, construed to include lugs turning 
in the same direction, is valid, and should be so construed. 

Defendant's supporting device appears to be substantially that of 
the patent to Newbold, granted August 9, 1904, and numbered 766, 
891, except that in the latter patent the cradle-irons are attached rigid- 
ly to their rear bearings, and are not removable. Whether defendant's 
cradle is removable dépends upon the length of the supporting lugs, 
with référence to the spaces between the cradle and its frame. It 
uses the outward extended bracket-arms, but makes the end cross-bar 
adjustable and consequently not intégral with the arms. This adjusta- 
bility takes the place of the adjustable block upon which complainant's 
dynamo rests, so far as its alignment with the truck-axle is concerned. 
The only movement left to the dynamo case is the rocking motion nec- 
essary in keeping the driving belt taut. Moreover, defendant's device, 
while it uses the cradle-irons for hanging the dynamo, makes no other 
use of them, but relies upon the removable bearing ends as shown in 
Newbold patent. No. 759,122, granted May 3, 1904, whereby the 
dynamo can be repaired without removal from the truck. In this way 
the armature and other parts of the dynamo may be taken out and 
repaired without disturbing the other parts. The cradle arrange- 
ment is that of the Kennedy 1901 patent, No. 685,516, and prior pat- 
ents. The lugs of the cradle-irons turn in opposite directions, and, 
in order to make the cradle removable, there must be play enough be- 
tween the cradle and its suspension from to permit the release from 
the latter of one of the lugs, or some other means of effecting the re- 
lease of the cradle must be provided. The device of défendant is not 
of itself a removable cradle, and, as to its cradle, cornes within the 
provisions of rejected claim 4 aforesaid. It appears from the évidence 
that on one occasion defendant's witness, Newbold, at the request of 
the Pennsylvania Railroad, made one of its cradles removable without 
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dismembering the bracket frame, but aside from this one instance no 
removable cradle bas been manufactured by défendant. It is a cir- 
cumstance that the Nevvbold patent of 1904, which defendant's device 
follows to a considérable degree, excludes the idea of a removable 
cradle. 

The defendant's device also differs from that of claims 1 and 3 of 
the patent in suit in the manner of securing parallel alignment of the 
dynamo with the truck-axle. Both methods accomplish the 'same re- 
suit. Both are well-known devices in the car-lighting art for effecting 
parallel alignment of the dynamo and car axle. In one case the block 
upon which the dynamo rests is movable within the cradle, carrying 
the dynamo with it ; in the other, the outside bar of the bracket which 
constitutes also the other rest of the cradle-irons may be moved by 
driving the bolts which hold it to the bracket arms through elongated 
slots provided for that purpose, whereby the cradle itself is made ad- 
justable with référence to the parallel alignment of the dynamo and 
axle. In one case the dynamo alone moves ; in the other, the dynamo 
cradle with its contents. In one case the adjustment device is at the 
bottom of the cradle ; in the other, it is at the top. One is pushed by 
end screws ; the other driven by blows. Kennedy was the first to 
use an adjusting device in combination with a removable cradle on an 
outside mounting of a car-lighting device. Under the circumstances, 
the one would be the équivalent of the other. It will be noted that 
this feature is absent from claim 3. In view of the fact that défendant 
did on one occasion employ a lighting device which included ail the 
éléments of the patent in suit, and the further fact that, while its cradle 
is not, per se, adjustable, it j^et is so constructed that it readily lends 
itself to such a construction, it should be restrained from exploiting 
any car-lighting device which employs a removable cradle in combina- 
tion with the other éléments of the patent in suit. 

The claim of prior use and suggestion I do not deem affirmatively 
established by the évidence. Kennedy was the first to assemble and 
put in practical commercial shape the various éléments of the combina- 
tion patent in suit. Much should be presumed in his favor under cir- 
cumstances such as appear in this record. 

An injunction may issue restraining défendant from manufacturing, 
using, or selling the device of the patent in suit, limited as above set 
out. 



CUTLER-HAMMER MFG. CO. v. AUTOMATIC SWITCH CO. OF 
BALTIJIORE CITY et al. 

(Circuit Court, S. D. New Yorli. July 25, 1906.) 

Ko. 8,099. 

Patents— Infeinoement—Elkctric Switcii. 

ïbe Blades patent. No. 453,032, for an automatic switch mechanlsm for 
an electrie motor, construed, and licld not infringed. 

In Equity. 

W. Clyde Jones and Robert Lewis Ames, for complaînant. 
Philip Mauro, C. A. L. Massie, and Reeve Lewis, for défendants. 
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ELATT, District Judge. This is a patent suit based upon letters 
patent No. 453,032, dated May 26, 1891, to Flarry H. Blades, and as- 
sighed to complainant February 15, 1902. The daims at issue in suit 
are 1, 2, and 5 : 

"(1) An aiitomatic switcb nieebanism for an electric motor, the same eon- 
sisting of a SwitcH governiug the admission of eurrent to the motor, an elec- 
tro-maKiiet ou an independent shunt-circuit, an automatlc switch-lever on the 
armature-circuit, a séries of résistances witla their terminais arrangea to suc- 
cesslvely engage the said switch-lever, and a dash-pot to retard the motion ol' 
the lever, said lever actuated by the armature of the said electro-magnet, sub- 
stantially as and for the purposes described. 

"(2) An automatlc switcb mecbanism for an electric motor, the same con- 
sisting of a switcb for admitting eurrent to the motor, an electro-magnet on 
an independent shimt-eircuit, an automatlc swltch-leyer in the armature-cir- 
cuit, a séries of résistance terminais in contact with which said automatlc 
switcb is adapted to traverse, an armature to said electro-magnet adapted to 
operate said àutomatic switcb, a dash-pot adapted to retard the motion of 
the automatlc switcb, and a spring or springs for restoring the àutomatic 
switcb to its initial position vi^ben the eurrent is eut off from the machine, sub- 
stantially as described." 

"(■5) The combination with a sbunt-wound electric motor on a constant-po- 
tential circuit, of a maguet on an independent shunt-oircuit between the termi- 
nais of tbe motor, a switch adapted to open and close the armature-circuit, said 
switcb arranged to be beld In its closed position by the magnetism of the said 
maguet, and means for automatically retracting the said switch to its initial 
])osition when the maguet is de-onergized by tbe cessation of the eurrent, sub- 
•stantiaily as described." 

The défenses are that the claims are invalid if construed broadly 
enough to cover défendants' construction; but that, if limited to fea- 
tures of possible novelty, there is no infringement. 

We are to concern ourselves herein with starting-boxes for shunt- 
motors, and we are especially directed to self-starters, rather than to 
hand-starters. The former differ from the latter in that a pulling elec- 
tro-magnet is provided, which, when energized, automatically moves 
the contact arm across the séries of résistance terminais, thus per- 
mitting the electric eurrent to start the motor. When it is, de-energiz- 
ed, the contact arm is carried back to its initial pos'tion. 

The complainant's main contention is that the self-starter art îs dis- 
tinct from other branches of the electric art, and that in developing 
the same it was a serions problem to so locate the magnet and to so 
arrange the self-starter and electric motor éléments as to properly, 
economically, and expeditiously perform the purposes for which the 
self-starter is provided. Complainant insists that Blades solved the 
problem by placing the magnet in an independent shunt-circuit, so 
that from the main line cornes the energy which separately cares for 
the field, the armature, and the self-starter, called ordinarily the 
"three-branch System"; that thèse are ail united in such a way that, 
while each contributes its rightful part to the common resuit, the 
self-starter is independent of the electric motor System, and neither 
part injuriously affects the proper opération of the other — that is to 
say, that they are mutually dépendent, but reciprocally noninterfering, 
each doing its own work, and not interfering with the other. Such a 
self-starter, it is vipprously asserted, was new with Blades. It is said 
to be a radically new resuit, never before produced in the art, and that 
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its great virtue is due to the glorious burst of inspiration which swept 
over Blades, pushing forth an idea which has made the self-starter a 
tremendous commercial success. 

Défendants, on the contrary, with equal vigor insist that it was not 
an inventive act to place the self-starting magnet on an independent 
shunt-circuit; that to do so was only a matter of sélection, and, 
adraitting that to do so would require invention, there is no évi- 
dence that Blades had any notion that he was indulging in such an act 
of invention when he signed and swore to his claims and delivered 
them to his attorneys to be filed in the Patent Office. 

The dog days are on, and I hope to be excused for touching nothing 
except the points which to my mind seem exceptionally essential. 

George Whittingham had a patent for an automatic electric switch, 
No. 415,487, dated November 19, 1889. Figure 3 of that patent is 
said to furnish the foundation for his second patent, No. 499,769, 
dated June 20, 1893, which latter has been found by Judge Townsend 
in Auto. Sw. Co. v.Cut. Ham. Co. (C. C.) 139 Fed. 870, to be the in- 
vention which really made self-starters a commercial possibility. Réf- 
érence may be had to the description of the constructions in that case, 
since they are the same as those now in suit. It has been found that 
up to the date of this last patent the art had languished, and it will 
be noticed that the patent in suit was issued a trifle more than two 
years prior thereto. Now, Whittingham's earlier patent was issued 
over a year before the patent in suit, so that Blades had ample timc 
to digest it thoroughly. In that patent Whittingham shows in figure 
1 the magnet intended to move the resistance-bar as placed in tlic 
"main line current which passes to both armature and field." In 
figure 2 he puts it in the field branch. In figure 3 he shows it "op- 
erated by independent circuit." The experts difïer about what hc 
meant by the quoted words, but from any view point he showed how 
the magnet could be operated independently of the field and armature 
circuits. Later in his spécifications, at lines 39 et seq., he again calls 
attention to figures 1 and 2, and says that they are "identical * * * 
except that the wiring is différent." Figure 3, he says, is also identical 
with figure 1, but that the "wiring is différent." And yet figure 1 
shows the magnet in the main line, figure 2 in the field, and figure 3 
in an independent circuit. Ail this strongly supports défendants' con- 
tention that it is merely a matter of judicious sélection to décide in 
which of the varions locations awaiting it one shall place his magnet. 
An examination of the file wrapper of the patent in suit removes any 
doubt which may hâve lingered for a moment in the mind. 

A careful study of the spécifications discloses some interesting things 
which seem to hâve obsessed the patentée at the outset. He was think- 
ing about switch mechanism, and he presented figure 1 as a plan 
view embodying the invention. Figure 2 showed how the switch 
operated. He intended to show how an automatic switch could op- 
erate, and at the same time "properly" guard the graduai introduction 
of current into the armature "circuit or circuits." He expected it to 
be graduai, no matter how quickly the operator moved the hand lever. 
The current would go freely through the coils, etc. The claims 1 and 
2, which he based upon his disclosure, placed the magnet on "the 
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main circuit through which current is shunted"; and daim 3 did not 
place it anywhere. AU this he signed in due and regular form. I 
am not surprised that so intelligent a man as Mr. Greeley should hâve 
told him that his location of the magnet was presented "obscurely," 
and hâve called his attention to the fact that he was dealing v^rith elec- 
tricity. 

Counsel for complainant make much of the proper guarding and 
free passing of current which is alluded to in the spécifications, but 
they must remember that those thoughts were expressed and figure 3 
was drawn at a time when the patentée was locating his magnet on the 
main line. If there is anything to this glorious invention, this bursting 
of an inventive spark into flame, this putting of the self-starter mag- 
net into the independent shunt, the crédit for the same should go to 
Mr. Greeley. 

Fonder for a moment on Blades' actions. He was told fo take his 
magnet to the independent shunt to avoid Whittingham's patent then 
existing. He grudgingly accepted what evidently struck him then 
as a limitation, but his attitude toward the examiner was somewhat 
like that of the proverbial récipient from the Greeks, and through his 
attorneys he reserved the right to make a separate application with 
the magnet in the field. 

The last straw comes when we look at claim 5 in suit. Nothing like 
it appeared in the papers originally filed, but after the examiner had 
helped him in selecting the place for his magnet, and reminded him 
that he was dealing with electricity, and he had hesitatingly acquiesced, 
he began to think about that hand-starter patent No. 418,678, which 
has since become, through the sanction of the courts, a pioneer. There 
the switch was held in its closed position by a magnet on the field cir- 
cuit, which, by the way, appears to hâve been one powerful reason for 
giving it the coveted pioneership. It might be a good scheme to bave 
that magnet on an independent shunt, and so he prepared and obtained 
claim 5 now in suit, which obviously must be read on a hand-starter. 
The patent in suit then came out. The complainants were licensed 
under it. Then came Whittingham's second patent based upon his 
first. The présent défendants sued the présent complainant on the 
later Whittingham patent. The défendants therein, using this Blades 
patent, turn about and sue the complainants therein, and yet the 
Blades patent antedates the later Whittingham patent. Now that 
Whittingham has told us about the trials and tribulations which beset 
the explorer in the self-starter art, the experts can point out many ad- 
vantages and the absence of many disadvantages in the broad invention 
which they claim for Blades upon the patent in suit. There was no 
point in using an independent shunt for the purpose now credited to 
Blades until the high résistance lamp of Whittingham was brought 
into the combination. Of course, if that were located on the field- 
shunt, or the armature-shunt, it would while in use take away power 
from one or the other part of the motor, and so the separate shunt 
became a necessity. It may hâve been invention to so use it, and it 
may not hâve been; but certainly every one had long known that, if 
you did not wish to interfère with the field and armature, ail you had 
to do was to run another rung of the ladder, as it were, across the 
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mains. If he had seen ail thèse things, or if he had obtained a glimmer 
of the light which has corne, it is not difficult to imagine how he would 
hâve extoUed his discovery; but, alas, from alpha to oméga he is as 
silent as the tomb. 

To place the suggested invention in Mr. Blades' mind when he dis- 
closed what he did think to the world in return for a 17 years' mo- 
nopoly thereof, we must crédit not only himself, but his attorneys, vi^ith 
less than the expected skill. In fine, the présent counsel base their 
argument largely upon the blundering incapacity of those attorneys, 
but even that does not account for Blades' monumental denseness. 
After the second Whittingham patent, we can see what the trouble 
was, but until then no mind could hâve been acute enough to find in 
Blades's attempt at switch mechanism the great things which can now 
be so cleverly labeled upon it. 

The commercial structures of the contending parties are so much 
alike that at the end of things somebody will be found to hâve been 
right and somebody wrong, and to the victor will belong the spoils. 
I hâve contributed my mite to the struggle, and in closing I would 
like to say to the contending parties that I must beg them not to 
imagine that I hâve taken up this matter in any light or careless vein. 
It is a very important cause. I hâve given it, both at and about the 
hearing and since, the best that is in me of conscientious study, and 
hâve decided it without fear or favor, as I think that it ought to be 
decided. Whatever the Blades invention in suit may be, it certainly 
is not one which the défendants infringe. 

Let the bill be dismissed. 



DAYTON MALLEABLE IRON CO. v. FORSTER, WATERBURT & CO. 

(Circuit Court, N. D. Illinois, E. D. March 15, 1907.) 

No. 27,814. 

1. Patents— Vai,idity—Combination. 

Under tlie modem rule, it is not necessary, in order to constitute a pat- 
entable combination, that eaeh élément should directly eoact upon eacli 
of the others to produce the resuit, but, where ail are necessary to obtain 
the desired end, a combination may be implied. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 38, Patents, |§ 27-29.]: 

2. SAME— INFKINGEMENT— FiFTH WhEEL EOE VEHICLES. 

The Morrill patent. No. 578,576, for a flfth wheel for vehieles, while of 
narrow scope in view of the prior art, discloses patentable novelty and In- 
vention, and is valid; also Tield Infrlnged. 

In Equity. On final hearing. 

Paul Synnestvedt (James C. Bradley, of counsel), for complainant. 
Frederick Benjamin, for défendant. 

KOHLSAAT, Circuit Judge. Complainant brings this bill to en- 
join défendant from infringing patent No. 578,576, dated March 9, 
1897, and granted to complainant, as assignée of the inventer, Horace 
E. Morrill. The cause is now before the court on final hearing. The 
claims in suit read as follows, viz.: 
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•'(1) A flfth ^Theel for vehicleSs,- liaving a Idng-bolt in rear of the arJft, an up- 
per fifth-wheel member secured to tbe bolster, a lower flfth-wheel nieiiiber, se- 
cured to the axie, braee-arms from said lower member, and a collar aiirround- 
iug the king-bolt knd held by said brace-arms and interposed betvveen ai central' 
elip-tle on the axle and a flxed bearing on the bolster, substantially as de- 
scribed. 

"(2) A flfth wheel for vehlcles, having a king-bolt in resu" of tUo axle, an up- 
per flfth-wheel member secured to the bolster, a lower tjfth-wlieel member se- 
cured to the axle, braCe-arms from said lower member eari-^-ing a eollar sur- 
rounding the king-bolt, and a clip embraeing the axle directly in front of said 
collar and provided with a bearing for the king-bolt, snbstantially as deseribed. 

"(3) A fifth wheel for vehicles, liaving a king-bolt in rear of the axle. a 
bearing-plate with a collar therefor. secured to the bolster, a collar therefor 
secnred to the upper fifth-wlieel member, a collar therefor secnred to the lower 
flfth-wheel meinber by brace-arms, a clip embraeing the axle directly in front 
of said last-named collar and having its tie extendod to oncircle the king-bolt, 
substantially as deseribed." 

The patent covers ail the éléments of a fifth wheel for side-bar 
vehicles, none of which are new in the fifth-wheel art, unless it be the 
so-called braces, which differ sonie in form from the prior art. The- 
patent locates the king-bolt and the segments of the fifth wheel back 
of the front axle, and therefore out of view from the front. The 
same arrangement is found in the E. B. Smith patent, No. 548.015, 
granted October 15, 1895, the Uckotter patent. No. 435,988, granted 
September 9, 1890, and the Wilcox patent. No. 54-4,710, granted Atigust 
20, 1895. The location of the king-bolt back of the axle and bolster 
is also shown in the Burg patent, No. 542,07(), granted July 2, 1895, 
the Swan patent. No. 558,332, granted April 14, 189C, and the Blume 
patent, No. 376,178, granted January 10, 1888. In the patent in suit 
the king-bolt rests in a socket made itp as follows, viz. : The top sec- 
tion of the socket is a perforated collar or Iug, E, intégral with and 
extending backward and at right angles to the bearing plate, C. The 
second section consists of a collar, intégral with the plate under the- 
bolster, which constitutes a part of the upper portion of the fifth wheel, 
and extending rearward to a position directly beneath collar, E, and 
adapted to engage the under side of collar, E, by means of a boss on 
its upper end. The third section is the collar. G, serving to lengthen 
the socket and engaging section 2 at its upper end by means of a boss. 
The fourth section consists of a perforated rearward extension of the 
clip-tie, located under the axle, provided with a boss in its upper end 
to engage the lower end of collar, G. The fifth section consists of 
the perforated forward end of the lower perch irons, also having a 
bossed end to fit into the counterbore in the under side of section 4. 
The sixth member consists of a nut engaging the threaded end of the 
king-bolt and bearing against the under side of section 5. The per- 
forations of the several sections coincide in circumferential alignment, 
so that the king-bolt passes snugly through them ail. This same ar- 
rangement as to number and bearing of parts is found in the Swan 
1896 patent. In the patent in suit the upper perch irons are extended 
rearward from, and are intégral with, the bearing plate, C. This is 
the: case in the Swan and Smith patents above set out. The segment 
ends of the upper part of the fifth wheel are intégral with the place 
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attached to the under side of the bolster, which aiso carries section 2 
of the king-bolt socket. 

The patentee's first application covered five claims. Ail of thèse 
were rejected by the examiner on the Smith, October 15, 1895, patent, 
the Uckotter and Swan patents. He then amended his application by 
striking ont claims 1 and 2 and asked for a re-examination of claims 
3, 4, and 5, for the reason that the above prior-art patents disclosed 
no brace-arms Connecting the lower fifth-wheel member and the king- 
bolt collar. New claim 1 was again rejected on the Blume patent. 
The patentée asked for a re-examination as to claim 1, alleging that 
the braces of the patent held the collar, and that the Blume patent 
shows braces extending from the axle to the king-bolt at its lowest 
point. Claim 1 was again rejected on the Blume patent. Patentée 
thereupon amended claim 1 by inserting: "And interposed between a 
fixed bearing on the axle and a fixed bearing on the bolster" — thus 
locating the collar, G. Whereupon original claim 3, as amended, and 
original claims 4 and 5, were allowed, and constitute the claims in 
suit. Original claim 1 provided for a central clip embracing the 
axle, and having an extended collar to help form a bearing for the 
king-bolt. Original claim 2 covered the same clip snugly fitted to 
the underside of the axle. It is apparent that the examiner deemed 
the definite location of the braces as remedying the lack of novelty 
in claim 1 as allowed. The segment ends of the lower part of the 
fifth wheel are secured to the axle close to their extremities, and are 
integrally connected with said third section of the socket by what are 
termed "braces," extending from the latter, at first horizontally and 
then upwardly to the former. The drawings locate the lower end of 
the brace at about the perpendicular middle of the said third section 
of the socket and the upper end thereof at a point in the lower part of 
the fifth wheel, a short distance behind the axle. 

The prior art does not show braces between the king-bolt socket 
and the lower fifth-wheel segment. Indeed, Morrill does not seem to 
hâve had this in mind as a support to the lower fifth wheel, as he does 
not mention it, but speaks of the brace arms as "holding" collar, G, 
in the first claim, "carrying" said collar in claim 2, and in claim 3 as 
"securing" the collar, G, to the said lower member. There is nothing 
to indicate that the brace supported said lower member of the fifth 
wheel, except the bald use of the term "brace." Whjle the braces as 
constructed would afford some support, yet it is doubtful whether 
one seeking merely to stiffen the bearings of the lower member of the 
fifth wheel would bave provided such a brace. The évidence is that 
the brace is apt to give way at the point of its contact with the collar, 
G. The Smith patent supports the collar corresponding to the third 
section, by plates intégral with it and bolted to the rear of the axle. 
So far as the support of the collar, G, is concerned, the patent in suit 
shows no advance over the method of the Smith patent. Neither the 
latter, nor any patents in the prior arr, make any attempt to strengthen 
the lower segment of the fifth wheel, unless the upwardly curvecl bar 
Connecting the two ends of the lower segment, as shown in the Blume 
patent, bave that efïect. The tendency of this upward curved cross- 
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pièce would be to give a truss-like support to the king-bolt socket, 
which would serve to spread and depress the wheel segments rather 
than brace them. The bar which unités the segment ends of the 
lower member of the fifth wheel in the Smith patent rests upon the 
axle, as do the segment ends where no support is required, except 
when the axle is turning. It may or may not serve to brace said mem- 
ber at such times, though no such use is claimed. The braces in Mor- 
rill's patent leave space for the central axle clip. The Burg patent 
shows this clip, but with forward extending fifth-wheel members. 
Others devices show two clips — one in each side of the king-bolt 
socket. The advantage of one clip over two is not very clear, except 
perhaps that its clip tie may be extended and used to form a part 
of the king-bolt socket. Much emphasis is laid upon the improvement 
in appearance of the central clip. It would seem to be a matter of taste 
whether one would look better than two. Generally speaking, the 
mère looks of things do not bear upon their novelty, except in case of 
a design patent. What we hâve to look for is a combination of novelty 
and utility. The only appréciable différence between the patent in 
suit and the Smith patent which I can discern is the arrangement of 
the braces. Aside from the sustaining property of those in Morrill's 
device, there is the fact that they clear the front axle and make the 
center clip possible. The distinction is very slight. The device of 
the patent, however, contains a humble modicum of patentable novel- 
ty, which, taken in connection with the fact that complainant's sales 
are estimated at 100,000 a year and the further fact that défendant 
has appropriated the device bodily — facts which, while not conclusive, 
are yet very persuasive — lead me to the conclusion that the patent 
should be sustained. 

The contention that the patent calls for an aggregation of éléments 
cannot be sustained. The rule has been much modified in later years, 
and it is no longer held that, in order to constitute a valid combination 
patent, each élément must directly coact upon each of the others to 
produce the resuit. Where ail are necessary to obtain the desired end, 
a combination may be implied. National Cash Register Company v. 
American Cash Register Company, 53 Fed. 367, 371, 372, 3 C. C. A. 
559; Bowers v. Von Schmidt (C. C.) 63 Fed. 583, and cases cited; 
Walker on Patents, § 32. There does not seem to be any élément set 
eut in the patent which would not hâve to be taken into considération in 
installing the fifth wheel claimed. Nor do I think that the invasion of 
Kimball and others of complainant's domain should be construed as a 
waiver of complainant's rights in the premises. Défendant seized up- 
on the device of the patent in suit at his péril, and is entitled to no 
considération, even outside of the rule obtaining in patent cases. 

The prayer of the bill is granted. Complainant's counsel may pré- 
pare a decree in accordance herewith. 
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LOKAIN STEEL CO. v. NEW YORK SWITCH & CROSSING CO. 

(Circuit Court, D. New Jersey. April 15, 1907.) 

1. Patents — Stjit foe Infeingemknt — Right to Recovee Damages and 

Profits. 

Under Rev. St. § 4900 [U. S. Comp. St. 1901, p. 3388], which makes it 
the duty of a patentée to give notice of his riglits by mariiing tlie patentcd 
article, and precludes the rccovei-j' of damages for infringement, exeept 
on proof that défendant was duly notified of the infringement and con- 
tinued to iufrlnge tliereafter, tlie burden rests on tlie coniplainant, in a 
suit for infringement, to allège and prove sucli notice either to the public 
generally by such marking of the patented article, or by direct notice to 
the défendant, and in the latter case neither damages nor profits are re- 
coverable exeept for infringenients after such notice was given. 

2. Same— Notice of Infringement. 

Where a bill for infringement of a patent admitted that complainant had 
made and vended the patented articles without any averment that they 
were marked. as required by Rev. St. § 4900 [U. S. Comp. St. 1901, p. 3.388], 
but alleged that défendant was notifled of its infringement, and continued 
to infringe thereafter, without, however, giving the date of such notice, an 
admission of such notice by défendant by failing to dcny it in the answer 
did not relieve complainant from the burden of proving the date, and, 
where that question was not adjudicated by an hiterlocutory deeree find- 
Ing infringement and directing an accountiiig, such date niust be proved 
before the master to afford any basis for an accnunting. 

[Ed. Note. — Accounting by infi'inger for ]iri)fits, seè note to Brickill v. 
Mayor, etc., of City of New York. .lO ('. C. A. S.] 

In Equity. On exceptions to master's report on accounting. 

Harding & Harding (George H. Parme' ee, of counsel), for com- 
plainant. 

A. G. N. Vermilya (Charles G. Coe, of counsel), for défendant. 

CROSS, District Judge. The bill of complaiiit in this case was filed 
November 29, 1899. The défendant answered the b 11, and such pro- 
ceedings in the suit were subsecpenfly taken as resulted, September 14, 
1903, in an interlocutory deeree which sustained the validity of the 
complainant's patent No. 539,878, found that the défendant lias in- 
fringed the same, particularly the first and second claims thereof, and 
granted a perpétuai injunction restraining the défendant fr m fur- 
ther infringement. It also contained the usual order of référence to 
a master to take an accounting. 124 Fed. 548. Under said inter- 
locutory deeree, the master proceeded with the accounting thereby di- 
rected, and on June 27, 1906, filed his report, by which he found that 
there was due to the complainant the sum of $12,091.73 for its profits 
and damages arising from the defendant's infringement of the com- 
plainant's rights under said patent. To this report of the master, the 
défendant bas filed 46 exceptions. Exceptions 1, 2, 3, 4, 45, and 
46 are f undamental, and will be first considered. They are as foUows : 

"First Exception. Said master failed to flnd that complainant did not allège 
or prove that it ever marked its goods as provided by Rev. St. § 4900 [U. S. 
Comp. St. 1901, p. 3388], in such case made and provided. 

"Second Exception. Said master failed to'flnd that on or about November 14, 
1899, said complainant notifled défendant that It was infringing the patent in 
suit 
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"Third Exception. Said master failed to fliid that défendant neitber made, 
nor sold, nor used, any infringlng articles after the giving by complainant of 
tlie notice aforesaid. 

"Fourth Exception. Said master failed to flnd tliat under Rev. St. § 4900, 
complainant was not entitled to any damages or profits for the inf ringemeut de- 
fendant was decided to liave committed, for the reason that it was before 
the giving of the notice aforesaid, ail of which he should bave found." 

"Forty-Pifth Exception. The fourth exception is repeated, omitting the 
words 'or profits.' 

"Forty-Sixth Exception. The fourth exception is repeated, omitting the 
words 'damages or.' " 

For the purpose of easy référence, section 4900, Rev. St., is set forth 
at length : 

"It shall be the duty of ail patentées, and their assigns and légal représenta- 
tives, and of ail persons making or veuding any patented article for or under 
them, to give suffleient notice to the public that the sanae is patented; either 
by flxing thereon the word 'patented,' together with the day and year the pat- 
ent was granted; or when, froni the eharaeter of the article, this cannot be 
done, by fixing to it, or to the package wherein one or more of them is iu- 
closed, a labelcontaining the like notice; and in any suit for infrhigement, by 
the party failiug, so to mark, no damages shall be recovered by the plaintiff, 
except on proof that the défendant was duly notificd of the infriugenicnt, and 
continued, after such notice, to make, use or vend the article so patented." 

The bill of complaint, while admitting that the complainant had 
put the invention to practical use, did not alleee tha*: the patented 
articles were marked pursuant to the statute. The bill was silent in 
this respect, but, as to the notice of infringement thereby enjoined, 
made this averment : 

"And your orator further shows unto youi- lionors that tbe said respondeut 
was notified of the said letters patent No. .'j3!),S78. and its infringement thereof, 
and said respondent continued thereafter to infringe said letters patent." 

The défendant by its answer did not expressly deny notice, but 
did deny that it had ever at any time infringed any of the complainant's 
lawful rights in the premises, in and to said letters patent, or that 
it had ever at any time made, constructed, used, or vended, or that it 
had ever at any time made, sold, or used, any article embodving said 
invention. This déniai was tantamount to saying that the défendant 
had never, either before or after notice, infringed the complainant's 
rights. Upon the issue of infringement, however, the decree of the 
court was adverse to the défendant ; but, in the absence of any specified 
date of infringement, either alleged in the bill or found as a fact by 
the decree, its adjudication of infringement was referable to any date 
subséquent to the issue of the patent. Upon the question of notice, 
the situation presented was this : The complainant alleged notice, but 
did not allège any spécifie day or date when it was given. The al- 
légation of the bill in this respect required an answer, and the de- 
fendant contends that it was fully answered by the statement that it 
never at any time infringed ; but, without admitting the correctness 
of this position, it seems clear that the defendant's failure to answer 
constituted, at most, an admission of notice. An admission by de- 
fault in pleading, however, cannot be broader than the unanswered al- 
légation. Since, therefore, the averment contained no spécifie date or 
time when notice was given, the admission must be taken to be simply 
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of notice, but not of notice as of any particular time. The burden of 
proof, under the statute, still rested upon the coniplainant to establish 
the date when the alleged notice was given. This admittedly it has not 
done. It claims, however, that proof thereof has been waived by the 
défendant, or at least that under the circumstances such proof was not 
required, and in support of its position rehes upon the case of Rubber 
Company v. Goodyear, 9 Wall. 788, 801, 19 L. Ed. 566. In that case, 
the court, after reciting the statute, said : 

"It is said that tlie bill eontains no avernipnt on this sub,1oct, and that the 
record is equally barren of proof that any such notice was ever given tO the 
défendants, except by the service of procoss, upon tlie flling of the bill. Ilence 
it is insisted that the inaster should hâve comraenced his account at that 
time, instead of the earlier period of the beginning of the infringement. His 
refusai to do so was made the sub.iect of an exception. The answer of the 
défendants is as silent upon the subject as the bill of the complainants. No 
such issue was made by the pleadiiigs. It was too late for the défendants 
to raise the point before the master. Tliey were concluded by tlieir préviens 
silence, and must be held to bave waived it. It cannot be eonsidered hère." 

It will be observed that in that case no issue was made by the plead- 
ings, and the point was first raised before the master, which was held 
to be too late. In the case at bar, there were no such lâches. The 
issue was raised in the pleadings, and the only material matters de- 
cided by the interlocutory decree were the ownership and validity 
of complainant's patent and its infringement by the défendant, with a 
référence to a master to take an account of the complainant's profits 
and damages, which meant, and could only mean, such as it was le- 
gally entitled to. It certainly did not mean that, at ail events, and 
whether legally or illegally, the master must find some amount in favor 
of the complainant. Counsel for the parties, upon the argument, ad- 
mitted that the point under considération was raised before the court 
when the interlocutory decree was settled, and that such was the fact 
also appears in the record in complainant's answer to defendant's ex- 
ceptions ; but it manifestly was not adjudicated, and I find nothing 
in that decree which required the master to do anything unlawfuUy, 
or which bars the defendant's right to his exceptions. 

In Dunlap v. Schofield, 152 U. S. 244, 14 Sup. Ct. 576, 38 L. Ed. 426, 
after reciting section 4900, Rev. St., Mr. Justice Gray, speaking for 
the court said, at page 247 of 152 U. S., page 577 of 14 Sup. Ct. (38 
L. Ed. 426) : 

"The clear meaning of this section is that the patentée or his assignée, if 
he makes or sells the article patented, cannot recover damages against in- 
fringers of the patents, unless he has given notice of his right, either to the 
whole public by marking his article 'patented,' or to the particular défend- 
ants by informing them of his patent and of their infringement of it. One 
of thèse two things, marking the articles, or notice to the infringers, is made 
by the statute a prerequisite to the patentee's right to recover damages against 
them. Each is an affirmative fact, and is something to be done by him. Wheth- 
er his patented articles hâve been duly marked or not is a matter ijeculiarly 
within his own knowledge ; and, if they are not duly marked, the statute ex- 
pressly puts upon him the burden of proving the notice to the infringers, be- 
fore he can charge them in damages. By the elementary principles of plead- 
ing, therefore, the duty of alleging, and the burden of proving, either of thèse 
facts, Is upon the plaintiff." 
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And later, after referring to the case of Rubber Company v. Good- 
year, supra, adds : 

"In that case, as appears in the passage just quoted from the opinion, not 
only was there no avennent in the blll or in the answer on the subject of 
marliing or of notice, but no objection to the want of proof of either fact was 
made by the défendants at the original hearing in the Circuit Court, as appears 
by its opinion reported in 2 ClifC. 351, Fed. Cas. No. 5,583." 

Dunlap V. Schofield is quoted and approved in Coupe v. Rover, 155 
U. S. 584, 15 Sup. Ct. 199, 39 L. Ed. 263. See, also, McComb v. 
Brodie, Fed. Cas. No. 8,708, 1 Woods, 153. The word "damages" 
of the statute, moreover, includes profits. Lowell Mfg. Co. v. Hogg 
(C. C.) 70 Fed. 787. 

I think the burden of proof was on the complainant in this case to 
establish infringement after notice, and that it is only entitled to such 
damages and profits, if any, as may appear to hâve accrued after 
notice shall hâve been established, since it was neither alleged nor 
proved that the complainant's product was marked, although it plainly 
was of a character susceptible of marking under the statute. 

As has already been stated, the point under considération was raised 
before the court, and is directly raised by several exceptions, and it 
was also raised before the master. The complainant, however, sub- 
mitted no proof whatever on the question of notice ; but the défendant 
in its case did. It offered évidence intended to show that the first 
notice that it ever received of the complainant's patent, or of its rights 
thereunder, was given on the 14th day of November, 1899, while the 
bill of complaint herein was filed on the 39th day of that month. The 
évidence thus ofïered by the défendant was objected to at tha time by 
the complainant, and on its motion was overruled and stricken ont by 
the master, which action by the master was duly excepted to by the 
défendant. It is unnecessary to détermine whether the ruling of the 
master was correct or not, since in my view the burden of proof rested 
upon the complainant in any event, and, when it failed to make such 
proof, it by its own default virtually nullified the accounting. The 
action of the master in striking out the testimony, however, does not 
help the complainant's case, since it leaves it without any proof what- 
ever as to the time of notice, or, indeed, of any notice other than such 
as arose from the filing of the bill of complaint; while, on the other 
hand, if the ruling of the master was incorrect, and the testimony 
stricken out had been allowed to stand, there would bave been af- 
firmative and uncontradicted proof before the court, from which it 
would hâve appeared that the last infringing act of the défendant was 
committed on October 7, 1899, while the défendant had no notice of 
the complainant's rights, until November 14th or 15th of the suc- 
ceeding November. Although unnecessary to this décision, I will, 
nevertheless, say that in my opinion the évidence of notice offered by 
the défendant should hâve been allowed to stand, as it had the right 
to safeguard its rights in every proper way, and to controvert the 
complainant's case at every point. 

As I hâve already said, I think it was necessary for the complain- 
ant to bave shown, in view of the statute, and under the circumstances 
of this c£.6e, that the infringing acts were committed subséquent to 
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notice, and, as no such proof was subniitted, the exceptions above con- 
sidered are sustained, with the resuit that the findings of the master 
must be set aside. If, however, the complainant desires to submit 
proof upon the question of notice, and will so signify within 20 days, 
the matter will be referred back to the master for that purpose not 
only, but also for the purpose of taking such other and further proofs 
as may thereby be rendered necessary to show any loss of profits and 
damages it sustained after such notice, with instructions to the master 
to report accordingly. 



UNITED STATES v. NGUM LUN MAY. 

(District Court, D. Oregon. April 8, 1907.) 
No. 4,700. 

1. Aliens — Exclusion — Depabtments of Goveexment — Review op Acts. 

Tlie right to exclude or expel aliens fi'om tlie territory of tlie United 
States is vested in tlie polltieal dopartment of tlie governinent, and is a 
riglit with wliieli tlie judicial department can liave uotliing to do exeept 
as authorized by treaty or act of Congress. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Aliens, § 71.] 

2. Jury — Trial by Jury — Déportation Proceedisgs. 

Congress not having authorized trial by jury in proceedings for the 
déportation of a Cliinese person, provided l'or by Act Cong. Seiit. ]3, 1888, 
e. 1015, 2,T Stat. 470 [U. S. Comp. St. 1901, p. 1312], the right to a jury trial 
does not exist. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 31, Jury, § 104. 

Kight to trial bv jury in fédéral court, see note to O'Connell y. Reed, 5 
C. C. A. 003 ; Vaiiy v. Peirce, 26 C. G. A. 528.] 

3. Aliens — Chinese Peesons — Merciiants — Evidence. 

In proceedings for the déportation of a Chinese person, évidence helrl 
insuflîcient to estabUsh that he was a Chhiese nierchant when lie came to 
the United States, and that he engaged in that Une of business for some 
time thereafter. 

James Cole, Asst. U. S. Atty. 
Edwin Mays, for défendant. 

WOLfVERTON, District Judge. This cause is on appeal from the 
judgment of the United States commissioner directing the défendant 
to be deported to China. The défendant came into the United States 
about the year 18S8, landing in San Francisco. His right to remain 
hère is based upon the assertion that he was a Chinese merchant when 
he came to the United States, and that he engaged in that line of busi- 
ness for some time thereafter. He bas no certificate showing his 
right to remain hère, although he is at this time a laborer, engaged 
in laundry work. At the opening of the trial he demanded that he be 
accorded a trial by jury, insisting that it was his right under the Con- 
stitution and laws of the country. This brings on for détermination 
the question whether the cause is one in which the défendant is entitled 
to a trial by jury. 

There are certain matters appropriate for judicial cognizance, but 
which are not required, either by the Constitution or the law of the 
153 F.— 14 
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land, to be so cognizable. As to such matters, it is within the législative 
discrétion of Congress to prescribe. It may leave them to the dis- 
crétion and judgment of the administrative or executive functions of 
the government, or it may assign them for judicial détermination by 
the courts of justice, and prescribe the mode and manner of procédure 
with respect thereto. The procédure is exceptional and spécial, and 
due process of law in the constitutional sensé, or as applied in view of 
the common law, is not a necessary or essential adjunct, or demand- 
able as of right. The Congress may require the observance of due 
process ; so also it may prescribe a procédure without référence or 
allusion to the principle or the incorporation of it therewith. Murray's 
Lessee et al. v. Hoboken L,and & Improvement Co., 18 How. 272, 
15 L,. Ed. 372. The right to exclude or expel aliens from the ter- 
ritory of the United States is vested in the political department of the 
government, and it is a right vidth which the judicial department has, 
and can hâve, nothing to do, except as authorized by treaty or bv act 
of Congress. Fong Yue Ting v. United States, 149 U. S. 698, 13 
Sup. Ct. 1016, 37 L. Ed. 905. 

Now, while it is true that the appeal under section 13 of the act of 
September 13, 1888 (35 Stat. 479, c. 1015 [U. S. Comp. St. 1901, p. 
1317]), is to the District Court as contradistinguished from the judge 
thereof (United States, Petitioner, 194 U. S. 194, 24 Sup. Ct. 6^9, -t^8 
Lf. Ed. 931), yet, the Congress not having provided in the act by 
which the procédure is prescribed for the court to follow for a trial 
by jury, the right to a trial in that mode does not exist. The func- 
tion to be exercised bv the court is one delegated to it by the Congress, 
is spécial, and is only to be exercised in the manner prescribed by 
the law delegating the authority, and the common-law or constitutional 
right of trial by jury does not attach ; and, further, as was said in the 
case of Fong Yue Ting v. United States, supra : 

"The order of déportation is not a punlshmeut for crime. It Is not a banisli- 
ment, in the sensé in whîch that word is often applied to the exi)ulsion of a 
citizen from hls conntry by way of punishment. It is but a method of enfor- 
t'ing the return to his own couiitry of an a lien who has not coniplied with the 
<'onditions upon the performance of which the government of the nation, act- 
ing within its constitutional authority and through the proper departments, 
has determined that hls eontinuing to réside hère shall dejieud. He has not 
theref ore been deprived of lif e, liberty, or property without due process of 
law; and the provisions of the Constitution, securiug the right of trial by jury, 
and prohibiting unreasonable searches and seizures, and cruel and unusual 
punishments, hâve no application." 

See, also, lu re Tsu Tse Mee (D. C.) 81 Fed. 562. 

In view of thèse authorities, the demand of the défendant for a trial 
by jury must be denied. 

Now, as it relates to the facts : The défendant testifies that he began 
work in the store of San Chung Lung, in San Francisco, immediately 
after his arrivai, and that he continued in such employrnent for about 
10 years. In this, however, he is certainly mistaken, because the firm 
was dissolved in about 1894, and he did not work there after that 
time. His employrnent in and about the firm was as porter. He says 
that he did nothing else, but daims that he did as other members of 
the firm did. The extent of his interest in the business was $500, 
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but, when pressed as to that, he says that he worked tlie first two years. 
for wages, receiving $25 and then $30 per month, and that he did not 
become a partner until the expiration of that time. It appears that 
the défendant drew money from the store to the extent of about $50. 
Otherwise, he insists that he did not receive any of his wages, and 
that, when the store closed, he lost ail that he had in the business. He 
produces one witness, a Chinaman named Ham Dock, who testifies 
that he (witness) was a member of the firm when the défendant first 
arrived in San Francisco, and that the latter began working therein. 
Witness remained with the firm about one year, and removed to Port- 
land. Later he went back to San Francisco on two occasions prier 
to the closing of the store, and he testifies that the défendant was work- 
ing in the store upon each occasion. Another witness, Charles Peck, 
testified that he saw the défendant about the store, and that he was 
one of the boys engaged therein. 

To my mind it is very problematical whether the défendant ever had 
an interest in the store, as he allèges, or engaged in the mercantile 
business in this country. He first admits explicitly that his occupa- 
tion about the store was as porter only, and then he testifies that the 
understanding was that the firm should pay him wages, which under- 
standing existed throughout the continuation of the business. True, 
he says he received "profits" from the business ; but, when he explains 
further that the firm paid him but $50 while he was engaged with 
them, and that he called that "profits," it is apparent that he did not 
know what was meant by the word, and that ail he received was in the 
way of wages. At any rate, the showing fails to satisfy me either that 
défendant was a marchant when he came to the United States, or that 
he ever engaged in business hère as a merchant, so that he has not 
established his right to remain in this country. 

The judgment will therefore be in accordance with that rendered by 
the commissioner, and the défendant will be deported. 



BEALS V. CLEVELAND, C, C. & ST. L. RT. CO. 

(Circuit Court, E. D. Illinois. April 12, 1907.) 

New TKTAi>-GROtrNDS— Eeeoneotjs Submission or Question of Law to .Iury. 

Tlie erroneous submission to tlie jury of a question, which, under the 

évidence, was one of law, entltles the défendant to a new trial where a 

gênerai verdict for plaintiff was returned, and It does not appear that it 

was not based on an erroneous flnding on such question. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 37, New Trial, § 50.] 

At Law. On motion by défendant for new trial. 

Mabin & Morris, for plaintiff. 
Hamlin & Gillespie, for défendant. 

WRIGHT, District Judge. At the trial both parties requested the 
court to charge the jury on the law of the case, conforming in sub- 
stance and efïect, to the définition and rules relative to fellow serv» 
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ants, as adopted and applied by the Suprême Court of Illinois, and 
this the court endeavored to do. Previous to the submission of the 
case to the jury, the defendant's counsel had moved the court to 
direct a verdict for the défendant, but the court overruled the motion. 
At the time of the disposition of such motion, the court was of the 
opinion, and then had it in mind, that the case ought not to be submit- 
ted to the jury on the question of fellow servant, but the motion, as 
then understood by the court, was gênerai, and did not separate this 
issue from the other issue made by the pleading and the évidence, 
namely, the alleged négligence of the défendant in retaining in its 
service a servant who, as then contended, was in the habit of being 
intoxicated, to which intoxication the in jury to the plaintiff was at- 
tributed, and so the court denied the motion, then intending (although 
perhaps not stated), to submit the latter issue alone in its charge to 
the jury, and would hâve done this but for the intervention of both 
sides by requests for instructions containing the substantial éléments 
of the doctrine of fellow servants lield by the Suprême Court of Ill- 
inois. In doing this, however, the court went further than it had 
been requested by the défendant, and submitted to tlie jury, as a ques- 
tion of fact, the question whether Bean, the one who negligently failed 
to flag the train of plaintiff, was then a fellow servant of the plaintiff. 
To this action of the court the défendant has excepted, and has argued 
this point in support of its motion for a new trial. 

In endeavoring to reach a proper conclusion upon which to dispose 
of the motion for a new trial, the court has tried to invoke the rule 
that where both sides hâve requested substantially the same instruc- 
tions to the jury, and the court was thereby induced to give such 
charge, although it might afterwards appear to bave been prejudicial 
and erroneous to one of the parties, neither party is in a position to 
complain, because of having participated in inducing the court to do 
the very thing complained of. But, in recurring to such rule, as 
against the défendant hère, I am as constantly reminded that it did not 
request the court to submit to the jury, as it did, as a question of fact 
whether plaintiff and Bean were fellow servants. It may be argued 
that, under the Illinois rule of fellow servants, invoked by the défend- 
ant in its requests. for instruction, it is an intégral part thereof that 
who are fellow servants is a question for the jury, and that the de- 
fendant ought not to be heard against the action of the court in that 
respect. There is doubtless great force in such position, but the ver- 
dict of the jury, however, is a gênerai one, and, by the motion for a 
new trial, it is challenged as a whole. It is impossible for the court 
now to détermine whether the jury found Bean and the plaintiff not 
to be fellow servants, and that the master was liable for the négli- 
gence of Bean, or whether the jury found the relation of fellow serv- 
ants to exist, and that the master was négligent in retaining Bean in 
its service because of habits of intoxication. If the verdict was based 
on the former alternative, and it is as reasonable to suppose that as 
the other, then, under the rules established by the fédéral décisions 
relative to fellow servants, it cannot be sustained, as it seems by those 
décisions the plaintiff and Bean were fellow servants. It is unneces- 
sary for the court to cite numerous cases to prove this. In B. & O. 
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R. R. V, Baugh, 149 U. S. 384, 13 Sup. Ct. 920, 37 L. Ed. 773, it was 
said: 

"Prima facie, ail who enter into the einploy of a single master are engaged 
In a common service and are fellow servants, and some other line of démarca- 
tion tlian of control must exist to destroy the relation of fellow servants. Ail 
enter into the service of the same master to further his interests in the same 
enterprise. Each knows when entering into that service that there is some rislî 
of injury through the négligence of other employés, and that risk, which he 
knows exists, he assumes in enterlng into the employment." 

In the case presented the plaintiff and Bean entered into the service 
of the same master, the défendant, to further its interests in the same 
enterprise, namely, safely running its trains upon the tracks of tire rail- 
road. Hère, it is true, Bean and tlie plaintiff were upon separate 
trains running in the same direction, but the enterprise — the business — ■ 
was the same, and not distinct or différent ; and the négligence of Bean 
— his neglect to fîag plaintiff's train, in conséquence of which the col- 
lision and injury occurred — was clearly the neglect of a fellow servant, 
and one of the risks plaintiff assumed in entering into the employment 
of the defendaat. 

It was wrong to submit this question to the jury, and their finding 
upon it is both against the law and the fact. Without proof of a 
breach of some positive duty of the master there can be no liability. 
There was évidence in the case tending to show that Bean was a per- 
son in the habit of being intoxicated, and that in a reasonable super- 
vision of its business the défendant might hâve known this. This 
élément in the case and the évidence upon it presupposed that Bean 
was a fellow servant of the plaintiff, and had the case been submitted 
to the jury solely upon this issue, and the same verdict returned, a 
différent question would be presented from the one we are now con- 
sidering, and concerning which it would be improper for the court to 
now express an opinion. The motion for a new trial is sustained. 

Let an order be entered, setting aside the verdict and awarding a 
new trial. 



TIIK HEATHGLEN. 
(District Court, D. New Jersey. March 4, 1007.) 

Maritime Liens — Paikting Vessel in Foreign Port — Contkaot. 

A lihelant helil not entitled to a maritime lien for the painting of a 
Brltish vessel in the port of New York, where the work was not ordered 
by the master, but by a iîrm in Glasgow, Scotland, with whom libelant 
had previously had business dealings, and was done, as the évidence 
tended to show, upon their crédit, and not upon that of the vessel. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Maritime Liens, 
§ 48.] 

In Admiralty. 

Wray & Callaghan, for libelant. 
Convers & Kirlin, for claimant. 

CROSS, District Judge. The libel filed herein is for materials fur- 
nished and work and labor performed in painting the steamship 
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Heathglen, a British vessel, while in the port of New York in the 
month of February, 1905. The vessel arrivée! in that port the latter 
part of January or early in February of that year, and her bottom was 
painted while she was in the dry dock at Erie Basin. The libelant's 
daim amounts to $502, besides interest. There is no serions dispute 
over the amount of the bill. The libelant undoubtedly painted the 
ship and supplied a portion of the necessary materials at or about the 
time mentioned. The chief défense set up is that the work was not 
ordered by the captain, but by a firm in Glasgow, known as Dick & 
Parker, to whom, rather than to the vessel, libelant gave crédit. It 
may be said at the outset that the testimony of the libelant, which is 
uncorroborated for the most part, was so evasive and contradictory 
that little reliance can be placed upon it; but, were it otherwise, I 
think it is clearly established by the weight of the évidence that the 
work was performed by him for and at the request and upon the 
crédit of the above-mentioned firm. He admits that he received a 
communication froni them prior to the time of the arrivai of the Heath- 
glen in New York. Mr. Parker, of the firm of Dick & Parker, testi- 
fies that while they had no written contract with Dean Foster & Co., 
who were the gênerai agents at London, of the ovimers of the vessel, 
it was nevertheless understood betvveen them that, if the Heathglen 
docked at New York, that firm was to supply paint with which to 
paint her, and get some one to apply it, and adds that they had a gên- 
erai understanding with Michelson, founded upon their previous course 
of business with him, that, if they supplied him with the paint, he 
would see that it was appHed; and it elsewhere appears in the case 
that a portion of the paint he applied came from that firm. That libel- 
ant did not perform the work pursuant to any instructions O'f the 
master of the vessel is manifested by a letter which he admits he 
wrote to the captain of the Heathglen while she was lying in Boston 
prior to her arrivai at New York. This letter is dated January 16, 
1905, and in it the libelant says : 

"I aiu to paint the bottom of the S. S. Heathglen when she cornes to N. ï. 
fïiû no donbt you hâve received Instructions to this efïect from your ownert- 
l'iease keep me posted when you are about to leave Boston, so as I can be o 
hand to paint the steamer." 

This letter, as above stated, was written before the steamship had 
yeached New York, and before the writer had had any interview with 
her captain. Coming, now, to the time when the vessel lay in dry 
dock at New York, Michelson's account of what transpired between 
him and the captain is as follows : The captain said, "I want you to 
give me a good job on that ship," to which Michelson replied, "I will," 
which was quite consistent with the fact that he had already been em- 
ployed to do the work. He further says that the work was supervised 
by the first and second officers of the vessel, and that it was satisfac- 
tory. The captain explicitly dénies that he employed libelant to do the 
work, and furthermore says that the libelant admitted that he repre- 
sented Dick & Parker, and that they had instructed him to do the work. 
That Michelson understood that he was working for Dick & Parker, 
and that the work was done upon their crédit, is also manifested by 
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his subséquent conduct. A bill for the work niade out by him upon 
his printed billhead February 3, 1905 (the very day the work was com- 
pleted), reads thus : "Messrs. Dick & Parker, Glasgow, Dr.," to 
which, but below, and with double-ruled lines intervening, was added 
the foUowing : "S. S. Heathglen." Then follow the various charges. 
Not only was this bill made out to the Glasgow firm, but Michelson 
admits thàt subsequently, and probably within two or three weeks 
fromthe date of the bill, he drew a draft for the amount of it upon 
that firm, and deposited the same for collection with his New York 
bank, which draft, however, was not honored. It is claimed on the 
part of the libelant that the above bill, properly interpreted, was 
against the Heathglen, but I cannot yield to that content'on. The bil! 
was made to Dick & Parker, and the addition below of the name of 
the steamship was descriptive of or intended to identify the work ; 
but, had the bill been made unquestionably to the vessel, that fact 
would not be controlling. 

The question would still remain : IIow and by whom was the work 
ordered, and to whom was crédit actually extended? Michelson ap- 
pears to bave thought that Dick & Parker were part owners of the 
steamship. He says that they told him so, and this may account for 
his conduct in accepting their order and making the charge to them, 
or he may bave relied upon his previous course of deahng with them, 
concerning which a member of that firm testified. But, if Michelson 
thought he was dealing with the owners. he would not be entitled to a 
lien without a mutual understanding to that effect. When repairs 
are made by order of the owners of a vessel in a foreign port, the 
presumption is against the right to a maritime lien, and the burden 
of proof is on the libelant to show the contrary. Judge Dallas, speak- 
ing for the Circuit Court of Appeals, in The Havana, 92 Fed. 1007, 
35 C. C. A. 148, says : 

"Where repairs are ordered by an owner even in a foreign port, a lien for 
their eost Is not presumed to bave been contemplated, and cannot be created 
by any act of tlie party doing tlie work which he may claini to be indicative 
of a design on his part to look to the vessel for his eompensatiou, unless it also 
appears that the other party had so understood that act, and had at least im- 
pliedly assented to its purpose." 

To the same effect is the opinion of the same judge in the same 
court, in The Now Then, 5.5 Fed. 533, 5 C. C. A. 206. See, also, The 
Wandrahm, 67 Fed. 358, 14 C. C. A. 414. 

Under the facts as I find them, the libelant bas no right to a lien 
upon the vessel. The work was not ordered by the master, and was 
not performed upon the crédit of the vessel, but upon that of the 
Glasgow contractors. 

The libel will be dismissed, with costs. 
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THE ALLIGATOR. THE ALLIGRIPPUS. ÏHE PHŒNIX. 
(District Court, D. New Jersey, Aprll 15, 1907.) 

TowAGE— Lien— Services— OoNTEACT with Owneb. 

The owner of a tug which reudered towage aad ather services in attend- 
ance on tbree dredges, under a contract made with the owner of such 
dredges In his offlce, on account of which bllls were rendered and gênerai 
payments made from time to time based on the agreed hire per day for 
the tug, and wlthout référence to the particular vessel to which the serv- 
ice was rendered, is not entltled to a maritime lien on the dredges for a 
balance of hire due in the absence of any agreement or understanding 
therefor merely on his testimony that it was his custom, and his inten- 
tion in this particular instance, to look to the vessels for payment. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 45, Towage, § 9. 

Maritime liens, see note to The George Dunmois, 15 0. C, A. 679; The 
Nebraska, 17 0. 0. A. 102 ; The Electron, 21 0. C. A. 21.] 

In Admiralty. 

Benedict & Benedict, for libelant. 

Hudspeth & Carey, for intervener and claimant. 

CROSS, District Judge. It was stipulated by the proctors of the 
respective parties that the testimony taken in one of the above cases 
should be used in each of the others. The hbels and answers are sub- 
stantially the same, and the cases were argued together. It is alleged 
on behalf of the hbelant that the steam tug Harold rendered services 
at différent times during certain portions of the years 1904, 1905, and 
1906 in and about towing and otherwise assisting the dredges AlHga- 
tor, AlHgrippus, and Phoenix; that the services were of a maritime 
nature; that they hâve not been fuHy paid for; and that hbelant has 
a hen against the dredges for the unpaid balance of his claim. There 
was no written contract between the parties. The évidence shows that 
the libelant owned the tugboat Harold which rendered the services, and 
that in the fall of 1904 he made a verbal contract with a Mr. Potter, 
the owner of the Alligator, Alligrippus, and Phoenix for the employ- 
ment of his tugboat for gênerai towing and waiting on the above- 
named dredges. The tug was to da whatever the captains of the 
dredges required, "such as getting coal and water, waiting on them 
in gênerai, pumping scows and taking scows to them, and generally 
bring them away and gênerai work." The dredges had no motor 
power of their own. The priée agreed upon for the service was $20 
per day, which included ail expenses for coal and water and use of the 
men on the tug. The libelant claims that the services rendered by 
him under the above contract amounted in ail to the sum of $5,370, 
of which sum there still remains due a balance of $3,880 ; that of said 
sum of $5,370 there was due from the Alligator for services rendered 
her $3,080, of which sum there has been paid on account $1,275, leav- 
ing $1,805 due; that from the Alligrippus there was due for like 
services rendered her $2,060, of which $1,275 has been paid on ac- 
count, leaving $785 due, and that from the Phœnix there was due 
$230 for like services, no part of which has been paid. The dates 
when the above payments were made are for the most part not given, 
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but they were made by cbecks and notes as follows: Check, $350; 
note $400 ; note $500 ; check $100 ; note September 9, 1905, $000 ; 
note November 17th, $600. Libelant also produced three unpaid 
notes made by Potter to his order as follows : December 26, 1905, 
$613 ; February 21, 1906, $609 ; April 24, 1906, $621. He admits that 
the payments were gênerai and were arbitrarily applied by him against 
the amounts claimed to be due from the several dredges. The évi- 
dence on behalf of the libelant shows that the dates when the Harold 
was engaged in the services of the dredges was put down by its cap- 
tain in a book which is said to hâve been subsequently stolen from the 
tug; that reports were made by the captain from this book monthly 
or semimonthly, which original reports hâve been destroyed. Certain 
statements, however, testified to hâve been copied from them are pro- 
duced and hâve been offered in évidence. The captions of nearly ail 
of them are of the foUowing gênerai form : "Report of tug Harold ; 
a/c Thos. Potter, waiting on dredges Alligator, AUigrippus and Phœn- 
ix," or one or ail of the dredges, as the case may be. Then foUow 
the dates for the particular month covered by the report. A report in 
substantially the above form is made for each month embraced in the 
term of service. One report, however, is made "Tug Harold for 
Thos. Potter"; another "Report of Tug Harold Jan. 1905, waiting 
on dredge Alligator at Elizabethport" ; another is like the last, except 
it says "Waiting on dredges Alligator and AUigrippus" ; while one 
has no heading, but simply gives the days of the month when the al- 
leged services were rendered, without stating for what dredge or 
dredges. Thèse reports afford the only information as to how the 
charges were entered. 

The point is made on behalf of the claimant that the charges are 
so made that it cannot be told therefrom with légal accuracy what 
portion thereof was chargeable against each dredge, and that the 
libels must be dismissed for that reason. In the view I take of the 
case, however, it is unnecessary to détermine that point, since in my 
judgment the évidence is insufficient to support the liens against the 
several dredges or any of them. There was but one contract proven, 
and that of the nature above indicated. It was made in Jersey City at 
the office of the owner of the dredges, and with him personally. The 
only évidence tending to show that the services were rendered upon 
the crédit of the dredges, and not of the owner, is that of the libelant 
himself, and, put in a narrative form, it is substantially as follows : 
"I knew Mr. Potter was not in very good financial standing at the 
time; that he owed a large amount of money to différent parties. I 
did not think he was good pay at the latter end. I knew the dredges 
were ail right, and I thought they were good enough for my pay. I 
knew that at the time. I thought they were responsible for any small 
amount I would charge." He then adds that he had been about the 
harbor and in the shipping business for a good many years, and knew 
what it was to collect bills against a vessel and vessel owners; knew 
that a vessel is responsible herself for certain kinds of debts she con- 
tracts; that he had collected money in that way at différent times; 
and, quoting him literally, "We always looked to the vessel for our 
money and did in this case." Being asked on cross-examination, 
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"When did you first make up your mind you were going to look to the 
vessel," answered, "We always do that, that is our gênerai way of 
doing business"; but subsequently adds that he made up his mind 
when he made the bargain with Mr. Potter that he was going to hold 
the dredges responsible, that he made up his mind that Mr. Potter 
was irresponsible, but nevertheless made the bargain with him. This 
is the sum total of his testimony. The only circumstances, therefore, 
relied upon to sustain the position that the crédit was extended to the 
vessel rather than to the owner is the alleged irresponsibility of Potter 
and libelant's custom. 

There is not a word of testimony in the case to show that there 
was any agreement or mutual understanding between the parties that 
the dredges should be held liable for the services. The question v/as 
not mooted and the circumstances do not warrant the inference of such 
an understanding. The charges, if they can be dignifîed by that name, 
were really made for the most part against the owner of the dredges, 
and the payments were always made by him by note or check in a 
gênerai way, and without application to any spécifie vessel or vessels. 
It is hardly conceivable that the owner, if he had understood that his 
dredges were to be held liable, would not bave made spécifie payments 
on account of the différent dredges, or at least would hâve directed the 
application of the payments in his own interests. The libelant's idea 
evidently was that dredges, no matter what the contract, or with whom 
made, were always responsible for services of this character, and it 
is apparent that he is seeking to establish a lien against thèse dredges, 
pursuant to his gênerai custom, and not because there was any under- 
standing or agreement express or implied that crédit was to be ex- 
tended to the vessels, rather than to the owner. Morèover, the évi- 
dence intended to show the financial irresponsibility of the owner is 
neither satisfactory nor convincing ; but, if it were, it would only be a 
circumstance to be considered in connection with the other testimony 
for the purpose of determining the understanding of the parties. 
Libelant said that he knew that Potter owed a large amount of money 
to différent parties, but says nothing about his assets. He might hâve 
owed $100,000 and still hâve been worth $1,000,000. Again, when 
libelant was asked by his counsel the spécifie question, "Did you know 
vi'hether he was good pay or not?" answered, "Well, I did not tbink he 
was at the latter end." The only inference that can properly be drawn 
from this answer is that he thought Potter was good pay at the be- 
ginning — that is to say, when the contract was made — and that seems 
to hâve been the fact, as nearly one-half of the claim was paid. Morè- 
over, he had known Mr. Potter for several years and had done some 
work for him before. In the case of The Columbus, 67 Fed. 553, 
14 C. C. A. 522, towing services rendered under a contract were 
sought to be recovered by libel in rem. Tudge Dallas, speaking for 
the Circuit Court of Appeals for the Third Circuit, said : 

"The mnterial inquiry is not whether the libelant himself may hâve contem- 
plated a claim of lien, but whether a lien was created by or resulted from the 
mutiial understanding of the parties and the services rendered in pursuance 
of it." 
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And the same learned judge, speaking for the same court in The 
Havana, 92 Fed. 1007, 35 C. C. A. 148, says : 

"Wbere repairs are ordered by an owner even In a foreign port, a lieu for 
their cost is not presunied to liave been eontemplated, and cannot be created 
by any act of the party doing tlie worlv, wliicli he may claiin to be indicative 
of a design on his part to looli to the vessel for his compensation, unless it also 
appear that the otlier party had so understood that act, and had at least im- 
pliedly assented to its purpose." 

The Suprême Court of the United States said in The Valencia, 165 
U. S. 264, 271, 17 Sup. Ct. 323, 41 L. Ed. 710: 

"In the absence of an agreement, express or implied, for a lien, a contraet 
for supplies made direetly with the owner in person is to be talieu as made on 
bis ordinaiy responsibility, without a view to the vessel as the fund from 
which compensation is to be derived." 

That case also holds that a lien will exist outside of an express 
agreement only when there existed "circumstances justifying the in- 
ference that the supplies were furnished with an understanding that 
the vessel itself would be responsible for the debt incurred." To the 
same effect is the décision of the Circuit Court of Appeals for the 
Ninth Circuit, in Alaska & P. S. S. Co. et al. v. C. W. Chamberlain 
& Co., 116 Fed. 600, 54 C. C. A. 56, and that of the Circuit Court of 
Appeals for the First Circuit in Cuddy v. Clément, 113 Fed. 454, 51 C. 
C. A. 388. Also Prince v. Ogdensburg Transit Co. (C. C.) 107 Fed. 
978 ; The Now Then, 55 Fed. 533, 5 C. C. A. 206. The case under 
considération does not involve any question of necessary supplies or 
repairs, but is one of plain contraet between the libelant and owner. 
There is in this case no presumption of right to a lien existing in 
favor of libelant ; on the contrary, the presumption is against such 
right, and such presumption must be overthrown by évidence which 
direetly proves or reasonably warrants the inference that by mutual 
understanding crédit was extended to the dredges, rather than to the 
owner. There is no reason why the law should be strained in a case 
like this. The libelant apparently never broached the question of a 
lien to the party with whom he was contracting, or said or did any- 
thing that would suggest that he was giving crédit to the vessels. 
That idea I believe was an afterthought ; but, if it existed, it existed 
only in his own mind, and was never in any degree given outward ex- 
pression. 

As I find nothing in the évidence which entitles the libelant to mari- 
time liens against thèse dredges, or any of them, the hbels will be dis- 
missed, with costs. 



MUNDY V. SIIELLABERGER. 

(Circuit Court, W. D. Missouri, W. D. April 22, 1907.) 

No. 2,'J(!3. 

SPECIFIC PEErOEMANCE— HOMESTEAD— RlGinS OF WlFE. 

Rev. st. Mo. 1899, § 3ei6 [Ann. St. 190G, p. 2(t!4], establishes the home- 
stead of every houselfeeper or heud of a tiiinily, and deelarus that the 
husband shall be incapable of seiling tlie liomestead, and l'very such sale 
Bhall be void, unless the wife joins in the conveyance. Ueld that, where 
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a husband contraoted to transfer his homestead and other real estate in 
exchange for certain corporate stock, in which contract his wife did not 
joln, and the homestead constituted one-fourth in value o£ the property 
agreed to be transferred, the contract was invalid, and spécifie perform- 
ance thereof would not he decreed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, § 33.] 

John J. Jones, Halbert H. McCluer, John T. Harding, and Omar E. 
Robinson, for complainant. 

M. A. Fyke and A. S. Marley, for défendant. 

PHILIPS, District Judge. This is a suit in equity for the spécifie 
performance of a contract for the conveyance of certain real property 
situate in Kansas City, Mo. The contract is expressed in a proposition 
from the complainant to the défendant, of date June 18, 1904, whereby 
the complainant agreed to deliver to the défendant 100,000 shares of 
the IvOgan Oil & Gas Company stock, of the par value of $1 each, fuUy 
paid, and nonassessable ; also 60,000 shares of the Northern Petrole- 
um Company stock, of the par value of $1 each, fully paid, and non- 
assessable ; and 13,135 shares of the Clermont Oil Company stock, par 
value $1, fully paid, and nonassessable, for the following described 
property, alleged to be owned by the défendant : 

"Your Winnifred Court, 541 Brooklyn Ave., upon which are IG brick cot- 
tages, and your résidence, 335 Park Ave. Said properties free of ail mort- 
gages. Ton to retain possession of your résidence for 90 days if necessary, 
free of rent. Deeds for sueh properties to be delivered within ten days 
from this date, or as near that date or sooner if possible. You to bring ab- 
stracts down to date. Ail stocks I agrée to deliver to you inside of 10 days." 

Which proposition, the bill allèges, the défendant then accepted. 

The answer tendered varions défenses to the bill, among which is 
that the property designated as the defendant's résidence, 135 Park 
avenue, was the homestead of the défendant, who then had, and yet 
has, a wife living with him on said résident property. It is conceded 
by counsel for complainants that the résident property at the time of 
the making and acceptance of the proposition was and now is the 
homestead of the défendant, with the wife living thereon, and that his 
spouse did not join in the contract. This fact the complainant knew 
when the contract was entered into, as he theretofore examined the 
property and it is stated in his written proposition that the Park ave- 
nue property was then the defendant's résidence. The statute of Mis- 
souri (section 3616, Rev. St. 1899 [Ann. St. 1906, p. 2034]), establish" 
es the homestead of every housekeeper or head of a family which, in 
cities like Kansas City, shall not include more than 18 square rods of 
ground, or exceed the total value of $3,000, It then expressly déclares 
that: 

"The husband shall be debarred from and Incapable of selling, mortgaging 
or alienating the homestead in any manner whatever, and every such sale, 
mortgage or aliénation is hereby declared nuU and void: Provided, however, 
that nothing herein contained shall be so construed as to prevent the husband 
and wife from jointly conveying, mortgaging, alienating, or in any other man- 
ner disposing of such homestead, or any part thereof." 
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Such statutes are in récognition and enforcement of the public poli- 
cy of the state to secure to the family the beneficent protection of the 
homestead law. The courts are quite in harmony under similar stat- 
utes in declaring tliat ail sales or contracta looking to the aliénation 
of the homestead by the husband without the co-operating assent of 
the wife are null and void. Newton v. Newton, 162 Mo. 173-183, 61 S. 
W. 881. It would be quite absurd to say that the statute did net ap- 
ply as well to a contract of sale as to an aliénation by deed, as the 
contract is made the basis for the claim to a spécifie performance on 
which the court may compel the exécution of the deed or make its al- 
ternative decree. Under a like declared policy of the state the Su- 
prême Court of Kansas, in Thimes v. Stumpff, 33 Kan. 53, 5 Pac. 431, 
said: 

"The Constitution of the state, as well as the statute relating to exemptions, 
provides that the homestead shall not be alienated without the joint consent 
of the husband and wife, when that relation exists. In interpreting and ap- 
plying the above provisions It bas been uniformly and conslstently ruled by 
thls court that, so long as the premises are Impressed with the liomestead 
character, no lease, mortgage, deed, or other contract, intended to alienate 
the homestead or interfère wlth its use and occupancy as a homestead, made 
and executed alone by the husband and without the consent of the wife, is 
valld or effectuai for any purpose whatsoever. * * * If a party cannot con- 
vey the homestead by mortgage or deed without the consent of his wife, he 
certainly cannot make a contract agreeing to convey that will be valld or 
bindlng without her concurrence." 

The Missouri homestead law is well understood to hâve been fash- 
ioned after that of the state of Vermont, where it is held that a mort- 
gage contract made by the husband alone on the homestead was void 
ab initio for ail purposes when made, because the wife did not join in 
its exécution. Martin v. Harrington, 50 Atl. 1074, 73 Vt. 193, 87 Am. 
St. Rep. 704. That the rule applies as well to a contract to convey as 
to a deed of aliénation is generally recognized. Barton v. Drake, 31 
Minn. 299 ; Law v. Butler, 47 N. W. 53, 54, 44 Minn. 482, 9 L. R. A. 
856. The answer made to this situation by complainant's counsel is 
that, as there is no homestead interest in the Winnifred Court prop- 
erty, the contract is susceptible of spécifie performance as to that, and 
that, as to the homestead lot, a court of equity can ascertain the value 
thereof and decree that as damages to the complainant. The court 
makes no question of the gênerai rule in the proceeding for spécifie 
performance of contracts for the sale of several parcels of land that 
where as to one of the parcels, separable from the others, the vendor 
is unable to specifically perform, as where he has no title at the time 
when the decree is reached, if the vendee be willing to accept that part 
to which the vendor has an acceptable title, the chancellor may compel 
performance as to that, and ascertain the amount and award damages 
as to the residue. But, does the rule obtain in this case where the 
contract as to the one-fourth part in value of the premises is absolutely 
void, being in contravention of the public policy of the state? When 
the text-writers and the courts speak of the right to commute in dam- 
ages as to a part of the contract not susceptible of spécifie perform- 
ance, they hâve in mind a contract of a party, sui juris, which he had a 
right to make, not forbidden by the law, and which he could perform 
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if he had thetitle, or where he has by some act disqualified himself 
from performance. The ascertainment and awarding of damages in 
lieu of the spécifie thing in equity présupposes a contract valid, and 
one enforceable in an action at law. Whether the suit be in equity for 
spécifie performance with the incidental jurisdiction to proceed to the 
complète adjustment of the subject-matter of the controversy by 
awarding damages as to that part of the property embraced in the con- 
tract not capable of being conveyed for want of title, or the like, or 
whether it be an action at law for damages conséquent upon failure to 
entirely perform, the underlying basis of the right to relief is the ex- 
istence of a valid contract. It is inconceivable to the judicial mind how 
a contract void, especially when it contravenes the public policy of the 
state where made, can ever form the basis of a suit recognizable ei- 
ther in equity or law. 

While there may be found some utterances by courts, based upon 
pecuharities of the local statute, where an action for damages may lie 
in such cases, they are so opposed to correct principles and the weight 
of authority as not to commend them to my approval. The following 
authorities, in effect, hold that a contract growing out of the husband's 
attempt to alienate the homestead without the wife's concurrence can- 
not form the basis of relief for damages : Thimes v. Stumpfï, supra ; 
Hodges V. Farnham, 49 Kan. 7'7'(', 31 Pac. 606 ; Webster v. Warner 
et al, 78 N. W. 553, 119 Mich. 461 ; Weitzner v. Thingstad, 55 Minn. 
244, 56 N. W. 817; Cowgell v. Warrington, 66 lowa, 666, 24 N. W. 
266; Barnett v. Mendenhall, 42 lowa,' 396; Wap. Homestead, 384- 
394, and note 6 ; 15 Amer. & Eng. Enc. of Law (2d Ed.) 670 ; Miller 
V. Gray, 68 S. W. 517, 29 Tex. Civ. App. 183; Meek v. Lange, 91 N. 
W., loc. cit. 696, 65 Neb. 783. 

In Curry v. Whitmore, 110 Mo. App. 204, 84 S. W. 1131, the writer 
■of the opinion, in a single sentence, gives expression to the view that 
damages might be awarded on a contract to convey the homestead; 
but as the assertion is not buttressed by other authority or enforced by 
any plausible argument, the utterance, not coming from the highest 
court of the state, while it may be entitled to respectful considération, 
•does not command obédience. The Suprême Court of Michigan, in 
Phillips V. Stauch, 30 Mich. 369, under a homestead law with provi- 
sions similar to the Missouri statute, held that a deed by the husband 
alone to premises which included the homestead would not only hâve 
been voidable merely as to that (i. e., as to the homestead interest), but 
would hâve been wholly void; and that a contract by the husband to 
make such a conveyance intended to hâve a direct and présent opéra- 
tion will not be speciilcally enforced. The court then proceeding to 
make a practical application of the law to the case in hand said : 

"The farm in question in tins Ciise contaius a little over 92 acres, and is 
valued by complainant at a trifle over $(v540, and by tbe défendant at about 
$4,600. To give relief on tlie principle of compensation as contended for, 
would exempt from the conveyance the homestead right of the value of $1,500, 
.and embracing the dwelling house, and would leave the balance of the prem- 
ises subject to the contingent right of dower of defendant's wife. This would 
iiecessarily exclude from the conveyance a ver.y material part of the subject- 
matter of the contract, and almost certainly resuit in great pecuniary injury 
.to ail parties interested. The adjustment of the compensation would be quite 
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difBcult in a case like tliis, and espeeially tliat part of it founded on the con- 
tingent dower right. That is quite différent from the case where the right i-î 
eonsnminate. The interest of defendant's wife would also ha exposed to somc 
détriment by partial aliénation. Thèse considérations talien together inspire 
the opinion that the case is not one in whieh the court ought to compel a con- 
veyance with compensation." 

This ruling was followed in Hall v. Loomis, 63 Mich. 709, 30 N.. 
W. 374, aptly expressed in the syllabus as follows: 

"A contract for the sale of land oecuined as a homestead, not executed h.v 
the wife, is a nullity, so far as the homestead is concerned, and the fact tliat 
the value of the property exceeded the statutory limit will not render tlie 
contract enforceable as to the resUlue." 

There is another décision by the Suprême Court of Michigan (Engle 
V. White, 104 Mich. 15, 62 N. W. 154), to which attention may be di- 
rected, but which is quite distinguishable from the case at bar. In that 
case, a father owned and occupied a farm consisting of three subdivi- 
sions of 40 acres each, and, in addition thereto, he owned 69 acres of 
adjoining land. Becoming incapacitated to operate the farm, to inducc 
his son to return to the farm, he entered into a written agrcement with 
him, which provided that the father was to give to the son (iH acre» 
and the latter was to work the farm on shares, keep it in repair aîi! 
care for his father and mother, with the promise that, at the father's 
death, the son was to bave a deed to the farm. The son moved u]Jon the 
69 acres, and for 18 years, during which timc the mother died, and the 
father married and again became a widower, fully performed tlic ternis 
of the contract, The buildings occupied as a homestead were situated 
upon one of the 40-acre subdivisions, which was treated as his home- 
stead. Disagreements arising betvv'een the father and son, the father 
sought to eject him from possession of the 69 acres, whereui^on the son 
filed against him a bill in equity for spécifie performance, v,diich only 
asked the court to decree spécifie performance "in so far as it can now 
be doue." Inasmuch as no question of dower interest was involved 
or to be considered, and no right or interest was sought to be enforced 
as to the 40-acre tract embracing the honie.çtead estate, and the other 
tracts were entirely disconnected therewith, it was held that decree for 
spécifie performance as to the independent tracts niight go, the coni- 
plainant presumably accepting the same in full satisfaction of his 
rights. 

But in the case at bar, not only are the marital rights of the wife of 
the défendant involved, but the bill includes the homestead in its prayer 
for relief; and, on the hearing at bar, the court inquired of coun- 
sel for complainant if he was willing to take decree of spécifie perform- 
ance for the Winnifred Court property alone, and he proniptly an- 
swered "no." This bill cannot, for the reasons above given, be sus- 
tained in its entirety. Beyond this, on the whole nierits the inclination 
of my mind is that the exercise of a sound discrétion on the part of a 
chancellor might well warrant a refusai to specifically enforce the con- 
tract. In view, however, of the conclusion reached on the first propo- 
sition involved, further discussion will not be pursued. 

It results that the bill of complaint must be dismissed. 



224 153 FEDERAL UEPOETBR. 

In re BEIiFAST MESH UNDERWEAR CO. 

(District Court, ù. Connecticut April 11, 1907.) 

No. 1,714. 

BANKEUPTCT— ACTS OF Bankbuptcy— Appointment op Reckiveb. 

The appointment of a receiver for a corporation under Pub. Acts Oonn. 
1903, p. 158, c. 194, § 26, whieli autliorizes proceedings tor the dissolution 
of a corporation and ttie appointment of a receiver therein ou various stat- 
ed grounds, wliich do not include insolvency by name, or for other *'good 
and suflicient reason," may constitute an act of banlvruptcy under Banl^r. 
Aet July 1, 1898, c. 541, § 3a (4) 30 Stat. 546 LU. S. Oomp. St. 1901, p. 
3422], as amended by Act Feb. 5, 1903, c. 4S7, § 2, 32 Stat. 797 LU. S. 
Comp. St. Supp. 1005, p. 683], where the record and flndings in the stato 
court show that the appointment was in fact, although not in name, made 
"because of insolvency." 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 80.] 

In Bankruptcy. On report of spécial master. 

On September 28, 1906, a pétition was filed in the District Court in proper 
form, asliing that respondent corporation be adjudicated a bankrupt. The 
pleadiugs therein raised two distinct issues. First. Was said respondent corpo- 
ration insolvent at the time of the flling of the pétition and at the time wheu it 
is alleged that it committed an act of banljruptcy? Second. Did the respond- 
ent corporation commit an act of banlcruptcy, in that on or about the 4th day 
of August, 1900, a receiver of said corporation was appointed because of its 
insolvency, which receiver was put in charge of its property under the laws 
of the state of Connecticut? The matter was referred to Franli B. Munn as a 
spécial master to taise the évidence and report his flndings upon said issues to 
the court. His report flnds upon the first issue that the respondent was insol- 
vent as alleged, and upon the second issue that tlie respondent committed the 
act of banlîruptcy as alleged. The opinion of the court whieh foilows is based 
upon the tlieory that the flndiug upon the second issue is substantially based 
upon the record of the state court which was put in évidence before the mas- 
ter, and that the finding of insolvency under the flrst issue is merely incidental 
and explanatory. 

Charles Phelps, for petitioners. 
ly. J. Nickerson, for respondents. 

PLATT, District Judge (after stating the facts). The only décision 
in this circuit which offers aid in reaching a conclusion upon the 
matter under considération is In re Spalding, 139 Ked. 245, 71 C. C. 
A. 270. The law of New York under which, in that case, a receiver 
was appointed to take charge of Spalding's property, did not cover 
insolvency as a jurisdictional fact. The creditors' pétition therein 
was granted upon other distinct grounds, and insolvency was only 
brought in incidentally, and could not influence, much less control, 
the judgment. In New York a corporation could hâve been proceeded 
against because of insolvency, but an individual could not. 

Under the laws of Connecticut there is no provision for alleging 
insolvency eo nomine as the cause for obtaining a receivership over 
the property and affairs of a corporation. Section 26, c. 194, p. 158, 
Pub. Acts 1903, contains the local law pertaining to receiverships of 
corporations : 

"Sec. 26. Receivership of Corporation. Whenever any corporation having a 
capital stock has willfully violated its charter or exceedcd its powers, or when- 
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ever there has been any fraud, collusion, or gross mlsmanagement In the con- 
duct or conti'ol of such corporation, or whenever its assets are in danger of 
waste through attacbment, litigation, or otherwise, or such corporation lias 
abandoned its business and bas negiected to wind up its affairs and to distrib- 
ute its assets within a reasonable tlme, or whenever its stockholders or direct- 
ors hâve voted to discontinue its business, or whenever any good and suffl- 
cient reason exists for the dissolution of such corporation, any stockholder or 
stockholders owning not less than one-tenth of its capital stock or, in the case 
of a corporation not having capital stock, any member of such corporation may 
apply to the superior court in the eounty wherein such corporation is located, 
for the dissolution of such corporation and the appointment of a receiver to 
wind up its affairs. Such court may, if it flnds that sufficient cause exists, ap- 
point one or more receivers to wind up the business of such corporation, and 
may at any time, for suffleient cause sliown, make a decree dissolving such 
corporation and terininatiug its corporate existence. Whenever such decree 
of dissolution is passed, it shall be the duty of the receiver or receivers to 
cause a certifled copy thereof to be filed in the office of the Secretary of the 
State, and said Secretary sliall thercupon record such certifled copy in a book 
kept by him for that purpose. Such court, in every case in wliieh it appoints a 
receiver, shall by its order limit a time, which shall not be less than four 
months from the date of such order within which ail elaims against such corpo- 
ration shall be presented, and ail clainis not presentcd within sucli time shall 
be forever barred. When such receivorship shall be terminated by the court, 
the receiver or receivers shall tïle with the Secretary of the State a certificate 
similar to the final certificate required of directors in section 34 of this act, 
and said Secretary shall thereupon record such certificate in a book kept by 
him for that purpose." 

An inspection of section 26 shows that, if the facts of this case 
do not warrant an adjudication, the beneficent purposes of the bank- 
rupt law can never be extended to a Connecticut corporation, no mat- 
ter how hopelessiy insolvent it may be, if the stockholders owning not 
less than one-tenth of the capital stock prefer to avoid the embrace 
of the fédéral arms. It is true that, upon a proper allégation, the 
State court might say that insolvency was a "good and sufficient rea- 
son," but such an allégation would be subject to the whim or caprice 
of the stockholders. The practical situation is precisely as above out- 
lined. 

The essential part of the record in the state court is as follows : 

"Paragraph 3 of the complaint is as follows : 'Said Belfast Mesh Underwear 
Company, Incorporated, is indebted to various persons and corporations, and 
said iudebtedness is long past due. A large quantity of its flnislied product in 
the City of New York has been attached by one of its creditors, and other 
creditors are tlireatening to attach its property and machinery, unless their 
elaims are paid iminediately and the assets of said Belfast ilesh Underwear 
Company, the défendant, are in danger of waste through said attachments, 
and threatened attachments and litigation growing out of the same.' 

"Paragraphe: 'The best interests of the creditors and stockholders of the 
défendant corporation icequire dissolution of the Belfast Mesh Underwear Com- 
pany and the appointment of a receiver forthwith to wind up its affairs.' 

"Under tliese allégations the plaintifî claimed: '(1) The dissolution of the 
corporation. (21 Appohitmcnt of a receiver of said corporation to hold the 
business and ail of the estate and property belongiug to said corporation, and 
with ])ower to dispose of, manage, and anply the same to, and collect ail the 
debts for, the beneflt of ail parties entitled thereto, and to account for the 
same to this court as by law provided.' " 

And asking such further decree as shall be found necessary by 
the court. 

153 F.— 15 
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SeCtto'n , 1044 of the General Statutes, Revision of 1903, provîdes: 

"Wlien any action shall be brouglit to, or pending in, any court o£ équitable 
jurisdiction, in whieb an application sball be made for the appoiutment of a 
receiver, either judge of suclî court or of the Superior Court, wlien such court 
la not actually in session after due notice given may màlîe such order iu tlie 
premises as tlie exigencies of tlie case may require and may from time to time 
rescind and modify the sanie. * * * " 

Under section 1044, after due notice, Judge Gager on August 4tli 
found that "the exigencies of the case" required the immédiate ap- 
pointment of a temporary receiver, and, having found paragraphs 3 
and 4 of said complaint true, appointed such receiver. 

It seems to me that upon this record alone it must be apparent 
to any reasonable mind that the facts found by that court show that 
it was "because of insolvency" that the receiver was appointed. 
The record certainly does not sliow conclusively tliat insolvency was 
not the cause, or one of the causes, which led to the appointment. It 
may be said to exhibit a prima facie showing of insolvency of suffi- 
cient force to put the respondent corporation in this court upon its 
proofs. If such a rule be adopted, no harm can come to any one 
hereafter. If applications shall be made to the state courts for re- 
ceivers in cases where beyond question the corporation is solvent, the 
record in the state court will vmdoubtedly proclaim the fact in a con- 
vincing way. The situation is so serions that I cannot bring myself 
to beheve that the spirit of the bankruptcy law will permit such a 
technical construction of section 3, subd. 4, of the bankruptcy act of 
July 1, 1898 (30 Stat. 546, c. 541 [U. S. Comp. St. 1901, p. 3432]), 
as the respondents ask for; nor can I believe that the spirit of In re 
Spalding commands such action, although I am bound to admit that 
its letter might not unreasonably be so interpreted. 

The exceptions to the master's report do not deal with essentials 
from the viewpoint which I take, and are therefore overruled. The 
uncriticised portions of the report présent enough facts to warrant 
an adjudication. L,et one be entered forthwith. 



THOMAS V. FLETCHER. 

(District Court, D. Maine. April 8, 1907.) 

No. 33. 

BANXiRtrPTCY— FBAUDULENT TnATfSFEKS. 

A transfer of a merchant's stoelv and ail his attachable property to 
his wife for a nominal considération for the purpose of preventing the 
levy of attachments, more than four months prior to the flling of a bank- 
ruptcy pétition against him was fraudulent, and subject to be set aside at 
the instance of the trustée. 

Feaudulent Convey anges— Transfeb to Wife— Considération. 

A bankrupt and S. acquired the right to remove the timber from cer- 
tain land, each paying $500, which they obtained from a banls on their 
Joint and several unsecured note. ïhe last renewal note signed by the 
bankrapt matured October 1, 1905, a month after he transferred his inter- 
est in such timber to his wife, while insolvent. She testified that the bank- 
rupt was désirons of surrendering to S. ail right in the timber, but that 
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she objected, and that the considération for such transfer was lier agree- 
ment to substitute her name on the note to the banli, instead of that of the 
banlîrupt, whieh was subsequently (lon«. Held, that the considération for 
such transfer was insutlicient to support it, but that the sanie was frauda- 
ient as against tlie baukrupt's creditors. 

Albert S. Woodman, for complainant. 
Nathaniel B. Walker, for respondent 

HAL,E, District Judge. This suit in equity seeks to set aside cer- 
tain transfers alleged to hâve been made by the bankrupt to his wife, 
Annie M. Fletcher. The facts in the case are sufficiently set forth 
in the report of the spécial master. The substantial part of the report 
is as follows : 

"Elias Thomas, Jr., and Edwin I. Littielleld, wcre exaniiued us witnesses 
for the plaintifï, and the respondent was exainiued in lier own bebalf. Tiie 
.sfhedules filed by John W. Fletcher in banliruptcy, and tiie testimony of liis 
wife in the proceediugs before tlie référée, were aduiitted as évidence by agree- 
nient. It was admitted tliat John W. Eleteher, tlie banl<.ru]>t, was iusolvent 
on the Ist day of Scptember, lOOô, tiiat be tben owed $2,700, and tbat on 
that day he eonveyed ail his attachable property to his wife, tbe respondent 
herein, for a nominal considération. Tbe in'operty was a small stock of gro- 
eeries in the store kopt by him in Kennebiuik, together with the book accounts 
due him. Of thèse a bill of sale was given. The other property was the equal 
right with one Smith to remove the growth from a lot of land in Wells, ile., 
at any time witbin three years from May 20, ]ÏK)4. Howard K. Smith and 
John W. Fletcher bought tbis lot from one Towne for §1,000 cash, each pay- 
ing therefor SôOO. It bas been frequently beld in this state tbat s-uch convey- 
ances are prima faeie fraudulent as to creditors, and tbe burden of proof is 
placed on the transférée to sbow the contrary. AVbeelden v. Wilson. 44 Me. 
18 ; Robinson v. Clark, 76 Me. 493 ; Horner Gaylord Co. v. Miller & Bennett, 
17 Am. Bankr. Rep. 2ô7, 147 Fed. 295. 

"There are no circnmstanees connected with the case tbat rebut this pre- 
sumption of fraud. The witness Edwin I. Littlefield, a York county sberiff. 
testifled that about September 1, 1005, lie went to the Fletcber's stoi-e with a 
writ to make an attachment. Mrs. Fletcher told bim tbat tbe property had 
been transferred to her, and said it was done to iirevent attaeliments. Fletcher 
paid tbat claim, and a few days later Littlefield went with auother writ and 
attached tbe stock of goods. Mr. Fletcher gave him tbe key to tbe store, 
which he retained till after the adjudication h\ bankruptcy of Fletcher. Ile 
then gave the key to the trustée. An involuntary pétition in bankruptcy was 
flled by ci-editors January 11, ]906. After the adjudication, Mr. B^letcber filed 
his schedules, properly sworn to, and in tbem he claims the greceries and boolc 
accounts as his own. Tbe trustée took possession of thèse, and sold the goods 
and bas collected the accounts in part. 

"The respondent, called in défense, testifled clearly tbat the sole purpose 
of tbe transfer of the property to her was to prevent attacliments, tbat her 
husband was harassed by debts and attachments and could not go on with his 
business, and they thought tbe transfer to her would end the trouble. Her 
statement tbat she did not intend to defraud bis creditors seems quite imma- 
terial. 

"As to the transfer of the right to eut timber on the Towne lot, she testifled 
that the considération was the substitution of lier name for tliat of her hus- 
band on a note beld by the Océan National Rank. Tbe $1.000 paid bv Fletcher 
and Smith for tbat right had been hircd from that bank on their joint and sev- 
eral unseeured note in 5Iay, 1904. Tins was a four-montbs note, and was 
kept alive by renewals. Tbe last note signed by Mr. Fletcher matured October 
1, 1905. a month after tbe date of the decd to his wife. She tpstitîed tbat her 
husband was désirons of giving up to Mr. Smith ail right in the wood lot. 
but tbat she objected to it, and agreed that. if the bank would consent, she 
would put her name on the note together with Smitb's when tbe next renewal 
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came. She was uncertain whether thîs arrangement wEis made after the deefl 
of the lot to her or before. Mr. Smith was consulted and got the conseut of 
the bank to the substitution of Mrs. Pletcher's name for her husband's on 
a new note which was given and signed by her October 1, 1905. 

"It is impossible to corne to the conclusion that this was any considération 
for the transfer of the property to her when it was made; and a decree 
should be entered voiding tliat deed and the other conveyance, and the respoiid- 
ent ordered to transfer and convey to the complainant the property described 
in the conveyances free and clear from ail iucumbrances. 

"Lewis Pierce, Spécial Master." 

The principal contention in the case arises over the transfer of the 
interest in real estate. It is urged by the respondent that the motives 
of the vendor are not shown to hâve been fraudulent; that, in any 
event, the vendee did not assist in carrying into exécution any fraud- 
ulent intention ; and that there is no évidence of a lack of good faith 
in the proceedings. 

The case has been heard by a spécial master of great expérience 
and ability. He has had before him the parties and their witnesses, 
and has heard their testimony. So certain did he feel of his conclu- 
sions that he ordered the respondent on the spot to make the trans- 
fers prayed for by the complainant. His opinion is entitled to great 
weight. I hâve examined the testimony with care, and fully agrée 
with the spécial master. 

In Wheelden v. Wilson, 44 Me. 18, cited in the report, the court 
said: 

"The plaintifC presented hlmself as a witness upon the stand In his own be- 
half, and was permitted by the court, against the objection of the défendant, 
to answer the foUowing interrogatory proposed by his counsel: 'What was 
your motive in taking the mortgage?' The validity of the mortgage, witli réf- 
érence to which this inquiry was made, was a material fact in issue between 
the parties. It was assailed by the défendant on tlie ground of f raud. Whether 
it was fraudulent, so far as the plaiutiflf was concerned, depended entirely upon 
the intent or motive with which he received it. If it were received for the 
honest purpose of seeuring a debt from the mortgagor, or to protect himself 
from liabilitles which he had assumed for the mortgagor, and for no other 
puriiose, the law will uphold it. But if taken by the plaintifC for the purpose 
of aiding or assisting the mortgagor to defraud or delay his creditors, or if 
such purpose constituted any part of the motive which induced him to take 
the mortgage, then it was fraudulent and void as to creditors, The question 
of motive or Intention was a question of fact, to be determined by the jury." 

I bave had occasion before, when issues of this sort bave been 
presented, to refer to Blennerhassett v. Sherman, 105 U. S. 100, 2G 
L,. Ed. 1080, in which the court said: 

"It is not enough, in order to support a settlement against creditors, that it 
be made for a valuahle considération. It must also be bona flde. If it be made 
with intent to hinder, delay, or defraud them, it is void as against them, al- 
though there may be in the strictest sensé a valuable or even,an adéquate 
considération." 

In Davis v. Schwartz, 155 U. S. 631, 15 Sup. Ct. 337, 39 L. Ed. 
289, Mr. Justice Brown, in speaking for the Suprême Court, said: 

"It has been the accepted law ever since Twyne's Case, 3 Coke, 80, that 
good faith, as well as a valuable considération, is necessary to support a 
conveyance as against creditors. In that case Pierce, being indebted to Twyne 
in £400, was sued by a third party for £200. Pending such suit, he conveyed 
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ail his property to Twyne in considération of his debt, but continued in posses- 
sion, sold certain sheep, and set bis marlj on others. It was resolved to be a 
fraudulent gift, tliougb the deed declared tbat it was made bona flde. Most 
of the cases illustrative of this doctrine, bowever, bave been lilce tbat of 
Twyne, wberein a debtor, Icnowing tbat an exécution was to be talîen ont 
against bim, had sold bis property to a vendee having knowledge of tbe facts, 
for the express purpose of avoiding a levy, or receiving a considération whieh 
could not be reached by exécution. In such cases the fact tbat he receives a 
good considération will not validate the transaction, unless at least the créd- 
iter has obtained the beneflt of tbe considération." 

In the case at bar the questions of motive and of good faith were 
questions of fact, and hâve been passed upon by the spécial master. 
Upon a careful examination of the testimony, I am satisfied that his 
linding should be sustained. 

The questions of law arising in the case are fully covered in the 
citations to which I bave referred. Upon an examination of the testi- 
mony of the respondent alone, and giving her tlie fuU beneftt of ail 
she has claimed, it is impossible to sustain either of the transfers to 
which the bill in equity is directed. 

The transfers and conveyances enumerated in the bill in equity 
must be held to be fraudident, and intended to hinder and delay the 
creditors of the bankrupt. Transfers to the trustée are ordered as 
prayed for. The decree must be for the complainant, with costs. 



THOMAS G. PLANT CO. v. MAY JIERCANTILE CO. 

(Circuit Court, E. D. Missouri, E. D. February 4, 1907.) 

No. 5,196. 

1. Teade-Maeks and Tbade-Naiies— Fraudulext Usi; by Anotiier— Iiv'junc- 

TIOX. 

A manufacturer of sboes which has adopted and uses tlie name "Queen 
Quality" as a trade-marlj or name exclusiveiy for its slioes of superior 
grade, selected by it and stamped with sucli name, is entitled to be pro- 
tected in such manner of use aud to an injunction restraining a purchasor 
of shoes of its manufacture, but wliich it had rejected for such grade and 
stamped with a différent name, from advertising, ofCering for sale, and 
selling the same under the name of "Queen Quality" sboes. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marlis and 
Trade-Names, § 76.] 

2. Same— Suit for Ikfbinqement— Injunction. 

Where a défendant continued to malte use of complainant's trade-mark 
after notice to desist and contested a suit brought to compel it to do so, 
complainant's right to an injunction is not defeated because défendant 
had, in fact, ceased such use before the suit was brought, which fact was 
not known to complainant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Irade-Marks and 
Trade-Names, §§ HO, 111.] 

In Equity. 

Geo. H. Maxwell, for complainant. 

Nathan Frank and Richard A. Jones, for défendant. 

FINKELNBURG, District Judge. Owing to the number of cases 
submitted at this term and other intervening and pressing duties, I 
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find it irripracticable to attempt to Write opinions in full wîthout un- 
duly delaying litigation. I will, however, dictate an informai mémo- 
randum, indicating some of the reaspns which hâve led me to the con- 
clusion finally arrived at in this case. 

No question is raised in this case as to complainant's légal right to 
the trade-mark "Queen Quality" at the time of the acts hère complain- 
ed of. That right had been previously established in the case of the 
Plant Company v. May Company, reported in 105 Fed. 375, 44 C. 
C. A. 534, and for the purpose of this case is practically admitted by 
the answer. 

No question is raised as to the advertisement and sale of the 
shoes in controversy under the name of "Queen Quality" shoes ; 
on the contrary, it is insisted by défendant that it had a right to do 
so. It will be perceived from the pleadings and évidence that the 
wrong complained of in this case is not that défendant bas sold an ar- 
ticle of its own under complainant's trade-mark, but that défendant 
bas sold an inferior article of complainant's manufacture under a 
trade-name adopted by it to indicate a superior article of complainant's 
manufacture as in the case of Gillott v. Kettle, 3 Duer (N. Y.) 624, in 
which the défendant bought pens of one grade and sold them as a 
higher grade. In that case, Mr. Justice Bosworth, in granting an in- 
junction, said: 

"The fraud to the extent that it may be successful is twofold. The public is 
defrauded by being induced to buy the inferior for the superior artic-le. The 
plaintiff is defrauded by an un,iust destruction of confidence that his pens are 
put up for sale and assorted with référence to quality indicated to dealers by 
the labels on the boxes which conta in them." 

See, also, Hennessy v. White, Cox, Manual Trade-Mark Cas. 377, 
No. 650, and Russia Cément Co. v. Katzenstein (C. C.) 109 Fed. 314. 

As to the knowledge of défendant concerning the character and 
grade of goods hère in controversy, the facts are about as follows : The 
first letter with which negotiations for sale began (Rosenburg to Por- 
ter, May 33, 1905) speaks of the shoes as "Wos. Queen Quality Pat. 
Coït. Ox." restamped "Ladies' Favorite" and as "slightly weather 
cracked." The letter of Rosenburg to Hamburger Bros., May 27, 
1905, says: "The imperfections are very, very slight." This letter 
also mentions that they are restamped "Ladies' Favorite." It is 
admitted that each pair of shoes was packed in a carton marked 
"Ladies' Favorite" on the outside. Defendant's shoe buyer (Mr. 
Wilkinson) who made the purchase admits that he knew the character 
of the Plant Company's shoes, and he knew they were very particular 
about their Queen Quality brand of shoes. In its advertisement of 
June llth, in the St. Louis Globe, défendant admits that the shoes are 
stamped "Ladies' Favorite." It further appears that on June 16th, 
when complainant had been advised of the advertisements of Queen 
Quality shoes which appeared in the St. Louis newspapers, it notified 
défendant that the use of the name "Queen Quality" was unauthorized, 
and that the shoes in question were not "Queen Quality," but défendant 
through its counsel June 20th insisted on its right to continue the use 
of the name, and to sell under that name, and défendant, in fact, put 
another advertisement in the St. Louis Post-Dispatch after that time 
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(June 22, 1905) again offering thèse shoes for sale as "Queen Quality" 
shoes. Granting that in the so-called "job lot" of shoes of complain- 
ant's manufacture purchased by défendant there were some genuine 
Queen Quality shoes, that fact would not justify défendant in offer- 
ing, advertising, and selling ail the other shoes under that name. De- 
fendant cannot use genuine Queen Quality shoes in aid of a sale of 
a spurious article under that name, and thereby avoid responsibiHty. 
See decree in Plant Company v. Memphis Shoe Company, U. S. Cir- 
cuit Court, Western District of Tennessee (Record, p. 268). In the 
St. lyouis Globe advertisement of June 11, 1905, there is the admis- 
sion that the Queen Quality shoes offered for sale are "for obvious 
reasons" stamped "Ladies' Favorite." What the "obvious reasons" 
were is not explained. If any considérable portion were not stamped 
"Ladies' Favorite," presumably this admission would not hâve been 
made. I cannot escape the conviction that this advertisement was mis- 
leading, and, even if not an intentional fraud, amounts to such a con- 
structive fraud as a court of equity is in duty bound to suppress. In 
other words, I cannot escape the conclusion that défendant advertised 
and endeavored to sell shoes as "Queen Quality" shoes which it had 
reason to know had theretofore been condemned by the manufacturer 
as not up to that standard and which had been restamped and sold by 
him as of an inferior grade, viz., "Ladies' Favorite." 

I find therefore from the évidence in this case and the law applicable 
to the state of facts disclosed by the évidence (1) that complainant is 
entitled to hâve and maintain its trade-mark "Queen Quality" as ap- 
plied to shoes, and to apply the same exchisively to the grade of shoes 
selccted by it as a grade of superior quality, and to cnjoy the exclu- 
sive right to its use and the manner of using it ; (3) that défendant 
has infringed on complainant's rights aforesaid by advertising, offer- 
ing for sale, and selling shoes as "Queen Quality" shoes which had 
been theretofore rejected by complainant and restamped "Ladies' Fa- 
voite," because not up to the standard iîxed by complainant for its 
"Queen Quality" brand, and that défendant had knowledge of thèse 
facts. 

Défendant claims that it ceased selling thèse shoes before the bill 
of complaint was filed. Aside from the fact that this could not be 
known to complainant, I do not think that it can defeat an injunction 
in a case of this kind where the défendant continued to sell after noti- 
fication and has contested complainant's right throughout this suit. 
See Hutchinson v. Blumberg (C. C.) 51 Fed. 839. I do not think that 
the truth or untruth of the représentations made by complainant as to 
the merits of the shoes called "Ladies' Favorite" should affect the dé- 
termination of defendant's liability for infringing on the "Queen 
Quality" trade-mark. I do not think that the défense sought to be in- 
terposed that this is a suit to enforce a contract in restraint of trade, 
and hence in violation of the anti-trust laws, is sustained by the évi- 
dence of the law applicable thereto. 

My décision therefore is that there should be a decree for an injunc- 
tion and an accounting in the usual form. Such a decree may be pre- 
pared by counsel for complainant and submitted to the court. 
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THOMAS G. PLANT CO. v. HAMBURGER et al. 
(CSrcuit Court, E. D. Missouri, E. D. February 4, 1907.) 
Na 5.197. 
In Equity. 

Geo. H. Maxwell, for complainant. 

Augustus L. Abbott and J. B. Edwards, for défendants. 

EINKELNBURG, District Judge. This case was argued and sub- 
mitted with the case of the vSame Complainant v. May Mercantile 
Company (No. 5,196) 153 Fed. 329, and grows out of the same trans- 
action. Although the évidence in this case varies in some particulars 
from that presented in the case of the Same Complainant v. May 
Mercantile Company, still I think the record présents substantially the 
same situation and calls for the same conclusions, so that following the 
gênerai reasoning indicated in my mémorandum filed in the Mav Com- 
pany Case I décide this case in the same way. 

A decree may be entered against défendants for an injunction and an 
accountmg, and such a decree may be prepared by counsel for com- 
plainant and submitted to the court for approval. 



HO NGEN JUNG v. UNITED STATES. 

(District Court, W. D. Texas, El Paso D. April 30, 1907.) 

No. 109. 

Aliens—Chinese—Exclusion—Nativity— Evidence. 

In a proceeding for déportation of a Cliinese person, évidence hcld in- 
sufficient to establish tliat such person was born In the United States. 

[Ed. Note. — Citizenship of Ohinese, see note to Lee Poolc Sing v. United 
States, 1 C. O. A, 212; Lee Sing Far v. United States, 35 G. C. A. 332.] 

Appeal from an Order of Déportation Entered by the Commis- 
sioner. 

William H. Burges and Volney M. Brown, for appellant. 
S. Engelking, Asst. U. S. Atty. 

MAXEY, District Judge. The appellant. Ho Ngen Jung, a Chinese 
person, was arrested and brought before the commissioner for being 
unlawfully in the United States. He resisted déportation on the 
ground that he was born in the United States, and hence was a citizen 
and entitled to remain. The question of fact was decided by the com- 
missioner against him, and an order of déportation followed. From 
the order thus made this appeal was taken. 

By section 3 of the act of May 5, 1893, it is provided: 

"That any Chinese person or person of Ohinese descent, arrested under the 
jjrovisions of this act or tlie acts hereby extended, shall be adjudged to be 
unlavs'fully within the United States unless such person shall establish by af- 
firmative proof, ta the satisfaction of such justice, judge or commissioner, his 
lawful right to romain in the United States." Act May 5, 1802, 27 Stat. 25, 
c. 60 [U. S. Comp. St. 1901, p. 1320]. 
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To establish his claim of citizenship the appellant offered himself as 
a witness, and introduced in évidence the dépositions of Gong Shee 
and Li Gow. Both Gong Shee and Li Gow réside in San Francisco, 
and both testify that appellant was born in San Francisco, and that 
Gong Shee is his mother. It appears, however, from the record that 
prior to the taking of the dépositions in the présent case Gong Shee, 
who is the surviving wife of Hoo Hoong, deceased, was examined by 
government officiais at San Francisco and then testifîed that the ap- 
pellant was her adopted son, and that she did not know where he was 
born ; that he was the son of Ho Ming Jai, who died in China. She 
gave as a reason for his adoption that she had no raale child of hef 
own. In explanation of her inconsistent testimony, she stated that the 
ofïicers threatened to arrest her unless she testified adversely to the 
appellant. The charge of threats, or coercion, or undue influence, is 
absolutely denied by McClymont, who was présent as interpréter at 
the time she made the statements, and there is nothing in the record 
to impeach the veracity of McClymont, or to discrédit his testimony. 
Moreover, the daughter of Gong Shee, Ho Quan Oy, whose déposi- 
tions were taken by the government, testified using her own language, 
as follows : "Ho Ngen Jung is my kind of foster brother or adopted 
brother, not a born brother ; neither from the same mother nor the 
same father. He is my uncle's son." In answer to the question, "Do 
you know where he was born?" she replied, "I do not know. I hâve 
never seen appellant, but only his photograph. I do not know where 
he was born." A slight efifort was made by the appellant to discrédit 
the testimony of Ho Quan Oy. But the attempt was fruitless, and the 
court is impressed with the belief that she spoke truthfully touching 
the matters about which she testified. Comparing the testimony of 
the appellant with that of Gong Shee, the alleged mother, there ap- 
pears an apparent inconsistency not readily understood. The former 
stated that he had written to his mother but once after the San Fran- 
cisco fire, but that prior to the fire he wrote to her frequently from 
El Paso. Gong Shee, on the other hand, testified that she had never 
received a letter from the son. It is true that letters occasionally fail 
to reach their destination, but it is scarcely probable that such failures 
would be of fréquent occurrence. Li Gow, the remaining witness for 
the appellant, testified that he is appellant's godfather ; that appellant 
was born in San Francisco, and that he first knew him about one week 
after his birth ; that appellant is the son of Gong Shee and the brother 
of Ho Quan Oy. The witness, according to his own statement, has 
been in the United States 33 years, and has acquired no knowledge of 
the English language. He now résides in the same house, although 
not in the same room, with Gong Shee, and has been an intimate 
friend of the family for many years. 

While in cases of this kind, where the right to remain in the United 
States is based upon the claim of citizenship, it is not indispensable to 
make the necessary proof by white persons, still, if the testimony of 
Chinese persons be relied upon, it should be of such character as to 
satisfy the judicial mind of its truth. The testimony in the présent 
case failed to satisfy the commissioner that the appellant was born in 
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the United States, and after a carefûl examînation of'thé record the 
court is unable to say that the ruling of the commissioner was erro- 
neotis. 

The order of déportation is therefore affirmed. 



SOUTHERN RY. CO. v. SIMON. 

(Circuit Court, E. D. Louisiana. June 9, 1905.) 

No. 13,300. 

Coubts—Fedekal Courts— Eestraining Enfobcement of State .Tudgment.. 

A fédéral court is not precluded by Rev. St. § 720 [U. S. Comp. St. 1901, 
p. 581], from grauting a preliminary injunction restraining a détendant 
from enforcing a juûgmeut of a state court wbere necessary to préserva 
tlie rights of parties in a suit properly before it until liual bearing therein., 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 1418.] 

In Equity. On application for preliminary injunction. 

This is a case in wbieh a bill in equity was flled on February 6, 1905, to en- 
,1oin the exécution of a judgment reudered in the civil district court for 
the parish of Orléans, state of Louisiana, in favor of Epbraim Simon and 
agaiust the Southern Railway Company, a corporation of tbe sttite of Virginia; 
the said judgment having been rendered on account of damages sustained by 
the plaintiff, Ephraim Simon, in an accident on the said railway, and having 
been rendered by default before a .jury, no answcr or other pleading being 
flled by the said. Southern Railway Company in the state court. The com- 
plaiuant railway conipany sets up in its bill of complaint, among other grounds 
alleged, that there was no valid service of said railway eompauy. 

Harry H. Hall, for çomplainant. 

Lazarus, Michel & Lazarus, for défendant. 

PARLANGE, District Judge (after stating the facts). A restrain- 
ing order having heretofore issued herein, the matter now before the 
court is whether or not a preliminary injunction shall issue. 

The main contention on behalf of the défendant is that this court 
is precluded from issuing an injunction in this cause because of 
the prohibition of section 720, Rev. St. [U. S. Comp. St. 1901, p. 
■581]. It is thoroughly settled that the statute just mentioned has 
no application to such a cause as the instant one. See Massie et al. 
V. Buck, 128 Fed. 27, 62 C. C. A. 535, settling the question in this 
circuit. See authorities cited in that case. See National Surety 
Company, etc., v. State Bank, etc., 120 P'ed. 593, 56 C. C. A. 
C57, 61 L. R. A. 394; Terre Haute, etc., Co. v. Peoria, etc., Com- 
pany (C. C.) 82 Fed. 943; Garner v. Second Nat. Bank, etc., 67 Fed. 
833, 16 C. C. A. 86; Circuit Judge McCormick, in Central Trust 
Company v. St. Louis, etc., Company (C. C.) 59 Fed. 386 ; Julian v. 
Central Trust Co., 193 U. S. 112, 24 Sup. Ct. 399, 48 E. Ed. 629, and 
other cases. Section 720, Rev. St.,, applies only to cases where the 
jurisdiction of the state court has attached first. Justice Field, in 
Sharon v. Terry (C. C.) 36 Fed. 365, 1 E. R. A. 572 ; Justice Mc- 
Kenna in Président, etc., v. Merritt et al. (C. C.) 59 Fed. 7 ; Lanning 
v. Osborne (C. C.) 79 Fed. 662, and other cases. Notice Whitney v. 
Wilder, 54 Fed. 554, 4 C. C. A. 510. In the fédéral courts a trial 
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judge in such a cause as the instant one has the rîght, in the exercise 
of a Sound discrétion, to issue a preliminary injunction in order to pré- 
serve the status que until the final détermination of the cause. Cir- 
cuit Judge Shelby, in Massie v. Buclt, supra; Railroad Commission, 
etc., V. Rosenbaum, etc., Company, 130 Fed. 110, 64 C. C. A. 444; 
Northern Securities Company v. Harriman, 134 Fed. 331, 67 C. C. A. 
245 ; Kerr v. New Orléans, 126 Fed. 924, 61 C. C. A. 450. 

The meaning of section 720, Rev. St., is perfectly plain. That 
statute was intended only to prohibit the fédéral courts from attempt- 
ing to act as courts of review over the state courts. But Congress 
never intended that the fédéral courts in matters of which they hâve 
jurisdiction should be deprived of any power of injunction necessary 
for the assertion and maintenance of that jurisdiction. The fédéral 
courts would be infirm and impotent, indecd, if when causes are 
brought to them which they are compétent to décide they could not 
afford the ancillary protection without which the relief sought in the 
causes could not be given. In such cases the fédéral courts certainly 
hâve the same powers that the state courts would hâve if the causes 
were brought to them. 

It is conceded in the argument, and the matter is obvious without 
the concession, that the complainant in this cause could hâve brought 
this action in the state court, coupling therewith a prayer for an in- 
junction. This being unquestionably true, why cannot the complain- 
ant, being a citizen of another state, apply to this court and obtain 
from it the same remédies which the state court would grant it? The 
présent action was brought first to this court. That action is not now 
pending in the state court, and has never been in that court. The 
matter is so clear that further discussion of it would be futile. No- 
tice that the case of National Surety Company, etc., v. State Bank, 
etc., 120 Fed. 593, 56 C. C. A. 657, 61 h. R. A. 394, cited supra, 
is very similar to the instant cause. 

Other secondary matters urged on behalf of the défendant are 
either without force, or else are questions which do not properly arise 
at the présent stage of the litigation. 

A preliminary injunction will issue on complainant's giving bond 
M^ith security in the sum of $2,000, the restraining order to remain in 
force until the issuance of the preliminary injunction. 



In re KEHLBR. 

(District Court, W. D. New York. April 13, 1007.) 

No. 2,626. 

Bankruptct— Définition of Terms. 

Ttie term "banlcrupt," as used in Bankr. Act July 1, 1808, c 541, § 1 
30 Stat. 544 [U. S. Comp. St. 1901, p. 3418], includes a person against 
whom an involuntary pétition shall not abate beeause of his death or 
insanity. 

[Ed. Note. — Wliat persons are subject to bankruptcy law, see note to 
In re ïaylor, 42 C. C. A. 2.] 
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2. Same— INSANE Peesons— Subséquent Adjudication— Aiîatement. 

Wliere an involuntary bankruptcy pétition was filed, prior to tlio banlc- 
rupt's being adjudged iusane, sucli subséquent adjudication did not abato 
the proceedings nor preclude the court from administering the banl; 
rupt's estate, if the court's jurisdiction was based on acts of banisruptcy 
eommitted while the banlcrupt was sane. 

In Bankruptcy. Motion to dismiss involuntary pétition on ground 
of insanity of tlie bankrupt. 

John A. Van Arsdale, for petitioning creditors. 

C. E. Berger and S. M. Enterline, for committee of bankrupt. 

HAZEL, District Judge. The involuntary pétition was filed in this 
court before Kehler, the alleged bankrupt, was judicially adjudged a 
lunatic by the court of common pleas of Schuylkill county, Pa. Upon 
the instant of filing the pétition this court acquired jurisdiction over 
the property of the bankrupt, and it came under its control and direc- 
tion. À receiver was subsequently appointed to take the property of 
the bankrupt found in the Western district of New York into his con- 
trol and safely keep the same subject to the provisions of the bank- 
rupt act. The term "bankrupt" includcs a person against wdiom an 
involuntary pétition shall not abate because of his death or insanity, 
but the same shall be conducted and concluded in the same manner, 
as far as possible, as though he had not died or become insane. The 
inquisition under the statute of the state of Pennsylvania relating to 
lunacy beyond doubt was conclusive as against later acts by the bank- 
rupt, but the rétrospective findings of the jury did not include the 
period of time when such acts are claimed to hâve been eommitted. 
True, an insane person cannot commit an act of bankruptcy ; but, if 
Kehler was compos mentis at the t:me the acts were eommitted, the 
pétition by creditors being filed before he w^as adjudged insane, I think 
the court acquired jurisdiction of the proceeding. 

Counsel for the gênerai guardian of the lunatic place stress upon 
In re Funk (D. C.) 101 Fed. 244, wherc it was broadly held that a 
court of bankruptcy v^dll not entertain jurisdiction of a pétition by 
creditors to hâve a person adjudged a bankrupt who prior to the 
filing of such pétition had been regularly and duly adjudged insane. 
In that case, however, the court expressed the opinion that in cases 
where the insanity had not been adjudged, and creditors sought the 
adjudication of the bankrupt, a court of bankruptcy might properly 
exercise jurisdiction and could hold the party responsible for acts 
eommitted prior to the ascertainment of his mental incapacity. This 
principle, in which I concur, would seeni to justify a continuance of 
this proceeding. In re Eisenberg (D. C.) 117 Fed. 786, the court 
declined to entertain jurisdiction in proceedings in bankruptcy in- 
stituted by the committee of a lunatic on the ground that he was not 
a qualified person to perform the duties required of him by the pro- 
visions of the bankruptcy act. That lunatics may not file a voluntary 
pétition in bankruptcy except in lucid intervais has frequently been 
decided. In re Weitzel, Fed. Cas. No. 17,365 ; In re Pratt. Fed. Cas. 
No. 11,371. And in Re Stein, 127 Fed. 547, 63 C. C. A. 372, the ques- 
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tion whether he could be adjudicated a bankrupt was mooted. See, 
also, In re Burka (D. C.) 107 Fed. 674. 

The bankrupt act provides that any natural person may be adjudged 
an involuntary bankrupt, and the word "person" bas been construed 
not to include an infant or lunatic. But, where it is shown in the 
creditors' pétition that the bankrupt was qualified at the time the act 
of bankruptcy was committed, and such petitioning creditors, having 
reason to beheve him capable of transacting his business, dealt with 
him, and he immediately thereafter concealed his property or com- 
mitted other acts of bankruptcy without paying his debts, the pétition 
will not be set aside until after searching inquiry as to the debtor's 
mental capacity (where it is claimed in his behalf that he was a lunatic) 
at the time the alleged act of bankruptcy was committed. No harm 
can resuit to him. His interests will be protected under the supervision 
of the court by a guardian ad litem, committee, or next friend. As 
the jurisdiction of the court attached, as hereinbefore stated, before 
the bankrupt was adjudged insane under the writ de lunatico in- 
quirendo, and in view of the presumption of the bankrupt's sanity at 
the time the acts of bankruptcy were committed, the motion to dismiss 
the pétition must be denied. 



CLEMMENTS v. GERMAN INS. CO. 
(Circuit Court, W. D. Missouri. November, 1906.) 

Fnsueance— Conditions Avoimng Policy— Waiver. 

An insurance oompany cannot be deemed to hâve waived a condition in 
a policy of fire insurance malciiig it void in case there was other insurance 
on the property, unless othervvise provided by agreement indorsed thereon 
or attached thereto, because of notice of concurrent insurance given to the 
agent who Issued the policy, who had no authority under its ternis to 
waive such condition, where such information was not conuniinicated by 
him to the company ; nor does the fact that he reported to the company 
certain of the policies on the propertj' then in force, to which no objec- 
tion was made, afCoct the right of the company to insist upon the condition 
In respect to another policy for a substantial amount, which was not so 
reported. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28. Insurance, §§ 968, 
909, 991. 

Waiver of condition -against other Insurance, see note to United Flre- 
men's Ins. Co. v. Thomas, 27 C. C. A. 40.] 

In Equity. 

James T. Burney, for complainant. 
Fyke & Snider, for défendant. 

CARLAKD, District Judge. The above cause bas been submitted 
to the court upon the pleadings and proof. A careful reading of 
the testimony and a considération of the argument of counsel hâve 
not changed the views of the court, which were intimated at the close 
of the oral argument. 

Under the décision of the United States Suprême Court in the 
case of Northern Assur. Co. v. Grand View Building Co., 183 U. S. 
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363, 33 Sup. Ct. 133, 46 L. Ed. 213, no recovery could hâve been had 
upon the policy which the complainant seeks to hâve reformed, if 
ail the Insurance that v^^as on the property described in the policy, 
on February 14, 1903, had been correctly reported to the agent of 
the Company who issued the policy, providing the information in 
regard to the other insurance had not been communicated to the Com- 
pany itself. In this case, however, it appears that the agent who issued 
the policy transmitted to the head officer of the company in his daily 
report a list of other insurance policies that were upon the property. 
The insurance company failed to make any objection to the other in- 
surance, and allowed the policy to stand. So that the court bas no 
hésitation in finding that, as to the policies which were actually re- 
ported to the company by the agent, there was an agreement between 
the company and the insured that the policy in question should stand 
as valid, notwithstanding the other policies upon the property; and 
the complainant has a clear right to hâve the policy reformed so as 
to contain a provision that the policies mentioned in the daily report 
should be excepted from the opération of that provision of the policy 
which rendered the policy void by reason of the taking of other in- 
surance. 

It appears that there was insurance to the extent of about $4,000 
upon the property at the time the policy in question was issued, which 
was not reported by the agent to the company in his daily report. 
As to this insurance, the court cannot find that there was any con- 
tract between the company and the insured that the policy issued 
should be valid notwithstanding that insurance. An additional insur- 
ance of $4,000 was a very material matter for the insurance company 
to know, in view of the fact that there was a large insurance upon the 
property outside of the policy about to be issued. And as, under the 
terms of the policy, the agent had no power to waive any condition 
therein, and no condition could be waived without an indorsement 
in writing upon the policy itself, the court cannot find that the in- 
surance company agreed that the policy in question should be valid, 
notwithstanding any amount of insurance that might be upon the prop- 
erty at the time of its issuance. This would not be giving the officers 
of the company crédit for ordinary business sensé, and would be in 
contradiction of the facts in the case. If we concède that Bolster 
did présent to the agent of the company a full list of ail insurance, 
still the agent could not bind the company, except by performing his 
duties according to the provisions of the policy; and, as he did not 
report to the company ail of the insurance, it cannot be said that the 
insurance company made any contract with the insured that the pol- 
icy issued should , be valid, regardless of the amount of insurance 
then on the property. 

In regard to the name of the insured, there seems to be no real 
conteSt over that proposition; it being immaterial to the insurance 
company whether its liability is to F. E. Clemments & Co. or to F. 
E- Clemments. 

A deci'ee may be entered in conformity to the views herein ex- 
pressed. 
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In re HAUPT BROS. 

(District Court, S. D. New York. April 15, 1907.) 

BANKKUPTCT— POWEBS OF COTJRT— Pbopeety Fraudulently Tkaksfeered. 

Where it clearly appears, in an involuntary proceeding in bankruptcy, 
before adjudication, from the examination of persons to wliom the alleg- 
ed bankrupt lias transferred property, that sucli transfers were fraudulent, 
and that the propertv will be recoverable by the trustée when appointed, 
under Bankr. Act July 1, 3898, c. 541, § 67e, 30 Stat. 564 [U. S. Comp. St. 
1901, p. 3449], as amended by Act Feb. 5, 1903, c. 487, § 16, 32 Stat. 800 
[U. S. Comp. St. Supp. 1905, p. 690], tlie court of bankruptcy bas power, 
without the institution of a plenary suit therefor by the créditera, to di- 
rect its receiver to tal^e possession of and hold the property pending suit, 
when such action is obviously necessary to prevent its loss to the estate. 

In Banl<ruptcy. On motion that receiver be directed to take into his 
possession, pending adjudication, certain property in the possession of 
the persons proceeded against. 

James, Schell & Elkus, for the motion. 
Maurice M. Greenstein, opposed. 

HOUGH, District Judge. A few days before the filing of a péti- 
tion against Haupt Bros., they sold their stock in trade and assigned 
their open accounts to one Samuel Schachter. The sale was in bulk, 
the grantors were retail merchants, and their actual fraud and fraudu- 
lent intent entirely clear. Schachter borrowed part of the money paid 
to the Haupts from Schachter & Son, a firm composed of his father 
and brother, and shortly after the sale was consummated he repaid that 
debt with goods obtained by the purchase. Immediately after selling 
out to Schachter, the alleged bankrupts disappeared. The subpœna 
is in process of service by publication, but no adjudication has yet 
been entered. A receiver having been appointed, Samuel Schachter 
and his brother hâve been examined, under section 21a, Act July 1, 
1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3430], and from 
their own testimony it appears that if ail the Schachters did not hâve 
actual knowledge of Haupt's fraud, and did not actively participate 
therein, they had far more than reasonable cause to perceive and be- 
lieve Haupt's fraudulent intent. Certain of the goods received from 
the sale referred to are still in the possession either of Samuel Schach- 
ter or Schachter & Son. The solvency of the Schachter family seems 
very doubtful. Motion is now made to direct the receiver to take 
into his possession the goods so found, and likewise the open accounts ; 
to keep the former and collect the latter, pending adjudication and 
subséquent suit by the trustée to set aside the sale above described. 

Under section 67e there is a probability almost amounting to cer- 
tainty that the transaction above outlined is null and void against cred- 
itors, and there is almost absolute certainty that, unless the property in 
question be now impounded, suit by the trustée will be futile. To this 
situation ail the reasoning of Horner & Gaylord Co. v. Miller, 17 
Am. Bankr. Rep. 257, 147 Fed. 295, seems to me to apply. Before ad- 
judication the institution of a suit in this court by some of Haupt's 
creditors appears wholly unnecessary. The transaction complained of 
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is, I believe, void as against creditors, and, of course, equally void as 
against the trustée to be appointed. The filing of the involuntary 
pétition is in itself the institution of an action, and it is just as plenary 
an action within the limitations imposed by the statute as is any other 
proceeding at law or in equity. It is famiHar law that property is im- 
pounded to await the resuit of litigation by process, warrant, or order 
based upon ex parte affidavits. In this case the court is moved by 
the dépositions of the substantial défendants themselves. 

As against the Schachters, the motion is granted; order to be set- 
tled upon notice. The remedy hère asked for is confessedly a most 
drastic one. It should never be used, except in the clearest case, and 
to prevent obvious loss through equally obvious fraud. I am not con- 
vinced that by his own statement the fourth party proceeded against 
(Abraham Newman) stands in the same position as do the other three, 
and as to him the motion is denied. 



UNITEB STATES v. MORRIS' HKIRS et al. 

(Circuit Court, E. D. Louisiana. April 1, 1907.) 

No. 13,4G6. 

Appeal and Erboe— Action on Appbal Bond— Invaltdity of Bond. 

An appeal bond, given on an appeal from a .indguieut at law in a féd- 
éral court, which vvas a nullity and inelïective to stay exécution or for 
any purpose, is without considération, and will not support an action. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 4720-4733.] 

W. W. Howe, U. S. Atty., and Rufus E. Fostcr, Asst. U. S. Atty., 
for plaintiff. 

Carroll & CarroU, for défendants. 

SAUNDERS, District Judge. This is a suit on an appeal bond giv- 
en in 1867 in favor of the government. The appeal was taken from 
a judgment in a common-law suit in the District Court. The Circuit 
Court, when its attention was called to the fact that the matter had 
been brought before it by appeal and not by writ of error, dismissed 
the appeal. The défendant then sued out a writ of error, on which 
nothing was donc for 35 years, when the government filed the tran- 
script and had the appeal dismissed on the writ of error. 

This suit is now brought on the appeal bond. Under the décision 
in Saltmarsh v. TuthiU, 12 How. 38?-389, 13 L. Ed. 1034, the pro- 
ceedings by appeal in a common-law case were mère nullities. The 
plaintiff could hâve sued out exécution notwithstanding the granting 
of the appeal, and the appeal would unquestionably not bave operated 
to restrain the exécution of the judgment. I do not think that the 
appeal bond did, in law or in fact, restrain the government from ex- 
ecuting the judgment it had obtained. There was no considération 
for the appeal bond. It effected nothmg in law, and the government 
had therefore no right to sue upon it. 

For thèse reasons, I sustain the exception, on the ground that the 
appeal bond was a mère nullity, and dismiss the suit. 



ABMOTJfi <fe CO. V. SKENE. 241 

ARMOUE & CO. T. SKENB. 

((Tircult Cburt of Appeals, First Circuit February 19, 1907.) 

No. 671. 

1. WlTNESSES— CkOSS-ExAMINATION— COLI-ATEBAI, MaTTEBS. 

It was not an abuse of discrétion for the trial court to permit a wlt- 
ness on cross-examination to be asked, for the purpose of discrediting him, 
wlietber he had been driuliing on tbe day of the injury and at the time 
of the trial. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, §§ 
1106-1108.] 

2. Evidence— Expressions oi' Pain. 

In an action for injuries, statements of witnesses as to plaintlff's ex- 
pressions of pain were compétent. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, §§ 
377-382.] 

3. Appeai^-Haemless Bkroe. 

In an action for injuries to plalntiff by defendant's runaway team, a 
witness testified that C, defendant's superintendeut, was at the scène 
within a few minutes after the accident and ideutifled the team as be- 
belonging to défendant, and, in reply to a gênerai question as to what the 
superintendeut said, tbe witness answered: "ïhis is Arraour's team that 
bas done this, and we are liable." On objection, the court allowed the 
answer to stand de bene, and stated that he would instruct the jury, 
without further testimony, that it had. no efïect, and as to the question 
of liability it had no probative value. During the trial it was admitted 
that C. was defendant's local superintendeut, and that the team belonged 
to défendant, and the court expressly charged that C.'s statement could 
not be considered at ail as an admission of liability. Held, that défend- 
ant was not prejudiced, under such circumstances, by the admission of 
Buch answer. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
§5 4161-4170, 4178-4184.] 

4. Same. 

Where, in an action for injuries to plalntiff by a collision with defend- 
ant's runaway team alleged to bave been negligently pennitted to remain 
unattended in a street. the évidence establishing the identity of tbe team 
as belonging to défendant, and that the horse was left at the curbstone 
with the reins thrown over his back, and later started to run, and came 
into collision with plaintifï's vehicle and caused the injury, such faets 
warranted a verdict in favor of plaintifC, and hence défendant was not 
prejudiced by a technical error in tlie admission of évidence that the 
driver was relleved by défendant of his employment nearly a year after 
the accident. 

[Ed. Note. — For cases in point, see Cent. Dig. vol, 3, Appeal and Er- 
ror, § 4034.] 

Putnam, J., dissenting. 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

Philip B. Adams and Arthur P. Hardy, for plaintiiï in error. 
Charles H. Fiske, Jr. (Andrew Fiske, on the brief), for défendant in 
error. 

Before PUTNAM and LOWELL, Circuit Judges, and AEDRICH, 
District Judge. 
153 F.— 16 
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ALDRICH, District Judge. Agnes Skene vvas injured in Waltham 
by a runaway team, wHîch came into collision with a buggy in which 
she was sitting. It was alleged that the team belonged tp Armour & 
Co., and that the injùry resulted from the carelessness of its agents. 
The particular act of négligence, pointed ont in the proofs, was that the 
driver threw the reins over the horse's back, and went away leaving him 
unhitched in the street. 

There are over 40 assignments of error in this case, Something, at 
least, uiîusual in an ordinary personal injury case. We do not think it 
necessary, nor would it be useful, to discuss the merit of the various as- 
signments seriatim. We do not characterize the exceptions as a whole 
as frivolous, but it is true that they are largely frivolous, and controlled 
by principles of law and rules of practice so familiar as not to require 
discussion. As, for instance, the exception with référence to the cross- 
examination of Macdonald, the driver, who was asked if he had been 
drinking on the day of the injury, and whether he had been drinking at 
the time of the trial, is something controlled by a familiar rule of prac- 
tice. It is quite true that whether he had been drinking on the day 
of the trial, something like six years after the injury, was clearly col- 
latéral to the question of négligence at issue, and had nothing to do with 
it ; but it is not unusual or improper on cross-examination to resort to 
reasonable collatéral expédients for the purpose of discrediting a wit- 
ness. It is unquestionably within the discrétion of the trial judge to 
give reasonable scope in that respect, and it is a discrétion not review- 
able except in cases involving extrême and clearly unwarrantable lati- 
tude. And the exception with référence to the city ordinance, wdiich 
was received and properly explained as something not conclusive, but 
as a pièce of évidence to be considered with the other proofs in the case 
as bearing upon the alleged fact of négligence which the jury were to 
détermine as an ultimate question, and the numerous exceptions with 
référence to the opinions of nonexperts and the statements of witnesses 
as to the plaintiff's expressions of pain, involve no unfamiliar or unset- 
tled questions. 

The only two assignments of error which we feel called upon to con- 
sider at length are those which relate to the admission of évidence both 
of which involve technical error. 

It was a necessary élément of Miss Skene's case to show that the 
team belonged to the company. To do this, as properly might be done, 
a witness was called to show that Mr. Cunningham, the local superin- 
tendent of the company, was at the scène within a few minutes of the 
accident, and identified the team as one belonging to Armour & Co. 
The question, which we think we ought to accept as intended to identify 
the team, an identification compétent to be proven by the admissions of 
the superintendent, was rather brqad, as the witness was asked the gên- 
erai question as to what Cunningharh said, and the witness replied: 
"This is Armour's team that has done this, and we are liable." Al- 
thpugh there was no direct proof as to the relation which Cunningham 
sustained to the Armour & Co. business, it did appear in various ways 
that he assumed direction of afifairs, and at the end of the trial the fact 
was not at ail in controversy that hé was local superintendent. There- 
fore the first part of the answer as to the identity of the team was com- 
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pètent as relating to something within the scope of his authority. More- 
over, this part of the exception is based upon the merest fiction, because 
it was practically conceded before the trial ended that it was an Ar- 
mour & Co. team that injured Miss Skene. It was necessary, however, 
for the plaintiff at the outset to offer proofs tending to connect the in- 
jury with an Armour & Co. team, because it was a thing then apparently 
not conceded. This being so, it was not an unusual thing to allow that 
part of the answer of the superintendent to stand de bene, and, when 
upon the whole case it became a conceded fact without direct proof 
that he was local superintendent, so much of the answer as related to 
the identity of the team was rendered compétent. But while that part 
of the exception relating to identity became mère fiction at the end of 
the trial, because it relates to a thing not remaining in controversy, it is 
still of significance upon the question as to what the purpose was in 
putting the original question. At the stage of the trial at which the 
question was asked, the matter of identity was something requiring 
proof, and we think it hardly reasonable to assume, because the fact 
of identity became a conceded fact later on, that the purpose of counsel 
was alone to develop the incompétent matter as to liability. 

The last part of the answer as to liability was incompétent. But we 
think it only reasonable to assume that the incompétent part was not 
brought ont intentionally. Objection was promptly made, and the court 
said : "I shall admit it de bene, and I shall instruct the jury that, with- 
out further testimon}', it bas no effect, and as to efïect including lia- 
bility it may not be of the least probative value." Thus the court re- 
moved présent considération so far as it could, and left the answer to 
stand, to be made good as to the question of identity, provided Cunning- 
ham's relation to the company should be established, at the same time 
making a distinction against that part which related to liability as some- 
thing which might not be of the least probative force under any circum- 
stances. Later, by way of instruction, the court limited the statement 
to the admission that the team belonged to the défendant, and expressly 
and emphatically told the jury that it could not at ail be considered as 
an admission of liability. We think a formai and impressive statement 
of that kind by way of instruction is quite as effective in the direction 
of removing inadvertent, incompétent matter, especially when made in 
support of an admonition given at the moment of its being delivered 
from the witness stand, as any of the varions means adopted for reliev- 
ing a trial from the influence of accidentai and incompétent statements 
made in the hearing of a jury. Trials can only be as fair as "the lot of 
humanity will admit," and it often happens that witnesses in answering, 
unwittingly and to the surprise of counsel, mix incompétent matter with 
the compétent, and the only relief, as trials go, is through removing the 
efïect by proper caution and admonition. 

We must présume that the jurors understood the court to mean what 
it said, and considered the case independently of the statements of Cun- 
ningham as to liability, as the court told them they should do. If there 
were anything in such a situation leading to a reasonable suspicion that 
the incompétent matter was purposely brought out, the verdict would, 
of course, be set aside, partly upon the ground of punishment, and partly 
upon the ground that it made the trial an unfair cne. It often happens 
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as trials go, and it caiinot be otherwise in the very nature of things, that 
incompétent, and in a sensé prejudicial, matter crops eut accidentally 
arid without design on the part of anybody. It usually cornes from un- 
trained witnesses who hâve no knowledge as to what is compétent and 
what is incompétent, and such matter is generally removed by a ruling, 
and nothing more is thought about it. Thèse things are inévitable, and 
it is necessary in the administration of justice that tlie trial should be 
accepted as a fair one, if the effect is cured by proper cautions and in- 
structions from the trial court. It sometimes happens that incompétent 
matter is ruled in, after discussion and délibération, as something com- 
pétent for the jury to consider, and, when found later in the trial to be 
incompétent, that it is withdrawn from the case under strong cautions 
to the jury, and the authorities are numerous which sustain verdicts as 
based upon a fair trial under such circumstances. Furthermore, as to 
the matter under considération, it cannot with technical exactness be 
said that error was committed, because the évidence in question was 
never in fact admitted ; it at most was only allowed to stand de bene 
under caution. But, quite aside from this, we think we ought to hold 
that the effect of what Cunningham said about liability was eliminated 
by what was said by the court. 

The next point which we consider relates to alleged error in per- 
mitting the plaintiff to show that the driver was discharged from 
Armour & Co.'s employment about a year after the runaway which 
caused the in jury. This point is upon a différent ground, because 
the évidence was admitted and allowed to stand. 

In former times, under a rule existing in many jurisdictions, it was 
compétent to show in personal in jury cases that liighways, sidewalks, 
and appliances upon railroads and in mills were immediately repaired 
upon knowledge of the in jury. Such évidence was received as show- 
ing something in the nature of an admission by the town, city. or 
railroad alleged to be at fault. The old rule bas been overthrown 
in many jurisdictions where it was formerly administered, and un- 
questionably does not exist in the fédéral courts; but, when trials 
were had under the old rule, proofs of repairs to be admissible must 
not be remote in point of time, and, in order to bave any weight or 
probative force whatever with the jury, necessarily must bave been 
closejy related to the time of in jury, because it stands to reason that 
nothing would be proven by way of admission to show that ice or snow 
was removed from the sidewalk a year after an injury by ice, or that 
a hole in a country road was repaired a year after an injury in ques- 
tion. This results because such conditions are necessarily and naturally 
subject to change of seasons, and it is therefore understood that it 
was necessary under the old rule to connect the situation at the time 
of the change with the situation at the time of the injury in order to 
make repairs or changes compétent évidence as admissions of any weight 
whatever for the jury. 

If the évidence as to the driver's discharge bore at ail upon any 
question which the jury had to décide, it would be upon the ground 
that the discharge was in the nature of an admission that he was 
careless at the time of the accident. We are quite unable to see that 
a discharge from employment a year after this runaway could hâve 
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possibly influenced the jury one way or the other upon the question of 
care, or want of care, in respect to the accident in question. If the dis- 
charge had immediately followed the injury, it is possible that the 
jury might hâve been influenced by the inference that he was dis- 
charged because he was careless; but proof of the discharge a year 
afterwards, without in any way Connecting it with the circumstances 
of the accident, could not, as we look at it, hâve influenced the jury 
in any substantial manner upon questions which it had to décide. A 
hundred things may hâve happened during the year to cause the dis- 
charge. It may hâve been that he vi^as discharged because he was pro- 
fane, or because he demanded more pay or less hours, or because he 
advised co-employés to demand more pay or less hours. It requires 
no greater stretch of imagination to connect the discharge with one 
of thèse things than it does to connect it with the accident. The conclu- 
sion therefore is that, while the admission of the évidence of discharge 
involved technical error, it was so immaterial and shadowy in respect 
to the questions of fact which the jury was to décide that it should 
be treated as harmless. 

The doctrine of harmless error, which seems to be a growing one 
in the évolution of law, apparently does not ofi^end the idea of a fair 
trial. A collatéral thing, connected immediately with the time or 
thing in question, may sometimes be treated as not remote, and ad- 
mitted as something having a tendency to show where the fact is ; but, 
on the contrary, the same thing may be so remote in' point of time or 
nature as to be wholly immaterial and inadmissible, because if ad- 
mitted it would hâve no weight, and if excluded would do no harm, 
and under such circumstances, if its admission involves technical 
error, it may be treated as harmless. The whole theory, of course, 
is that the trial, under such circumstances, is a fair one, because the 
resuit, after ail, is uninfluenced by the technical error with respect to 
a thing not having substance. If we were persuaded that harm had 
been donc in this case, or if we had any substantial doubt upon the 
question, we should feel bound to direct a new trial ; but, upon the 
whole, we cannot see that we bave a substantial doubt. There was a 
long trial before a jury. The plaintiff called a witness who saw a 
team, which it is true she did not identify as Armour's team, but one 
which she described as "a yellow team with black marks on it, black let- 
ters" ; a gray horse and yellow wagon. The witness further testified that 
she saw it drive up Felton and Williams streets ; and that she saw 
the driver throw the reins over the horse's back and go into a saloon, 
leaving the horse unfastened. It was not so much a question of 
identifying the man as the team. The substantive weight of the évi- 
dence came from the fact that she saw a driver, not a particular driver, 
and that the driver left the horse unfastened, and that, while the driver 
was in the saloon, the horse ran like a flash down Williams street. 
As we hâve already pointed out, it was not so material to identify the 
man as the team, with the gray horse and the yellow wagon with îalack 
letters, in a runaway down Williams street. Another witness, Addie 
M. Hagar, who heard a disturbance and went to the door recognized 
the large heavy team of Armour's in collision with the buggy in which 
the plaintiff was sitting, and in a few moments Mr. Cunningham, 
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the superintendent, was at the scène of the accident, and recognized 
the team as one belonging to Armour & Go. True, as argued, the 
witness who described what occurred, when the horse was left in the 
Street unhitched, and what occurred as the horse started, did not 
recognize the driver at the trial, but she did describe the horse as 
gray, and the wagon as yellow with black marks and letters. It 
is also true that she could not see that Armour & Co.'s name was on 
thé wagon, because she could not read, but the fact that she could not 
read made the question of identity through a description of the color 
of the horse and the wagon none the less reliable and effective, and,, 
if her description did not fix the identity, it was easily open to attack. 
The train of circumstances unexplained — the gray horse and yellow 
wagon with black letters, at the curbstone, with the reins thrown over 
the back of the horse, the same witness or witnesses seeing the same 
team in a start from the curbstone in a runaway, and a team of the 
same description, seen by other witnesses, involved in a collision whidi 
caused the in jury — makes the case a strong one for the plaintiff, and 
we do not think the technical error at ail changed the resuit from what 
it would hâve been if the technical error had not been made. Therefore 
it would not seem to conserve justice to disturb the verdict. The 
chances are very decidedly in favor of the idea that, if a new trial was 
had; at the expense of time and money, the resuit would be the same. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recoverS costs in this court. 

PUTNAM, Circuit Judge (dissenting). This case relates to twO' 
admittedly plain errors, unless cured as to one by the subséquent rulings 
of the court. Those errors were the resuit of évidence offered by the 
plaintifï below, whom we wiU hereafter call the plaintifï, admitted 
under circumstances we will explain in full, and persistently put in 
by her. The évidence erroneously admitted was put in by the plain- 
tifï with so much persistency that it is plain that she regarded it as 
advantageous, and therefore as prejudicial to the défendant; and 
the only ground upon which a new trial can be refused is that the 
court is asked to be wiser than the plaintifï, and thus find that it is clear 
that the évidence offered was not prejudicial to the défendant, althougli 
the plaintiff evidently acted on an opinion to the contrary, and not- 
withstanding she knowingly and persistently led the court into the 
errors complained of, and therefore presumptively ought not to be 
excused from the results thereof. A judgment hère for the plaintiff 
would be so seriously in avoidance of the absolute rules of law, and 
the practical application thereof, firmly fixed by the Suprême Court, 
and would also do so much injustice to the défendant, that we are 
compelled to dissent from the resuit which the court has reached. 

This is an action at law in tort, in which Armour & Co. was the de- 
fendant in the Circuit Court. The verdict and judgment were for the 
plaintiff.. There are several counts in the déclaration, ail alleging that 
the plaintiff was run down by the defendant's wagon or horse, and 
injured ; : but the case as made was that the defendant's horse was 
negligently left by its driver unfastened, and thereupon ran away, 
and came into collision with the wagon in which the plaintiff was 
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sittiiig, causing fhe injury; The négligence is not alleged to hâve 
been that of the corporation per se, but of its "servants and agents." 
No particular servant or agent was named, but the évidence showed 
that the defendant's team was in charge of its driver, one Macdonald. 
The injnry occurred at Waltham, in Massachusetts, in May, 1900, 
while suit was brought'on June 37, 1905, more than five years after the 
accident, and the case was tried in March, 190G, nearly six years after 
it. The plaintiff is a lady 71 years of âge, residing in Massachusetts, 
and the défendant is a corporation publicly Icnown to be very wealthy, 
and against which a very considérable public impression has been 
created of late through the newspapers. In view of thèse facts, and 
especially in view of the long time between the event and the trial, 
there were spécial reasons why the jury should hâve been guarded 
against loose and improper inferences, and the case tried on the 
legitimate facts properly prôven. 

The plaintiff contended at the trial that the driver went into a saloon 
to get a drink of intoxicating liquor, and meanwhile left his horse 
unhitched, and the horse ran away. The case for the défendant was 
that the horse slipped on a cross-walk for some reason for vi'hich the 
défendant was not liable, and thereupon the horse, being frightened, 
ran away. The défendant was supported on this point by the testi- 
mony of the driver, Macdonald, and by that of one Halloran, who 
seems to hâve been an unchallenged witness, and who testified un- 
qualifiedly that he saw the horse slip on a flat flagstone crossing, and f ail, 
and that then, notwithstanding the driver's efforts to hold him, he got 
away from him. The barkeeper at the saloon where the driver was 
claimed to hâve gone for his drink testified that the driver was not 
there that day. Of course, this was négative testimony, while that of 
Halloran was positive. On the other hand, the only évidence in behalf 
of the plaintiff as to the origin of the accident was that of one Katrine 
Boudro, who testified that she saw the driver throw the reins over the 
horse's back and go into the saloon. She also testified that the horse 
started to run, and that some of the men came out of the saloon and 
ran after him ; but, although she was cross-examined carefully on this 
point, she could not identify Macdonald in any way, even when he 
stood up in court in her présence. This was the entire proof in 
behalf of the plaintiff as to the way in which the accident originated. 
Under thèse circumstances, it is natural that the conclusion of the jury 
on the main issue, as to which the testimony could hardly be recon- 
ciled, was quite certain to be determined by the improper, though 
impressive testimony admitted into the case, first, that the driver 
Macdonald was afterwards discharged by the défendant, and, second, 
the proof of the statement of Cunningham, the defendant's local super- 
intendent, that Armour & Co. was at fault. 

The testimony of Macdonald to which we hâve referred was given 
by him when a witness for the défense. On cross-examination by 
plaintiff, he was asked whether he was then a drinking man. This was 
objected to by the défendant, but was admitted on the ground that 
it was preliminary to asking him whether he was a drinking man on 
the day of the accident. The answer was not insisted on, but the 
topic was pursued as foUows: 
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"Q. Were you or not at that time a drinking man? A. Yes, sir. 
"Q. Had you drank on the 2d day of May? A. No, sir. 
"Q. You hâve been drinking now, haven't you?" 

This was objected to by tlie défendant, but the court admitted it, and an 
exception was taken ; and it was answered, "Yes, sir." 

Mr. Cunningham, the local agent of the défendant corporation, 
was previously called as a witness by the plaintiff, who questioned 
him with référence to Macdonald's drinking. Ail this shows that 
the plaintiff deemed it for the interests of her case to maintain that 
Macdonald was a drinking man at the time of the accident, and ever 
so continued down to and including the trial, and that the plaintiff 
was persistent in bringing ont facts establishing that line of proof. 
We shall refer to this again in connection with the précise exception 
by the défendant to certain other testimony to which this présent 
line of examination was intended to lead the jury. 

The case therefore turned on the question of the négligence of 
the driver, with the very important incidental issue with référence 
to his habits. Notwithstanding this, the plaintiff was permitted to 
prove by Cunningham, the local agent of the défendant at Waltham, 
where the accident happened, called as her witness, that Macdonald 
was discharged about a year or so after the accident. This was put 
in notwithstanding five distinct objections by the défendant, so that 
the plaintiff was acting with her eyes open, and under such circum- 
stances that she ought to take the conséquences of what she did. The 
bearing of this évidence was not explained by the court to the jury; 
neither was the fact that it was not to be regarded by the jury on the 
question of liability pointed out to them. 

Very likely neither the court nor the plaintiff's counsel had in mind 
the change in the gênerai practice to which we will hereafter refer, and 
they were therefore governed by the earlier practice in accordance 
with which such testimony was often admitted without question. On 
being interrogated at our bar, counsel for the plaintiff gave no reason 
for the introduction of the testimony, except that he understood that 
Macdonald, the driver, would be called by the défendant. If Mac- 
donald had subsequently been called by tlie défendant, the plain- 
tiff, of course, could hâve asked him, or any other witness, whether 
he was still in its employment, for the purpose of enabling the jury 
to give proper weight to his testimony, but she had no right to an- 
ticipate in this way the possibility of his being called ; and it is plain 
that there was no reason whatever for bringing out the fact that he had 
been discharged, except for the purpose of influencing the jury on the 
issue of négligence, and the subordinate issue of the alleged habits 
of the defendant's driver, a topic which the plaintiff so persistently 
sought to bring to the attention of the jury. 

On that issue, it is natural to suppose that the jury accepted the 
évidence as an admission on the part of the défendant that the driver 
was either négligent in this occurrence, or that his habits were con- 
tînuôusly bad ; and such an admission as to either would, in the natural 
course, hâve induced the jury to render a verdict against the défendant 
in the contradictory condition of the direct proofs, pro and con, to 
which we hâve referred. 
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It is suggested that the fact that the discharge was a year after the 
accident may hâve had effect in preventing the testimony from preju- 
dicing the défendant. On the other hand, it seems to us that the 
impression which would be made on the minds of shrewd men on 
the jury would be the reverse, and would intensif y préjudices, because, 
in one view, some of them would naturally reason that the driver 
had been kept for a year, until the probability of a suit was passed, 
and also the probability of the defendant's needing his testimony, 
and had then been discharged. But this suggestion is fuUy met by 
the persistency with which the plaintiff sought to bring out the alleged 
improper habits of Macdonald, both at the time of the injury and at 
the time of the trial, thus covering the intervening period, including 
the year during which he remained in the employment of the défendant. 
Ail this must hâve been intended to impress the jury that Macdonald's 
habits were continuously those of a drinking man. It may, perhaps, 
well be said that a test of his habits on the day of the injury, and the 
question of his leaving his horse on that day to go into a saloon for 
a drink of intoxicating liquor, could not properly hâve been exhibited 
to the jury in the reflected light of his subséquent continued habits, 
as sought to be proved by the plaintiff; but the plaintiff thought 
otherwise, and persistently conducted her case accordingly. There 
is nothing in the record showing that the court undertook to parry 
the effect of this testimony, or that the plaintiff, after persistently 
putting it in, did not work it for every advantage which she could 
possibly gain from it. It is difficult to conceive that, taking it ail to- 
gether, the jurors' minds did not probably carry the impression that 
Macdonald was discharged on account of persistent habits as a drink- 
ing man, if not in fact for his alleged carelessness on the day of the 
injury to the plaintiff, thus practically strengthening the presumption, 
in favor of the plaintiff's case, that his habits in that respect led him 
to neglect the team at the critical time. 

Both the Suprême Court of the United States and the Suprême 
Judicial Court of Massachusetts hâve, for a very considérable time, 
practiced on the changed rule which we hâve stated, and, since this 
became recognized as the approved practicc, no case can be found in 
either court involving questions of this character where, after a ruling 
admittting évidence of this kind, on a full objection and proper ex- 
ceptions, a new trial bas been refused. A marked case in the Suprême 
Court is Columbia Railroad Company v. Hawthorne, 144 U. S. 202, 
207, 208, 12 Sup. et. 591, 36 L. Ed. 405, where a new trial was granted 
on this point alone; the opinion concluding as follows: 

"xis the incompétent évidence admitted agaiust the defendant's exception 
bore upon one of the principal issues on triai, and tended to préjudice the jury 
against the défendant, and it cannot be known how niuch the jury were in- 
fluenced by it, its admission requires that the judgment be reversed." 

It will be noticed that this excerpt applies the settled rule of the 
Suprême Court to the effect that, where either party seeks and ob- 
tains a ruling which proves to be erroneous, the burden is on the 
party asking the ruling to establish the proposition that it could not 
hâve improperly influenced the verdict. The cases in the Suprême 
Court on this point are numerous, and it is hardly necessary to go 
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tlirough them. It'is sufiicient to sa}' that they are summed up iti 
the opinion rendered in behalf of the Circuit Court of Appeals for the 
Sixth Circuit, in Inman Bros. v. Dudley Lumber Co., 146 Fed. 410, 
455, as follows: 

"We hâve no right to speculate as to the prejudicial effect of a plain error. 
If its noniirejudicial effect is not so clear as to exclude every reasonable doubt, 
we should reverse." 

If any one is curious to see how firmly the rule as thus stated by 
the Circuit Court of Appeals for the Sixth Circuit is embedded in 
the fédéral practice, a mass of authorities can be found in National 
Biscuit Co. V. Nolan, 138 Fed. 6, 9, 10, 70 C. C. A. 436, and the long 
list of cases there cited could be added if desired. It, perhaps, is wcll 
enough to quote from the opinion rendered in Vicksburg & Meridian 
Railroad v. O'Brien, 119 U. S. 99, 103, 7 Sup. Ct. 118, 30 L. Ed. 290, 
as follows: 

"While thls court will not distnrb a judgmeut for an error that did not op- 
erate to the substantial injury of the party against whoni it vvas coiiiiuitti'd,, 
it is well settled that a reversai wonld be dh-eeted unless it ai)i)eai-s l)pyon(l 
doubt that the error complained of did not and eould not liavc projudicpd the 
rights of the party." 

Whatever might be the resuit if the error was one of the court, 
without the solicitation of either party, the rule applies hère, if neces- 
sary to resort to it ; but this is not necessary, because we bave shown 
that, in a case balanced as this one is, the jury should bave been 
carefully guarded against any improper influences, and the natural 
inference is that this testimony weighed heavily with the jury in 
behalf of the plaintifif. 

We bave stated that the rule announccd in the case of Columbia 
R. Co. V. Hawthorne, 144 U. S. 203, 12 Sup. Ct. 591, 36 L. Ed. 405, 
is established in Massachusetts. We need cite only Hewitt v. Taunton 
Street Railway Company, 167 Mass. 483, 485, 486J 46 N. E. 106 which 
was in substance the same as the case at bar, only in one respect less 
favorable for the plaintifif, because, instead of proving directly that 
the motorman whose alleged négligence was in issue there liad been 
actually dismissed by the défendant, the évidence objected to left on 
the jury only an impression, or an opportunity for an inference, that 
be had been "virtually discharged." For this reason alone the verdict 
was set aside, and a new trial granted. 

The plaintiff claims, however, that there was no objection made 
to the question which brought eut the answer to the effect that Mac- 
donald had been discharged, so that no valid exception was taken. 
She says that the counsel for the défendant made no objection untiî 
after the question and answer were in, and then did not move to 
strike out, so that, therefore, it bas no ground for exception; but the 
whole line of examination had been strenuously objected to, with 
exceptions noted. It was ail brought out on re-examination by the 
plaintiff of one Cunningham, who was tlie local superintendent of the 
défendant, and who was called by her. The first question was as fol- 
lows : "Ls Mr. Macdonald in Armour's employ now?" Thereupon 
defendant's counsel said : "I object to that. It bas no bearing on this 
case at ail." This objection was suftîciently particular, even under 
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the fédéral practice. The court allowed an answer, and an exception 
was reserved. The answer was not definite enough. Then came the 
foUowing question: "For what reason did he [Macdonald] leave your 
employ?" Defendant's counsel said: "I object to that. How can 
that possibly be binding on the défendant?" The court said that hc 
might answer, and an exception was reserved. Then the witness re- 
sponded : "He did not leave." Then came the question by the plain- 
tiff : "What did he do? A. I discharged him." Then followed a re- 
newal of the defendant's objection, and an exception was allowed; 
no objection being made at the time to the allowance of the exception. 
Qrdinarily, this is a sufficient allowance of an exception without re- 
quiring the objecting party to move to hâve the testimony stricken out. 
However, the exception was in the most formai manner to the question 
as well as to the answer, because the whole Une of examination and the 
question to which the final answer strictly responded, inquiring for 
what reason Macdonald left the defendant's employment, were properly 
and fuUy objected to, and an exception allowed. Thèse were broad 
enough to cover the whole topic. 

Under the circumstances, the évidence was prejudicial, and, even 
if not clearly so, it is not shown not to bave been otherwise. It bas been 
recognized, as we bave seen, as of a class which alone is sufficient to 
require a new trial. It was objected to in varions forms, and yet 
persistently called out by the plaintiff, and she should stand the con- 
séquences of her own persistent requirement in this direction. A new 
trial should be granted on account of this exception, if for no other 
reason. 

The next question relates to the conversation with Cunningham al- 
ready spoken of. It is plain that his position was not of that character 
which authorized him to bind the défendant corporation by a mère ad- 
mission, and it is not now claimed that it was. Notwithstanding a long 
discussion between the counsel and the court, and notwithstanding that 
ail objections were expressly reserved by the court, with the observation 
by it that the exceptions had been fuUy stated and ail rights were saved, 
a witness called by the plaintif? was permitted to testify that Cunning- 
ham said a few moments after the accident that the colliding team was 
Armour's, and that Armour & Co. was liable. 

This came into the case under the foUowing circumstances: The 
plaintifif called a witness, Addie M. Hagar, who testified that the plain- 
tiff lived with her at the time of the trial, and had lived with her for 10 
years. Therefore we must assume that the plaintifï and her counsel 
knew fully what the witness would testify, so that any answer brought 
out by any gênerai question to her must be assumed to bave been de- 
liberately sought, and not to hâve been brought into the case in a man- 
ner which surprised the plaintiff or her counsel, or which was not antici- 
pated. She testified that she met Cunningham, apparently the first 
time, the day of the accident. She was permitted to testify that she had 
a conversation with him, which was, of course, properly admitted as 
preliminary. Then this question was put: "What did he say to you ?" 
It is true that this was a gênerai question; but, as we hâve already said, 
the plaintiff must be charged with knowledge of what the answer would 
be. It does not appear that either the court or the défendant had any 
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knowledge in référence thereto: except as it was suggested, as we will 
show, in the discussion relative to the question wliicli occupied, first and 
last, nearly four printed pages of tlie record. 

Tiie défendant immediately objected, on the ground that the subject- 
matter was "incompétent, irrelevant, and immaterial, and not a part 
of the res gestae." Thereupon counsel for the plaintiflf said : "We 
hâve been over ail that, and your honor has ruled de bene that it was 
admissible." This going over, and the ruling de bene esse that was re- 
ferred to, do not appear in the record ; but this is of no conséquence, 
because the whole matter was discussed in what does appear. There- 
upon the court said : "I do not know what the witness says. I do not 
know whether it would hâve any bearing. I do not know what his rela- 
tions were to the parties" — meaning by the word "his" Cunningham. 
The court repeated that he would allow the question de bene, and then 
added: "I shall try to properly instruct the jury as to its efïect, that it 
must be connected before it shall hâve any efïect, and that they shall 
not be prejudiced by any statement until it is connected." Thereupon 
the défendant made further objections, especially to the point that the 
testimony was allowed to go in before it was properly connected, in the 
following language : 

"We make the further objection that It Is not admissible at this time, be- 
cause it tends to préjudice the jury if it should not be connected, and for 
the further reason that there is no connection shown between Cunningham and 
the accident, and no authority on his part to bind the défendant by any state- 
ment that he sees fit to make ; and we object to it as being prejudicial to the 
défendant to ofCer it in évidence at this time without having been properly 
connected with them, as being highly prejudicial to the jurj-. Supposing this 
witness will testify that Cunningham ran up there and said: 'We are liable 
for this whole thiug, we are at fault.' Now, we never can get that away from 
the minds of this jury, because they still hâve that with them. They will re- 
member it, Cunningham's statement; and, if it is not lawful for that to be in- 
troduced in évidence, then it should not go to the jury at ail. They should 
not bave it under the guise of Connecting it later on with some authority from 
Armour & Co. to make some such statement as that. Why is it not fair to 
the défendant, if they want to prove that, to sliow Cunningham's authority 
and relation with the company, show that flrst, and make it conditioned that 
they shall show that before they show any such statement? We are perfectly 
willing that this witness may be excusedi and called back, if they want to 
prove that." 

Our observation as to this îs that it appears from it that the défendant 
had some understanding of what the witness would probably include in 
her testimony, and most speciiically objected to bringing that out ; and 
that the défendant also clearly brought out the reasons why the court 
should not permit the évidence to go in unless it was first connected, 
and the manner in which the order of proof would préjudice the jury. 
In this respect the plaintifï clearly brought herself within the intimation 
in Clark v. Fredericks, 105 U. S. 4, 5, 26 I,. Ed. 938, which we will refer 
to hereafter. 

This was immediately followed by the plaintiff's counsel, as follows = 
"I do not see any objection to that, your honor." Just what he means 
by the word "that" is not clear. Then he continued : 

"But it seems to me, under the assurances that I bave given both to you 
and my brother Adams, that I shall show what Cunningham's connection with 
the matter was, whether or not he was an employé, and what his duties were. 
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by various witnesses— It seems to me tbat it is perfectly compétent to let it go 
in now." 

Then, after some conversation, the court asked the plaintiff's counsel : 
"Hâve you summoned Cunningham ?" To which counsel replied: 
"No, I understood he was hère in court." Then the court continued : 

"You must conduct tbe testimony in your own way. I will allow you, it 
you désire to, not expressing my opinion as to what tbe better process would 
be in the order of testimony, but, if you désire, as a counsel in this court, to 
ask tbat question, saying tbat you Intend to conriect it lu tbe proper way with 
tbe transaction, I will allow you to ask tbat question, and will allow the wlt- 
ness to answer." 

Thereupon the defendant's counsel inquired as follows: "In order 
to make the record straight, may I renew my objection?" The court 
replied : "It may be regarded— I will state it fully that your objections 
are noted, and the rights of the défendant are saved." Then the ex- 
ception was properly noted, and the question, "What did Cunningham 
say to the witness," was put. Defendant's counsel thereupon renewed 
his objection, and the court said : "That is renewed, and the exceptions 
are stated fully, and your rights are ail saved." Then came in the ob- 
jectionable testimony, and the défendant made a new motion to strike 
out ; but the court still adhered to its ruling to permit the testimony de 
bene esse, and to afterwards instruct the jury that without further tes- 
timony it would hâve no effect as to liability. This was again excepted 
to, and the court replied : "I bave only ruled so far de bene, that ques- 
tion and answer may not be stricken out." 

This, therefore, went in under the positive assurance of plaintiff's 
counsel that he would properly connect Cunningham with the défendant 
corporation, which assurance was so far from being carried out that, so 
far as the record shovi's, not even any attempt was made in that direc- 
tion. Under the circumstances, the court should hâve reverted to its 
caution to the plaintiff's counsel involved in the language which we 
bave already given, namely, "saying that you intend to connect it in a 
proper way with the transaction," and should not bave allowed the case 
to go to the jury, or, as it was allowed to go to the jury, the verdict 
should, in conséquence of the broken pledge from the plaintiiï's counsel 
to the court, bave been set aside if for the plaintifï, and, in addition 
thereto, the plaintiff's counsel might well hâve received a reprimand for 
the manner in which this objectionable and prejudicial évidence got be- 
fore tbe jury. Subsequently, at the close of ail the testimony, and be- 
fore the charge was given the jury, the défendant again moved to strike 
out the conversation with Cunningham "so far as he stated that Armour 
& Co. were responsible for the accident, and were liable." The court 
refused to strike it out, but it stated that it would charge the jury not 
to consider it. The court evidently thought that the interests of the de- 
fendant required that it should not strike out. Thereupon the défend- 
ant again reserved an exception. We do not note this motion, and the 
ruling and exception in référence thereto, except so far as it shows that 
the défendant never yielded its rights with référence to the admission 
of this conversation. 

A suggestion was made in behalf of the plaintiff that, perhaps, this 
conversation might be regarded as a part of the res gestœ. Possibly it 
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was, so far as the mère ownership of the team was concerned ; but this 
was not insisted on, and, as submitted to us, the only plausible answer 
to the exception is that the court finally instructed the jury to disregard 
the testimony so far as it bore on the question of liabiUty. The state- 
ment as to Habihty was not only inadmissible (Vicksburg & Meridian 
Railroad v. O'Brien, 119 U. S. 99, 105, 7 Sup. Ct. 118, 30 L. Ed. 299 ; 
Union Insurance Company v. Smith, 124 U. S. 405, 423, 434, 8 Sup. 
Ct. 534, 31 L. Ed. 497) but it was of the gravest character so far as its 
influencing the jury was concerned, and it is difficult to believe that its 
efïect was ever eradicated. It is true, as said in Hopt v. Utah, 120 U. 
S. 430, 438, 7 Sup. Ct. 614, 30 L. Ed. 708, and in Throckmorton v. 
Holt, 180 U. S. 553, at page 557, 21 Sup. Ct. 474, at page 476 (45 L,. 
Ed. 663), that the gênerai rule is that a direction of the presiding judge 
to the jury to disregard évidence improperly drawn out in the course 
of a trial cures the error; but it is also true, as further said, that there 
are instances where such a strong impression is made by such testimony 
that a subséquent withdrawal does not remove the efïect caused by its 
admission. 

Waldron v. Waldron, 156 U. S. 361, 15 Sup. Ct. 383, 39 L. Ed. 453, 
arose on an exception taken to argument of counsel. There the court 
directed the jury to disregard the improper expressions, and yet neither 
there, nor in Holt v. Throckmorton, was the verdict saved. In the case 
at bar, it is difficult to conceive that, in view of the peculiar conditions, 
the impression made on the mind of the jury was ever efïaced. Hère 
was, as we bave shown, a case where it was very difficult for the ordi- 
nary jury to reconcile^the conflicting testimony ; yet the représentative 
of the défendant was said to bave made a statement which was, in fact, 
a verdict in favor of the plaintiff on the whole issue. Looking at the 
reasonable probabilities, this would be seized on by the jury in such a 
way that the jurors' minds were satisfied about it, and that satisfaction 
would not be impaired by anything that subsequently occurred. 

After so strong an assurance as there was hère that the testimony 
would be connected, in view of the fact that it was of such an impres- 
sive character that, presumably, it was impossible to eradicate the efïect 
of its introduction, it would be a gross injustice not to allow the de- 
fendant clear and full relief. As well observed by the Suprême Court, 
in an illustrative way, in Dunlop v. United States, 165 U. S. 486, 498, 
17 Sup. Ct. 375, 41 L. Ed. 799, slips are liable to occur in the beat of 
argument and otherwise in every trial, which must be regarded as such, 
and which, if remedied to the extent of the ability of the court and coun- 
sel, must be overlooked, or justice could rarely be donc ; but, in the case 
at bar, this testimony, as we bave shown, was called out under such cir- 
cumstances that the plaintiff is presumed to bave known what it would 
be, and to hâve been seeking to draw it out deliberately. In addition to 
this, the testimony was ruled in after a discussion which occupies near- 
ly three pages of the printed record, and after a positive assurance by 
the plaintiff's counsel that he would show what Cunningham's relation 
to the corporation was, an assurance which he did not follow up by even 
the slightest attempt to accomplish it. Therefore the whole was done 
deliberately. 
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It is true tliat it may be plausibly claimed that, as the court admitted 
it de bene esse, it was an incident of the right of the court to détermine 
the method in which the testimony should be educed ; that is, the order 
of proof. While this right is a gênerai one, it is not without exceptions, 
as may be inferred from Clark v. Fredericks, 105 U. S. 4, 5, 26 L. Ed. 
938, where it is said that a judgment will not be reversed because of an 
error in directing the order of testimony, "unless it clearly appears that 
the complaining party has been injured by what was done." Moreover, 
we think there can be no question that there was such prejudicial resuit 
in the présent case, although the error may not hâve been strictly an 
error of the court, in view of the assurance of counsel for the plaintiflf 
which was not made good, yet it stands in the same condition as the im- 
proper statements of counsel to the jury in Waldron v. Waldron, supra ; 
so that, although, strictly speaking, the court itself may not hâve com- 
mitted an error, yet there was prejudicial error in the trial from which 
the défendant ought not to suffer. 

It is, however, insisted that Cunningham's statement covered the 
question of the ownership of the team, and that that portion of the state- 
ment relating to liability slipped in in such a way as is common with 
witnesses who do not quite appreciate what is admissible and what is 
not admissible; so that it would be unjust to deprive the plaintiff of 
her verdict on account thereof, in view of the caution given by the court 
to the jury. But it did not slip in, because, as we hâve shown, the rela- 
tions of the plaintiff with the witness were so intimate that she is pre- 
sumed to hâve known ail that her witness would testify to, and the ques- 
tion was put broadly, "What did he say to you," and thus in such a vi'ay 
as to bring out whatever was in the plaintiff's mind. Moreover, as we 
hâve shown, plaintiff's counsel was cautioned against so sweeping a 
question by the suggestion made by defendant's counsel that the wit- 
ness might testify that Cunningham said : "We are liable for the whole 
thing. We are at fault." 

Moreover, there was no issue as to that portion of Cunningham's al- 
leged statement which related to the ownership of the team, which was 
"that it was Armour's team that done it." This did not mean that it 
was 'Armour's team that was left by sonie driver who went into the 
drinking saloon, if there was any such team or any such driver, for 
Cunningham knew nothing about that; but it did mean only that it 
was Armour's team which came into collision with the plaintiff. On 
this there was no controversy, because the bill of exceptions commences 
with a statement as foUows : 

"The défendant admits that Its horse ran away on the date named, and 
that the wagon to which it was attached rau into, and coUided with, the 
wagon in which Miss Silène was sitting, and threw her out upon the sidewallï ; 
but dénies any négligence on its part." 

Apparently this is an agreed statement of the real issue, and the only 
issue, tried by the jury, and this apparent condition is fortified by the 
charge to the jury, in which the learned judge, in commenting on Cun- 
ningham's alleged statement, said that, "if he said what is alleged, it 
bears on the question only * * * whether it was their team, the 
defendant's team, which I understand them to hâve admitted." More- 
over, in tlie long discussion with référence to the admission of the testi- 
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mony as to Cunningham's statement, there was no proposition or sug- 
gestion of any kind that the plaintiff offered it for the purpose of prov- 
ing the identity of the colliding team, or had any need to use it therefor ; 
and, subsequently, on the various motions of the défendant to strike out 
this testimony, there was no oiifer on the part of the plaintiff to limit it in 
any particular. There was, as we hâve already said, a question of the 
identity of the man who went into the drinking saloon, if any person 
went in there, and an examination of the witnesses which bore on this 
particular issue ; but the record nowhere shows any question as to the 
identity of the team which collided with the plaintiff. On the other 
hand, what we hâve referred to leads to the just conclusion that there 
was no such issue. Therefore, in that respect, the error cornes within 
the ruling of the court in Waldron v. Waldron, 156 U. S., already re- 
ferred to, at page 384, of 156 U. S., at page 389 of 15 Sup. Ct. (39 L,. 
Ed. 453), where it was said that it was true that the matter improperly 
put in by the counsel, which resulted in the new trial, related in one 
particular to a material issue ; but, as that issue had been confessed by 
the pleadings, and was admitted in open court, it was whoUy inadmis- 
sible. Under ail the circumstances, it seems plain that this évidence 
was introduced for an improper purpose, and only for an improper pur- 
pose, so that the plaintiff should stand by the conséquences of her act. 

An exception was taken by the défendant to the admission of an or- 
dinance of the city of Waltham imposing a penalty for allowing a horse 
to remain standing in the street, not in the care of some compétent per- 
son, unless properly weighted or securely fastened. As we understand 
the case, this was admitted merely on the question of négligence, and, 
as we understand the common practice in Massachusetts, ordinances of 
that character are admissible in évidence for the purpose named. 

Forty-three errors are assigned, covering nearly 19 printed pages. 
Many of them relate to opinions of nonexperts and to expressions of 
pain, ail of which were admissible in évidence, within the rules shown 
by Insurance Company v. Rodel, 95 U. S. 232, 24 L. Ed. 433 ; Northern 
Railroad Company v. Urlin, 158 U. S. 271, 15 Sup. Ct. 840, 39 L. Ed. 
977; O'Neil v. Hanscom, 175 Mass. 313, 56 N. E. 587; McCoy v. 
Jordan, 184 Mass. 575, 69 N. E. 358; and other cases of the same fchar- 
acter, some of which are grouped in Chase's Stephen's Evidence (2d 
Ed.) 141, 142. The other errors assigned, to which we hâve not re- 
ferred, were not brought to our attention in such manner as to demand 
our investigation of the record with référence to them. For example, 
one was that the court refused to direct a verdict for the défendant, as 
to which ail said to us was merely that this brought up "the whole ques- 
tion of the defendant's négligence, and the plaintiff's freedom from con- 
tributory négligence," without anything further in référence to it. In 
like manner, eight assigned errors are disposed of in the defendant's 
brief by a mère référence to the fact that they were assigned, with a 
claim that the jury should hâve been fully and clearly instructed in re- 
gard to the subject-matters thereof. Of course, such treatment of al- 
leged errors not only fails to meet the rules of this court, but also to 
conform to any practice which would require attention from any ap- 
pellate tribunal. We think, however, that we hâve disposed of every- 
thing which is likely to arise on a new trial, or to which, for any reason, 
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it is necessary to give particular considération. We hâve called atten- 
tion to the différent methods of alleging négligence in the several counts 
of the déclaration. On account thereof the défendant moved before 
trial that the plaintiflf elect between the counts, which motion was de- 
nied, and the défendant excepted. Clearly, according to the settled 
rules of practice, this, under the circumstances, was within the discré- 
tion of the Circuit Court, and forms no basis for an application to us. 
On the whole, notwithstanding the numerous alleged errors which 
do not demand attention, the writer of this dissenting opinion is of the 
firm conviction, for the reasons herein stated, that, by refusing the de- 
fendant a new trial, great injustice is done it, and the rules of law, as 
settled and applied by the Suprême Court, are violated. 

NOTE. — The following is the opinion of Haie, District Judge, on defenclant's 
motion for a new trial: 

HALE, District Judge. In this case the only question requiring a written 
opinion of the court is upon the motion to set aside the verdict because the 
damages were excessive. The plaintiff was a woman G5 years old at the time 
of the injury. The trial of the cause was some six years after the injury. The 
.iury found for the plaintiff, and awarded damages in the sum of $10,000. 
When the verdict was rendered, I was of the opinion that tho damages awarded 
by the jury were excessive, and that, in the exercise of a Sound, judicial dis- 
crétion, it would be the duty of the court to rediiee the verdict or set it aside. 
After a very careful study of the case, I am still of the same opinion. I am, 
on the whole, of the belief that the jury must hâve been influenced by par- 
tiality during the conduct of the cause, and hâve rendered a rather larger ver- 
dict thau the évidence fairly sustains. It is just, however, to say that, lu iny 
opinion, the évidence warrants a substantial verdict for the plaintiff. Neither 
the plaintiff nor her counsel attempted, during the trial, to arouse pre.iudice or 
passion against the défendant, or to inflame the jury's mind by any undue or 
unauthorized appeal to them. The plaintiff, at tlïe time of the trial, was over 
70 years old. She told her story in a simple, straightforward, and evidently 
truthful manner. The évidence justifled a substantial award for doctors' bills, 
care, and nursing during the six years from the time of the injury until the 
time of the trial, and a very considérable sum for the plaintifC's Personal suf- 
fering, both physical and mental. In référence to her suffering, the plaintiff 
did not undertalce to exaggerate or to appeal to préjudice or sympathy. She 
showed that she had suffered severely during the several weeks when she lay 
in bed ; that she had suffered ever since froni weakness ; and, for a considéra- 
ble part of the time, from dizziness, nausea, bleeding from the nose, and from 
constant appréhension and fear of the récurrence of fainting and dizzy spells. 
The évidence of the plaintifE's physicians tends to show that tho injuries are 
permanent in their nature, and tends also to show that she will suffer during 
the remainder of her life, although she was in good health before the injury. 
It is fair to say, too, that the médical testimony is not of an exaggerated char- 
acter. 

I could see, at the time of the trial, that the very simplicity and directness 
of the plaintiff's manner of giving her testimony, and of the testimony itself, 
had a great efCect upon the jury, and would be likely to wiu from them a very 
large verdict. I therefore instructed the jury that, if they came to a question 
of damages, it was their duty to exercise great care in that branch of the case. 
I went so far in my charge as to say to tliem that, while juries should be just 
in the estimation of damages, they were not perniitted to be gênerons, and that 
juries more often than otherwise were aecustomed to err in the direction of 
unreasonably high verdicts. 

There were some tliings in the conduct of the case, on the défendant'» part, 

that might tend to influence the jury in the direction of high damages. As a 

matter of fact, they did render a verdict for larger damages, I think, than can 

be warranted by the évidence ; but the plaintiff is clearly entitled to a verdict 

153 F.— 17 
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for a very considérable sum. She Is entitled to a reasonablç amount for what 
she bas paid her physicians, and for reasonable bills for nursing aad attend- 
ance ôuriug the six years. The large élément oî damages, however, is for her 
suffering. The peculiarity of the plaintiff's case in this regard is that she bas 
shown six years of actual suffering, part of the time of a severe character ; 
for this she should hâve compensation. The testimony of her physicians tends 
also to show that she will hâve some suffering in future during the expecta- 
tion of her life; and for this she should recover something. 

The great question in the case Is : How much should be allowed to the plain- 
tlff for her six years of suffering? Upon this question there bas been very 
extended argument by the learned counsel in the cause, who hâve cited a very 
great number of cases vrhere the question of excessive damages bas been eon- 
sidered by the courts. Two cases exactly alilte cannot, however, be found in 
judicial llterature; and the whole matter must corne to a question of .ludieial 
discrétion. It is undoubtedly my duty in this case not to grant a new trial un- 
conditionally, but only in the event that the plaintiff shall not file a reinit- 
titur. If the question of allowing a remittitur were a new question, the objec- 
tion might be raised tbat a court cannot order a remittitur, vvithout invading 
the province of the jury, so that the resuit would be a verdict of the court, and 
not of the jury ; but the practice of fédéral courts makes it clear that the 
court may correct a verdict of the Jury in respect to excessive damages, and 
Is not limited to grantlng an unconditional new trial. This court in this cir- 
cuit bas lately, and many times, had to pass upon this question. The Supremo 
Court bas fully considered it. In Blunt v. Little, 3 Mason, 102, Fed. Cas. No. 
1,578, Mr. Justice Story, while admititng that the exercise of the discrétion of 
the court to disturb the verdict of the jury was full of delicacy and difficulty. 
recognized it to be a duty to interfère when it clearly appeared that the jury 
had given damages that were excessive. See Arkansas Cattle Co. v. Mann. 
130 U. S. 69, 9 Sup. et. 458, 32 L. Ed. 854; Northern Pacific R. R. Co. v. Her- 
bert, 116 U. S. 642, 646, 6 Sup. Ct. 590. 29 T.. Ed. 755: Hansen v. Bovd. 1G1 
U. S. 397, 16 Sup. Ct. 571, 40 L. Ed. 746; Daigneau v. Grand Trunk Ky. Co. (a 
récent opinion by Judge Brown) 153 Fed. 593. 

While. in the exercise of a sound, judicial discrétion, I cannot allow the ver- 
dict of $10.000 to stand, it is my duty to carefully review the testimony. and 
to allow plaintiff to retain as large a portion of this verdict as the évidence 
will, in my opinion, warrant. I am of the opinion that there is a reasonable 
basis in the testimony for a verdict of $6.500. If the verdict had been for thaf 
amount only, I should not hâve set it aslde. 

. A new trial will be granted, upon the ground of excessive damages, unless. 
within 14 days, the nlaintifT shall remit the sum of $3.500, and cousent to judg- 
ment for the plaintiff for the sum of $6,500, and costs. 
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JARMUTH V. SAME. 

(Circuit Court of Appeals, Eighth Circuit. January 24, 1907.) 

Nos. 2,427, 2,428. 

1. Evidence— Contbacts—Vabiance of Writing by Paroi^. 

In the adjustment of private reciprocal riglits, where the parties bave 
deliberately put into writing their mutual convention, sueh expression of 
their intention and understanding is final and conclusive, and cannot be 
varled or controlied by any antécédent negotiations or déclarations in pais. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, § 1756 1 

2. PBOPEnTT— Reai, ob Pebsonai>— Manneb or Tbeatment by Ownee. 

Slag, dumped as refuse from an ore smelter or mill while ordinarlly 
appurtenant to the land on whlch it is dumped, may be treated by the 
owner of both the land and dump as personalty, and may be sold and de- 
Uvered as such. 
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3. Sales— CoNTRACT fob Conditional Sale— Remedy of Selleb fob Beeach. 

Where the right to reelaim property conditionally sold is reserved to 
the seller in the event of the failure of the purchaser to make payment of 
any installment of the purchase priée, he may not retalie and appropriate 
the property, and also recover the unpaid instalhnents of the purchase 
priée ; but his remedy is in the alternative, unless the eontrary is so clear- 
ly provided as to leave no reasonable doubt that such was the intention 
of the parties. 

[Ed. Note. — For cases in point, see Oent Dig. vol. 43, Sales, §§ 1418- 
143S.] 

4. Same — Construction op Contbact. 

The owner of land on which there were dumps of slag and smelter pro- 
ducts entered Into a contract denominated a "lease," by which he purport- 
ed to lease the land for a stated term, witli the right to remove the dumjitî 
on payment of a séries of notes maturing at intervais through a portion 
of the term. The contract provided, in effiect, that renioval of the dumps 
should proceed only in proportion as payments were made, that when ail 
the dumps were removed the lease should terminate, and that on payment 
of ail the notes on or before maturity the lessee should be entitled to a 
bill of sale of the dumps, with the riglit to remove the same within a speci- 
fied term. It further provided that : "It is mutually agreed that ail work 
on the said above deseribed slag, slag dumps and materials and smelter 
products shall be performed in a thorouglily workmaulike mauner, and 
that any failure of the said party of tlie îirst part to do or keep any of 
the agreements herein, * * * or auy failure to pay immediately when 
due any one or more of said 100 promissory notes. * * * shall work 
a forfeiture of ail rights of the said party of the flrst part under this 
agreement, and the said party of the second part shall hâve the riglit 
* * * to déclare each and every one and ail of the said 100 promissory 
notes, or whatever uumber of the said notes may remaiii uni)aid. * * * 
immediately duo and payable, and * * « to eollect the same, * * « 
and in case of forfeiture as aforesaid ail work done and money expended 
by the said party of the flrst part shall inure to the party of the second 
part as liquidated damages, * * * and the saia party * * * may 
thereupon * * * enter upon said premises and disjiossess ail persons 
oeeupying the same." Held, that such transaction was not a lease, but a 
conditional sale of the material in the dumps. whi(-h gave the owner al- 
ternative remédies for breach of the contract, and that, wiiere he declared 
a forfeiture and took possession because of default in payment of notes, 
he could not also coUect the notes maturing thereafter. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales. §§ 1327- 
1331, 1431.] 

5. CONTEACTS — OOXSTRCCTTON — SUBSTITUTING "Ob" FOB "AnD." 

To prevent an absurd or unreasonable resuit, the word "and," used in 
a contract, may be read "or," or vice versa. 

Sanborn, Circuit .Tudge, holds that the contract gave the seller tbe right 
to eollect the entire purchase price, and also to retake and hold the proji- 
erty sold, but eoneurs in the resuit on the ground that such provision was 
so unconscionable that it would not be enforced by a court of equity or 
bankruptcy. 

Appeal from the District Court of the United States for the District 
of Colorado. 

On the 23d day of March, 1905. an agreement in writing was entered into 
between the Independence Smelting & Refining Company, a corporation of 
Colorado, as party of the first part, and Adolph ,1. Jarmuth, of Denver, as 
party of the second part, the essential parts of which contract are as follows : 

"That the said party of the second part, for and in considération of the sum 
of one dollar to him in hand paid by the said party of the tirst part, the re- 
ceipt whereof is hereby acknowledged, and for and in considération of the 
further sum of forty-nine thousand and nine hundred and fifty ($49,950) dol- 
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lars, to be paid according to the ténor of one hundred (100) certain promlssory 
notes made by the said party of the first part to the said party of the second 
part, each of the said notes being of even date herewith, and each of said notes 
being for the principal sum of flve hundred ($500) dollars, except that certain 
promissory (note) falling due the 28th day of January, 1907, which shall be for 
the principal sum of four hundred and flfty ($450) dollars, and for and in con- 
sidération of the agreements and undertakings of said party of the first part 
herein expressed, has demised and let unto said party of the flrst part, for the 
purpose of taking and using, for a term of flve years and no longer, com- 
mencing March 28, A. D. 1905, and ending March 28, 1910, ail the slag, slag 
dvimps and ail materlals and smelter prodncts, belonging to said flrst party, 
situated upon the following described land at Golden, Jefferson County, Colo- 
rado : [Hère follows a description of the land by metes and bounds] ; being 
the slag, slag dumps and ail materlals and smelter products situated about 
three thousand (3,000) feet southwesterly from the smelter now operated by 
said flrst party. 

"And the second party, for the considération nanied herein, hereby granta 
to said flrst party, its agents and employées, free acccss to said slag, slag dumpg 
and ail materlals and smelter products upon said land, and full and free 
right of way over, upon and across said land at any and ail parts thereof, 
for wagons and wagon roads, tramways and tramway tracks, railways and 
railway tracks, aerial tramways, pôle Unes and bucket Unes during the term 
of this lease, for the purpose only of loading, taking out and carrying away 
said slag, slag dumps and ail materlals and smelter products in accordanoe 
wlth the terms and objecta of this agreement, provided, however, that this 
lease shall terminate as soon as ail the slag, slag dumps and ail materlals and 
smelter products shall hâve been removed from said land, whether the said 
flve years shall bave expired or not." 

Provisions reserving right of access in party of second part. 

Further provision regarding the method of working and removing the slag 
and smelter products, in blocks of 100 feet parallel with the tracks of the 
Colorado & Southern Kailway. 

Provision as to the payment of the notes consecutively, and, after May 
8, 1905, within six weeks after maturity, with interest after maturity at 1 
per cent, per month, "providing no slag, slag duin])s or other materlals or 
smelter products shall be removed from said land by said flrst party after 
any of the said notes are past due one week and unpaid" ; with the furtlier 
agreement that, if the flrst party desires an extension of any note, written 
notice shall be served upon the second party by registered letter or in person, 
before the maturity of such note. 

Then a provision regarding the discount of any one or more of the notes, 
by payment before maturity. 

"It is mutually agreed that ail work on the said above described slag, slng 
dumps and materlals and smelter products shall be performed in a thoroughly 
workmanlike mauuer, and that any failure of the said party of the flrst part 
to do or to keep any of the agreements herein, includihg the above described 
agreement to worli said slag dumpg in blocks of one hundred (100) feet, or any 
failure to pay Immediately wheu due any one or more of the said one hundred 
(100) promissory notes maturing on or before the 8r!i day of Slay, 1905, or fail- 
ure to pay the rest of said one hundred (100) i)romissory notes within six weeks 
after the same beoomes due according to the ténor of the same, provided notice 
of extension, as aforesaid, shall bave been given, or the taking or using of more 
than flve hundred (500) tons per week of and from the said slag dumps as here- 
inafter provided while any (one) or more of the said one hundred (100) notes 
shall romain unpaid, shall work a forfeiture of ail rights of the said party of 
the flrst part under this agreement, and the said party of the second Dart shall 
bave the right, on giving a three days' written notice to tlie said party of the 
flrst part to déclare each and every one, and ail of the said one hundred (100) 
promissory notes, or whatever number of tlie said notes may renuiin unpaid, 
given to pay for the within lease, immediately due and payable, and shall liave 
the right, immediately, to collect the same from the said party of the flrst 
part and in case of forfeiture as aforesaid, ail work done and money expend- 
ed by the said party of the flrst part shall inure to the beuefit of the said 
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party of the «isc-ond part as liquidated damages for tlie failure of the said 
party of the first part to keep the agreements in this writing; and the said 
party of the second part, or his agent, niay thereupon, with or without de- 
niand of possession in writing, enter upon said premises and disiwssess ail 
persons oeeupylng the same, with or vvlthout force, and with or without pro- 
cess of law, or, at the option of said party of the second part, the said party 
of the first part, its offlcers or agents, and ail persons found in occupation, 
may be proceeded against as guilty of unlawful detaiuer." 

Provision that in case of forfeiture the first party shall bave 15 days there- 
after to remove improvements, etc., piaced by it upon said land for the pur- 
pose of the lease. 

Provision that in case the first party shall be unable to earry eut said con- 
tract by reason of acts of God, accidents, strikes, lire or causes beyond the 
control of the first party, affeetlng the smelter plant at Golden operated by it, 
■the tlmes for the maturity and payment of said notes shall be extended for a 
perlod not exceeding 90 days in the aggregate, ''provided, however, that said 
flrst party shall not remove or take away from said land any of said slag, 
slag dumps or other materials or smelter jiroduets hereby leased during the 
time in which the said notes shall be extended as aforesaid." 

"And in considération of the acceptance of the foregoing lease and the ex- 
penditures to be made hereunder, and the well and faithful keeping of the 
covenants hereof, the said party of the flrst part shall hâve the right to pur- 
chase the said slag, slag dumps and other materials and smelter products by 
the payment, on or before the said 28th day of January, A. D. 1907, to the 
said party of the second part, in addition to the payment of ail of the afore- 
said one hundred (100) promissory notes, aggregating the payment of said sum 
of forty-nine thousand nine hundred and fifty ($49.9û0) dollars, part consid- 
ération, as aforesaid, of the within lease, of the further sum of flfty ($50) 
dollars. 

"And the said party of the second part shall, at the time of the signing of 
the within lease and bond, make and exécute unto the said party of the flrst 
part a good and sufficient bill of sale to ail the hereinabove desoribed slag. 
slag dumps and other materials and smelter products situated on the said 
above described land, which said bill of sale shall give said flrst party until 
the 28th day of March, 1910, to remove said slag, slag dumps and ail materi- 
als and smelter products, and shall be deposited, together with a coi)y of this 
agreement, in the United States National Bank, in the city and eountj' of 
Denver, state of Colorado, in escrow, to be delivered to the said party of the 
first part, or its assigns, on the payment in fuU of the aforesaid notes and 
said sum of flfty (.$.50) dollars, on or before the 28th day of January, 1907, as 
evideuced to the United States National Bank by the présentation of the 
said one hundred (100) notes caneelled." 

Provision regarding the exécution to the second party by the first party of 
said 100 notes ; the flrst falling due on or before RJonday, March 0, 1905, and 
the others each succeeding Jlonday thereafter, for 100 weeks, each of said 
notes to be for $500, except the note falling due on or before January 28, 1907, 
which shall be for $450, and each of said notes bearing no interest, except 
at 1 per cent, per month after maturity. 

Mémorandum of fact that the flrst party has, prior to the signing of the 
agreement, already used about 1,000 tons of slag from said slag dump, with- 
out payment ; and that only in the eveiit of forfeiture of ail rights under the 
agreement shall the second party be ontitled to compensation for said slag. 

"It is further understood and agreed by and between the parties hereto that 
the said party of the flrst part, whilo any one or more of the said one hundred 
(100) promissory notes shall remain unpaid, shall not take or use more than 
at the rate of flve hundred (.lOO) tons per week of and from the said slag, slag 
dumiis and other materials and smelter products." 

Pi'o vision that time is of the essence of the agreement, and the covenants 
to bind the heirs, exeeutors, admiuistrators, successors, and assigns of the 
parties. 

After the exécution of said contract, the said company took possession of 
said dump and proceeded to remove about 3,807 tons thereof, and paid to the 
said Jarmuth the sum of $4,500, represented by the first notes. ïhe purchaso 
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priée of the dump belng about $1 per ton, the company more than fully pald 
for the amount removed. 

On May 12, 1905, Jarmuth notlfied the said company, in writing, that they 
had failed to pay, when due, the promissory note (or the sum of $500 niaturing 
on the 8th day of May, 1905 ; and that wlthln three days after the service o( 
the written notice, aecording to the provisions of the contract, he wouid dé- 
clare ail of the 100 promissory notes referred to in the agreenient, given to 
pay for the lease, remaining unpaid, immediately due and payable. And there- 
after, on the 17th day of May, 1905, he gave to the company written notice of 
the fallure to pay the note as aforesaid, and of the giviug of the notice of 
May 12, 1905, and declared each and every one of said promissory notes "given 
to pay for the said lease, and now remaining unpaid, immediately due and 
payable, and you are hereby further notifled that I do- hold you liable to and 
for ail the obligations, forfeitures and liquidated damages mentioned in said 
agreement of lease, etc., of date Mareh 23, 1905." Shortly thereafter the said 
Jarmuth re-entered and took possession of said property and appropriated the 
same to his use and benelît. 

On August 18,' 1905, the said company was adjudged a banlirupt in the 
United States District Court for the District of Colorado. On September 5, 
1905, the appellant, William O. Manson, presented for allowance against the 
estate in bankruptcy a claim for the sum of $44,450, based on 89 of the unpaid 
promissory notes in the sum of $5(X) each, except one for $4.50 ; and the said 
Jarmuth presented for allowance against the estate one of said unpaid prom- 
issory notes for the sum of $500. The considération recited in Manson's proof 
of claim for the exécution of the notes was that he had sold to said Jarmuth 
certain real estate and Personal property in Jefferson county, Colo., in return 
for said 89 promissory notes and others executed by the Xndependent Smelting 
& Reflning Company under. date of March 23, 1905, prier to the bankruptcy, 
which were delivered to said Jarmuth in rëturn for an agreement of five years' 
lease and bond of the same date, for "ail the slag, slag dumps, and ail materi- 
als and smelter products." The considération for Jarmuth's note was alleged 
to be cash paid for said note to said Manson; the facts being that said Man- 
son was the real party in interest In the contract respecting the sale of said 
dump or slag to said company — Jarmuth having rather a représentative inter- 
est than a real one. 

The référée disallowed thèse claiuis, on the principal ground that the ven- 
dor or lessor, whatever he may be termed, after re-entry and reclaiming the 
slag, which was the considération for the notes, was not entitled also to col- 
lect the fuU amount of the purchase money. This finding of the référée was, 
on review, afflrmed by the District Court. To reverse thèse judgments the 
said claimants hâve prosecuted separate appeals. As the cases dépend upon 
the same facts and principles of law, they will be disposed of in one opinion. 

Edward P. Costigan (Horace N. Hawkins, on the brief), for ap- 
pellants. 

Daniel B. EUis and Jesse H. Sherman (Henry T. Rogers, Lvtcius M. 
Cuthbert, Lewis B. Johnson, and Charles A. Stokes, on the briefs), 
for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

On the hearing of the claims before the référée in bankruptcy, there 
was considérable testimony offered respecting the negotiations between 
the parties preceding the exécution of the written agreement in ques- 
tion. The settled rule of law is that ail bargainings, proposais, and 
counter proposais of the parties preceding and leading up to the exécu- 
tion of the written contract are conclusively presumed to be expressed 
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in the written instrument. Any and ail matters discussed between 
tiiem, or their understandings not contained in the writing, are pre- 
sumed to liave been abandoned or changed in the ultimate expression 
of the minds of the parties. Therefore the terms of the contract, 
in the absence of fraud or mistake, cannot be varied or controlled by 
any antécédent negotiations or déclarations in pais. It is the concensus 
of the best considered cases that in the adjustment of private, rev.ipro- 
cal rights, where the parties hâve deliberately put to writing their 
mutual convention, such expression of their intention and understand- 
ing is final and exclusive. Tait's Evidence, 326, 327 ; 1 Greenleaf on 
Evidence, § 27.5 ; Bast v. Bank, 101 U. S. 96, 25 L. Ed. 794 ; Pearson 
V. Carson, 69 Mo. 550; State ex rel. Yeoman v. Hoshaw, 98 Mo. 358, 
11 S. W. 759; Tracy v. Union Iron Works Company, 104 Mo. 193, 
16 S. W. 203. 

It, therefore, only remains to détermine vi'hat is the true import of 
the terms employed by the parties in the written contract in question. 
The claimant, WiUiam O. Manson, was interested in a large quantity 
of slag, dumped from an ore smelter or mill, which he desired to sell, 
and which the Indépendant Smelting & Refining Company wished to 
buy. Adolph J. Jarmuth seems to hâve been but a dumray for Manson 
in the transaction. After much dallying in the negotiations, the sale 
or transfer took the final form of said written agreement. 

Question is made as to whether this slag or dump was regarded by 
the parties as real or personal property. It may be conceded that mate- 
rial of this character, dug from the earth and deposited on the surface 
thereof, adhères to and becomes appurtenant to the land, and ordinarily 
belongs to the ovvner of the fee ; but it is equally the law that the owner 
of material like slag, the refuse of minerai deposit dug from the earth, 
run through a mill, and then dumped on the surface of contiguous 
land, may be treated and dealt with as mère personalty, which the own- 
er may sell and deliver as any other personal property susceptible of 
manual delivery. 

"Though there is no actual physical scverance, articles and structures 
which hâve become part of the realty by annexation may be made to 
résume their character of personalty by acts of the landowner alone, 
or in conjunction with others, which will be effective at least as be- 
tween the parties to the transaction. A severance may be brought about 
by the treatment of articles annexed as personalty by the persons in- 
terested therein." 13 Am. & Eng. Enc. of L. (2d' Ed.) p. 616. 

There is no estate or right of any kind conveyed or conceded to the 
realty upon which the slag was deposited, except a right of way for the 
purpose only of loading, taking out, and carrying away the slag. 

It is not essential, where the article is to be removed by the pur- 
chaser, that the sale should be evidenced by deed of conveyance, and 
so the parties to this transaction regarded and treated the slag. It was 
provided in the contract that simultaneously with the exécution of the 
contract the party of the second part should "make and exécute unto 
the said party of the first part a good and sufficient bill of sale to ail 
the described slag, slag dumps, and materials and smelter products 
situated on said above-described land, which said bill of sale shall give 
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said first party until the 38th day of March, 1910, to remove said slag, 
slag dumps, and ail materials and smelter products, and shall be de- 
posited together with a copy of this agreement in the United States 
National Bank * * * jjj escrow, to be delivered to the said party 
of the first part, or its assigns, on the payment in full of the afore- 
said notes," etc. 

It matters little what name parties to siich contracts may give the 
transaction. Mère names are often insignificant ; sometimes they are 
not even descriptive. The words "bond and lease" hâve become so 
stereotyped in contracts in Colorado, touching mines and mining mate- 
rial, that they are at times employed wliere they bave no relation to the 
proper légal significance of the terms. To call a simple unsealed con- 
tract a "bond" does not make it a bond. To call a contract a "lease," 
which bas for its underlying purpose the sale of property on specified 
conditions, intended to secure the payment of the purchase money and 
for the better protection of the vendor in case of réclamation of the 
property, does not create a lease. Nor does calling the installment 
payments therefor, "rent," create the relation of landlord and tenant 
between the parties. The amount of purchase money in this case was 
named in round numbers, and, if on the day of the exécution of the 
contract the conditional purchaser had tendered the whole contract 
priée, the property would hâve passed to it beyond the power of the 
vendor to revoke. The only remaining obligation of the purchaser, 
then, would hâve been to remove the slag within the specified time. 

This transaction was not a lease, for the reasons : (1) The deferred 
payments did not cover the entire period of occupancy for the removal 
of the slag; (3) the contract gave the company the right not only to 
remove, but to absolutely consume, the slag, if only it paid its notes, 
without any provision for the return of the slag at the end of the so- 
called term ; and (3) the time of occupancy of the premises was to end 
when ail the slag should be removed. 

In Hervey v. R. I. Locomotive Works, 93 U. S. 664, 672, 23 L. Ed. 
1003, the court, in discussing a transaction respecting the transfer 
of Personal property to be paid for in installments, retaining the title 
by the vendor until the payments were made, said : 

"Nor is the transaction changed hy the agreement assnmmg the form of a 
lease. In dctormining the real character of a contract, courts will always look 
to its purpose, rather than to the name given to it by the parties." 

Then referring to the case of the sale of a piano, reported in Murch 
V. Wright, 46 111. 488, 95 Am. Dec. 455, the court said : 

"The court held 'that it was a mère subterfuge to call this transaction a 
lease,' and that it was a conditional sale, with the right of rescission on the 
part of the vendor, in case the purchaser should fail in payment of bis install- 
ments. * * * It is tnie the instrument of couveyanee purports to be a 
lease, and the sums stipulated to be paid are for rent; but this form was used 
to cover the re.il transaction." 

In Contracting & Building Co. of Kentucky v. Continental Trust 
Co. of New York, 108 Fed. 1, 47 C. C. A. 143, locomotives were de- 
livered to a railroad company on payment of a spécifie amount and 
the exécution to the builders of 12 promissory obligations, called in the 
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contract "lease warrants," maturing at intervais of one month up to a 
specified date. The written instrument was in the form of a lease, in 
which the installment payments were called "rentais," with the légal 
title retained in the so-called lessor. The contract further provided 
that on the payment of the last lease warrant the lessee might, at its op- 
tion, purchase the locomotives for $1, on the payment of which 
the lessor was to exécute a bill of sale therefor to the lessee. Judge 
Lurton observed of that: 

"It is too obvious for discussion that the arrangement under which the rail- 
road Company acquired the 10 locomotives in question was no ordinary let- 
ting of property for a fixed reutal, and that no such thing was really contem- 
)3lated, and that the rétention of title was intended as a mère mode of secur- 
ing the payment of the purchase price. The real character of such transac- 
tions has been often the subject of judiclal construction, and their rank in re- 
lation to the claini of creditors considered with référence to the registry laws 
of the States within which the property is situated. ICiting authorities.] The 
real transaction was a bargain and sale ; the title being retained as security 
for the purchase money. Being property susceptible of separate ownership and 
separate liens, it passed under the after-acquired property clause of the ex- 
isting mortgage, subject to the lien of the vendor," etc. 

In Unitype Company v. Long, 143 Fed. 315, 74 C. C. A. 453, the 
contract was in the form of a lease of a machine for the term of three 
years, for a total rental of $1,260, pa3-able in monthly installments, for 
which notes were given, with an option to the lessee to extend two 
years more at the same rental and to buy the machine at any time 
during the three years for $1,700, less the amount paid in rental. It 
was held to be nothing more than a conditional sale of the machine. 
The court said : 

"Although called a lease, the transaction was intended to be, and in effect 
was, a conditional sale ; the vendor reserving the title until the final payment 
should be made, and the right of rescission, in case the imrchaser should fail 
in the payment of any installments of the so-called rent, or an additional 
amount to make the total sum $1,700." 

The same view of such transaction obtains in the state of Colorado. 
Gerow v. Costello, 11 Colo. 561, 19 Pac. 505, 7 Am. St. Rep. 260. 

It is the universally recognized rule of law, instinct with the spirit 
of justice, that where a right to reclaim property conditionally sold 
is reserved to the vendor in the event of the failure of the vendee to 
make payment of any installment due on the purchase price, he may 
not retake and appropriate the property and also recover the whole 
purchase price; and the retaking of the property by the seller defeats 
his right to recover unpaid installments. "A vendor under a condi- 
tional sale cannot hâve both the property and the purchase price. 
Where he has elected to retake the property absolutely, the considéra- 
tion for the obligations or security given for the purchase price fails, 
and he can neither collect upon the one nor enforce pavment of the 
other." White v. A. W. Grav's Sons, 89 N. Y. Supp. 481. 

In Seanor v. McLaughlin, 165 Pa. 150, 30 Atl. 717, 32 L. R. A. 467, 
the plaintifï delivered to the défendant certain machines, the price of 
which was $1,700, retaining the title. On payment of $750 the agree- 
ment was to pay the balance in three yearly payments. The contract 
provided that the plaintifï could résume possession of the machines 
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on default, and for that purpose enter the defendant's preœîses. Tlie 
défendants concurrently therewith gave tlie plaintifE a judglii-ent bond 
for $1,000 for such installments, as collatéral to secure the tentais for 
machines leased by the obligors from the obligées. It was held that on 
default the plaintiffs might take judgment and collect by exécution, 
or rescind the contract and résume possession; but tliey could not 
adopt both remédies. The court said: 

"Tlie contract was to pass the possession of the machine to the défendant, 
and to make secure the payment of its value to tlie plaintiffs. Its value, as 
fixed bj' both parties, was $1,700. It is fair to présume the plaintifls intendeU 
by the contract to get this sum once, and that the défendant clid not intend lo 
pay it, or any part of it, twice. l'arties may, in contracting. provide ijenal- 
ties for nonperformance ; but, uuless they do so in unmistukable lauguage., 
courts will not insert them." 

After reviewing the provisions of the contract, the cortrt further 
said: 

"ïhe plaintiffs had two distinct remédies, either of which they might adopt 
to enforce their right. They parted with the possession of the machine at the 
price of $1,700; $750 of this to be paid in hand, which they recelved. They 
still retained title, with the right to résume possession on default in either 
payment of $316.67 ; but, the subject of the contract being a movable ohattel, 
and its security beiug, at best, little more than a ohattel mortgage, they took 
a Personal judgment bond, with power of attorney to enter it and confess judg- 
ment in any court of record. * * * Either remedy was complète in i'tself, 
and the plaintiffs, on default, could adopt either ; but they were not cumula- 
tive — they could not adopt both — uuless it was plainly expressed in the con- 
tract, or a necessary implication from its ternis. * * * On default of pay- 
ment, the plaintiffs were not bound to aecept the machine or take possession 
of it. They could hâve entered judgment on the bond, levied on the machine 
and any other property of défendant, in satisfaction of their deniand. But 
they rescinded the contract by retaking into their possession the subject of it, 
which they had a right to do, and then immediately entered their bond and is- 
sued exécution to levy on other property of défendant, which they had no right 
to do, for the contract or obligation to which the bond was collatéral no longer 
«xisted." 

In Minneapolis Harvester Works v. Hally, 27 Minn. 495, 8 N. W. 
597, the harvester works made a sale of machinery, taking therefor 
a promissory note for $340, bearing 12 per cent, interest per annum ; 
the written contract containing a condition that the ownership and 
right of possession should not pass from the harvester company until 
the note and interest were paid in full. "And the said Minneapolis 
Harvester Works, or their authorized agents, are hereby fuUy authoriz- 
ed and empowered to proceed to collect the same at any time they may 
reasonably deem themselves insecure, and, even before the maturity 
thereof, may take possession of said machine, sell the same, and apply 
the proceeds towards the payment of this note, after paying ail costs 
and necessary expenses ; also this note to become due upon the removal 
of its maker from the county wherein he now résides." The vendor 
afterwards took possession of the machine from the défendant. The 
court said: 

"It appears from the iindisputed évidence on both sides that the machines 
liave been taken from the possession of the défendant by the plaintiff and sold. 
The resuit is that there Is a total fallure of the considération expressed in 
the Instrument. The case is one of a conditional sale; that is to say, of a 
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transaction vvhieh was to take effect as a sale, so as to pass the title of the 
reapers and the right of possession npon payment therefor, and not other- 
wise. ïhe défendant not only never aequired any title, ownership, or right of 
possession of the machines but he has hy the act of the plaintifC been deprived 
of the power of acquiring any by paying the priée specifled in the instrument." 

See, also, Moultrie Repair Company v. Hill, 120 Ga. 730, 48 S. E. 
143; Turk v. Carnahan, 25 Ind. App. 125, 57 N. E. 729, 81 Am. St. 
Rep. 85 ; Holt Mfg. Co. v. Ewing, 109 Cal. 353, 42 Pac. 435. 

The foregoing rule applies with equal rigor to contracts of lease. 
If the lessor enter for condition broken, and résume possession of the 
premises, he cannot hold the premises and collect accruing rent, for 
the reason that the use of the propert)' is the sole considération for 
the obligation to pay. He cannot hâve both, for he is not entitled to 
be twice paid. Watson v. Merrill, 136 Fed. 359, 69 C. C. A. 185, 69 
L. R. A. 719. 

It is not contended that parties who are sui juris, compétent to con- 
tract, may not confer upon the vendor or lessor the double remedy for 
f ailure to pay ; but the assertion of such cumulative right is so harsh, 
oppressive, and unjust that courts will never recognize and enforce 
it, unless it is so clearly nominated in the bond as to leave no reason- 
able doubt that such was the intention of the parties. 

Turning to the provisions of the written agreement under review, 
it is to be observed that the first requirement was that the work on 
the slag dump was to be performed in a thoroughly workmanlike man- 
ner. This was inserted evidently for the better protection of the vendor 
in the event of the failure of the vendee to pay the installment notes, 
so that if the vendor had to reclaim the property as little in jury as 
possible would be done thereto by the manner of its use. This is fol- 
lowed by the provision: 

"That any failure of the said party of the first part to do or to keep any of 
the agreements herein, ineluding the above descriljed agreement to work said 
slag dumps in blocks of one hundred (100) feet, or any failure to pay immedi- 
ately when due any one or more of the said one hundred (100) promissory 
notes maturing on or before the said 8th day of May, 1005, or failure to pay 
the rest of said one hundred (100) promissory notes within six weeks after the 
same becomes due according to the ténor of the same, provided notice of ex- 
tension, as aforesaid, shall hâve been given or the taking or using of more> 
than flve hundred (500) tons per week of and from the said slag dumps as 
hereinafter provided while any one or more of the said one hundred (100) 
notes shall remain unpaid shall work a forfeiture of ail rights of the said 
party of the first part under this agreement" 

The meaning and purpose of this was that on failure to do the given 
acts the purchaser's right to hold and remove the dump would be gone. 
This then is followed by the provision that : 

"Said party of the second part shall hâve the right, on giving three days' 
written notice to the said party of the flrst part, to déclare each and every 
one, and ail of the said 100 promissory notes, or whatever number of said 
notes may remain unpaid, given to pay for the within lease, immediately due 
and payable, and shall bave the right, immediately, to collect the same." 

Hère is a single provision respecting the right to mature ail the 
notes in case of default in the payment of one, with a right to imme- 
diately collect the same. It is a complète remedy within and of itself. 
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There are tvvo noticeable facts iii the foregoing provisions: (1) It 
is expressly stated that the notes to be matureci were "given to pay {or 
the within lease" (that is, for the right to remove and appropriate the 
slag) and, therefore, if immediately collected, the slag, which constitut- 
ed the considération for the notes, would belong to the payor; and (2) 
it is expressly declared that the work done and money already paid 
should be forfeited as Hquidated damages. On the maxim "Expressum 
facit cessare tacitum," the idea of treating the whole pnrchase priée 
as hquidated damages is exchided. This becomes obvions by the pro- 
vision authorizing a re-entry being immediately preceded by the con- 
junction "and," coupling it with the forfeiture as aforesaid, of ail 
work done and money paid as hquidated damages. 

It is an ordinary provision in contracts of conditional sales, where 
the vendee shall bave made some preliminary payment, and should fail 
to meet the balance as required, to déclare that what has been paid shall 
be forfeited to the vendor as Hquidated damages, and is not inconsist- 
ent with the additional right of réclamation. 

Indeed, this provision in the contract respecting the forfeiture of 
work done and money paid is but expressive of the gênerai rule of 
law that the purchaser in default will not be permitted to "both with- 
hold the purchase money and keep possession and enjoy the rents and 
profits of the estate ; nor will it subject the vendor to the return of the 
purchase money if he is obliged to go into a court of equity to be re- 
stored to the possession." Ilansbrough v. Peck, 5 Wall. 497, oOo, 18 
L. Ed. 520. In this case the court holds that, in defanlt of the pay- 
ments of the installments of purchase money, the vendor has two rem- 
édies : (1) he may sue upon the contract and recover judgment for the 
purchase money, and may levy exécution upon any property of the 
défendant, including the property sold ; or he may bring an action for 
the recovery of possession ; or he may go into a court of equity in the 
first instance and call on the purchaser to pay the money due, and tliere- 
after be foreclosed from setting up any claim to the property. "And 
no rule in respect to the contract is better settled than this: That the 
party who has advanced money, or done an act in part performance 
of the agreement, and then stops short and refuses to proceed to its 
ultimate conclusion, the other party being ready and willing to proceed 
and fulfiU ail bis stipulations according to the contract, will not be per- 
mitted to recover back what has thus been advanced or done." 

In the case at bar the installments to be paid would not greatly ex- 
ceed the quantity of slag removed, and, as the value of the work done 
preparat(pry to its removal might be difticult of ascertainment, it was 
reasonably declared that thèse should be forfeited as hquidated damages 
in case of re-entry and retaking. As thèse were the only matters to be 
forfeited as hquidated damages, the idea is precluded that the residue 
of the purchase money could be also claimed to be forfeited as Hquidat- 
ed damages in case of re-entry. Such a construction of the contract 
would be so incongruous and oppressive that courts, consistent with 
the expression, would, if possible, so construe the whole contract as 
to harmonize ail its parts and avoid inconsistencies, harsh and oppres- 
sive results. 
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Among the rules of construction to prevent incongruities and ab- 
surdities is that the word "and" may be read "or," and vice versa, 
as "thèse words are said to be convertible with each other as the 
sensé of the enactment (or contract) and the necessity of harmonizing 
its provisions may require." Endlich on Interprétation of Statutes, § 
303. This riile is predicated of the assumption that it could not hâve 
been intended to produce absurd and unreasonable results ; "and con- 
sequently, when such effects would follow a literal construction of the 
statute, the conjunctive particle may be read as disjunctive, or vice 
versa, on the theory that the word to be corrected was inserted by in- 
ach'ertence or clérical error." See, also, Thomas v. Grand Junction, 13 
Colo. App. 80, 84, 85, 56 Pac. G65 ; Kitchen v. Southern Railwav Com- 
pany, 68 S. C. 554, 48 S. E. 4. 

From the contract as a whole, it is manifest to our minds that it 
could not hâve been the purpose of both parties to the contract that 
the right to collect the entire purchase money was given in addition 
to the right to re-enter and retake the property which constituted the 
considération for the notes. This unreasonable, absurd, and confisca- 
tory resuit is avoided^ under the foregoing rule, by substituting the 
word "or" for "and," which occurs immediately after the words "shall 
work a forfeiture of ail rights of the said party of the first part under 
this agreement," so as to make the provision of the contract in ques- 
tion read as follows : 

"It is mutually agreed that ail work on the said above deseribed slag, slag 
dumps and materials and smelter products shall be perfomied in a thoroughlj 
workmanlike manner, and that any failure of the said party of the first part 
to do or to keep any of the agreeincnts herein, including the above described 
agreement to work said slag dumps in bloeks of one hundred (100) feet, or any 
failnre to pay immediately when due any one or more of the said one hundred 
(100) promissory notes maturing on or before the 8th day of ilay. 1005, or fail- 
ure to pay the rest of said one hundred (lOO) promissory notes within six weeks 
after the sanie becomes due according to the ténor of the same, provided notice 
of extension, as aforesaid, shall bave been given, or the taking or using of 
more tlian fi^-e hundred (500) tons per week of and from the said slag dumps 
as hereinafter provided while any one or more of the said one hundred (100) 
notes shall reniain unpaid, shall work a forfeiture of ail rights of the said 
party of the first part under this agreement, or (the other alternative provi- 
sion) the said party of the second part shall bave the riglit, on giving a three 
days' written notice to the said party of the first part, to déclare each and 
ever.y one, and ail of the said one hundred (100) promissory notes, or whatever 
number of the said notes may remain unpaid. given to pay for the within 
lease, immediately due and payable, and shall bave the right, imniediatel.y, to 
collect the same from the said party of the first part, and in case of forfeiture 
as aforesaid (that is, if the alternative forfeiture roquiring an immédiate col- 
lection of the remaining notes is chosen), ail work done and money expended 
by the said party of the first part shall inure to the beneflt of the said party 
of the second part as liquidated damages for the failure of the said party of 
the first part to keep the agreements in this writing ; and the said party of 
the second part, or his agent, may thereupon, witli or without demand of ijos- 
session in writing, enter upon said premises and dispossess ail persons occupy- 
ing the same, with or without force, and with or without process of lavi', or, at 
the option of said party of the second part, the said party of tlie lirst part, 
its offleers or agents, and ail persons found in occupation, may be proceeded 
against as guilty of unlawful detainer." 

Had it been intended that the vendor should be entitled to a for- 
feiture and also to collect the remaining notes, the natural and easy 



270 153 FEDERAL REPORTER. 

way to hâve expressed such purpose would hâve been, just as in the 
case of work done and money expended, by saying the notes should 
be immediately collected as liquidated damages ; or by some other apt 
expression, as by saying that such re-entry shall not work a forfeiture 
of the right to collect the unpaid purchase money as aforesaid, or the 
Hke. 

The case of Grommes v. St. Paul Trust Company, 147 111. 634, 35 
N. E. 830, 37 Am. St. Rep. 248, cited by appellants' counsel, aptly 
illustrâtes the distinction under discussion. That was an ordinary lease 
of a building for a given term at a fixed monthly rental, containing the 
following express provision : 

"It is furtlier agreed by and between the parties hereto that should said 
Ijarty of the second part fail to make the above mentioned payments as herein 
specified, or to pay any o( the rent aforesaid, w-hen due, or shall fail to fulflll 
any of the covenants herein contained, then and in that case, It shall be law- 
ful for the said party of the flrst part to re-enter and take full and absolute 
possession of the above rented premises, and to hold and enjoy the same fully 
and absolutely, without such re-entry working a forfeiture of the. rents to be 
paid and the covenants to be performed by the said party of the second part, 
or any of the same, during the full term of this lease." 

The court, after discussing the rule that such re-entry would ex- 
tinguish the future rental, observed that "such cases are distinguishable 
from the case at bar in that hère the lease, which is signed by the ten- 
ant, and under the terms of which he entered into possession of the 
demised premises, provides that the re-entry by the landlord shall not 
work a forfeiture of the rents to be paid after such re-entry." As in 
that case the lessor had relet the premises after the resumption of pos- 
session, the court said: 

"The provision does not contemplate the collection of double rent, but the 
rent due from the original lessee is to be credited with such rent as is realized 
from the reletting. The lessor is entitled to such sum as shall be equal to 
rents required by the terms of the lease to be paid during the full term, and 
not to any greater sum." 

There is no provision in the agreement at bar that in the event of 
default Jarmuth might take possession of the slag as the agent for the 
benefit of the company, or that he might relet the same. On the con- 
trary, the évidence is that he disposed of the same absolutely. 

The case of Lamson Consol. Store Service Company v. Bowland, 
114 Fed. 639, 52 C. C. A. 335, is quite pertinent. The lease was of a 
store service apparatus, reserving a stipulated annual rental, payable 
quarterly in advance. It provided that, if any installment remained 
unpaid for 90 days, the rental for the entire term should become at 
once due. It declared that the lessee should make no altérations in the 
mechanism, or remove the apparatus, or use it elsewhere than in the 
store. The agreement concluded as follows: 

"That in case of a breach of any of the covenants or agreements to be ob- 
served on the part of the lessee, or attached by process of law, by proceedings 
in bankruptcy, or insolvency, or otherwise, the lessor may enter and take pos- 
session of the System. * * * No removal of said System made by the lessor 
during the term on account of any détermination of the lessee's tenancy, or 
on account of any default by the lessee, shall constitute a surrender of the 
lease." 
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The day before a certain installment of rent became due, a pétition 
in involuntary bankruptcy was filed against the lessees, and they were 
adjudged banlcrupt. The installment falling due the day next after 
the filing of the pétition in bankruptcy was not paid in fuU, and the 
lessors retook possession. It was held that the resumption of posses- 
sion for any reason other than termination of the lessees' tenancy pre- 
vented the lessor from collecting future rents. The court said : 

"Tlie lessors invoke the third clause of the lease eoutract, which provides 
that: 'If any installment of said rental shall remain unpaid for sixty days 
after it beeojnes due, the entire rental to the end of the lease shall become at 
once due and payable.' It is entirely compétent to contract that the consé- 
quence of a default in the payment of au installment of interest for the use of 
money, or of rent for the use of property, shall be the precipitancy of the ma- 
turity of the principal of the money loanerl, or of future installments for the 
rental of the property in respect to which default has been made. Rent is the 
compensation for the use and enjoyment of the thiug rented, and is ordinarily 
deniandable whether the tenant actually enjoy the use and possession of the 
subject of the rent or not, unless the failure is due to some fault of the letter. 
But in this case the letter demanda that the lessee shall continue to pay rent, 
although it has repossessed itself of the thing for the eujoyment of which the 
rent is to be paid. The resumption of possession by the lessor opérâtes as a 
surrender of the lease, and puts an end to the liability of the lessee for fu- 
ture rents, unless otherwise provided. A eovenant in a lease authorizing a 
landlord, on default of rent, to take possession, and relet, if possible, for the 
beneflt of the tenant, and that in such case the tenant shall remain liable for 
the deficiency, or for the whole rent if a reletting is impossible, has been held 
valid. In case of a eovenant such as that just mentioned, the lessor's posses- 
sion would be as agent for the lessee; and the liability of the lessee would be 
contingent upon a deficiency, and clearly not such a fîxed and absolute liability 
as would be provable in bankruptcy. In the lease hère under considération, 
the lessor has reserved the right to résume possession in quite a number of 
contingencies, the effeet of which the contract déclares shall be to 'détermine 
ail right and interest the said lessee may hâve in said system.' Without more, 
it cannot be that the lessee shall be liable for the future rents, when the ef- 
feet of the act of the lessor has been to détermine ail his right and interest in 
the subject of the lease. Forfeitures are never favored, and when it is claimed 
that the lessor of property may résume possession of the subject-matter of the 
lease, and continue to hold the lessee liable for future rents, although de- 
prived of the use and enjoyment of the thing leased, the terms of the bond 
must be exceedingly plain. Liability under such eircumstances for future 
rents would be in the nature of a penalty, and the eovenant by which the lessor 
may hâve both the use of the thing rented, and the compensation which the 
lessee was to pay for its use, must be so spécifie as that no other reasonable 
interprétation can be placed upon it." 

It is a noticeable fact that, in the pétition for the allowance of the 
claims in question against the bankrupt estate, there was a singular 
■omission in stating what was the considération of the notes sought to 
be allowed against the estate, as required by the bankrupt law; the 
petitioner contenting himself with stating that the considération was 
for the transfer of the notes to him by Jarmuth. The palpable reason 
for this omission in the statement of his case was that he would hâve 
had to disclose that the considération for the notes as between the orig- 
inal parties was the right to remove and use the slag dumps. The évi- 
dence in this case shows that the notes paid by the vendee, up to the 
time of the forfeiture, fully covered ail the slag removed, and the peti- 
tioners' évidence tended to show that the slag in the dump was actu- 
ally worth more than the contract price; and, yet, while the vendor 
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took back and appropriated the entire remaining property, theretiy 
taking away from the vendee and its creditors the very means of pay- 
ing the notes given therefor, the petitioners corne into a court of bank- 
ruptcy to hâve allowed against the estate the entire unpaid contract 
price, amounting to about $45,000. 

In our judgment the right to such extraordinary exaction is not 
clearly so nominated in the bond, and the decree of the District Court in 
disallowing the claims should therefore be affirmed. 

It is accordingly so ordered. 

SANBORN, Circuit Judge (concurring). In my opinion the con- 
tract hère in question évidences a conditional sale vvlierein the parties 
intended to agrée, and did agrée, that upon default in payaient of any 
of the installments the vendor might collect the entire purchase price 
and might aiso retake and hold the property sold. It is only by a 
change in the décisive word of tlie agreement which seems to me to 
make the contract mean the very opposite of what the parties intended 
and clearly expressed and by an extended argument that a différent 
construction is justified. I am content to take the agreement as the 
parties made and executed it without change. But such a contract is 
so unconscionable that it may not be enforced in equity, and a pro- 
ceeding in bankruptcy is a proceeding in equity. In such a contract the 
vendor has the option to retake the property sold, to keep the payments 
already made, and to abandon collection of the future installments, 
or to keep the payments already made, to enforce the collection of the 
future installments by the sale of the property which he has taken 
back on the theory that it is security for the payment of the install- 
ments, to apply the proceeds to their payment and collect the balance, 
or to leave the property sold in the possession and ownership of the 
vendee and to collect the entire future installments. He may not, 
however, retake and retain the property sold, and then recover in 
equity the future installments of its purchase price, because the sale 
of the property is the considération of the notes given or the promise 
made to pay the price. 

On this ground I concur in the affirmance of the decree below. 



BROCK et al. v. FULLER Lt'MBER CO. 

(Circuit Court of Appeals, First Circuit. Februai-y 32, 1907.) 

No. 659. 

Wbit of Error— Process— Amekdment. 

A writ issued out of the fédéral court described plaîiitiff's citizenship, 
but omitted to state tlie eltizeuship of eitlier of the tliree défendants. De- 
fendants ruoved to dismiss for want of jurisdiction because of this omis- 
sion, wbereupon plaintifC asked leave to aniend the writ by inserting after 
the description of the "plaintiffs" the words "citizens and résidents of." 
ïhis motion was allowed, ail parties trenting tlae word "plaintiffs" as in- 
tended for "défendants," after which défendants, who were represented 
by the same counsel, flled a spécial plea denying that one of them was a 
citizen of Massachusetts, which plea was heard and overruled. Ilcld, that 
the error in the motion to amena was unsubstantial, and that plaintifC, as 
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défendant in error, was entitled to correct the record by substituting the 
Word "défendants" for "plaintifCs." 

2. Jury— RiQHT to Jury Tkial— Waiver. 

A written stipulation is net essential to a waiver of a jury to asses8 
damages on a bond after default, under Rev. St. § 901 [U. S. Comp. St. 
1901, p. 699], declaring that, when tbe sum for wbich judgment slwll be 
reudered in such suit is uncertain, it sliall, if eitber party request it, be 
assessed by a jury. 

3. Same— Proceedings— Eequest roB Juky— Time. 

Plaintiff sued on a contractor's bond to seeure performance of a writ- 
ten contract. On tbe trial, défendants' attorney stated tbat défendants 
migbt be defaulted, but that be "would lilve to be heard on the question 
of damages," and immediately thereafter suggested that the case be sent 
to an auditor. Tbis was agreed to, and, thougb a jury was tben présent, 
an auditor was appointod, and no request was niade for a jury trial at any 
time during the term, nor until four months after default, aud after dé- 
fendants had learned that the auditor's report was unfavorable, wben 
they applied for an assessment of damages by a jury, as authorized by 
Rev. St. § 961 [U. S. Comp. St. 1901, p. 0991. J^eld, that the finding of 
the Circuit Court that the request for a jury trial was too lato should 
not be disturbed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 31, Jury, §§ 1631/4, 
104. 

Rigbt to trial by jury in fédéral court, see note to O'Connell v. Reed, 5 
C. C. A. 603 ; Vany v. Poirce, 20 C. C. A. 528.] 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

Thomas Hunt (Gaston, Snow & Saltonstall, on the brief), for plain- 
tififs in error. 

Charles F. Choate, Jr. (Fredericl< H. Nash and Choate, Hall & 
Stewart, on the brief), for défendant in error. 

Before COLT, Circuit Judge, and BROWN and HALE, District 
Judges. 

BROWN, District Judge.' This is a writ of error to review the rul- 
ings of the Circuit Court in an action on a bond given to seeure the 
performance of a written contract. The plaintiffs in error (défendants 
in the Circuit Court) contend that the Circuit Court erred (1) in deny- 
ing their motion to dismiss for lack of jurisdiction, and (2) in denying 
their claim for a jury trial on the question of damages. 

The writ properly described the plaintifif as the Fuller Lumber Com- 
pany, a corporation duly organized under the laws of New Hampshire, 
and a citizen of New Hampshire, but omitted to state the citizenship of 
either of the three défendants. Upon this omission the défendants 
based a motion to dismiss for want of jurisdiction. The plaintiff then 
filed a motion to amend its writ. In this motion it asked that the writ 
be amended by inserting after the description of the "plaintiffs" the 
words "citizens and résidents of." The use of the word "plaintiffs" 
was obviously a mère slip of the pen. The plaintiff was already prop- 
erly described ; and the use in the motion of the plural in "plaintiffs," 
and in "citizens and résidents of," shows clearly that it was intended to 
amend, not as to the single plaintiff, whose citizenship was already 
properly alleged, but as to the several parties défendant. There is no 
153 F.— 18 
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doubt that, in overruling the motion to dismiss, and in granting the 
motion to amend, it was assumed by the court that the attiendment re- 
lated to the parties défendant. This sHp of the pen apparently was 
noticed neither by the court nor by counsel on éither side. The de- 
fendants were ail represented by the same counsel, who, upon the 
overruling of the motion to dismiss and the granting of the motion to 
amend, filed a spécial plea in behalf of one of the défendants denying 
that he was a citizen of Alassachusetts, which plea was heard and over- 
ruled. The error is so obvions, and it is so clear that the error was 
overlooked by every one in the Circuit Court, that we cannot regard 
this point as substantial. The motion of the défendant in error to cor- 
rect the record by inserting, instead of the word "plaintiffs," the word 
"défendants," is granted. 

The principal question in the case is whether the Circuit Court erred 
in denying a jury trial upon the question of damages. The bill of ex- 
ceptions States the facts as follows : 

"The défendants filed. by way of answer, a gênerai déniai. The case was 
then placed upon the list of actions for trial by jury. When the case was 
called for trial before Aldrich, J., counsel for plaintiiï arose and said he was 
ready for trial. Counsel for défendant stated to the court that as far as the 
liability In the case was concerned he would agi-ee that the défendant might 
be defaulted, but that he would like to be heard on the question of damages. 
The défendants were thereupon defaulted. 

"Immediately afterwards, counsel for défendant addressed the court on 
this question, and suggested to the court that this case appealed to him as a 
proper case to send to an. auditor. The court then said that he thought it was 
a proper case for an auditor, and asked counsel to agrée upon an auditor." 

Subsequently there was filed the following agreement, signed by 
counsel for both parties : 

"It is agreed that Irving ilcD. Garfield, of Boston, may be appointed auditor 
in this cause." 

A rule to auditor was entered December 1, 1904, in the following 
terms : 

"And now, to wlt, December 1, 1904, by agreement of parties, it is ordered 
by the court that Irving McD. Garfield, Esq., be and hereby is appointed au- 
ditor in the above-nanied action, to liear the parties and examine their vouch- 
ers and évidence and to state the accounts and make report thereof to the 
csurt" 

The case was heard only upon the question of damages by the au- 
ditor, who, on March 34, 1905, fîled his report. March 39, 1905, a mo- 
tion was fîled by the plaintiiï that the report be confirmed, and that 
exécution issue for the pénal sum named in the bond. March 30, 1905, 
the défendants claimed in writing a trial by jury upon the question of 
damages. March 31, 1905, the défendants moved to recommit the re- 
port of the auditor for errors of law. April 15, 1905, the défendants 
fîled exceptions to the report of the auditor, and on the same day filed 
the following motion for trial by a jury : 

"And now corne the défendants in the above-entitled action and moye and 
request that the sum for which judgment shall be rendered herein be assessed 
by a jury in accordance with the provisions of section 961 of the Revised 
Statutes LU. S. Comp. St. 1901, p. 699]." 
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The case was heard by the court upon exceptions to the auditor's 
report, and the motion for trial by jury. The motion for a jury trial 
was denied, and exception duly taken. March, 28, 1906, judgment was 
entered for the plaintiff for the pénal sum named in the bond. 

The plaintiffs in error base their claim to a jury trial upon section 
961 of the Revised Statutes [U. S. Comp. St. 1901,'p. 699] : 

"In ail suits brought to recover tlie forfeiture aiinexed to any articles oî 
agreement, covenant, bond, or other specialty, where the forfeiture, breacl), 
or non-performance appears by the default or confession of the défendant, or 
upon demurrer, the court shall render judgment for the plaintiff to recover 
so much as is due according to e<iuity. And when the s<nn for which judg- 
ment should be rendered is uncertain, it shall, if either of the parties request 
it, be assessed by a jury." 

Upon the default of the défendants, it became the duty of the court 
to render judgment for so much as was due according to equity. 
Juries were then sitting, but the défendants did not request a jury trial. 
In Aurora City v. West, 7 Wall. 82, 104-, 19 L. Ed. 42, it is said : 

"But if the sum for which judgment should he rendered is certain, as 
where the suit is uiJon a bill of exehange or promi.^sory note, the computation 
may be made by the court, or, what is more usual, by the clerk ; and the 
same course nuiy be pursued even when the sum l'or wlUch jndgniont should 
be rendered is uncertain, if ueither party re(iuest tlie court to call a jury for 
that purpose. Coinmon-law rules were substantially tlic same, except that 'the 
court themselves might, in a large class of cases, if tliey pleased, assess the 
danmges, and thereupon give final judgment.' " 

The défendants' request for an auditor was not preceded by a re- 
quest for a jury trial. The case stood for trial by the court on the 
question of damages, unless affirmative action should be taken by the 
défendants to procure a jury trial. The défendants' counsel did not 
state that the auditor was desired to prépare the case for jury trial. 
:We think that the court was entitled to assume that the appointment 
of an auditor was requested, and was agreed upon simply as a con- 
venient step in the assessment of damages by the court. The state- 
ment of défendants' counsel, "that he would like to be heard on the 
question of damages," certainly conveyed no indication of a désire for 
a jury trial. On the contrary, we think it might well hâve been uii- 
derstood by the court to indicate a désire to be heard by the court. 

It is contended by the plaintififs in error that the right to a jury 
trial upon the question of liability, by express provision of Rev. St. 
§§ 648, 649 [U. S. Comp. St. 1901, p. 52.5], can be waived only by 
stipulation in writing; and that there is no possible reason why the 
rule as to the question of damages should be difïerent. This is con- 
trary to the décision of the Suprême Court in Kearney v. Case, 12 
Wall. 275, 20 L. Ed. 395, in which it was held that parties may waive 
a jury trial without filing a written stipulation, and by implied con- 
sent, though in such case no error can be considered in the action 
of the court on such trial. It was said (page 283 of 12 Wall. [20 L. 
Ed. 395]): 

"In those courts where juries are called from a great distance and detained 
at a heavy sacrifice, the courts usually give jury trials the préférence. ïhe 
beneflt, therefore, of an announcement by which the number of thèse trials 
is diminished and the case placed in an attitude to be taken up at the conveu- 
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ienee of the court and tlie parties is obvions. We cannot believe that Congress 
iutended to say that tlie parties sliall not, as heretofore, submit their cases 
to the court unless they do so by a writteu stipulation, but that it was the 
intention to enact that if parties who cousent to waive a iury désire to secure 
the right to a review in the Suprême Court of any question of law arising in 
the trial, they must flrst flle tlieir writteu stipulation," etc. 

The case stood for trial by a jury iipon the question of damages, 
as well as upon the question of HabiHty. The défendants, previous 
to the date fixed for trial, had taken no steps to procure an auditor 
for the purposes of a jury trial. Had a request been made to take 
the case from the jury, or for a continuance, on the ground that the 
case was of such a nature as to require the services of an auditor to 
put it in shape for a jury trial, the court might well hâve refused 
such a request on the ground that it had not been made seasonably. 
Had the plaintiff been informed that it was then the intention of the 
défendants to claim a jury trial on the question of damages, it might 
well hâve resisted the motion for the appointment of an auditor, and 
hâve insisted that, if a jury trial was to be had, it should be before 
the jury then présent for the trial of the case which the plaintiff was 
ready to try. As a practical matter, we think that if the défendants 
desired both a hearing before an auditor and a trial before a jury on 
the question of damages they should hâve stated that désire season- 
ably; and that, failing to state that désire, and, on the contrary, 
stating merely a désire to be heard, both the court and opposing coun- 
sel were entitled to assume that the request for an auditor was made 
by the défendants not to prépare for a jury trial, but to prépare the 
case in the most convenient way for its disposai by the court. 

Counsel for the plaintiffs in error contends that a référence to an 
auditor contemplâtes a regular trial in the future. We think that 
this may be conceded; also that bis report is only prima facie évi- 
dence to be used upon a subséquent trial before the court or jury. 
Stone V. Sargent, 129 Mass. 503, 512. He relies, also, upon Fenno 
V. Primrose, 119 Fed. 801, 56 C. C. A. 313, a décision of this court, to 
support the proposition that an auditor is an officer appointed to pré- 
pare the case for a jury. He argues, therefore, that a référence to 
an auditor cannot be inconsistent with or a substitute for a jury trial. 
The case of Fenno v. Primrose did not décide, however, that an audi- 
tor can be appointed only for the purpose of preparing a case for a 
jury trial. Référence to an auditor may serve the convenience of 
counsel, and may be regarded by counsel quite as désirable when the 
case is ultimately to be decided by the court as when it is ultimately 
to be decided by a jury. As certain kinds of questions can be more 
conveniently tried to the court than to a jury, so certain questions may 
be more conveniently tried before an auditor than before the court. 
Counsel familiar with the practice in equity before a master, whereby 
the évidence may be fully prepared for final hearing by the court, 
may désire to secure in a law trial the same advantage. We are of 
the opinion that the request for an auditor cannot be regarded as in 
any way indicating a désire for a jury trial. 

It was not until after the plaintiffs in error were apprised of the 
auditor's findings, and not until after a motion had been made for a 
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confirmation of the auditor's report and for the issue of exécution, 
that they indicated any désire for a jury trial. Default was made 
November 28, 1904. Four months elapsed before the making of a 
claim for a jury trial. Had the auditor's report been satisfactory to 
the défendants, we think they might well bave contended that a claim 
at that time by the plaintiff for a jury trial would bave been too late, 
and we think that no act of the défendants which preceded their claim 
for a jury trial gave them any greater right than the plaintiff. The 
default was at the November term, 1904. No claim for a jury trial 
was made during that term. It is well settled, as we bave seen, that 
parties may waive a jury trial without stipulation in writing by sub- 
mitting the case to tiie court for hearing, even when the right to a 
jury trial is secured to them by statute without affirmative request. 
In this case the défendants' right to a jury trial was conditional upon 
their expressly claiming it. Where a party suiïers a case to stand 
for the assessment of damages by the court for so long a period as 
four months, during which the court has taken steps towards the as- 
sessment of damages, we think it is within the discrétion of the trial 
court to décide that the request for a jury trial is too late. 

Though the statute itself fixes no limit of time within which a re- 
quest for a jury trial must be made under section 961, it does not 
follow that the time is unlimited. In Re Grant (D. C.) 143 Fed. C61, 
it was held that the right of review or appeal for which the statute 
fixes no time limit is, nevertheless, not unlimited, but requires of a 
person seeking a review the duty of proceeding with some degree of 
diligence, and the failure to so proceed must be construcd as an aban- 
donment of the appeal. We do not décide, of course, that a request 
for an auditor is in itself a waiver of jury trial; nor do we décide 
that the mère failure to request a jury trial before asking for an auditor 
is necessarily a waiver of jury trial, for it is undoubtedly true that 
the appointment of an auditor is in itself not more suggestive of the 
final assessment of damages by the court than by the jury. But we 
do décide that the request for a jury trial under section 961 must be 
made seasonably, and cannot be delayed indefinitely, and that parties 
should not be permitted by their action to make a practical abandon- 
ment of a claim for a jury trial, and, after an unfavorable resuit before 
an auditor, base a request for a jury trial upon an afterthought. The 
learned judge who heard the case in the Circuit Court found that a 
jury trial had not been seasonably requested. He had before him ail 
the facts as shown by the record, among them the following: The 
case came on for a jury trial without any previous request by the de- 
fendants for an auditor to prépare for that trial; the jury was présent 
for the trial of the question of damages as well as that of liability, 
yet no request was then made for a jury trial; the request for an 
auditor was preceded by no intimation that a jury trial was desired, or 
that the auditor was desired to prépare the case for a jury, counsel 
stating merely that he "would like to be heard on the question of 
damages" ; no request was made for a jury trial at any time during 
the term at which default was made, nor until four months after de- 
default, and after the défendants had learned that the auditor's re- 
port was unfavorable and had cause to be apprehensive that judgment 
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might speedily follow against them. Considering ail the circumstances 
shown by the record, we are of the opinion that it cannot be said that 
the finding that a jury trial was not seasonably requested was er- 
roneous. 

The judgment of the Circuit Court is affirmed, and the défendant in 
error recovers costs in this court. 



COLE et al. v. OARSON.* 

(Circuit Court of Appeals, EIghth Circuit April 17, 1907.) 

No. 2,450. 

Courts— FEDERAL Coukts— Adoption of State Pbacticb — Pleading— Jueis- 

DICTION— DiVERSITT OF ClTIZENSHIP— DeNIAL BT ANSWER. 

Rev. St. Mo. 1899, § 596 [Ann. St. 1906, p. 622], provides that the only 
plea on the part of the défendant is a demurrer or answer. Section 604 
déclares that the answer shall contain, flrst, a gênerai or spécial déniai ; 
and second, a statement of any new matter constituting a défense or 
counterelalm. Section 605 authorizes a defendaat to set forth, by an- 
swer, as many défenses and counterclaims as he may hâve. Held, that 
since the enactment of the conformity act (Rev. St. § 914 [U. S. Comp. 
St. 1901, p. 684]), it is not necessary for a défendant in a suit in a fédéral 
court sitting in Missouri to raise the question of jurisdietion by plea 
in abatement, but that an answer containing a gênerai déniai, etc., was 
effective to put in issue the allégations of diverse citizenship. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, § 921. 

Conformity of practice in common law actions to that of state courts, 
see note to O'Connell v. Reed, 5 0. C. A. C94; Mederland Life Ins. Co. 
v. Hall, 27 C. C. A. 392.] 

In Error to the Circuit Court of the United States for the South- 
western Division of the District of Missouri. 

M. R. Lively and W. R. Robertson, for plaintiffs in error. 
Hiram W. Currey and George V. Farris, for défendant in error. 
Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

ADAM S, Circuit Judge. The trustée in bankruptcy of the Mis- 
souri Development Company, incorporated under the laws of the 
state of Indiana, brought his action in the court below against the 
défendants, charging them with the conversion of certain property be- 
longing to the bankrupt. It was alleged in the pétition that the 
trustée and the bankrupt were citizens of the state of Indiana and 
that the défendants were citizens of the state of Missouri. The lat- 
ter appeared to the action and filed an answer, denying each and" 
every allégation of the pétition, and pleaded some affirmative dé- 
fenses. The case was tried to a jury resulting in a verdict for plain- 
tiff. Many errors were assigned by the défendants, who are prosecut- 
ing this writ of error; but in the view we take of the question of 
jurisdietion thèse need not be considered. Although issue was joined 
on the allégation of diversity of citizenship of the parties, no proof 
was produced tending to establish the affirmative of the issue so ten- 
dered, and défendants now urge the want of such proof as ground for 
reversai of the judgment. 

•Rehearlng denied June 11, 1907. 
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Prior to the enactment of the act of June, 1872 (Rev. St. § 914, 
[U. S. Comp. St. 1901, p. 684]), known as the "Conformity Act," if 
the requisite citizenship of the parties was properly alleged in the 
pétition, it was deemed admitted by pleading to the merits without 
having first filed a plea in abatement denying it. Sheppard v. Graves, 
14 How. 505, 14 L. Ed. 518; Roberts v. Lewis, 144 U. S. 053, 12 
Sup. Ct. 781, 36 L. Ed. 679. But since the assimilation of the 
practice in the national courts to that in the state courts bv the con- 
formity act, in those states where the answer takes the place of ail 
pleas at common law, and where it must contain a gênerai or spécifie 
déniai of each material allégation of the pétition controverted by the 
défendant, the common-law requirement of pleading matters in abate- 
ment of the action before taking issue on the merits bas become 
obsolète, and a déniai in the answer of ail the a'iegat'ons of the péti- 
tion puts each and ail of them in issue, whether they be matters in 
abatement or bar. Roberts v. Lewis, supra. Yocum v. Parker. 66 
C. C. A. 80, 130 Fed. 770; Roberts v. Langenbach, 56 C. C. A. 353, 
119 Fed. 349. 

The détermination of the question now under considération, there- 
fore, dépends upon whether the Code of Missouri, whence this case 
came, requires matters of abatement to be pleaded as a part of an an- 
swer to the merits, or whether the rule of the common law on the 
subject is applicable to them. The Code provides that "the only 
plea on the part of the défendant is either a demurrer or an answer" 
(section 596, Rev. St. Mo. 1899 [Ann. St. 190C, p. 622]) ; that "the 
answer of the défendant shall contain first a gênerai or spécial déniai 
of each material allégation of the pétition con+roverted by the défendant 
or any knowledge or information thereof sufHcient to form a belief ; 
second, a statement of any new matter constituting a défense or 
counter-claim in ordinary and concise language and without répéti- 
tion" (section 604, supra) ; that "the défendant may set forth by an- 
swer as many défenses and counter-claims as he may hâve, whether 
they be such as bave been heretofore denominated légal or équitable, 
or both" (section 605, supra). The foregoing provisions of the 
Missouri Code, in our opinion, clearly ind'ca*e that everything con- 
stituting a défense to an action, whether in abatement or to the merits, 
must, unless the defect appears on the face of the pétition, be presented 
in an answer, which is the only pleading o'.her than a demurrer, rec- 
ognized by the statute. 

But it is contended that the Suprême Court of Missouri has held 
otherwise, and our attention is cal'ed to the following cases: Northrup 
V. Mississippi Valley Ins. Co., 47 Mo. 435, 4 Am. Rep. 337; Ripp- 
stein V. St. Louis Mut. Life Ins. Co., 57 Mo. 86 ; Rogers v. Marsh. 
73 Mo. 64 ; Baier v. Berberich, 85 Mo. 50 ; Paddock v. Somes, 102 
Mo. 226, 14 S. W. 746, 10 L. R. A. 254, and others in support of that 
contention. Thèse hâve been critically examined, and, while in some 
of them, noticeably the Rippstein Case, countenance is given to plain- 
tifif's view, others are disposed of on the ground that certain spécifie 
objections not apparent on the face of the pétition must be taken by an- 
swer or be held waived. 
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But whatever sanction may hâve been given to that contention in 
the Rippstein and other cases appears to hâve been distinctly repudiated 
in Little V. Harrington, 71 Mo. 390, wherein the Suprême Court, by 
Chief Justice Sherwood, considered the question, and after adverting 
to the statutory provisions supra says as foUows : 

"It is évident from thèse statutory provisions that only one answer is con- 
templated, and this to contain whatever défense or défenses the défendant 
may hâve, thus dispensing with the conimon-law rule that a plea in bar 
waives ail dilatory pleas, or pleas not geins to the merits. * * * Matter 
in abatement is as niuch a défense to tlie pendiug actions as matter in bar. and 
to say that the défendant may reserve the latter until a trial shall hâve been 
liad uywn tlie issues, in regard to tlie former would interpolate what is not 
in the statute ; would be Inconsistent with its plain and simple requirements." 

To the same effect are Byler v. Jones, 79 Mo. 261 ; Young Men's 
Christian Association v. Dubach, 82 Mo. 475 ; Cohn v. Lehman, 93 
Mo. 574, 6 S. W. 267; State ex inf. v. Vallins, 140 Mo. 523, 41 S. W. 
887. 

In the last-mentioned case, whicli was an information in tiie nature 
of quo warrante, the following language is employed : 

"The assertion is made by counsel for respoudents, in substance, that in- 
asmuch as proceedings in quo warrante are governed hero by tlie eouimon 
law that, in conséquence of this, it was not admissible to plead at the same 
time to the Jurisdiction and also to the merits, and the intimation is given 
that there are other matters yet held in reserve and to be brought forward in 
résistance to the information. On this it is enough to say that, although 
the présent proceeding is in effect as it was at common law, yet at the sanie 
time it Is but a civil action, as we hâve ot'ten declared, and, being such, 
there is but one answer allowable in such cases, and that niust contain ail 
the défenses the party bas, no matter what their nature, whether in abate- 
ment or in bar." 

From the foregoing there can be no doubt as to the présent attitude 
of the Suprême Court of Missouri on the question under considération, 
whatever it may hâve originally been. The statutes so construed by 
that court are substantially the same as provisions found in the Code 
of Civil Procédure of Nebraslca, which were under considération by 
the Suprême Court in Roberts v. L,ewis. supra. Mr. Justice Graj^ in 
delivering tlie opinion in that case, makes use of the following lan- 
guage : 

"The necessary conséquence is that the allégation of the citizenship of the 
parties, being a material allégation properly made in the pétition, was put 
in issue by the answer, and, like other afflrnmtive and material allégations 
made by the plaintifC and denied by the défendant, must be proved by the 
plaintiff. The record showing no proof or flndiug upon this essential point, 
on which the jurisdiction of the circuit court depended, the judgment must 
be reversed, with costs for want of jurisdiction," etc. 

This court in Yocum v. Parker, supra, had under considération the 
question we are now considering, and reached the conclusion which we 
now reach. We might well hâve disposed of the présent case by 
reversing it on the authority of that one ; but, as counsel hâve earnest- 
ly argued the question anew in the light of Missouri statutes and au- 
thorities, we hâve carefully considered it again with the resuit in- 
dicated. Our attention is called to Adams v. Shirk, 55 C. C. A. 
35, 117 Fed. 801, and Every Evening Printing Co. v. Butler, 144 Fed. 
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916, 75 C. C. A. 657, and cases therein cited, as authorîty against tlie 
conclusion now reached, but on examination they are not found to 
raise the question now before us as to the effect of code pleadings. 
The judgment will be reversed, and the cause remanded to the Cir- 
cuit Court, with directions to dismiss it unless by some appropriate 
proceeding- jurisdiction is made to appear. It is so ordered. 



In re WYLIE et al. 

(Circuit Court of Appeals, Third Circuit. April 20, 1907.) 

No. 19. 

Bankruptct — Resale of Peopebty — Rights of Purchaser. 

A sale of property by a trustée in bankruptcy was set aside by an or- 
der directing a resale of the property "free and discharged of and from 
ail incunibrances," and requiring the petitioner to give security to bid an 
advanced priée offered, and, in addition, such suni as niight l)e awarded to 
the prier purchaser. Pending an appeal from such order the court va- 
cated a prior order staying exécution on a decree of foreclosure i)reviousiy 
entered in a state court, but requiring the petitioner, with its consent, to 
make a similar bid at the foreclosure sale. It became the purcliaser at 
such sale at a price largely in excess of that which it had undertalven to 
bid. Held, that it was entitled to the property free of incuinbrance, the 
same as though the sale had been made hy the Ijanliruptcy court ; and that 
the amount awarded to the former purchaser, and the costs in connec- 
tion therewith, as well as the accumulated taxes on the property, should 
be paid by the trustées from the proceeds of the sale. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey. 

Robert Adrain, for appellants. 

George S. Silzer, for Joseph Allgair. 

J. Hill Brinton, for Sayre & Fisher Co. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. When this matter was before us upon 
the pétition of Joseph Allgair for annulment of an order of the Dis- 
trict Court, dated July 24, 1905, setting aside a sale of the property of 
the bankrupt which had been made Idv the trustées to said Allgair, 
that order was affirmed, with direction for further proceedings in con- 
nection therewith ; and if, in pursuance thereof, the trustées in bank- 
ruptcy had again sold the property, the questions now presented by 
their pétition for revision conld hardly hâve arisen. Allgair v. Wil- 
liam F. Fisher & Co., 143 Fed. 962, 75 C. C. A. 148. The taxes in 
dispute would unquestionably bave been for payment by the trustées ; 
and it is quite clear, we think, that the svim to be paid to Allgair, 
and the costs incurred in determining its amount, would hâve been 
payable from the proceeds of the required bid of "not less than the 
sum of $60,000, and, in addition thereto, such sum" as might be 
awarded to Allgair. 

But shortly aifter the making of the order of July 24, 1905, Joseph 
Allgair appeared in the District Court and (as explained by the 
learned judge of that court) "offered to place the property in the 
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possession of the bankrupt's trustées, on ternis not necessary now to 
be stated, to be held by the trustées pending the appeal, which offer 
was accepted. There were at that time two mortgage incumbrances 
upon the bankrupt's property— the first for $34,000, with accrued 
interest, and the second, which had been foreclosed in the New 
Jersey court of chancery, and merged into a final decree, for something 
over $15,000. Sale under the exécution issued upon this decree had 
long been stayed by this [the District] court. Feeling that the stay 
ought not to be continuée! during the pendency of the appeal abovc 
mentioned, an order vacating the stay was signed on August 14, 1905. 
As the making of this order rendered it possible for the complainant 
in the foreclosure case to sell the property under the exécution issued 
in that case, and thereby defeat the purpose of thé order of July 24, 
1905, which was to secure a sale of the property for a larger sum than 
$55,000, another order, dated back to July 31, 1905, the terms of 
which were agreed to by the Sayre & Fisher Company, was made.'" 
The provisions of this latter order are sufficiently set forth in the 
opinion of the District Court, and need not be repeated. In re Wil- 
liam F. Fisher & Co. (D. C.) 148 Fed. 907. Of its gênerai purpose, 
and that of the agreement respecting it, we hâve no doubt. The 
manifest intention was to permit a sale under the foreclosure pro- 
ceedings, at which the Sayre & Fisher Company was to bid in sub- 
stantial accordance with the agreement it had made when a resalc 
by the trustées was contemplated. Accordingly the foreclosure sale 
did take place, and, as was anticipated, the Sayre & Fisher Company 
became the purchaser. It paid for the property a larger sum than it 
had undertaken to pay, and the bankrupt's creditors hâve been cor- 
respondingly benefited. Its obligation to bid at least $60,000, and, 
in addition thereto, the sum due to Allgair was fully discharged, and, 
except by so bidding, it had not agreed to provide in any way for the 
Allgair claim, or to bear any costs in connection with it. So, too, 
as to the taxes. There was no agreement by the Sayre & Fisher 
Company to pay them, and the foreclosure sale, in its relation to the 
bankruptcy proceedings, was but a substitute for the resale which the 
order of July 24, 1905, had directed the trustées to make. There- 
fore, though the order of July 31, 1905, was silent on the subject, we 
think that the Sayre & Fisher Company, having redundantly per- 
formed its undertaking to bid, had a right to assume that, if it be- 
came the purchaser, it would take the property, as the order of 
Julv 24, 1905, had provided, "free and discharged of and from ail 
incumbrances." 

The order to which this pétition for review relates is affirmed. 
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UNITED SHOE MACHINEET CO. v. GEEENMAN. 

(Circuit Court of Appeals, First Circuit Marcli 27, lOOT.) 

No. 663. 

1. Patents— Anticipation— Abando:«ment of Machine. 

A machine fully embodj'ing a device subsequently patented by another 
does not lose its effect as an anticipation because its use was abandoned, 
solely for the reason tliat tlie product in malcing whicli it was eniployed 
was not successful, where it is sliown that the machine operated success- 
fuily, and that the malLer did not abandon the invention enibodied therein. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. .'SS, Patents, § 73. 

Abandonment of invention, see note to Hayes-Youug ïie Plate Oo. v. 
St. Louis Transit Co., 70 C. C. A. 6.] 

2. Same— Clutoh. 

The Davey & Ladd patent, No. 072,056, for a clutch for starting and 
stopping machines, is void for anticipation by the clutch previously eraploy- 
ed in the Stiles-Thomson machine for setting lacing studs in shoes. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 145 Fed. 538. 

WilHam K. Richardson (Joseph Warren, on the brief), for ap- 
pellant. 

T. Hart Anderson, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

COLT, Circuit Judge. This is a suit for infringement of the Davey 
& Ladd patent, No. 072,056. The patent was applied for March 31, 
1897, and issued April 16, 1901. The court below dismissed the bill, 
and the case is now before this court on appeal. 

The Davey & Ladd patent is for an improvement in clutches for 
starting and stopping machines. The improvement relates particularly 
to the stopping feature of the clutch. The spécification says : 

"This invention relates to a clutch and is shown as embodied in a clutch 
adapted to be used on sewiug-machines, nailing-machines, and in machines in 
which it is désirable to stop the machine at a definite point in its cycle of 
movements — as, for example, in the case of the sewing-machine when the 
ueedle is at its highest position, or in the case of a nailing-machine after the 
nail is driven and when the parts are in the position to reçoive the material or 
at a position to reçoive the nail to be driven at the next opération of the ma- 
chine. * * « The machine is thus stopped automatically at a definite point 
in the rotation of the main shaft, a, and therefore at a definite point in the 
cycle of opérations of the instrumentalities actuated by said main shaft." 

In machines to which the Davey & Ladd clutch is adapted, the ma- 
chine should not stop while performing its cycle of opérations, as, for 
example, in a nailing-machine during the varions opérations neces- 
sary to drive the nail. The characteristic feature of the Davey & 
Ladd clutch is that the machine is always stopped at the completion 
of its cycle of opérations. Since the cycle of opérations takes place at 
each révolution of the main shaft, this resuit is accomplished by so 
organizing the clutch that the machine is stopped at the same pre- 
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determined point on the main shaft. In one form of the device, the 
machine may be stopped at the completion of any number of révolu- 
tions of the main shaft, or at the completion of one révolution, de- 
pending on the will of the operator. In the other form of the device, 
the machine is automatically stopped at the completion of a single 
révolution of the main shaft. 

In the organization of the Davey & Ladd device, we fînd a clutch 
member provided with a frictional surface at each end. This clutch 
member is connected with the main shaft, and is capable of a longi- 
tudinal movement thereon. When the operator presses the treadle 
with his foot, the clutch member is moved by a spring into contact 
with the frictional surface of the driving belt pulley, and the machine 
is set in opération. When the operator removes his foot from the 
treadle, the clutch member, by means of a cam on the main shaft and 
Connecting mechanism, is moved away from the driving belt pulley, 
and into contact with the frictional surface of the stationary brake, 
and the machine is stopped. In a modified form of the device, the 
cpnnecting mechanism between the cam and the clutch member is so 
arranged that, when the operator presses the treadle with his foot, the 
machine is automatically stopped upon the completion of one révolution 
of the main shaft. It is by means of the cam and Connecting mechan- 
ism co-operating with the clutch member and stationary brake that the 
machine is stopped at a predetermined point on the main shaft, or when 
it has completed its cycle of opérations. 

The charge of infringement is limited to claims 3 and 6 of the patent. 
Claim 2 reads as follows : 

"(2) The combination of the driving chitch member of the machine provided 
with a friction-surface ; with the main shaft, and a drlven clutch member con- 
nected to rotate therewith but capable of independent longitudinal movement 
thereon and provided with friction-surfaces at its opposite ends ; and a station- 
ary friction-surface or break, and means for impelling said driven clutch mem- 
ber into engagement with the friction-surface oi' the driving member, and Con- 
necting mechanism between the main driven shaft and driven clutch member 
for moving said driven clutch member out of engagement with the driving mem- 
ber and into engagement with the brake, substantially as deseribed." 

Claim 6 is substantially the same as claim 2, except that it spécifies 
that the clutch is engaged with the brake "at a predetermined point in 
the rotation of said main shaft, whereby said main shaft is stopped in 
a predetermined angular position." 

The combinations deseribed in thèse claims comprise six éléments: 
(1) The main shaft ; (2) the driven clutch member connected with the 
main shaft and capable of longitudinal movement thereon, and with 
frictional surfaces at each end; (3) the driving clutch member; (4) 
the stationary brake ; (5) means for impelling the driven clutch mem- 
ber into engagement with the driving member; (6) Connecting mech- 
anism between the main shaft and the driven clutch member for mov- 
ing the latter away from the driving clutch member and into engage- 
ment with the brake. 

The main défense to this suit is anticipation. The défendant has in- 
troduced in évidence the clutch mechanism of the prior Stiles-Thomson 
lacing stud setting machine as a full and complète anticipation of the 
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patent in suit. A comparison of this clutch with the Davey & L,add 
clutch shows the substantial identity of the two structures. On this 
point, Mr. Browne, complainant's expert, says: 

"On comparing the Stiles-Tliomson machine with daims 2 and 6 of the 
Davey & Ladd patent in suit, I flnd in said machine ail the features recited 
in each of thèse claims." 

While the identity of the mechanism of the two clutches, except in 
détails of construction, is apparent, the complainant contends : First, 
that the Stiles-Thomson machine was only an abandoned experiment; 
second, that there is no évidence that the chitch part of this machine 
was ever operated or ever tested as to its capacity for stopping the ma- 
chine ; and, third, that the subséquent Stiles patent is évidence of an in- 
tention on the part of Stiles to abandon the form of clutch embodied 
in the Stiles-Thomson machine. 

The history and use of the Stiles-Thomson machine, as disclosed 
by the évidence, may be stated as follows : 

The Stiles-Thomson machine was designed for setting bifurcated 
or two-pronged lacing studs in leather shoes. It was constructed from 
drawings, which are in évidence, by George A. Stiles, between Sep- 
tember and November, 1893, in the factory of the Judson L. Thomson 
Company. The Thomson Company was engaged in the manufacture 
of rivets, clasps, and other hardware supplies. In order to meet com- 
petitors, it was désirons of manufacturing and putting upon the mar- 
ket a bifurcated lacing stud. It was the intention of the Thomson 
Company that the machine should be used by its customers. It was 
found, however, that a lacing stud with two prongs was not as good 
as a tubular lacing stud, because the prongs would not hold firmly 
enough in the leather to withstand the pull and strain of the lacing, 
and it was for this reason that only one machine was built, and that 
this use of this machine was discontinued. 

"We found," says Mr. Bartel, treasurer of the Thomson Company, 
"that two prongs on the stud would not hold as well as a stud with a 
tubular shank. A bifurcated stud simply held the stud on two sides, 
where a stud with a tubular shank would split in six equal parts, hold- 
ing ail around." 

Again, Mr. Bartel testifies: 

"Q. Can you state any reason why the company built only one such ma- 
chine? If so, plense do so. A. I can. The reason only one machine was 
built was because the goods we intended to use the machine for were détec- 
tive, and after experimenting for some time we aljaudoned putting the goods 
upon the market." 

And to the same efïect is the testimony of Mr. Thomson, président 
of the company: 

"Q. Can you state wiiy the said company built only one of thèse lacing stud 
eetting machines? A. Because the two prongs would not hold linnly ouougii 
in the leather of the upper of the shoe so Imt what it would iinll ont undor 
the strain of lacings, as it had only two sides or jn-ongs, instead of a tuiralar 
form that had always been in gênerai use, and it was thought best to aljaiidon 
that kind of a lacing stud." 

The machine was operated in the factory of the Thomson Company 
for a short time during the month of December, 1893. It was then laid 
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aside in the pattern room, where it remained until about the time it 
was introduced in évidence in the présent suit. 

As to the opération of the machine, Mr. Bartel testifies as follows: 

"Q. To your Personal knowledge, was defêndant's Exhibit 'Stiles-ïhomson 
Machine' used for setting bifureated lacing studs in tlie uppers of shoes? If 
so, when was it first so used? A. In the latter part of 1893. 

"Q. Where was the machine used for setting bifureated lacing studs in the 
uppers of shoes? A. In the factory of the Judson L. Thomson Manufaeturing 
Company, at Waltham, Mass." 

"Q. Did the Judson L. Thomson Company put out any studs having bifureat- 
ed shanlis? A. They never sold any. 

"Q. So far as you know, can you state, of your own personal Itnowledge, 
whether the Stiles-Thomson machine operated successfully to set the lacing 
studs having bifureated shanks? A. I think I can. I saw îhe machine operat- 
ed, and it set the studs successfully in leather and in uppers of shoes." 

To the same effect, Mr. Unbehend, the superintendent of the Thom- 
son Company, testifies : 

"Q. Do you remember whether tiie machine which you recall as beiug finish- 
ed in December, 1893, was operated ; and, if so, state what the sald machine 
operated upon? A. I saw it operated on lacing studs; tbat is, for fastening 
lacing studs to shoes." 

Upon the same point, Mr. Thomson testifies: 

"Q. What did Mr. Stiles do after he completed the Stiles-Thomson machine? 
A. He worked the machine for me in the supei-intendent's office. 

"Q. Did you see the Stiles-Thomson machine in opération setting lacing 
studs? A. I did. 

"Q. When? A. During tlie fall of 3893." 

"Q. Did you personally set any lacing studs with the Stiles-Thomson ma- 
chine? A. I believe I did." 

Thèse witnesses are not interested in tlie présent suit. 

This évidence establishes thèse facts : Tlie Sti'es-Tliomson ma- 
chine was built in the fall of 1893, and succ;ssfully operated during 
December of that year. Only cne machine was built, and that ma- 
chine laid aside, not because it was not practical, or would not set 
bifureated lacing studs, but because this form of lacing stud was 
inferior to the tubu'ar forni, in that it was liable to pull out of the 
leather under the stra'n of the lacings. 

The complainant insists, however, that the évidence does not show 
that the Stiles-Thomson machine was run by power, or that the clutch 
mechanism operated successfully. The answer to the first proposition 
is that the machine was built to run by power, and in no other way, 
and that it could not bave been operated b hand, bec use there is 
no device shown for so operating it. The answer to the second prop- 
osition is that, if the machine operated to set lacig studs, it nec- 
essarily follows tVat the clutch must hâve been pract cally operative, 
since it is the mechanism provided for starting and stopping the ma- 
chine ; in other words, the machine as organized could not hâve per- 
formed its function of setting lacino- studs except thr '-gh th° insfu- 
mentality of the starting and stopping mechanism. Since it is estab- 
lished that the machine sit lacing studs practically, it muht be con- 
cluded that the clutch mechanism was a practical success. Again, 
the fact that the Davey & Ladd clutch in suit is practically operative 
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raises a strong- presumption that the clutch ot the Stiles-Thomson 
machine was practically operative, since the tvvo ckitches are sub- 
stantially identical. 

On July 21, 1894, some seven months after he bui't his machine 
for the Thomson Company, Stiles filed his application for a patent, 
which was granted x\ugust 11, 1896. 

This patent covers the lac'ng stud mechanism of the Stiles-Thom- 
son machine, but does not cover in terms the clutch embodied in that 
machine. With respect to the clutch mechanism, the patent may be 
viewed from three standpoints : From the standpoint of the drawings ; 
from the standpoint of the spécification; and from the standpomt of 
both the drawings and the spécification. 

First. Figures 2 and 3 of the drawings show the clutch of the ma- 
chine; that is, the clutch as it appears when looking at the machine. 
On this point the complainant's expert, Mr. Mayo, testifies : 

"Q. I will ask you to examine the Stiles-Tliomsoii macliiiie, aud comjjare it 
with tlie drawings of tlie Stiles patent, a]id ask you wliethoi' or not tliese 
drawings of the Stiles patent do not cori'eetly and tnily ilUistrate tlie Stiles- 
Thomson machine in so far as the starting and stopjiing mechanisms of tliat 
machine are concernod? A. The lines in the drawing correctly repi-eseut a side 
View of the machine assembled, but they do not show a drawing in sections 
of the clutch mechanism. - 

"Q. As I understand your answer, wliat is shown in tlie Stiles jintent draw- 
ings is a correct and tnie représentation of tUe Stiles-Tlioiiison iiiacliiiie. as yo\i 
would observe tbat machine without taking it apartV A. l'es, sir." 

The letter k in thèse drawings, which points specifically to the 
brake, may fairly be considered, if we confine our attention to the 
drawings, as referring to the cltitch mechanism as a whole, for the 
term clutch in this art sometimes refers to the driven cKitch member, 
and sometimes to the group of devices which comprise the clutch. 

Second. The spécification, on the other hand refers to the letter 
k of the drawings as the friction clutch k, meaning the driven clutch 
member; and it fails to describe or to make any référence to the 
stationary brake. 

Third. Looking at the spécification and the drawings together, therc 
is a plain inconsistency between them which cannot be reconciled. In 
the attempt to harmonize the drawings with the spécification, the 
complainant has constructed a so-called model of the clutch of the 
Stiles patent. This model is not built according to the drawings of 
the patent, and its defects as a practical device are obvions. It clear- 
ly does not serve to prove that there is no repugnancy between the 
drawings and the spécification, but rather tends to strengthen the belief 
that Stiles intended to patent the chitch of his machine. The probabil- 
ity is that, in taking out his patent, Stiles paid little attention to the 
clutch, which is a common device in machines, and that his mind was 
directed mainly to the mechanism for setting lacing studs. He says 
m his patent that his "invention relates to machines for setting lacing 
studs in fabrics," and "incidentally" to "a start and stop mechanism." 

While the Stiles patent cannot be regarded as an anticipation of the 
Davey & Ladd clutch in suit, it manifestly cannot be taken as évi- 
dence of any intention on the part of Stiles to abandon the clutch em- 
bodied in his machine. 
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Our conclusion is that the clutch of the Stiles-Thomson machine is 
a direct anticipation of the Davey & Ladd patent. The Stiles-Thom- 
son machine was produced at the hearing in the Circuit Court, and 
also at the hearing in this court, and the substantial identity of the 
two clutch mechanisms was established by concrète proof. The évi- 
dence also shows that the clutch of the Stiles-Thomson machine was 
not used for purposes of experiment, or to gratify curiosity, or to 
see whether it was successful, or whether anything more was to be 
donc to perfect it; but that it was put to use in ordinary business as 
a thing which was completed, and that the reason why it was only 
used for a short time has no bearing on the question of its practical 
operativeness. It thus fulfills the tests with respect to anticipation 
which the Suprême Court, adopting the views of Judge Shipman in 
the court below, applied in Brush v. Condit, 132 U. S. 39, 47, 48, 10 
Sup. Ct. 1, 33 L,. Ed. 251, and is also within the rules laid down in 
Deering v. Winona Harvester Works, 155 U. S. 286, 300, 301, 15 
Sup. Ct. 118, 39 Iv. Ed. 153, Brooks v. Sacks, 81 Fed. 403, 26 C. C. 
A. 456, and Westinghouse Company v. Stanley Instrument Company, 
133 Fed. 174, 177, 179, 68 C. C. A. 523. 

The decree of the Circuit Court is affirmed, and the appellee re- 
covers costs in this court. 



BRUNSWICK-BAMCE-COLT.ENDER CO. et al. v. BACKUS AUTO- 
MATIC riN SETTER CO. et al. 

(Circuit Court, N. D. Illinois, E. D. March 15, 1907.) 

No. 27,748. 

1. Patents — Invention — Impebfect Opération of Device. 

Tlie fact that a patented device, designed for a novel use, does not worlî 
perfeetly does not deprive it of invention where the principle is disclosed, 
and ail that is necessary to its perfection is a more perfect or modifled me- 
chanical adjustment of parts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 34.] 

2. Same— Infkingement — Pin Seiteb fob Bowling Allbys. 

The Crawford patent, No. 644,546, for a device for setting pins in a 
bowling alley, diseloses patentable invention, and is valid. Also held in- 
fringed by the device of the Backus patent. No. 771,963. 

In Equity. On final hearing. 

Offield, Towle & Einthicum, and Charles T. Linthicum, for com- 
plainants. 

Benjamin T. Roodhouse, for défendants. 

KOHLSAAT, Circuit Judge. Complainant files its bill to restrain 
infringement of claims 1 and 2 of patent No. 644,546, granted to 
Charles W. Crawford, February 27, 1900, which read as foUows, viz. : 

"(1) In combination, with the usual, spotted, end portion of the bed of a 
bowling-alley, a mechanism adapted to reçoive a set of pins and operating to 
place the sald set of pins on the spots of the alley-bed and then move away, to 
permit the usual free use of the alley-bed and spotted pins; substantially as 
set forth. 
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"(2) In a mechanism for spotting pins on an alley-bed, a carrier adapted to 
receive a set of pins ; means for moving said carrier, and its pins to the proper 
position to bring the bases of said pins outo tlieir respective siwts on tbe alley- 
bed ; and means for then releasing said pins from said carrier ; substantially 
as and for the purpose set forth." 

It will be seen that claim 1 describes a mechanism entirely by réf- 
érence to its opérations, and refers to the spécification for ail particu- 
lars. Claim 2 is more spécifie, but still dépendent almost entirely on 
the spécification. The patent relates to a device for setting up ten 
pins in proper position with reasonable accuracy — not entirely sup- 
planting the pit-man, but making the work more accurate and more 
speedy. The record discloses no prior patents nor any prior use. 
So far as appears, the patentée was a pioneer in the art, such as it 
is. The pins are placed on the round openings of a frame sustained 
above the spotted end of a bowling alley in such a manner as to cause 
the centers of the openings in the frame to coïncide with the centers 
of the spots in a perpendicular line. The openings in the pin-spotter 
rack, which are made large enough to permit the body of the pin to 
pass through, carry a device for detaining the pin in the opening 
until released by another device which frees the pin as it reaches the 
spot. The frame is mounted between standards, upon which it moves 
accurately by means of proper guides or pulleys. The weight of the 
frame is ofifset by cotmtervveights of somewhat less heft than the 
frame and its load of pins, so that when the pins are ail placed in their 
respective frame openingS' — ten in number — it descends automatical- 
ly to the spots upon the alley. When freed from its burden of pins, 
it is drawn up out of the way by the counterweights. The commer- 
cial article varies somewhat from the device described in the patent, 
but not essentially. The spécification of the patent set out in dé- 
tail the various steps to be taken as those which the patentée has 
"so far practiced" in accompHshing his object. He adds: 

"Though it niay, of course, be carried out in other spécifie forms of mechan- 
ism * * *. Having now so fully described the construction and opération 
of ray new pinsetter, made in that form shown in the drawings, that those 
skilled in the art can easily understand and practice my invention in either 
said shown and spécifie form, or under some modified construction, what I 
claim as new and désire to seeure by letters patent is," etc. 

The défendants employ what is termed the "Backus device," which 
is that, in part at least, of patent No. 771,963, granted to John C. 
Backus on October 11, 1904. The différence between the two de- 
vices, relied on by défendants, consists in : (1) The fact that the 
Backus spotter requires some manual assistance in making its descent 
to the spots ; i. e., carries a heavier counterweight or its équivalent. 
(2) The further fact that the openings in the frame for the réception 
of the pins are not provided with means to keep the pins from falling 
through, so that they are laid horizontally or nearly so, upon the up- 
per edges of the openings. (3) The further fact that the rack is pro- 
vided with a movable frame which is tripped by the contact of its long 
legs with the floor, and in turn throws the pins into a perpendicular 
position in the rack, whereby they are placed upon the spots. The 
153 F.— 19 
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pin-spotter rack is then withdrawn by its counterweights, as in the 
case of the patent in suit. 

Manifestly, the first alleged différence amounts to nothing. The 
addition or subtraction of a few pounds of counterweiglits is of no 
conséquence, and does not even cal! for the appHcation of the doc- 
trine of équivalents. The other tvvo alleged variations froni the 
device before the court, can be almost hterally read upon the claims 
in suit. Whether they may be deemed équivalents for the appara- 
tus in suit must dépend upon the construction to be placed upon 
complainant's patent. The art is a simple one, and the patent but a 
short step removed from what may be termed a mechanical advance. 
It seems to be the fact, however, that a spotter of some kind is wel- 
comed by those indulging in bowling. The conception of the idea of 
supplying some means for lightening the work and improving the 
service in bowling alleys along the lines of the devices in suit, belongs, 
so far as the record discloses, to complainant's grantor. lie gave it 
concrète existence. He first located the rack over the spotted end of 
the alley, provided with raising and lowering appliances. He first 
conceived the idea of making the pin-holding openings of the rack 
coïncident in center alignment with the spots. He set ont one way 
in whicli it could be donc, while at the same time lie calls attention' 
to the fact that this \vz.y was only one of several ways for placing 
the pins. What he had in mind was the gênerai method, rather than 
the détails. There was nothing new in any of the éléments employed. 
The thing was to make the rack place the pins upon the spots and 
leave them there. 

Défendants' method may be the better way. The patent in suit 
may even be imperfect in some feature. If, however, it is described 
in such terms "as to enable any person skilled in the art or science to 
which it appertains or with which it is most nearl}' connected, to 
make, construct, compound, and use the same," it is a full compliance 
with the statute. If, as contended by défendant, complainant's de- 
vice failed to release the pins promptly so as to leave them over the 
spots, or some other élément of the combination worked clumsily, 
yet if the principle was disclosed, and it were apparent that ail that 
was needed was more perfect or modified adjustment of the éléments 
employed in order to make the device effective, the invention might 
be complète. What the patentée made use of was a recognized 
means for doing the very thing which défendants' means accomplish- 
ed. What, if anything, it lacked, required nothing more than me- 
chanical skill to supply. The most that défendant did in any case, 
was to make an improvement upon a détail of the patent in suit. 
There are innumerable well known équivalents, which could hâve 
been employed for adjusting the pins when they are once brought 
up to device which will guide them onto the spots. 

Taking the whole pin-setter into considération, I am of the opin- 
ion that it was possessed of patentable novelty — of a low order, to be 
sure, but appréciable — and that such novelty could not be, and was 
not in any way to be, found in the mère form or apparatus for stand- 
ing the pins upright in the openings of the pin-setting rack, at any 
time. There is some contention on the part of défendants that 
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complainants' device is not operative. It, together with that of de- 
fendants, was placed in démonstration before me. The différence in 
opération of the two was negligible. They both appeared to do wliat 
is claimed for them. What défendants conceived was nothing more 
than the alternative suggested by a considération of complainants' 
apparatus. 

The infringement is clear, and the prayer of the bill is granted. 



GIBBS LOOM HARNESS & REED CO. v. HOWARD RROS. JIFG. CO. 

(Circuit Court, D. Miissacluisetts. Muy 7, 1007.) 

No. 171. 

Patents— Invention and Infrincsement— IIeddi.e-Making Machine. 

The Gibbs patent, Xo. G2(),!K)(), for a lieddie-iiiaicing machine, claini l-"). 
was not anticii)ated and disclosem invention in the mode and means shown 
for twisting the wire. Claims 4. .'., (>. 7, 8, l.'i, and 14 are void for lueli 
of invention. Claim 15, also, lield infringed. 

In Equity. 

Louis W. Southgate, for complainant. 
George A. Rockwell, for défendant. 

BROWN, District Judge. This suit involves claims 4, 5, 6, 7, 8, 
13, 14, and 15 of letters patent No. (i2(),!)00, issued June i;5, 18!i9, to 
William H. Gibbs, for a heddle-making machine. The spécification 
allèges : 

"The object of my invention is to jirovide an autoniatic jiower-driven machine 
for nialîiua; and flnisliins wire heddlcs of substantially tlie construction il- 
lustrated in letters patent of tlie United States to llerman Vogelsauj;, Xo. 
.527,10."), granted October S), 18i)4. 

"To thèse ends my invention conni^ts of tlie parts and couil)inations of parts, 
as hereinafter descrilied, and more particularly poiuted ont in the <-lainis at the 
end of this spécification." 

The défendant dénies that either of the above claims discloses a 
patentable invention. Infringement is not denied if the claims are 
valid. 

The Vogelsang heddie is a device made of wire, and is used to 
control the warp threads in the production of a woven fabric. It is 
composed of two strands of wire soldered together so that the material 
forms substantially one compound strand of wire. A length of this 
wire is so manipulated that it results in a finished heddie having two 
end loops for attachment to the frames or harnesses of the loom, and 
a thread-eye, intermediate of the loops, through which the warp thread 
is passed. In making the Vogelsang heddie by hand, the soldered 
wire was split by an awl or hand punch to form the thread-eye, the 
wire twisted at either side of the split portion by turning the awl, the 
ends bent over, and then twisted so as to form end loops. The thread- 
eye is at right angles to the loops in the finished heddie. The Vogel- 
sang heddie itself constitutes a complète direction as to the kind of 
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wire to be employed, to wit, a double-strand soldered wire, and aiso 
indicates the opérations to be performed on this particular kind of wire. 
The strands must be separated in the middle, the ends bent to form 
loops, and four twists be put into the wire; one twist at each side of 
the space forming the thread-eye, and one twist at each end to com- 
plète the end loops. 

In the machine of the patent in suit, wire of this spécial kind is 
used. It is passed through feed-rolls which turn it flat side up. A 
pair of knives eut ofï a suitable length for the blank. The end bend- 
ers operate, preferably simultaneously, to form the loops at the end. 
A reciprocating punch séparâtes the two strands in order to form the 
thread-eye. The blank being held in its position, the punch remaining 
in the thread-eye, and the end loops being held firmly, four twisting- 
jaws engage the body portion of the blank, one on each side of the 
thread-receiving eye, and one where each end loop is bent back to the 
body portion of the heddle, and four twists are then simultaneously 
formed by rotating the body portion of the blank. Finally, the com- 
plète heddle is delivered sideways out of the machine. The machine 
is practical, increases the speed of production, and turns out a product 
much more perfect and uniform than is made by hand processes. 

In the prior art, heddles had been made by machinery from a single 
strand of ordinary wire which was first fed to the machine in the 
form of a loop, and then twisted without a punching opération. The 
two parts of the wire blank being parallel at the place of the thread- 
eye, an "eye-former" was interposed between them to hold them apart 
while a twist was being put in at each side of the "eye-former" to 
make the thread-eye. 

The principal prior patent is to Brown & Ashworth, No. 77,713, 
dated May 12, 1868. The spécification is somewhat complicated and 
detailed, but it is enough to consider the twisting opération. Be- 
cause the heddle is made of a single strand of wire looped through- 
out its entire length, the entire number of twists differs from the 
number of twists in the Vogelsang heddle. In Brown & Ashworth, 
however, three twists are put in simultaneously. Where the wire is 
bent back on itself, it forms a loop at (let us say) the right-hand side. 
A twisting- jaw brings the two parallel parts of the wire together and 
twists them to form one of the end loops; two twisting- jaws, one at 
either side of the "eye-former," twist the two parallel parts together 
at those points. Hère are three twists made by twisting-jaws simul- 
taneously engaging the body portion of the wire, and operating to put 
in three twists. The "eye-former" occupies the same position that is 
occupied by the punch in the machine of the patent in suit. At this 
first twisting opération there is formed the right-hand end loop and 
the thread-eye. At the other end (let us say the left end) of the hed- 
dle a différent opération is necessary. It is necessary to join the two 
parallel portions of wire in two places to complète the left end loop. 
Whereas, in the Vogelsang heddle, each end loop is formed by benders 
which bend the end on to the body portion of the wire ; in the Brown 
& Ashworth machine it is necessary to form the left end loop by first 
twisting the wire next the body portion, and then twisting the two 
ends of the wire together in order to complète the loop. Five twists 
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are necessary. The peculiar wire of Vogelsang obviâtes the necessity 
for the fifth twist for the formation of one of the end loops. 

It is apparent, I think, that, if invention is to be found in the ma- 
chine of the patent in suit, it niust be in the mode of forming the 
twists and the means therefor. Ail opérations up to this point seem 
to be obvious and familiar mechanical opérations. The feature which 
does not seem to hâve been anticipated by the prior art is the follow- 
ing: A reciprocating punch, which has been used in the prior art 
only to split the soldered strands, remains in position to co-operate 
with twisting-jaws; the end loops are held firmly; four twisting-jaws 
simultaneously grasp the body portion of the wire and simultaneously 
put in the twists, the right-hand twist for the end loop being formed by 
holding the right-hand loop firmly and twisting the body portion 
upon it; the punch, in the formation of the thread-eye, co-operates 
with twisting-jaws at either side of the punch, the left-hand loop being 
formed by the co-operation of the left-hand twisting-jaws and the 
holder of the left-hand loop. Repeating : The wire blank, when sub- 
jected to the twisting process, is held firmly upon the punch and by 
the end holders, and the four twisting-jaws operate simultaneously 
upon the body portion of the wire in co-operation with the punch and 
with the end holders. While the use of twisting-jaws to tvi'ist the 
body portion of the wire is disclosed by the prior art, and the co-op- 
eration of an eye-former and twisting-jaws is shown, yet it may be 
fairly said that the prior art does not disclose the combination and 
co-operation of a punch, two end holders, and four twisting-jaws, 
for the simultaneous performance of the entire twisting opération. 
The machine is an embodiment of the conception of this novel co-op- 
eration of parts. That there is produced by thèse means a very perfect 
and very uniform type of heddle with a considérable speed is not 
denied. 

While I agrée with the défendant that the opérations preceding the 
twisting of the wire might be regarded merely as such steps as would 
naturally occur to a mechanic, yet they are steps in the production of 
the heddle, and it has not been made to appear satisfactorily that the 
co-operation of parts following the splitting of the double stranded 
wire and the bending of the loops was so obviously the resuit of mère 
mechanical skill, as distinguished from invention, that the patent should 
be declared void for lack of invention. 

Claim 15 is as foUows : 

"(15) In a heddle-maehine, the combination of a feetling mechanism for feed- 
ing a double strand of wire into position to be acted upon, a twisting mech- 
anism, end-benders for benclins tbe ends of the wire into position to be 
engaged by the twisting mechanism to fonn the end loops of a heddle, and a 
punch for separating the wire strands to form a thread-receiving eye near the 
middle of the heddle, substantially as described." 

This, in my opinion, is for a combination which is not anticipated, 
and in which there is a co-operation of parts différent from that of 
the prior art. 

Claims 13 and 14 are as follows : 

"(13) In a heddle-maehine, the combiiiation of a feeding mechanism for feed- 
lug a double strand of wire into position to be acted upon, and a reciprocating 
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punch arrangea to separate said double strand of wire to form a thread-re- 
ceiying eye near the middle of tlie heddle, substantially as deseribed. 

"(14) In a heddle-machine, the combination of a feeding meehanism for feed- 
ing a double strand of wire into position to be acted upou, a vertically-movable 
liuuch, and a eam for actuating the punch, said punch being arranged to sepa- 
rate the strands of vfive to form a thread-reeelving eye near the middle of the 
lieddle, substantially as deseribed." 

It is said that there is involved the conception of the use of a feed- 
ing meehanism that will necessarily feed and advance the double strand 
of wire in definite position in the machine, so that it will lie in proper 
position with respect to the center of the eye-splitting and forming 
punch. I am of the opinion that this is merely mechanical skill, and 
that thèse claims disclose nothing which was not substantially disclosed 
in the prior art. 

Claims 4, 5, 6, 7, and 8 are as follows: 

"(4j In a heddle-machine, the combination of end-benders for simultaneously 
bending back both ends of a wire blank upou the body portion thereof, and a 
twisting meehanism for rotating the body portion of the heddle while its ends 
are held stationary, substantially as deseribed. 

"(5) In a heddle-machine, the combination of a feeding meehanism for feed- 
ing a wire blank into position to be acted upou, eud-beuders for simultane- 
ously bending back both ends of the wire blank upon the body portion thereof, 
and a twisting meehanism for rotatiug the body portion of the heddle while its 
ends are held stationary, substantially as deseribed. 

'■(()) In a heddle-machine, the combination of twisting-jaws, end-benders for 
simultaneously bending back both ends of a wire blank vipon the body portion 
thereof, and meehanism for actuating the twisting-jaws to engage wlth and ro- 
tate the body portion of the heddle while its ends are held stationary, substan- 
tially as deseribed. 

"(7) In a heddle-machine, the combination of formers, end-benders for 
simultaneously bending back both ends of a wire blank. and a twisting meeh- 
anism for rotating the body portion of the heddle while its ends are held 
stationary, substantially as deseribed. 

"(8) In a heddle-machine, the combination of a feeding meehanism for feed- 
ing a wire blank into position to be acted upon, end-benders for simultaneously 
bending back both ends of the wire blank. and a twisting meehanism 'for ro- 
tating the body portion of the heddle while its ends are held stationary, sub- 
.stantially as deseribed." 

Thèse claims, it is said, cover the use of end-benders for simultane- 
ously bending back both ends of the wire blank upon the body portion 
thereof, and a twisting meehanism which will rotate only the body 
portion of the heddle while its ends are held stationary. The simul- 
taneous opération of the end-benders does not amount to patentable 
invention.' U. S. Peg Wood Co. v. F. B. Sturtevant Co., 125 Fed. 378, 
60 C. C. A. 244. Rotation of the body portion of the wire is shown 
in Brown & Ashworth, and the claims do not include the punch, which 
seems essential to any combination or opération which is of substantial 
novelty. In view of the prior art, I am of the opinion that, without 
the co-operation of the punch, a combination of end-benders and a 
twisting meehanism to rotate the body portion of a wire would not 
involve a substantial or patentable novelty. 

While I regard the question of invention as close, yet claim 15 is 
for a combination which is new, and which seems to me to bave a 
mode of opération which may be regarded as the resuit of an inventive 
conception. 
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I find claim 15 valid and infringed. I find daims 4, 5, 6, 7, 8, 13, 
and 14 invalid for lack of invention. 
A decree may be entered accordingly. 



In re REYNOLDS. 
(District Court, W. D. Arkansas, Harrison Division. Aprll 27, 1907.) 

1. Ohattel Mortgages— Bill or Sale— Dtity to Record. 

A bill of sale conveying the grantor's stock of goods, flxtures, store- 
house, and lot, as security (or money loaned, was, in fact, a chattel mort- 
gage, within Kirby's Dig. Ark. § 5396, declaring that a mortgage shall he 
a lien only for the time It is iiled for record. 

[Ed. Note. — For cases in point, see Cent, Dig. vol. 9, Chattel Mortgages, 
§§ 23-41.] 

2. Same—Acknowledgment— Record— RiGHTS of Creditoes. 

A bill of sale, which was in fact a mortgage, covered the grantor's stock 
of merchandise, fixtures, storehouse, and lot; the grantor being left in 
possession with power to sell the merchandise in the ordinary course of 
business, and to purchase additional goods to keep up the stock. HeM 
that, though such mortgage was fraudulent and void as to the stock of 
goods, it was valid as between the parties from the date of its exécution, 
in so far as it covered the fixtures and real property, though not acknowl- 
edged or recorded, and as to such property was valid as to the grantor's 
creditors from the date the grantee took possession, though the creditors 
might hâve had prior actual notice of its existence. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 9, Chattel Mortgages, 
§§ 152, 372-392.] 

3. Bankruptcy — Liens— Chattel Mortgage- Pkepeeence. 

^Vhere a bill of sale of a merchant's stock, fixtures, storehouse, and lot, 
which was in fact a mortgage, was not acknowledged or recorded, as re- 
quired by the laws of the state, and was only valid as between the parties 
in so far as it affected the fixtures and real property, and as against 
creditors only after the grantee took possession, which did not occur un- 
til after the grantor had become insolvent, and within four months prior 
to the institution of bankruptcy proceedings, such sale was void as a 
préférence, as defined by Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 
562 [U. S. Oomp. St. 1901, p. 3445], as amended by Act Feb. 5, 1903, c. 
487, § 13, 32 Stat. 799 [U. S. Comp. St. Supp. 1905, p. 089]. 

In the Matter of the Review of the Findings of the Référée Refus- 
ing to Allow the Claim of Mrs. Z. T. Poynter as a Secured Claim. 
Alleyn Smith, for claimant. 
Crump, Mitchell & Trimble, for opposing creditors. 

ROGERS, District Judge. This case was tried before the référée 
on an agreed statement of facts. It appears from the agreed statement 
of facts, and other records before me: That on the Ist day of May, 
1906, Mrs. Z. T. Poynter loaned to the bankrupt, John W. Reynolds, 
$1,200 in money, and at the same time Reynolds executed and deliver- 
ed to her, as security for the money, the f ollowing paper : 

"Bill of Sale. 

"Know ail men by thèse présents : That I, J. W. Reynolds, of Gassville, 
Baxter county, Arkansas, for and in considération of the sum of twelve hun- 
dred dollars, to me in hand paid by Z. T. Poynter, of Gassville, Baxter county, 
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Ark., at and before tlie delivery of thèse présents, the receipt whereof is here- 
by acknowledged, do hereby bargain, sell, grant, couvey, and deliver unto the 
eaid Z. T. Poynter the following property, goods and chattels, to wit: Ail of 
my entire stock of gênerai merehandise, said stock located in the town of 
Gassville, Baxter county, Arkansaa, said stock consists of hais, caps, shoes, 
dry goods, and notions, farniiug implements, hardware of ail kinds, clothing, 
groceries, and the flxtures belonging to said stock 1 safe one store house aiul 
lot, located in the town of Gassville, Baxter county, Ark., owned by J. W. 
Reynolds. To hâve and to hold the saine unto the said Z. T. Toynter her ex- 
ecutors, administrators, and assigns forever. ,\nd the said J. W. Keynolds 
for myself and for my heirs executors and administrators do hcrcby covenant 
vs'ith the said Z. T. Poynter and with her executors, administrators, and as- 
signs that I am the true and lawful owner of tUe said doscriiied property, 
goods, and chattels hereby sold, and hâve fuU power to sell and couvey the 
saine; that the title so conveyed is clear, free, and unincumliercd ; and, fur- 
ther, that I will warrant and défend the same against the daims of ail per- 
sons whomsoever. 

"Executed this the Ist day of May, A. D. 190G. J. W. Reynolds." 

That no part of said debt has been paid. That between May 1, 
1906, and March 19, 1907, Reynolds, the bankrupt, remained in posses- 
sion of ail the property described in the bill of sale, and continued to sell, 
and had the right to sell, in the usual course of business, whatever 
goods out of said stock of merehandise he wished, and bought and 
added to the same as he did before the bill of sale was executed, and 
ail of thèse facts were knovvn to Mrs. Poynter, and she gave no no- 
tice to any one of the existence of said bill of sale, whicli was never 
acknovvledged or recorded at any time. That the bankrupt was in- 
solvent on the 19th of March, 1907, and such fact was known to Mrs. 
Poynter at that time. That on the 19th of March, 1907, the bankru]:>t 
delivered to Mrs. Poynter possession of ail the property described in 
the bill of sale, and she retained possession thereof until dispossessed 
by the sherifï of the county in which the property was situate under 
an attachment against the bankrupt, which occurred about three hours 
after Mrs. Poynter came into possession thereof. On March 23, 1907, 
the bankrupt made a deed, conveying to Mrs. Poynter the real property 
mentioned in the bill of sale, which was subsequently reconveyed, and 
ail the property at the time the pétition in bankruptcy was filed is in 
the possession of the trustée ; and Mrs. Poynter now asks to hâve her 
claim allowed as a secured claim, to bave priority over the gênerai cred- 
itors. It is agreed that the sole question presented by this record is 
whether or not the failure to acknowledge and record the bill of sale 
more tlian four months before the filing of the pétition in bankruptcy 
was cured by Mrs. Poynter taking possession of the mortgaged prop- 
erty before the proceedings in bankruptcy were instituted, and whether 
such possession related back to and had the effect of making valid the 
mortgage from the date of its exécution. 

It is conceded that the bill of sale was, in fact, a mortgage, and un- 
der the décisions of the Suprême Court of Arkansas that concession 
is correct. Bryan v. Hobbs, 72 Ark. 635, 83 S. W. 341 ; Land v. Mav, 
73 Ark. 415, 84 vS. W. 489 ; Sharp v. Fleming, 75 Ark. 557, 88 S. W. 
305; James v. Mallory, 70 Ark. 514, 89 S. W. 472. 

Section 5396, Kirby's Dig. St. Ark., is as foUows: 
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"Every mortgage, whetlier for real or personal property, shall be a lien on 
the mortgaged property from the tîme the same is flled in tlie recorder's office 
for record, and not before; whicb filing sball be notice to ail persons of tàe ex- 
istence of such mortgage." 

In Etheridge v. Sperry, 139 U. S. 276, 11 Sup. Ct. 569, 35 L. Ed. 
171, the United States Suprême Court said : 

"Wbile ehattel mortgages are instruments of gênerai use, eaeb state bas a 
rigbt to détermine for itself under wbat circumstances they may be executed, 
the extent of the rights conferred thereby, and the conditions of their validity. 
ïbey are instruments for the transfer of property, and the rules concerning 
the transfer of property are, primarily, at least, a matter of state régulation. 
We are aware that there is a great diversity of rulings on this question by the 
courts of the several states, but, whatever may be our individual views as to 
what the law ought to be in respect theroto, there is so mucb of a local na- 
ture eutering iuto ehattel mortgages that tliis court will accept the settled law 
of each state as décisive in respect to any case arising therein." 

To the same effect see In re H. G. Andrae & Ce, 9 Am. Bankr. 
Rep. 135, 117 Fed. 561, decided by the United States District Court for 
the Eastern District of Wisconsin. For tlie correct détermination of 
the question hère presented, we must, tlierefore, loolc to the décisions 
of the Suprême Court of Arl^ansas construing the statute above quoted. 
Before doing so, it may be noted that the United States Circuit Court 
of Appeals for this (the Eighth) circuit, held in Eagan State Bank v. 
Rice, 9 Am. Bankr. kep. 437, 119 Fed. 107, 56 C. C. A. 157, that: 

"The légal effect of a mortgage upon a stock in trade where the mortgagor re- 
mains in possession with i)ower to sell in the usual course of business, and be 
makes no attempt to comply with a provision therein that be shall make daily 
deposits of ail sales to apply upon the debt secured, is to hinder and delay 
bis creditors, and, if given within four nionths prior to the filing of bis péti- 
tion in bankruptcy is null and void uuder section 67e of the bankruptcy act, 
Act July 1, 1808, c. 541, 30 Stat. 5(j4 lU. S. Comp. St. 1901, p. 3449]." 

In Lund V. Fletcher et al., 39 Ark. 325, 43 Am. Rep. 270, the court 
said : 

"A mortgage of articles of mercbandise left in the possession of the mortga- 
gor, with power to sell in the ordinary course of businei^s, is void, except be- 
tween the parties to it; but, as to the otber property not to be sold by the 
mortgagor, it is good." 

See, also, Fink v. Ehrman, 44 Ark. 310. 

Thèse décisions strike down the mortgage in controversy, in so far 
as it appHes to chattels left in the hands of the bankrupt with the right 
to sell in the usual course of business. The mortgage on the stock of 
mercbandise left in the possession of the bankrupt with the right to 
sell in the usual course of business, and to buy and add new stock in the 
same manner, was void as to creditors ab initio, and continued void 
even after the possession was taken, for the reason that it was a fraud 
upon creditors under the Arkansas décisions. But the mortgage cover- 
ed, in addition to the stock of mercbandise, an iron safe and a house 
and lot, and fixtures. Under the Arkansas décisions the mortgage on 
the house and lot, fixtures, and safe, in the absence of fraud, is valid, 
and the lien fixed as between the parties from the date of its exécution, 
although not acknowledged and recorded (Martin et al. v. Ogden, 41 
Ark. 191), but it was invalid as to creditors until possession was taken 
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by the mortgagee, even though the creditors might hâve had actual 
notice of its existence from the date of its exécution. Id. ; Main v. 
Alexander, 9 Ark. 112, 47 Am. Dec. 732; Jacoway v. Gault, 20 Ark. 
190, 73 Am. Dec. 494; Hannah v. Carrington, 18 Ark. 105; Carnall 
V. Duvall, 22 Ark. 136; Dodd v. Parker, 40 Ark. 536; Ringo v. Wing, 
49 Ark. 457, 5 S. W. 787; Leonhard v. Flood, 63 Ark. 168, 56 S. W. 
781 ; Smead v. Chandler, 71 Ark. 517, 76 S. W. 10G6, 65 L. R. A. 
353. 

Under the agreed facts Mrs. Poynter gave no notice to anyone of the 
existence of the mortgage, and it must be found that no one had notice 
until possession was deUvered to her by the bankrupt on the 19th of 
March, 1907. On that day, but three hours after she took possession 
of the property covered by the mortgage, the sheriflf of the county dis- 
possessed her under a writ of attachment; but she had then acquired, 
by the act of taking possession, a Hen against ail parties who subse- 
quently acquired rights in the property. Apple White v. Harrell Mil) 
Company, 49 Ark. 279, 5 S. W. 292. Did this right, so acquired, relate 
back to the exécution of the mortgage so as to be valid against the 
creditors under the bankruptcy law? Under the laws of Arkansas, as 
we hâve seen, the lien does not attach as against creditors until the 
mortgage is fîled for record, and in Birnie et al. v. Main, 29 Ark. 595, 
the court said, "The efïect of recording a mortgage or other convey- 
ance is not rétrospective." Nor, in the opinion of the court, does the 
taking possession by the mortgagee of mortgaged property operate 
retrospectively. This conclusion is in harmony with the statute itself, 
which expressly provides that a mortgage, whether for real or personal 
property, "shall be a lien on the mortgaged property from the time 
the same is fîled in the recorder's office for record, and not before." If 
the lien attached at ail in this case, it was when the possession was 
taken, and not before, for the mortgage has never been recorded. In 
A., T. & S. F. Ry. Co. v. Hurley et al. (Eighth Circuit Court of Ap- 
peals of the United States, December Term, 1906) 153 Fed. 503, that 
«ourt, speaking through Adams, J., said : 

"The trustées stand in the shoes of the bankrupt. Whatever rights a thlrd 
iparty had against the property of a bankrupt before adjudication that party, 
in the absence of fraud or flxed liens created by state statutes in favor of oth- 
«rs, has against his estate in bankruptcy. Hewit v. Berlin Machine Works» 
194 U. S 296, 24 Sup. Ct. 690, 48 L. Ed. 986 ; Thompson v. Fairbanks, 106 U. 
S 516 25 Sup. Ct 306, 49 L. Ed. 577 ; Humphrey v. Tatman, 198 U. S. 91, 25 
Sup Ct 567, 49 L. Ed. 956; Xork Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. 
Ct 481, 50 L. Ed. 782. In Thompson v. Fairbanks, the Suprême Court said ; 
'Under 'the présent bankruptcy act, the trustée takes the property of the bank- 
rupt in cases unafEected by fraud, in the same plight and condition that the 
bankrupt himself held it, and subject to ail the equlties impressed upon it in 
the hands of the banitrupt, except In cases where there has been a convey- 
ance or incumbrance of the property which Is void as against the trustée by 
some positive provision of the act' " 

It was held by the United States Court of Appeals for the Seventh 
Circuit in Re Antigo Screen Door Company, 10 Am. Bankr. Rep. 366, 
123 Fed. 249, 59 C. C. A. 248, that, in the absence of fraud, such a 
mortgage is valid under the laws of Wisconsin, as against the trustée 
under the bankruptcy act of 1898. An examination of the cases cited 
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in that opinion will show that other courts, notably Massachusetts, 
hâve held the same. The évidence does not disclose any fraud when 
the mortgage was executed as to the property now under discussion, 
or even that the mortgagor was then insolvent. It was executed for 
a loan then made. It took nothing away from creditors. The loan 
was made in good faith, and the mortgagee got possession under it 
before any liens attached, and before bankruptcy proceedings began, 
but within four months of the institution of bankruptcy proceedings. 
I do not find such a mortgage is void as to creditors under the Arkan- 
sas décisions, and, if not void as to creditors under the Arkansas dé- 
cisions, it is not invalid under the bankruptcy act as to the trustée, un- 
less made void by some positive provision of the act. Is the mortgage 
void, as against the trustée, by any positive provision of the bankruptcy 
act? This question, I think, bas been answered conclusively by the 
Eighth Circuit Court of Appeals in the case of First National Bank 
of Buchanan County St. Joseph v. Connett, reported in 142 Fed. 33, 
73 C. C. A. 219, 5 L. R. A. (N. S.) 148. That case is, to ail intents 
and purposes, on ail fours with the case at bar. Indeed, the only différ- 
ence is that, in that case, the mortgagor vv'as insolvent when the mort- 
gage was given, but the mortgagee was not aware of it. In the case 
at bar the testimony does not show whether the mortgagor was in- 
solvent when the mortgage was given, or not. But he was insolvent, 
and the mortgagee knew it, when she took possession. The différence 
is immaterial, in the opinion of the court, and therefore the two cases 
are on ail fours. In that case Judge Hook, speaking for the fuU court, 
said : 

"Section 57g of the bankruptcy act (Act July 1, 1898, c. 541, .30 Stat. 560 
LU. S. Comp. St. lOOt, p. 3443]) provides that the claims ot creditors who 
hâve received préférences voidable under section 60b shall not be allowed un- 
less such i)references are surrendered. For the définition of a préférence wo 
must looii to subdivision 'a' of section 60, and to subdivision 'b' for tbe élé- 
ment which malîes it voidable. Section GOa provides, among other things, 
that a person shall be deemed to hâve given a préférence if, being insolvent, 
he has within four months before the filinp of the petiiion made a transfer 
of anj' of his proi)erty, the effect of which will be to enable any one of his 
creditors to obtain a greater percentage of his debt than any othei- of such 
creditors of the same elass ; also, tvhere the préférence con-UKts in a transfer. 
s\wh period of four months shall not expire until four month-'i after the date 
of recording or repistering of the transfer, if hy Xaw such recording or regis- 
tering is required." 

By the amendatory act of 1903 the fîrst of the italicized provisions 
was transposed from section 60b of the original act, while the latter 
is an entirely new feature. Subdivision "b" of this section, to which 
référence is made in 57g, provides that, if a bankrupt shall bave given 
a préférence and the person receiving it shall bave had reasonable 
cause to believe that it was intended thereby to give a préférence, it 
shall be voidable by the trustée. The bankrupt was insolvent when he 
executed the mortgages and when they were recorded. The mortgages 
constituted a transfer of his property, and their effect was to enable 
the bank to obtain a greater percentage of its claims than other cred- 
itors. They were recorded within four months of the filing of the péti- 
tion in bankruptcy. Therefore, assuniing that a recording is required 
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by the law of Missouri, it foUows that a préférence arose under sec- 
tion 60a. And, in our opinion, it also follows that the préférence arose 
wlien the mortgages were recorded, and not as of the date tliey were 
given. In otlier words, the amendment of 1903 was intended to remedy 
the evil resulting from secret instruments of transfer of the bank- 
rupt's property, the withholding of them from record until sliortly be- 
fore the institution of bankruptcy proceedings, and the then assertion 
of them as of the prior date of their exécution and delivery. And tliis 
was accompHslied by making the rights of a créditer thus favored 
determinable by the conditions existing when he caused tlie transfer 
to liim to be recorcied as required by tlie state law rather than by those 
existing at the time lie secured it. Under the act of 18G7, not only the 
question of requirement to record a chattel mortgage, but also the 
efïect of noncompliance therewith, were exclusively controlled by the 
law of the state. The same construction bas been applied to the orig- 
inal act of 1898. Unless there bas been some departure from this con- 
struction in its relation to voidable préférences, the amendment of 
1903 of section 60a, upon which subdivision "b" thereof dépends, is 
wholly without significance. Contrary to a presumed intent in légis- 
lative amendments, it serves no purpose and performs no office what- 
ever. Such resuit can be reasonably avoided by this construction of 
the amendment. It afïects only those instruments of transfer which 
the state law requires to be registered or recorded ; and, as to those, 
vvhere there is delay, it provides that upon the question of voidable 
préférence they sliall speak as of the day of conipliance with the local 
law, and not as of the day they were given. This wonld preclude the 
application of the doctrine of relation, and it wonld entail a consé- 
quence upon a failure to record that might not be imposed by the law 
of the state; but we deem it to be not only within the letter of the 
amendment, but also within the intention to correct an evil which 
fîourished under the construction of the original act. Within the mean- 
ing of amended section 60a of the bankruptcv act, the Missouri law 
(Rev. St. 1899, § 3404 [Ann. St. 1906, p. 1936 f) required the recording 
of chatte] mortgages. To be sure, an unrecorded mortgage is not 
pronounced void absolutely and under ail circumstances, but it "is re- 
quired to be recorded" in the sensé in which that phrase is customarily 
used, and the language of requirement is similar to that eniployed in 
the registry laws of most of the states. The word "required," found 
in the phrase, "the recording or registcring of the transfer, if by law 
such recording or registering is required," of the amendment of section 
60a, lias référence to the character of the instrument of transfer re- 
quired to be recorded by the state law rather than to the particular in- 
dividuals who by reason of adventitious circumstances may or may not 
be afïected by an unrecorded instrument. Thus an affirmative answer 
would unhesitatingly be given to the inquiry: "Does the law of Mis- 
souri require the recording of chattel mortgages?" 

This case was followed bv the Sixth Circuit Court of Appeals in the 
case of Loeser v. Savings Deposit Bank & Trust Companv (C. C. A.) 
148 Fed. 97.5. 

The conclusion reached is that the mortgage is void in toto under 
section 60a of the bankruptcy act of 1898 as amended by section 13, 
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Act Peb. 5, 1903, c. 487, 32 Stat. 799 [U. S. Comp. St. Supp. 1905, p. 
689]. An order will be entered disallowing the claim of Mrs. Poynter 
in toto until she has surrendered ail the property covered by the mort- 
gage in controversy in her possession or under her control. Upon a 
compliance with this order her claim will be allowed as an unsecured 
claim. 

The référée is further directed to proceed with the administration of 
the bankrupt's estate in conformity with this opinion and the provisions 
of the bankruptcy law. 



BAUMGAETEN et al. v. ALLIANCE ASSUR. CO., LIMITED, OF LONDON, 

ENGLAND. 

(Circuit Court, N. D. Californla. April 17, 1007.) 

Ko. 14,234. 

1. Corporations — Citizensiiip — Résidence. 

A corporation organizecl under the laws of any one of tlie United States 
is in contemplation of law a citizen aud résident of the state in which it 
is incorporated. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, §§ 
141-147. 

Citizenship for purposec of fédéral jurisdiction, see note to St. Louis, I. 
M. & S. Ry. Co. V. Neweom, 6 C. C. A. 174 ; Sliipp v. Williams, 10 C. C. A. 
249; Mason v. Dullagham, 27 C. C. A. 298.] 

2. IlEMOVAL OF Causes— Résidence — Foreign Cokpoeations. 

Act March H, 1887, c. 373, 24 Stat. 552, as corrected and amended by 
Act Aug. 13, 1888, c. 86G, 25 Stat 433 [U. S. Comp. St. 1901, p. 508], pro- 
vides for the removal of causes in which there shall be controversy be- 
tween citizens of the state and foreign states. citlzens, or subjects, and 
section 2 déclares that ail such suits may be removed to the Circuit Court 
of the United States for the proper district by the défendant or défend- 
ants therein being nonresidents of that state. Held that, where défend- 
ant was an alien Insurance corporation, it was a nonresident of Cali- 
fornia within such act, though it had a braneh office witliin the state for 
the transaction of business. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Rcuioval of Causes, 
§§ 64-68.] 

Edward Lynch and Bertin A. Weyl, for plaintiffs. 
T. C. Van Ness, for défendant. 

DE HAVEN, District Judge. This is an action to recover a Person- 
al judgment against the défendant, an alien corporation, upon certain 
policies of Insurance against fire, executed and delivered by it to the 
plaintiffs in the city of San Francisco, state of California. The amount 
sued for exceeds, exclusive of costs and interest, the sum of $3,000. 
The action was originally commenced in the superior court of the city 
and county of San Francisco, in this state, and the défendant within 
the time allowed by law to plead to the complaint appeared in 
the state court, demurred to the complaint, and at the same time 
filed its pétition for removal of the case to this court, as provided 
in Act March 3, 1887, c. 373, 24 Stat. 552, as corrected and amend- 
ed by Act August 13, 1888, c, 866, 35 Stat. 433 [U. S. Comp. 
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St. 1901, p. 508]. In its pétition for removal the défendant allèges 
that when the suit was commenced, and at the date of filing such péti- 
tion, the plaintiffs were and are citizens of the state of California, and 
that the défendant "was and still is a citizen of, and a corporation 
duly organized and existing under and by virtue of the laws of, and 
a résident of, the United Kingdom of Great Britain and Ireland." 
Upon the fihng of the pétition and giving the bond required by law, 
the State court made an order removing the case into this court, and 
plaintiffs hâve moved to remand the same to the state court. 
It is provided in section 1 of the act above referred to that : 

"The Circuit Courts of the United States shall hâve original cognizanee, 
concurrent with the courts of the several states, of ail suits of a civil nntTire, 
at common law or in equity, where the matter in dispute exeeeds, exclusive of 
interest and costs, the sum or value of two thousand dollars, * * * in 
which there sliall be a coutroversy between citizens of différent states, * * * 
or a coutroversy between citizens of a state and foreign states, citizens, or sub- 
jects." 

And it is further provided in section 2 of the same act that ail such 
suits then pending, or which may be subsequently brought in any 
state court, "may be removed into the Circuit Court of the United 
States for the proper district by the défendant or défendants therein, 
being nonresidents of that state." 

As before stated, the pétition for removal of the case to this court 
allèges that the défendant is a corporation organized and existing 
under and by virtue of the laws of the United Kingdom of Great 
Britain and Ireland, and a résident of that kingdom. This is a suf- 
ficient allégation that the défendant is a nonresident of this state, if 
an alien corporation doing business in the state and having a branch 
office therein for the purpose of the transaction of such business is 
in the sensé of the law to be deemed a résident of the country under 
whose law it was created and exists ; and whether it is to be so re- 
garded or not is the only question presented by the motion to remand. 
It has been held by the Suprême Court in a long Une of décisions that 
a corporation organized under the laws of any of the United States is, 
in contemplation of law, a citizen and résident of the state in which it 
was incorporated. In Bank of Augusta v. Earle, 13 Pet. 519, 10 L. Ed. 
374, the court, in speaking upon this subject, said: 

"It [the corporation] must dwell in the place of its création, and cannot 
uaigrate to another sovereignty. But, although it must live and liave its being 
in that state, yet it does not by any means follow that Its existence there will 
not be recognized In other places ; and its résidence in one state créâtes no in- 
superable objection to its power of contracting in another." 

This is quoted with approval in Shaw v. Quincy Mining Company, 
145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768; the court saying: 

"This statement has been often reaffirmed by this court, with some change 
of phrase, but always retaining the idea that the légal existence, the home, 
the domicile, the habitat, the résidence, the citizenship of the corporation, can 
only be in the state by which it was created, although it may do business in 
other states whose laws permit it." 

It is claimed by the plaintiffs that this rule is not applicable to an 
alien corporation, and that such a corporation may properly be held 
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to be a résident of any state where it has an office and engages in the 
transaction of business through local agents. This was so decided in 
Miller v. Eastern Oregon Gold Mining Company (C. C.) 45 Fed. 348, 
and in Gilbert v. New Zealand Ins. Co., 49 Fed. 884, 15 L,. R. A. 
125. The argument in support of this proposition is thus stated in 
Miller V. Eastern Oregon Gold Min. Co. (C. C.) 45 Fed. 348, just 
cited : 

"It is not probable tbat Coiisvess intended to give a corporation, the sub- 
ject of a foreign state, engaged in business, witb a local liabitatiou in tlie 
United States, the option of suing a citizen of the TTnited States in a national 
court, and to deny such citizen having a controversy «ith or a deinand against 
Ruch foreign subject, engaged in business in tlie TJnited States, tlie correspond- 
ing privilège. And yet, if a cort)oration, the subjeet of a foreign state eaniiot 
beconie au inhabitant of this district, beeanse it cannot niigrate bere and be- 
come a citizen of tlie state, such resuit would follow." 

I cannot concur in this view. In Barrow Steamship Company v. 
Kane, 170 U. S. 100, 18 Sup. Ct. 586, 43 E. Ed. 964, the court s'aid: 

"The object of the provisions of the Constitution and statutes of tlie United 
States, in conferring upon the Circuit Courts of tho Uuited States .lurisdiction 
of controversies between citizens of différent states of tlie Union, or between 
citizeus of one of the states and aliens, was to secure a tribunal presmned to 
be more impartial than a court of the state in whicli one of tlie litigants ré- 
sides." 

It was for the évident purpose of efïecting this object that Congress 
in section 2 of the act above referred to provided that any suit bronght 
in a state court, in which the parties are citizens of différent states, 
or in which the controversy is between a citizen of the state and an 
alien, may be removed into the Circuit Court of the United States of 
the proper district, when the défendant is a nonresident of the state 
in which the action is brought. The nonresident défendant may be 
either a natural person or a corporation; and, as to domestic corpora- 
tions — that is, corporations organized under the laws of the several 
states of the Union — it is settled beyond ail controversy in the fédéral 
courts that they are résidents of the state in which they are incor- 
porated; and why should there be a différent rule when the question 
is as to the résidence of an alien corporation? Both the domestic and 
the alien corporation are artificial persons, and there is precisely the 
same reason for holding in the one case as in the other that the légal 
résidence of a corporation is in the country or state from whose laws 
its being is derived, and that such résidence is not changed by doing 
business elsewhere. This conclusion is sustained by the décision of 
the Suprême Court in the case of In re Hohorst, 150 L'. S. 653, 14 Sup. 
Ct. 221, 37 L. Ed. 1211. In that case the court in construing that 
clause of section 1 of the act of March 3, 1887, as corrected by the 
act of August 13, 1888, c. 866, 25 Stat. 433, which provides that no 
civil suit shall be brought before either a Circuit or IDistrict Court of 
the United States "against any person by any original process or pro- 
ceeding in any other district than that whereof he is an inhabitant," 
held that such clause does not apply to an alien corporation, and a 
reading of the opinion will disclose that the reason for thus holding is 
that an alien corporation is not an inhabitant of any district of the 
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United States. In the case o£ In re Keasbey & Mattison Co., Petîtion- 
er, 160 U. S. 229, 16 Sup. Ct. 273, 40 L. Ed. 402, the court in dis- 
tinguishing the case then before it from that of In re Hohorst, just 
cited, said: 

"That case Is dlstinguishable from the one now before the court in two 
essential particulars : First It was a suit agalnst a forelgn corporation, 
which, lilie an alien, is not a citizen or an inliabitant of any district wlthin 
the United States ; and was therefore not within the scope and intent of the 
provision requiring suit to be brought in the district of wiiich the défendant 
was an inhabitant. See Galveston, etc., Railway v. Gonzales, 151 U. S. 496, 
14 Sup. Ct. 401, 3S Ij. Ed. 248. Second. It was a suit for the infringement of 
a patent right, exclusive jurisdiction of which had been granted to the Cir- 
cuit Courts of the United States by section 629, cl. 9, and section 711, cl. 5, 
of the Revised Statutes LU. S. Comp. St. 1901, pp. 504, 578], re-enacting earlier 
acts of Congress, and was therefore not affected" bv gênerai provisions regulat- 
ing the jurlsâiction of the courts of the United States concurrent wlth that 
of the several states." 

It mav be added in conclusion that in Howard v. Gold Reefs of 
Georgia'(C. C.) 102 Fed. 657, and in Shattuck v. North British & 
Mercantile Insurance Co., 58 Fed. 609, 7 C. C. A. 386, it was dis- 
tinctly held that an alien corporation is a nonresident within the mean- 
ing of the statute under considération hère, and entitled to hâve a 
suit brought against it by a citizen of a state in a state court removed 
to the Circuit Court of the United States for the proper district for 
trial. In the case last cited, the Circuit Court of Appeals for the 
Eighth Circuit, Caldwell, Circuit Judge, delivering its opinion, said: 

"A corporation created by the laws of a foreign country does not become 
a citizen or résident of a state of this Union by nierely opening an oflice 
in the state, and transacting business tlicve ; and a pétition for reniovai which 
sliows that the défendant is a corporation chartei'ed by the laws of auother 
state or a foreign country does not bave to allège negatively that it is not a 
citizen or résident of tlie state in wliicli suit is brought against it, beeause in 
légal contemplation its résidence and citizenship can only be in the state or 
country by the laws of wliicli it was ere/ited, altliough it may hâve an offlee 
and do business in other states whose laws permit it." 

This, in my opinion, correctly states the law applicable to the ques- 
tion now considered, and it follows therefrom that the motion to re- 
mand must be denied. So ordered. 



In re BISHOP. 

Ex parte M. HORNIK & CO. et al. 

(District Court, D. South Carolina. April 29, 1907.) 

1. Bankeuptcy— Possession of Pkopeety— Rights of Landloed. 

On an adjudication of bankruptcy against a tenant, the latter's proper- 
ty is in custodia legis, the landlord, being thereupon precluded from 
enforcing bis rent claim by distress, is only entitled to proceed against 
the trustée in the banitruptcy court. 

2. Same — Preferbed Claims — Rent. 

Under S. C. Civ. Code 1902, §§ 2427, 2428, 2429, giving a landlord a 
preferred lien for rent on a tenant's personal chattels, situated on the 
leased premises, enforceable by distress, on the tenant's being adjudged 
a bankrupt, the landlord possessed a preferred claim as against the 
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prooeeds of such property for rent due to the date of the bankruptcy adju- 
dication, as providert by Barilcr. Act .Tuly 1, 1898. c. 541, § 04, subd. 5, 30 
Stat. 563 [U. S. Coinp, St. 1901, p. 3448], giving priority to debts owing 
to any person who by tbe laws of the state is entitled to priority. 

In Bankruptcy. 

A. H. Smythe, for landlord. 

B. C. Bettinger, for creditors,. 

BRAWLEY, District Judge. W. L. Bishop was a merchant, doing 
business in the town of Bowman, in the state of South Carolina, oc- 
cupying a store in that town^ which he rented from Samuel Dibble 
at the rate of $30 per month. The rent had been paid up to the Ist 
day of September, 1900, but was due from that date. On February 
4, 1907, Bishop was adjudged a bankrupt on bis own pétition, and 
the case was referred to the référée, John S. Bowman, jr. On Feb- 
ruary 18, 1907, the first meeting of creditors was called, and N. A. 
Hunt was elected trustée. Dibble fîled proof of bis claim as landlord, 
claiming to be a preferred creditor, and entitled to the préférence 
out of the sale of the goods. At tliat date the stock of merchandise 
belonging to the bankrupt was in the store, and remained there for 
several days after. No objection was made to the réception of the 
claim as a preferred claim. Hunt, the trustée, and his counsel, W. 
L,. Glaze, were both présent. It was agreed that as the store would 
probably be occupied until the Ist of March, the claim should be 
made as of that date. Dibble owed the bankrupt $8,13, so that this 
being deducted from the six months' rent of ÇlSO leaves $111.88, for 
which amount Dibble filed proof, as landlord, as a preferred claim. 
The meeting was then adjourned until the 2.5tb day of February. On 
that day, the goods having been in the meantime sold and rcmoved, 
an order was made by the référée allowing the claim of the landlord 
for the amount of $111.88, and the same ordered to be paid by the 
trustée. Attorney for the trustée was présent at this meeting, and 
made no objection to the order. It is conceded that the proceeds of 
the sale of the goods were largely in excess of the claim of rent, so that 
if the rent is a preferred daim, there is enough from the proceeds 
of the sale of the goods, in the hands of the trustée, to pay the rent 
in full and leave a surplus, Subsequently a pétition was filed by N. 
A. Hunt & Company and M. Hornik & Company, asking to set aside 
the order by the référée on February 25, 1907, and disallow the préfér- 
ence claimed by Dibble. The court ordered the record certified by 
the référée, and upon the certifîcate and supplementary certificate 
and the record in the case, this hearing has been had. 

The question presented is whether or not the claim of the landlord 
for rent since the Ist day of September is entitled to priority of 
payment out of the proceeds of the sale of the goods. The petitioners 
allège that inasmuch as he never exercised his right as landlord by 
a distraint, he has no lien or right to priority of payment. Section 
64 of the bankrupt act of July 1, 1898, c. 541, 30 Stat. 563, [U, S. 
Comp. St. 1901, p. 3447], sets forth the order of priority of claims 
against the bankrupt act, and under subdivision 5 is classified: 
153 F.— 20 
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"Debts owiiig to any person who by tlie laws of tlie states or of the United 
States is entitled to priority." 

The question is whether the rent is by the law of the state of South 
CaroHna entitled to priority over other claims. The history of the 
rights of the landlord in the matter of rent is stated by the Suprême 
Court of South Carolina in the case of Ex parte Knobloch, 26 S. C. 
333, 2 S. E. C12, as follows : 

"We dérive onr law of distress for rent from Eusland. * * * Tbe risht 
is nowbere exactiy given by statute, but it comes from tlie common law, whicli 
allowed tbe laudlord without sanction of légal proeess to issue bis own war- 
rant of distress aud deliver it to bis bailifC, witb antbority to summarily 
seize ail tbe goods and cbattels, witb certain known exceptions, wbicli conld 
be foimd on the deinised premises, wbetber tbey belonged to tbe tenant or a 
stranger. Tbis great power was deâued, protected, and enlarged by certain 
statutory provisions, and notably by a statute * * * known as tbe 'Stat- 
ute of Ann,' wbicli, among otber things, provided that if tbe tenant fraud- 
ulently removed bis goods from tbe premises to escape distress tbe landlord, 
witbin flve days, niigbt follow and seize tbem under bis warrant, 'provided 
tbat nothing witlnn tbis act contained sball extend or be coustrued to extond 
to enipower siicb lessor or landlord to take or seize any goods or cbattels 
as a distress for arrears of rent, which shall be sold bona fide, and for a 
valuable considération before sucb seizure made.' " 

The provisions of the statute of South Carohna under which this 
priority of payment is claimed is to be found in section 2427 of the 
Code of Laws of South CaroHna 1902, which is as follows : 

"Sec. 2427. No goods or cbattels wbatsoever lying or being in or upon any 
niessuage, lands, or tenements, wbicb are or sball i>e leased for life or lives, 
term of years, at will or otberwise, sball be liabe to be taken by virtue of an 
exécution or any pretense wbatsoever, unless the party at wbose suit the said 
exécution is sued out, sball before the renioval of sucb goods from off tbe said 
premises, by virtue of sucb exécution or extent, pay to tbe landlord of tbe 
said premises, or bis bailiff, ail such sum or sums of inoney as are or shall 
be due for rent for tbe said premises at the time of the taking of such goods 
or cbattels by virtue of sucli exécution : Provided, that said arrears of rent 
do not amount to more than one year's rent ; in case the said arrears sball 
exceed one year's rent, the party at whose suit sucb exécution is sued out, 
on paying the said landlord or his bailiff one year's rent, may proceed to 
exécute bis judgment and the sberiff or other offlcer is hereby empowered 
and required to levy and pay to the plaintifC as well the money so paid for 
rent as tbe exécution money." 

In the following section (2428) the right was given to the land- 
lord to take and seize the goods and chattels either upon the premises 
or within 10 days after they had been removed therefrom. The next 
section (2429) however, provides that the landlord should not be en- 
titled to seize any goods or chattels as a distress for rent which had 
been sold bona fide and for valuable considération, before such seizure 
was made. 

In the Case of Knobloch, above quoted, the court held, where the 
tenant had executed a mortgage on the property, that after condition 
broken, it no longer belongs to the tenant in his own right, and there- 
fore was not liable to distress. The resuit of thèse décisions was a 
proviso to section 2429, which, while protecting the rights of the mort- 
gagee whose mortgage antedates the contract under which the tenant 
entered, postpones the claim of a mortgage made under such con- 
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tract to the landlord's prior right to distraint. In the case of Bischoff 
V. Trenholm, 36 S. C. 75, 15 S. E. 346, the question arose whether 
the landlord coitld distrain for rent after the tenant had made as- 
signment for the benefit of his creditors, and the court held that, as 
the property no longer belonged to the assigner in his own right 
after assignment had been made, it was not subject to distress in the 
hands of the assignée. The resuit of this décision was a further 
amendment to the law, found also in the proviso of section 8429, 
which protected the rights of the landlord to levy and distrain on 
property in the hands of the assignée or the tenant. 

While a voluntary proceeding in bankruptcy is in effect équiva- 
lent in some respects to an assignment for the benefit of creditors, 
there is this essential différence — that inasmuch as the adjudication 
of bankruptcy is a judicial act, and thereby the property is taken in 
custodia legis, the landlord cannot distrain upon such property. It 
would be a contempt of the court for any constable or any other 
agent of the landlord to interfère with the possession of the court. 
If such a levy was attempted, the landlord would gain nothing by 
it. In the case In re Duble, 9 Ani. Bankr. Rep. Vil, 117 Fed. 
794, it was held that: 

"A landlord, who, after his tenant, owing more tlian a year's rent. is ad- 
.ludircd hanknnit. distrains for the Jiill aniount of tbo rent due, takes nothing 
by tlie proeeedin.K, as ail the goods of tlie bankrupt are in custodia legis ; but 
lie Is entitled ont of the proeeeds of the sale thereof to the year's l'ent. as 
a preferred claim under the l'enusylvania statute, and preserved by the 
bankrupt act." 

See, also. In re Gerson, 2 Am. Bankr. Rep. 170. 

The court, however, holds that inasmuch as by this action in taking 
possession of the property the landlord is prevented from making an 
actual levy and distress, that the court will permit him to présent 
his claim as a preferred daim, and claim in priority what is due 
to him as landlord. In re Hoover (D. C.) 113 Fed. 137, the court, 
citing the act of Pennsylvania, similar in efïect to the act of South 
Carolina, held : 

"The bankrupt court having taken possession of this property thus liable 
for the rent, its process whereby the sanie was sold niust, for the purpose 
of this statute, be regarded as an équitable exécution. ïhe case is within 
the equity of the statute." 

And the claim for rent due at the time of taking such goods under 
the adjudication in bankruptcy, not exceeding one year's rent, was 
allowed. 

If the court thus prevents by its seizure the distress by the land- 
lord, has the landlord a lien which he can enforce by pétition or proper 
proof of debt against the proeeeds of goods in the hands of the court ? 
In his valuable treatise on Bankruptcy (5th édition, p. 505) Collier 
draws a distinction between a lien and a debt entitled to priority, and 
says under the head of liens: 

"As previously stated, mère liens are not priorities. As where under a 
statute a distress for rent créâtes a lien upon the property distrained, the 
lessor has no lien upon the property if the proceeding was instituted after 
the lessee was adjudicated a bankrupt, but is entitled to his rent as a pre 
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ferred claim out of the proceeds of the sale of the property" — citing numerous 
authorities. 

In the case of Lambert & Bro. v. De Saussure, Assignée, 4 Rich. 
Law, 24:8, the rubric is as follows : 

"A tenant, against whom tliere was a fl. fa. under stay, made an assign- 
ment for the beneflt of creditors of furniture in tlie honse whieh he occupied 
as tenant. The exécution créditer agreed that tlie assignée niiglit sell the 
furniture and hold the proceeds subject to al! légal liens. After the assign- 
ment, but before the removal and sale of the furniture, the rent fell due. 
Held that the assignée was bound to pay the rent in préférence to the debt 
under the fi. fa." 

In the case of In re Wynne, 1867, the question as to whether or not 
a landlord could be held to hâve a lien for rent due was considered by 
Chief Justice Chase under the lavvs of Virginia, which are oracti- 
cally the same as the laws of South Carolina. 4 Nat. Bankr. R. 23- 
31, Fed. Cas. No. 18,117. In the very learned opinion the Chief Jus- 
tice discusses the question whether at the time of the filing of the 
pétition in bankruptcy the landlord had any lien for rent upon the 
property of the bankrupt, and the court says: 

"And in consldering the question now to be disposed of, we niay lay out 
of view the proceeding b,y distress warrant, and also the proceeding by at- 
tachment. As we understand the bankrupt act, ail the rights and ail the 
duties of the bankrupt in respect to whatever property, not expressly ex- 
cluded from the opération of the act, he nia,y hold, under whatever title, 
whether légal or équitable, and however eneunibered. pass to and devolve up- 
on the assignée at the date of the flling of the pétition in bankruptcy. And 
ail rights thus acquired are to be enforced by process, and ail duties thus 
imposed are to be performed under the superintendence of the national courts. 
No lien can be acquired or enforced by any proceeding in a state court eom- 
menced after pétition is flled, though In cases where jurisdiction bas been 
previously acquired by state courts of a suit brought in good faith to enforee 
a valid lien upon property such jurisdiction will not be divested. Peck v. 
.Tenness, 7 How. 612, 12 L. lîd. 841. Whether, therefore, the distress warrant, 
or the attachment, be regarded as a proceeding for obtaining or enforcing 
a lien, each was equally unwarranted. Buckey v. Snouffer, 10 Md. 140, (iO 
Am. Dec. 129. If a lien for rent existed, it was a lien to be discharged by tlie 
assignée and enforced in the United States Court of Bankruptcy. If it did 
not exist, it could not be brought into existence by any proceeding whatever. 

"The real question is, were the goods on the premises demised to the 
bankrupt subject to a lien for rent under the state law when the pétition was 
flled, independently of any proceeding by distress or attachment? 

"Liens are of varions descriptions, and may be euforeed in différent ways ; 
but we think it suffieient to say hère, what seems to us well warranted in 
principle and authority, that whenever the law gives a créditer a right to 
hâve a debt satisfied from the proceeds of property, or before the property 
can be otherwise disposed of, it gives a lien on such property to secnre the 
payment of this debt. And we think that a lien of this sort is given. 

"We caniiot doubt that this statute créâtes a lien in favor of the land- 
lord, and a lien of a high and peculiar character. We hâve no ooncern with 
the policy of this législation. It is upon the statute book, and the lien it 
ç 'oates must be respected and enforced." 

Shortly thereafter the same question came up before this court, in 
Re W. J. Trim, 5 Nat. Bankr. R. 24, Fed. Cas. No. 14,174. In discuss- 
ing the question the learned district judge cited and rested upon the 
opinion of Chief Justice Chase in the analogous case of Chas. H. 
Wynne, and after referring to that opinion says : 
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"This lien la not dépendent on a distress warrant or an exécution. The 
charge on the property, or the proceeds of the property, Is a charge, because, 
by the statute, where there is an exécution, the charge is paramount to the 
ievy itseiî. It ranlss the levy. The very tact that it is paramount to the 
levy pi'ovea that it is a lien. It is not uecessary that in point of tact thpre 
Khould be an exécution. But if there were, in the language of the Chief 
Justice, 'would it not be trifling wlth the plain seiise of words' to say that 
'tlie claim whlch by law is made superior to the lien is itself not a lien?' 
The statute créâtes a lien, not the exécution. It créâtes a charge upon the 
]iroperty which excludes even an exécution. The lien, so far from being 
created by the exécution, ousts it. If it had not a previous existence, how 
could this be? The property then in the bands of an assignée is in the hauds 
of the liiw, as much as if in the possession of the sheriff, and to be disposed 
of snbject to this charge, and against ail other liens ; the highest possible 
lien being a levy which is the consummatlon or exécution of au exécution." 

The same question afterwards came up before the Suprême Court of 
the United States in the case of Lon.Ejstreth v. Pennock, 20 Wall. 575, 
22 L. Ed. 451, under the statute of Pennsylvania, which is practically 
the same as the statute of South Carolina. The facts were similar to 
ihose in the case now under considération. The opinion of the Su- 
prême Court is as follows: 

"The assignée acquired his title to the movable property found on the de- 
niispd premises, subject to the rigUts of ail other persons. The rent in 
<luestion was for a period which teriuinated when the assignée took posses- 
sion, and the entlre period was within a year of that time. Before the 
commencement of the proceedings in banlsruptcy, the défendants In error 
uiight bave distruiued ; and it is agreed that tlie property upon the preiu 
ises was more than sufficient to satisfy the demand. The statute of l'enn- 
sylvania of .Tune Hî. 1836, provides that, where property under sueh cir- 
eumstancf's is seized and sold under exécution, the rent due for a period 
not exceeding one year shall be paid first ont of the proceeds of the sale. 
This case is within the equity of that statute. The question presented is one 
belonging to the local law of Pennsylvania. We think it was correctly de- 
cided by the Circuit Court." 

In the case of Wilson v. Pennsylvania Trust Company, 114 Fed. 
743, 52 C. C. A. 374, the statute of Pennsylvania, to which référence 
has already been made, was under considération. The court in dis- 
cussing the question and the conséquences that follow, as to the land- 
lord's claim for rent where his tenant had been adjudged a bankrupt, 
says : 

"In the first place, under the Pennsylvania act of 1836 the landlord wlll be 
entitied to priority of payment ont of the proceeds of sale of the tenant's 
goods upon the demised premises to the extent of one year's rent." 

In the case In re Mitchell, 8 Am. Bankr. Rep. 324, 116 Fed. 87, de- 
cided 1902 under the présent act, the question is discussed at length 
with a full citation of the décisions bearing upon it, and the resuit as 
stated in the rubric is as follows : 

"By virtue of the statute of Delaware (similar to the statute of South Car- 
olina), a landlord has, as against creditors of bis tenant, a lien, charge, or 
préférence on the goods and ehattels of his tenant on the demised premises 
for rent growing due for the balance of the renting year, and thia rlght of 
the landlord wlll be recognized and enforced as against the proceeds of sach 
goods and ehattels when eold by a trustée, In proceedings in bankruptcy 
against the tenant" 
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It is therefore ordered, adjudged, and decreed that the landlord, 
Samuel Dibble, is entitled to be paid out of the proceeds of the sale of 
the goods the full amount of rent due him from the Ist day of Septem- 
ber, 1906, to the 4th day of February, 1907, the date of the adjudica- 
tion in bankruptcy, at $20 per month, deducting therefrom the balance 
due by him to the bankrupt of $8.12, amounting to $94.56, and that he 
be paid by the trustée as part of the expenses of administering the es- 
tate and from the funds of the estate rent for the said premises from 
the 4th day of February, 1907, the date of the adjudication in bank- 
ruptcy, to the date when the possession of the said property was turned 
over by the trustée to the said Samuel Dibble at the rate of $20 per 
month. Further ordered that, except as herein modified, the order 
of the référée made on February 25, 1907, be, and the same hereby is, 
confirmed, and that the pétition of Hunt & Co. and Hornik & Co. be 
dismissed with costs. 



FARMraiS' LOAN & TRUST CO. V. MADISOX MFG. CO. 

Iii re MASSASOIT-l'OCASSET NAT. BANK. 

(Circuit Court, N. D. Alabama, N. D. December 15, 1906.) 

1. CoBPOEATioNS—MoRTGAGES— Bonds— Execution. 

In proceedinKS for the foreclosure of a mortgage securing bonds of a 
corporation, évidence fieU to sustain a flnding tlmt tlae entlre issue con- 
templated and secured by tbe mortgage were outstanding obligations of 
the corporation. 

2. Same— BONDHOLDERS— ESTOPPEL. 

Where corporate bonds in controversy were issued under a certain con- 
tract, the holders of a part of the bonds were estopped, wbile claiming the 
right to enforce the same, to assert that others were unenforceable be- 
cause of the alloged illegality of the contract. 

3. Same— BoNA Fide Holdehs. 

Where a treasurer of a corporation borrowed certain money from a 
bank, which he used for the corporation's benefit, and pledged to secure 
tbe same certain of the corporation's bonds, the banlî was a bona fide 
holder of sueh bonds, and entitled to enforce the same to the extent of 
the money so applied to the corporation's beneflt, regardless of the treas- 
urer's authority to exécute notes for money borrowed for the coriioration. 

4. Payment— Renewal or Notes. 

Where the treasurer of a corporation borrowed certain money from a 
bauk for the beneflt of the corporation, and pledged certain of its bonds 
as collatéral, the fact that such treasurer and his flrm gave new notes 
for such indebtedness, including further advances, the last of which 
stated on their face that the bonds were held as collatéral, did not con- 
stitute payment of the original indebtedness. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Payment, §§ 78-86.] 

5. Pledgbs— Bonds— BoNA Fide Pubciiasee— Notice. 

Certain corporate bonds, payable to bearer and duly certifled by the 
trustée to bave been properly issued, came into the hands of the corpo- 
ration's treasurer, pursuant to certain reorganization contracts between 
the person controlling the corporation and himself, after which they were 
pledged by the treasurer to a bank to secure debts of his firm. HeM that, 
in making such pledge, the treasurer acted personally, and not as an of- 
flcer of the corporation, and, having possession of the bonds with ail 
the indicia of title, the bank was not eharged with notice of any Intirmity 
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therein beeauso it had knowledge of the treasurer's officiai connection 
with tlie corporation. 

[Ed. Note. — For cases iu point, .«eo Cent. IMg. vol. 40, l'ied.^'es, §§ 48-50. 

Riglits and liabilities of pledge^^ of corporate stocli, see note to Frater 
V. Old Nat. Bank, 42 C. C. A. 13Ô.J 

In Equity. 

Richard W. Walker and Robert E. Spragins, for daimant bank. 
Milton Humes, Paul Speake, Lawrence Cooper, and E. H. Foster, 
Jr., for contestants. 

SHEEBY, Circuit Judge. On the Ist day of January, 1903, the 
Madison Manufacturing Company, an Alabama corporation, executed 
a mortgage or deed of trust on its real estate and personal property 
to the F'armers' Loan & Trust Company, a New York corporation. 
The amount of the indebtedness secured by the mortgage is $100,000, 
evidenced by the bonds of the company of tlie same date as the mort- 
gage, each for $500, and payable 20 years from that date to the Farm- 
ers' Loan & Trust Company, or bearer, at its office in New York, with 
interest at G per cent., payable semiannually ; each bond being signed 
by the président and secretary of the Madison Manufacturing Com- 
pany, coupons for the interest being attached to each bond, and each 
coupon being signed by the lithographed signature of the treasurer of 
the Madison Manufacturing Company. The bond provided that it 
should not become "obligatory until the certificate thereon endorsed 
shall be signed by the Farmers' Loan & Trust Company, Trustée." 
The certificate to each bond was duly signed, and was in thèse words : 
"This bond is one of the séries of bonds described in the within men- 
tioned mortgage or deed of trust." 

After the issuance and negotiation of the bonds, default was made 
in the payment of interest, and by the terms of the mortgage this de- 
fault made the entire debt due. Thereupon, the Farmers' Loan & 
Trust Company filed the bill in this cause against the Madison Manu- 
facturing Company to foreclose the mortgage. It is alleged in the 
bill that on the Ist of January, 1903, the company did "exécute and 
issue its certain first mortgage bonds, dated that day, for the sums re- 
spectively of $500 each, aggregating the sum of $100,000" ; and that 
"ail of said bonds hâve been duly issued and are outstanding and ex- 
isting obligations on the part of the mortgagor company in the hands 
of bona fide holders for value." 

On September 21, 1905, a final decree of foreclosure was entered. 
Among other things, this decree adjudged that "there are secured by 
said mortgage bonds of the said défendant Madison Manufacturing 
Company to the amount of $100,000 of principal." After providing 
for the sale of the mortgaged property, the decree directs the disposai 
of the proceeds by the payment of certain prior liens and expenses, 
and then "to the payment of the amount fovmd due upon the indebted- 
ness secured by the said mortgage or the amounts of the indebtedness 
of the said défendant mortgagor company for which the said bonds 
may be pledged as collatéral." It is, also, adjudged in the final decree 
^'that ail of the said bonds [referring to the $100,000 of bonds] se- 
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cured by said mortgage were duly executed by said défendant Madison 
Manufacturing Company, and certified and delivered by the plaintifï 
as trustée, and that some of said bonds so executed and certified were 
duly issued by said Madison Manufacturing Company as collatéral se- 
curity for moneys advanced to said Company" ; and the spécial master 
was directed "to ascertaifl and report with ail convenient speed the 
names of the holders of said bonds, and which of said bonds are held 
absolutely and which as collatéral security." It appears clearly fromi 
the bill and from the decree that "ail of said bonds [referring to the 
issue of $100,000] hâve been duly issued and are outstanding and ex- 
isting obligations on the part of the mortgagor company," but that 
some of them are "held absolutely," and that others are held "as col- 
latéral security." There is no question made in the pleadings in the 
original case, or left in doubt by the decree, of the fact that the entire 
$100,000 of bonds were issued and outstanding. The decree further 
provided that the holders of the bonds might présent their claims in 
this cause. Pursuant to this decree, the Massasoit-Pocasset Nation- 
al Bank of Fall River, Mass., presented to the spécial master 50 
of the bonds for $500 each, which it claimed to hold as collatéral se- 
curity to secure two notes, one for $10,000, and one for $6,500, made 
by the firm of Knight, Fyans, Fraser & Blackway Company. 

Milton Humes, who intervened in the cause, made himself a party to 
the proceedings before the spécial master, and filed the following ob- 
jections to the claims of the Massasoit-Pocasset National Bank: 

"(1) That the said bonds were obtained by the said Massasoit Biinlî without 
their proper negotiation, and that the same are not entitled to any distribu- 
tion from the fund in hand in this cause for distribution. 

"(2) The said bauk is not entitled to any distribution on account of the said 
.$2.5,000 of bonds out of the fund now in the hands of this court for distribu- 
tion In this cause. 

"(,3) The said Massasoit Bank got said bonds from Albert F. Knight and J. 
T. Fyans, who were directors of the Madison Manufacturing Company at 
the time and were known as such by the officiais of the said Massasoit Bank, 
and there was no valuable considération paid therefor by the said Knight and 
Fyans, or any one else, and the said bonds In the hands of the said Knight 
and Fyans, or their transférées or assignées, are not entitled to distribution 
out of any fund in this cause. 

"(4) Said bonds were in the hands of the said Milton Humes, who held the 
same as security for the payment of indebtedness due to him by the said Madi- 
son Manufacturing Company, and the said indel)tedness has never been paid, 
but the same is due and unpaid, amountlng in the aggregate to more than the 
face value of said bonds and the coupons attached tliereto, Including principal 
and interest, and the said Knight and Fyans, under whom the said bank 
claims the said bonds, procured the same from the said Humes by fraudulent 
représentation, and the said bonds so in the hands of the said bank are charge- 
able with the said misrepresentations of the said Knight and Fyans, and are 
not entitled to any portion of the fund in this cause arising from the sale of 
the property under the decrees of the court. 

"(5) Said bonds there was never any considération reeeived therefor by 
objectant, Milton Humes, who is the légal and proper holder and owner there^ 
of, and the same are held by the présent holder, who has obtained the same 
from A. F. Knight and J. T. Fyans and associâtes by fraud and misrepresen- 
tation from the said Milton Humes, who is the proper and légal owner and 
holder of the same. 

"(6) The said Milton Humes says that the said Massasoit Bank has no clalm 
to or interest in the said bonds, but the same belouged to and are the prop- 
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erty of Milton Humes, who flles thèse objections and exceptions to the claim 
of the said bank thereto. 

"il) The said bonds were held and owned by the undersijrned Milton Humes 
for a valuable considération, and he is now the party legally entitled thereto 
and to ail distribution on account thereof of the fund now in hand in this 
cause, and the said Massasoit Bank, and those under whom it claims, are not 
entitled to any distribution of the fund in hand on account of the said boiids ; 
the same having been procured from the said Humes by fraudulent conduet 
and misrepresentation of A. F. Knight and .T. T. Fyans, froni whom the said 
Massasoit Bank obtained the same, and witliout the said Knight and Fyans 
Jjaving paid any valuable considération therefor. The said Knight nnd Fyans, 
fit the time that they ncgotiated the said bonds with the said bank. were of- 
licers and direetors of the Madison Manufaeturing Company, whioli the of- 
ficiais of the said Massasoit Bank knew, and the said Knight and Fyans at 
that time held the said bonds and had procured possession of tlie same by 
fraudulent conduet and false représentations and misrepresentations and with- 
ont any considération whatever, from said Milton Humes." 

The First National Bank of Decatur, Ala., and seven others, the 
holders of other bonds of the Madison Manufaeturing Companj-, sub- 
sequently filed objections to the bank's claim, adopting the grounds 
of objection propounded by Humes, and stating no others. The ques- 
tions raised by thèse objections were referre d to the spécial master. 

On the hearing before him two contracts were oiïered in évidence, 
relating to the issuance and disposai of the bonds. It is necessary 
liere to state their substance. The one dated Noveniber 11, 1902, be- 
tween Milton Humes "and associâtes" and Albert F. Knight "and 
associâtes," states that Humes and associâtes own ail the capital stock 
and bonds of the Madison Spinning Company, an Alabama corporation. 
It provides that the name of the corporation is to be changed to the 
Madison Manufaeturing Company, and the stock increased from $100,- 
000 to $300,000. Humes and associâtes are to contribute the property 
of the old corporation to the new. Knight agrées to furnish cotton 
machinery and supplies necessary for a 15,000 spindle niill, with 400 
looms to be practically as good as new, a good deal of which machinery, 
it is stated in the contract, is now in what is knovvn as the "Farnums- 
ville Mill," in Massachusetts. Knight and associâtes are to furnish 
other machinery, ail of which is to be subject to the approval of E. F. 
Green, a mill engineer. The contract further provides that $100,000 
in preferred stock is to be issued, and $300,000 in commun stock. The 
stock is ail to be issued as fuUy paid tip. Of the preferred stock, 
'$25,000 was to be sold, and the proceeds placed in the treasury of the 
company. Humes was to get $50,000 of it, and Knight $25,000. Of 
the common stock, Knight was to get $102,500, and Humes $97,500. 
The Company was to issue $100,000 in bonds, and the contract provides 
that the bonds should be sold at par, and that Knight was to get $60,- 
000 of the proceeds, and the proceeds of the sale of the remaining 
$40,000 should go into the treasury of the company. It is shown in the 
contract that the Farnumsville Mill was incumbered in the sum of 
$38,000. Humes was to advance this sum and take a transfer of the 
lien upon the property. He also agrced to advance to Knight an ad- 
ditional amount, se as to make the entire amount advanced under the 
contract to Knight amount to $50,000 ; "it being understood that the 
said Humes and associâtes are to be rcimbursed for this amount by the 
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return thereof out of the $60,000 the said Knight and associâtes are 
to get out of the proceeds of the sale of the said $100,000 of bonds 
of the said Madison Manufacturing Company." The évidence in the 
case shows that Humes advanced the sum of $38,000, as agreed, but 
failed to advance to Knight and associâtes the $13,000 addi'.ional. 

While this was the business situation between them, on August 28, 
1903, they made another agreement supplementing tlie first one, and 
it was under this last agreement that $25,000 of the bonds — being part 
of the $60,000 received by Humes — passed into the hands of A. F. 
Knight. 

The second agreement is as follows : 

"Whereas, Milton Humes for liimself and associntes, and A. F. Knislit for 
liUnself and associâtes, did on tlie llth day of Kovember, 1902, enter into au 
agreement in référence to the Madison Spinning Comiiany cliaiigius ils nanie 
to the Madison Slaniifaeturiug Company, and iucreasing its capital stock to 
$300,000. 

"Whereas, under and by the ternis of the said agreement, Milton Ilumea 
agreed to advance the sum of $38,0€0, to pay oft a mortgage on the mlll plant 
of the Farnumsville, Mass., Cotton Mill, and was also to advance said Knight 
and associâtes an additional amount of $12,000. for the purposes mentioued in 
said agreement, and said Knight was to get !fl0,000 more of iiroceeds of said 
bonds when sold. 

"Whereas. tlie said Humes bas advanced the .^îSS.OOO and received tbe said 
■Ç60,000 of bonds as security, contemplated and provlded he should recelve 
under said agreement, and has made other advances to the Madison Manu- 
faeturlng Company, to enable it to complète its plant, but has not advanced 
to the said Knight and associâtes the !P12,000 additional wbieh he agreed to 
advance : 

"Now this agreement witnesseth : That in considération of the said Hujnes 
turnlng over to the said Knight and bis associâtes $25,000 of the $00,000 of 
bonds received by liira as aforesaid, the said Ivuight and associâtes releases 
the said Humes from his obligation to furnish said .$12,0(K) and accepts said 
.«Sô.OOO of bonds for $22,000 of the $t)0,000 wbicli they were to reçoive out 
of the proceeds of the sale of said bonds. Said Humes agrées to advance to 
the Madison Slanufacturing Ompany an additional sum sutlicient for the 
fcomjiletion of the iilant, retalning the unsold bonds of the eompany as securit,y 
therefor : it being understood and agreed that the agreement of date Novem- 
ber 11, 1002. is modifled to tlie extent herein provlded. 

"It is further agreed: That if the sai<l Humes at any tlme provides said 
Knight with said $12,000, In that event. said Knight, upon the receipt of said 
$12,000 agrées to return said $2."i.O00 of bonds, and the agreement reverts to 
the original agreement of Noveniber 11. 10O2. lu regard to said bonds. Said 
Knight Is to recelve and hold said bonds subject to agreement signed by him 
and said Humes, glvlng to .J. B. Cobbs option on said bonds. 

"Signed in dupllcate August 28, 1903. Milton Humes. 

"A. F. Knight." 

Soon after this last agreement was signed, on Seoteinber 8, 1903, 
the $25,000 of bonds in question were sent by C. C. Harris from Ala- 
bama to Knight. The bonds had been left with Harris by Humes. 
Harris was at the time treasurer of the Madison Manufacturing Com- 
pany. Knight, receiving the bonds, deposited them as collatéral to 
secure money borrowed by his firm, Knight, Fyans, Fraser & Black- 
way Company, from the Massasoit-Pocasset National Bank. 

The spécial master reported against the bank. He did not, however, 
report in favor of Humes. He reported that the $25,000 of bonds 
"are really the property of the Madison Manufacturing Coinpany." 
He found that the bonds in question were turned over to Albert F. 
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Knight and J. T. Kyans by Milton Humes; that Milton Humes was 
the président of the company ; that the bonds were delivered to Knight 
and Fyans for certain machinery which was to be furnished by them to 
the company upon a contract that the machinery was to be practically 
as good as new ; that the machinery did not conform to this contract, 
but, on the contrary, was practically worthless for the purposes for 
which it was intended. As bearing on the question as to whether or 
not the claimant bank was a bona fide holder without notice of the bonds 
in question, the spécial master found the following f acts : That Knight 
and Fyans were both directors of the Madison Manufacturing Com- 
pany at the time they received the bonds and at the time they deposited 
them with the bank as collatéral security ; that the bank took the bonds 
with notice that Knight and Fyans were directors of the Madison 
Manufacturing Company. The spécial master concludes his report 
on this branch of the subject by holding that the claimant bank "has 
not shown good faith in acquiring and holding the bonds in question." 
The claimant bank duly fîled objections and exceptions to the re- 
port of the spécial master, and, among other grounds of exception, al- 
îeged the following: 

"That said spécial master should liave found from the évidence that .?,5,000 
of the indebtedness, as security for which the claimant banli holds the 
bonds in question, was advanced by the claimant banls; on the note of the 
Madison Manufacturing Company, secured by the indorsement of Knight, 
Fyans, Fraser & Blackway Company ; that the money so advanced was 
placed by claimant bank to the crédit of the Madison Manufacturing Com- 
pany, and was drawn out on checks of said company issued for the uses and 
purposes of said company ; that said note of said Madison Manufacturing 
Company has not been paid, but said Knight, Fyans, l-"rascr & Blackway 
Company bad to give their note for the amount thereof ; and that said bank 
is entitled to hold said bonds for security for the amount so advanced to 
said company thereon. And In support of this exception claimant bank re- 
fers the court to the testimony of E. W. Borden and A. F. Knight in référ- 
ence to said note, and the use of the proceeds thereof." 

"That the said spécial master in his said reiwrt flnds that said claimant 
bank has not shown good faith in acquiring and holding the bonds in question ; 
whereas, said spécial master should bave found from the évidence that said 
bank received said bonds in pledge to seeure money actually advanced on the 
faith thereof, and that the évidence wholly failed to show that said bank 
acquired said bonds with notice of a defeet in the title, or in bad faith. And 
in support of this exception exceptant refers the court to the testimony of 
said E. W. Borden and said Knight and Fyans." 

The foregoing statement of the pleadings, issues, and parts of the 
évidence gives an outline of the case. In discussing the several points 
presented, it will be necessary to make additional statements of fact 
which relate especially to the question considered. 

1. The original bill in the cause asserted, and the decree of fore- 
closure adjudged, that the whole séries of bonds is outstanding; that 
no part of them is retained in the treasury of the company. The com- 
pany nowhere in the record dénies that ail the bonds are outstanding. 
Taking the objections filed by Humes and adopted by the bondholders, 
and construing them in the light of the record, they seem to raise a 
controversy as to whether the pro rata share of the proceeds of the 
foreclosure sale should go to Humes or to the claimant bank. In the 
sixth objection, for example, it is asserted that the claimant bank has 
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"no claim to or interest in said bonds [referring to the $35,000 c£ 
bonds in question], but the same belonged to and are the property of 
Milton Humes, who files thèse objections." This objection, and others 
like it, is adopted by the contesting bondholders. The first objection, 
however, is to the eîïect that the bonds "were obtained by the claimant 
bank without their proper negotiation," and that is construed in the ar- 
gument of counsel to mean that the bonds were never issued, and 
are not outstanding. This contention, it will be observed, conflicts with 
the averments of the bill and the final decree, both of which are to 
the efïect that the entire $100,000 of bonds are outstanding obliga- 
tions; and it also conflicts with the uncontradicted évidence. The 
bonds are regularly signed ; the proper certificate of their issuance is 
signed by the trustée; and the record shows that the entire séries is 
receiving dividends in this case, except the $25,000 of bonds in con- 
troversy. The évidence shows that they are a part of the $60,000 
that went to Humes as security for at least $38,000 that he advanced 
for the benefit of the company, and that $35,000 of this $G0,000 of 
bonds passed from Humes to Knight to pay or secure $12,000. Can 
there be any doubt on the évidence that the bill and decree of fore- 
closure speak the truth, when they say that the entire séries has been 
issued and is an outstanding obligation of the company? The évidence 
seems to me to be conclusive on that subject ; but the question remains 
as to whether the claimant is entitled to the dividends on the 50 bonds. 
2. It is contended in behalf of the contestants in their brief that the 
contract of Humes and associâtes with Knight and associâtes, made 
November 11, 1902, "aiïîrmatively discloses that it is a promoter's con- 
tract, parceHng between themselves the stock and bonds to be issued 
by the Madison Manufacturing Company" ; and it is asserted that such 
"an instrument is wholly without any validity against the rights of 
creditors or stockholders of the company." This objection and argu- 
ment is made by contesting banks who own $54,500 of the company's 
bonds. If the $25,000 of bonds involved hère are made void by the 
illegality of the contract of November 11, 1902, the whole issue of 
bonds was subject to the same objection, unless, of course, they hâve 
passed into the hands of bona fide holders ; for the whole séries of 
$100,000 of bonds was issued pursuant to the terms of that contract. 
The contract, however, shows that the stock that was to be received 
by Humes was to be received in considération of the interest which he 
held in the Madison Spinning Company and cash which he was to ad- 
vance for the benefit of the company, and the bonds and stock which 
were to be received by Knight and associâtes were to pay for machin- 
ery which he was to furnish and services that he was to render. The 
$60,000 of bonds which went into Humes' possession was received by 
Iiim in considération of cash — $38,000, which, by the contract, he was 
to advance for the benefit of the company. I do not think that the 
court, on the issues hère joined, is called on to décide, as between the 
parties to this suit, whether the contract in question is valid or not. 
The question is not raised hère by any one except the bondholders 
themselves. Those who raise the question are in court in this case, 
receiving money on bonds of the same séries with those they contest. 
They are, I think, estopped from alleging the invalidity of the bonds 
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because of the alleged illegality of the contract, when they are hère 
to collect other bonds issued pursuant to the same contract, and just 
like those to which this objection is made. They cannot hold eut an 
open hand to receive the cash proceeds of the transaction, and at the 
same time be heard to say that the very foundation of their own claim 
is invalid. 

I do not understand that it is claimed that the contestant, Humes, 
a principal party to the contract, can gain any advantage by as- 
sailing it; nor do I understand him to dispute its validity. On the 
contrary. Humes' claim is based on the contract and on his averment 
that Knight has breached it. 

3. The report of the spécial master refers to the fact that the bank 
held the note of the Madison Manufacturing Company for $5,000, 
and that the amount of this note was advanced on the bonds; but the 
report does not show whether this money was received by the Com- 
pany or not. Turning to the évidence of E. W. Borden, we find that 
he testifies that the bank, on the security of the bonds, lent "$5,000 on 
a note of the Madison Manufacturing Company on their indorsement" 
— referring to the indorsement of Knight's firm. The bonds were 
held to secure this sum advanced on the note of the Madison Manu- 
facturing Company. What became of this money? The report is 
silent on the subject; but Borden, the cashier of the bank, who had 
charge of the business in question, testifies that the $5,000 was placed 
in the bank to the crédit of the Madison Manufacturing Company, and 
was drawn out on the checks of that company, signed by its treasurer. 
A. F. Knight, the treasurer at the time, who drew the checks, was 
asked: "What did you do with that money?" And he answered: 
"I used it for the Madison Manufacturing Company, purchasing cot- 
ton, paying for labor," etc. And Knight testifies that entrics as to 
thèse transactions were made on the books of the Madison Manu- 
facturing Company. The company, in common justice, could not ask 
the bank to surrender the bonds till it paid this $5,000 and interest. 
There is now due the bank $16,500 and interest for money advanced 
that is unpaid. Whatever question there may be about part of this 
sum, the company itself, according to the évidence, received the bene- 
fit of the $5,000 advanced on its note on the security of the bonds in 
question. I do not overlook the évidence of two officers of the com- 
pany that the treasurer had no authority to exécute the note of the com- 
pany for the $5,000, and that the treasurer was not authorized to sign 
the notes of the company. There is n^uch other évidence tending to 
show that the company- — those in charge of its afi^airs as its officers — 
expected Knight to raise money for it; but it is not necessary to dé- 
cide the question of Knight's authority to sign the note. If the com- 
pany received the proceeds of the note, got the $5,000 and paid it out 
for cotton and labor — and that is the uncontradicted évidence — it owes 
the amount advanced, and the bonds stand for it. It would be the 
same if no note was given. The receipt of the money is the substan- 
tial thing that charges the company. The company cannot enjoy the 
fruits of the transaction and repudiate its responsibilities. 

In Tuskaloosa Cotton Seed Oil Company v. Perry, 85 Ala. 158, 166, 
1G7, 4 South. 6-35, a corporation made the défense that its officer was 
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without authority to sign a note upon which money was obtained. The 
court said : 

"The note having been made to borrow money for the corporation, whieh 
it received, and having retained for its own beneflt the fruits of the transac- 
tion, the défendant is estopped to deny, as against the holder from whom 
the money was borrowed, the binding character of the obligation, and the 
authority of the président to mal^e the transaction." 

The acceptance of benefits arising from a contract, even when it is 
made by an unauthorized agent, ratifies the contract, if it is one capable 
of ratification by paroi. This doctrine is applicable, net only to notes, 
but it is applied where a corporation receives and retains the considéra- 
tion of an unauthorized mortgage on personal property. Despatch Line 
V. Bellamy M. Co., 12 N. H. 205, 37 Am. Dec. 203 ; 4 Thompson's 
Commentaries on the Law of Corporations, §§ 5258, 5304. 

The fact that Knight, Fyans, Fraser & Blackway Company gave 
new notes for a sum including other advances and the Madison Manu- 
facturing Company's $5,000 note, on which they were indorsers, does 
not constitute payment of the latter note so as to release the collatéral. 
The last notes, the ones now presented, state on their face that the 
bonds are held as collatéral. Such a renewal is not a payment ; it ap- 
pearing that it was not the intention of the parties that it should con- 
stitute payment. Cotton v. Atlas National Bank, 145 Mass. 43, 12 N. 
E. 850 ; Brewer Lumber Co. v. Boston & Albany R. R. Co., 179 Mass. 
228, 60 N. E. 548, 54 L. R. A. 435, 88 Am. St Rep. 375 ; Arnold v. 
Delano, 4 Cush. (Mass.) 33, 41, 50 Am. Dec. 754. See, also, Cordova 
V. Hood, 17 Wall. 1, 21 E. Ed. 587. 

Regardless of other questions involved in the case, the claimant bank 
is, I think, entitled to share in the distribution of the fund until the 
$5,000 advanced to it on the bonds is paid. 

The record shows, however, that the dividends going to the $25,- 
000 of bonds will more than pay this $5,000. and it w'il be necessary, 
therefore, to consider the claimant bank's right to receive further pay- 
ment. 

4. The controlling question that goes to the whole case is whether or 
not the claimant bank is a bnna fide holder of the bonds. Sixty thou- 
sand dollars of the séries, duly executed, with the trustce's certificate 
dulv signed, passed to the possess'on of Humes, to secure an advance 
by him of $38.000. Twenty-five thousand dollars of this $(iO,000 of 
bonds was delivered by Humes, through Harris, to Knight, under 
the contract of August 28, 1903. Under that contract, Kni-ht clearly 
held the bonds as against Humes to secure $12,000. The correspond- 
ence in the record shows that Humes, before he discovered the de- 
fects in the machinery, made no claim to the bonds, except upon bis 
otïer to pay $12,000; and that Knight had pledged them, as I bave 
before stated, not only for the $12,000 that bis firm had borrowed of 
the claimant bank, but also for $5,000 borrowed for the Madison 
Manufacturing Company on its note. The only reason now urged why 
Humes is entitled to the bonds as against Knight is that Knight failed 
to complv with bis contract of November 11, 1902, as to the delivery 
of machinery as good as new. But for that single fact, Humes would 
hâve no just cause for asking Knight, if he held them, to return the 
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bonds without the payment to him by Humes of the $12,000. There 
is no évidence in the record, nor findings by the spécial master, that 
the claimant bank had any notice whatever of the existence of the two 
contracts between Humes and Knight, or of the breach of the first 
contract by Knight. It does not even appear that, at the time that 
Knight pledged the bonds the Madison Manufacturing Company had 
discovered that the machinery dehvered by Knight did not conform 
to the contract. What, then, are the facts that became known to the 
claimant bank which it is contended sustains the spécial master's con- 
clusion that the claimant bank is not a purchaser in good faith ? They 
are stated in the first and fif*:h findings of the spécial master : That 
Knight and Fyans were directors of the Madison Manufacturing Com- 
pany at the time they received and pledged the bonds ; and that the 
claimant bank had notice of that fact. 

It may be well to note the gênerai rule as established in the fédéral 
courts. The rule in thèse courts is that one who acquires mercantile 
paper before maturity from another, who is apparently the owner, 
giving a considération for it, obtains a good title, though lie may know 
facts and circumstances that would cause him ti suspect that the person 
from whom he obtained it had no interest in or authority to use it 
for bis own benefit, and though by ordinary diligence he could hâve 
ascertained thèse ficts. The purchaser of negotiable paper does not 
owe to the party who puts it aflDat the duty of active inquiry to avert 
the imputation of bad faith. Bank of Edgefield v. Farmers' Co-op. 
Mfg. Co., 52 Fed. 98, 2 C. C. A. G37, 18 L. R. A. SOI ; Goodman v. 
Simonds, 20 How. 343, 15 L. Ed. 934; Swift v. Smith. 103 U. S. 
442, 26 L. Ed. 193; Brown v. Spofford, 95 U. S. 474, 478, 24 L. Ed. 
508; Kingv. Doane, 139 U. S. 1G6, U Sup. Ct. 4(i5, 35 L. Ed. 84. 

The contention is that knowledge of the fact that Knight and Fyans 
were directors of the Madison Manufacturing Company deprives the 
claimant bank of the rights of a bona fide holder of the bonds. 

There is generally a presumption in favor of honesty and fair dealing. 
and I can see no reason why it should not applv to a director of a 
corporation. When he présents to a bank a certificate of stock or a 
negotiable bond of his corporation, signed by the proper ofïicers, with 
the seal of the corporation attached, when it is a completed instrument 
the title to which passes by mère delivery, requiring no transfer on 
the corporation's books, and offers it for sale or pledge, representing 
hiraself as the owner of it, it is difficult to see any reason for a pre- 
sumption that he is about to commit a fraud. Usually, one cannot be 
a director of a corporation unless he is a stockholder. Directors, famil- 
iar with the condition of their corporations, often subscribe for its 
bonds, or buy them on the market. Are they not allowed to dispose 
of them without exciting suspicion of fraud by the very act of sale 
or pledging? The establishment of such a rule would greatly lessen 
the negotiable availability of such securities. I think no such rule 
should prevail. 

In Duncomb v. N. Y., H. & N. R. R. Co., 84 N. Y. 190, 202, Bailey 
bought $10,000 of corporation bonds of "E. F. Mead, who was, at the 
time, one of its directors." The court said that there was nothing to 
affect his position as a purchaser for value and in good faith, "unless 
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the fact that he knew Mead to be a director was enough to put hîm on 
inquiry and charge him with constructive notice of the defect in the 
title." And the court, responding to the question, held: 

"We cannot so décide. A director may be the lawful and honest holder 
of the bonds of his company. There is no presumption to the contrary. The 
fact is not even just ground of suspicion." 

In Rockville Nat. Bank v. Citizens' Gaslight Co., 72 Conn. 576, 45 
Atl. 361, Risley, the treasurer of the company that issued the bonds, 
pledged them as collatéral security to secure his own renewed note. 
The plaintiff, when he received the bonds in pledge, knew that Risley, 
the debtor who was pledging them, was the treasurer of the company 
that issued the bonds. The court held that: 

"It is idle to clalm that such facts, as a matter of law, charge the plaintiffl 
with knowledge that Ilisley in truth holds the bonds in a flduciary capacity, 
or has obtained possession of them through a secret fraud." 

In that case, the bonds had, in fact, been paid before maturity, and 
the company had negligently failed to cancel them and left them in the 
hands of its treasurer. 

The same view is taken by the Suprême Court of Georgia. In 
Kaiser & Bro. v. U. S. National Bank, 99 Ga. 258, 25 S. E. 620, that 
court held, Chief Justice Simmons announcing the opinion, that, where 
a promissory note executed solely for the accommodation of a bank, 
and intended by the makers to be used for its benefit only, was made 
payable to the order of its cashier and indorsed in blank, the mère fact 
that the président of that bank negotiated the note for his own personal 
benefit to a third person, who knew he was such président, would not 
of itself be notice to that person that this action of the président was 
unauthorized or improper; nor would this fact be sufficient, without 
more, to put the third person upon inquiry as to the legality or correct- 
ness of the president's conduct in the premises. 

A case involving the same question has been decided by the Circuit 
Court of Appeals of this circuit. The bank in that case received the 
negotiable notes in question from Charles B. Lloyd, who represented 
himself as the owner, before maturity, for a valuable considération and 
without notice, "except such notice as was given by the fact that the 
notes presented bore an indorsement in blank by the Brunswick State 
Bank, coupled with the knowledge that Lloyd who presented the notes, 
of which he claimed to be the owner, was the président of the Bruns- 
wick State Bank." The court, by Pardee, Circuit Judge, held, after 
quoting the gênerai rule of the fédéral courts as to what is required to 
charge with notice a purchaser of commercial paper, that the évidence 
"does not show a case where the First National Bank of Brandon was 
charged with any such notice of outstanding rights and equities as put 
it upon further inquiry. * * *" Kaiser v. First Nat. Bank of 
Brandon, 78 Fed. 281, 24 C. C. A. 88. 

The case of Germania S.-V. & T. Co. v. Boynton, 71 Fed. 797, 19 
C. C. A. 118, on which contestants rely, is one in which the party re- 
ceiving the securities from the officer of the corporation knew they be- 
longed to the corporation issuing them (that they were then in its 
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treasury) ; and, to obtain the securities, he actively took part in the 
fraud perpetrated on the company. It was, of course, properly de- 
cided that, on thèse facts, he was net a bona fide holder. 

Neither is one a bona fide holder who receives bonds or stocks from 
an officer of the corporation issuing them, when that officer, in the 
negotiation of the sale, pledge, or transfer, is exercising the functions 
of his office, and at the same time using the securities for his own pur- 
poses or for his own pecuniary beneiit. Such cases are founded on 
the principle that an agent cannot lawfully act for his principal and 
himself in matters in which they hâve adverse interests, and it fol- 
lows that every person dealing with an agent so acting is put on in- 
quiry as to the agent's good faith and authority. Moores v. Citizens' 
National Bank (C. C.) 15 Fed. 141; Id., 111 U. S. 156, 169, 4 Sup. 
Ct. 345, 28 L. Ed. 385 ; Farrington v. South Boston R. R. Co., 150 
Mass. 406, 23 N. E. 109, 5 L. R. A. 849, 15 Am. St. Rep. 222. The 
principles of thèse cases hâve no application when the officer or agent 
is acting for himself, and not even apparently acting in any manner 
for his principal or corporation. 

There are cases cited in the briefs, relating to the transfer of fraudu- 
lent certificates of stock, which show on their face that they are trans- 
férable only on the books of the company, in which the purchaser 
failed to make inquiry at the company's office. Such cases are clear- 
ly distinguishable from the case at bar, which relates to the transfer 
of bonds payable to bearer, issued to pass from hand to hand Hke a 
bank bill. Long Island Loan & Trust Company v. Columbus, C. & 
I. C. Ry. Co. (C. C.) 65 Fed. 455. 

The bonds pledged were payable to bearer. They were certified by 
the trustée as duly issued. Those who pledged the bonds were claim- 
ing to be owners of them, and in pledging them, although they were 
directors of the corporation that issued the bonds, they were exercis- 
ing no functions of their office ; they acted personally, not officially. 
Under the circumstances, I do not think that the knowledge of the 
claimant bank that Knight and Fyans were directors charged it with 
notice of any infirmity, if such infirmity existed, in the title of the 
pledgors. 

The record shows that the dividends that will go on the $25,000 of 
bonds will not pay the amount due the bank, and will not equal the 
amount for which the bonds were transferred by Humes to Knight, 
together with the amotmt received on them by the Madison Manu- 
facturing Company. No question, therefore, can arise as to any ex- 
cess of dividends over thèse sums. 

A decree will be entered conforming to this opinion, sustaining and 
allowing the exceptions of the claimant bank to the spécial master's 
report. 

NOTE. — Since the foregoing opinion was written, the Circuit Court 
of Appeals for the Fifth Circuit has had occasion, in the case of 
Union National Bank v. Neill, 149 Fed. 711, to state and follow the 
rule prevailing in the fédéral courts as to the diligence required of a 
purchaser of negotiable paper before maturity, and as to what consti- 
153 F.— 21 
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tûtes notice to the purchaser of an infirmity in such paper in the hands 
of the prior holder. In that connection tlie récent case of First Na- 
tional Bank v. Moore (C. C. A.) 148 Fed. 953, is also referred to. 



TIIE DISA. 
(District Court, S. D. New York. April 12, 1907.) 

1. SmrPiNG— CiiARTEK HiHK— Time of Redelivkey. 

Wliere, at the time of an oral cliarter of a steamer to earry a cargo of 
fruit at a monthly liire, slie had flttiiigs for tlie cargo wliieh liad beeii left 
tlierein by a former eliarterer, and wliicb, wltU some additions, were also 
left by t'be later charterer when sbe was redelivered, tbe owuer is uot 
entitled to recover blre tliereafter during the time of a dispute as to the 
duty of the charterer to reniove such flttiiigs. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Sbipping, § 194.] 

2. Same— Beeakdown of Maciiinery— Liaeility I'Ob Incidental Loss to 

CilABTEKER. 

TJnder a charter of a steamer to proceed to Cuba for a cargo of fruit, 
whieh exempted the ovvner from liability due to any accident to the rua- 
chinery, his failure to promptly notify the charterer of a breakdown at 
sea which delayed arrivai at tlie port of loading for se'veral days, did not 
render hini liable for a loss of bananas which had becn eut in anticipation 
of her earlier arrivai ; there being no provision of tbe charter requiring 
such notice. 

In Admiralty. 

Wheeler, Cortis & Haiglit, for Tlie Disa. 

Hulbert & Webb, for respondent and cross libellant. 

ADAMS. District Judge. The first of the above entitled actions, 
Rederiaktieb Disa against Miguel S. Arrue, was brought to recover the 
, hire of the steamship Disa, owned by the former, from the 29th day 
of August, 1906, until such time as she should be duly redelivered to 
the libellant, which at the time of bringing this action, October 8, 
1906, was claimed to be $1,334.40. This sum was reached by charging 
hire at the rate of £425 per month, the agreed rate, and crediting a 
payment of $1,004.87 on account, and an allowance of $753.62, for time 
lost by reason of her breakdown in the Atlantic Océan en route to 
Cuba. There is no dispute about hire bsing due to October Ist. The 
libellant, however, claims that there was no redelivery of tue steamer 
until October 17th and hire continued to that time. 

The action was defended and a claim of $4,000 damages made in the 
2nd above entitled action, Miguel S. Arrue against Rederiaktieb Disa, 
on the grounds : ( 1 ) that a former charterer for the same trade left 
a quantity of fittings on board, which were there when the respondent 
took her and were left in conformity with the custom of the fruit 
trade in which she was engaged; (3) that a contract provided for a 
charter upon the same terms and conditions as set forth between the 
libellant and the previous charterer, except that the respondent had 
the option of renewals for successive trips provided he should give 
notice at Baracoa, Cuba, before the steamer should sail from that port, 
and the hire was to be less 2| per cent, address commission and should 
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not commence to run until the steamer should begin to take in coal, 
to be furnished by the respondent, at the port of New York, which was 
August 29, 1906, early in the morning and she sailed on that day 
about 11 o'clock in the forenoon; that on the following day the re- 
spondent paid to Bowring & Company, the agents of the steamer 
the said sum of $1,004.87 but the agents refused to sign a charter party 
in accordance with the terms of the agreement made between the 
respondent and the master of the vessel ; (3) that on or about the 
Ist of September, 1906, when about 300 miles southeast from Wilming- 
ton, North CaroHna, the machinery of the vessel broke dovvn so that 
she was obliged to put into that port for repairs which detained her 
there about 13 days, when she proceeded on her way to Baracoa where 
she arrived on the 18th of September, was loaded with a fresh cargo 
of bananas and cocoanuts and set sail for New York on the 25th of 
September; that she arrived in New York and completed the dis- 
charge of her cargo by the Ist of October, and on that day was deliv- 
ered, with said iîttings on board, to the libellant who accepted the 
same; (4) that the libellant bas failed to crédit the respondent with 
the value of the coal used by the vessel during her breakdown amount- 
ing to $125; (5) that upon the departure of the vessel from New 
York, the respondent cabled advice to bis représentative in Baracoa 
that the vessel was expected to arrive at that port on Wednesday, 
September 5th ; that at the time the respondent had two steamers 
under charter, which sailed from New York to Port Antonio, Jamaica, 
respectively the 30th and 31st of August and arrived September fith 
and 7th and he also could hâve chartered a Munson Line steamer lying 
in a port near Baracoa at any time up to the oth of September, but 
owing to the neglect of the libellant to immediatelv advise him of the 
Disa's breakdown, he was unable to utilize any of the steamers ; that 
he did not receive any notice of the breakdown until September Gth. 
when it was too late to take anv steps to save the cargo which had 
been eut and gathered for the Disa and the bananas became a total 
loss and the cocoanuts badly shrunk and damaged, whereby the re- 
spondent suffered to the extent of $4,000. 

The contract hère was made orally between the master of the ves- 
sel and the respondent who was engaged in the business of shipping 
fruit, orincipally bananas, from Cuba to New York. Up to the time 
of makirg the charter in question hère, the steamer had been operated 
to and from the West Indies under a five months charter to a iVIr. 
Cuneo at the rate of £425 per month. The new contract contem- 
;)lated the same service at the same rate but for a shorter period and 
what that was to be is one of the controverted questions in the case. 
The libellant contends the agreement was for consécutive trips, while 
the res'^ondent contends that it was for one round trip to Baracoa, 
with the option on bis part for renewal as stated above ( 2 ) . 

The master testined in this connection : 

"Q You hâve stated that the new charter was to be on those same gênerai 
tcrms? A ïhe same conditions, yes sir, only that Jlr, Arme said he woiild let 
me lîuow in Cuba, when I was in Baracoa, if he wan^^ed the sliip the following 
trip ; 1 should hâve that much time to get other freisht. 

"Q I don't uuderstand exactly, captain, about the agreement with Mr. Ar- 
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me; were you to receive notice in any event, whetlier he was or was not to 
lise the boat? A He was to let me linow if lie wanted the beat. 

"Q And if not? A He should let me know that he did want her, because 
that is just tlie question, I sliould linow wlietlier lie did or not. I said tliere 
might be a telegram come while I was not there ; I wanted him to let Bowrings 
know. 

"Q I want to be clear in my mind ; was Mr. Arrue to notify you providing 
he did want the ship, or providing he didn't want it, in any event? A As 
I understood, any how, whether he wanted it or not. I was af raid there would 
be a telegram come while I was gone and I said you had better notify Bow- 
rings about that; I might not get it." 

Mr. Arrue testified: 

"Q I)id you hâve any conversation with the captain about chartering bis 
boat? A Yes sir. 

"Q Wlll you State what you said to him and what he said to you? A I 
told the captain I would charter him for one round trip to Cuba with the 
option of one trip, option of another trip and option of a third trip ; I told 
him that I would take him at same terms and conditions as per Cuneo'a 
charter party; I was to get 2i^% address commissions and the time of char- 
ter to start when the stevedore started to put coal in the bunkers. 

"Q What was said, if anything, about notice to the captain if you desired 
the vessel for another trip? A If I was to avail myself of the option of an- 
other trip, I was to telegraph him at Earaeoa, Cuba." 

The latter is corroborated by his bookkeeper and there is so little 
différence between the master's version and that of the otliers that I 
think it may be accepted as true that no contract was made for more 
than the one trip and the respondent was entitled to relinquish the 
vessel when that was completed, which was October Ist at 4 P. M. 
She entered upon the charter August 39th at 6 .15 A. M. and served 
through till the former date, excepting the time consumed for repairs 
in conséquence of a breakdown of her machinery. On the way to 
Cuba, September Ist, about 11 A. M. a boit in the feed pump broke. 
Time was consumed until 5 P. M. in repairing this break and she pro- 
ceeded on the voyage. As this breakdown was less than 24 hours in 
duration, the charterer is not entitled to claim for it, but at 9 .25 P. 
M. a more serious accident occurred, the opposite boit to the former 
broken one giving away, which also disabled the first one, with the 
rods to the feed pump and connections, so that the steamer was com- 
pletely incapacitated. She worked her way by means of steam from 
the donkey engine into Wilmington, North Carolina, where she re- 
paired, consuming time until the 13th at 3 P. M., and proceeded on 
her voyage, reaching Baracoa September 18th at 5.30 A. M. The 
steamer earned hire from August 29th at 6 :15 A. M. until September 
Ist at 9.25 P. M. and from September 13th at 3 P. M. until October 
Ist at 4 P. M. The respondent is entitled to deduct from this for the 
time consumed by the steamer in returning from Wilmington to the 
place where she broke down. 

Save in respects herein pointed out the Cuneo charter expressed the 
contract between the parties and has been marked in évidence. 

1. The question of fîttings. 

When the steamer was under a previous charter in the same trade, 
she had been fîtted up below decks for the transportation of fruit by 
the charterer. When the respondent took her, she stiU had thèse fit- 
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ting-s in place and they were used by him with some additions which 
were made by him at Baracoa before the cargo was taken aboard. 
Those left over from the former charterer's use either belonged to him 
or to the steamer and the respondent acquired no title to them. When 
the former charterer relinquished the vessel, the owner apparently 
took possession of the fittings. The légal situation then apparently 
was that the first fittings had been abandoned to the owner, who ac- 
cepted them. The transaction between the owner and the new char- 
terer was without much regard to légal rights. Both seemed to as- 
sume that title to ail the fittings, including those put in by the former 
charterer and the additions made by the respondent, was not in the 
owner. It seems that such fittings shotild bave been supplied by the 
owner. Dene Steam Shipping Co., Ltd. v. Tweedie Trading Co. 
(D. C.) 133 Fed. 589 ; Tweedie Trading Co. v. Dene Steam Shipping 
Co., Ltd. (D. C.) 140 Fed. 779, affirmed 143 Fed. 854, 74 C. C. A. 606. 
The charter provisions in those cases w^ere not as explicit as they are 
hère. The charter under which the steamer was working contained 
this clause: 

'•■j^l » « * That the steamer shall be providert with loose planks, 2 to 
2% inches thiok, to make a platform or deck, ail through the vessers hold, 
and also provided with beams for such temporary platform or deck to rest 
on, building the same strong enough to hold tiers of fruit." 

The parties, however, depended rather upon the testimony than 
their charter rights. It was contended by the owner that on account 
of the refusai of the charterer to remove the fittings, the vessel was 
constructively in his possession until the 17th of October, when the 
owner undertook to remove them, after notice to the cliarterer that 
he would be held liable for the continued hire. The charterer's claim 
of a custom to leave fruit fittings is not sustained but otherwise the 
testimony rather tends to sustain the charterer's view, but in any event, 
I bave no doubt that the owner was not entitled to continue the hire 
while he was deciding what to do about the fittings. No hire should 
be allowed after the first of October. 

2. The question of commissions. 

It appears that the respondent's right to recover 2^4 per cent ad- 
dress commission was recognized by the agents of the steamer when 
the first payment of hire was made and the same percentage should 
be deducted from any further allowance of hire. 

3. The question of breakdovk'n. 

This bas been hereinbefore considered and nothing more need be 
said. 

4. The value of coal used during breakdown. 

This bas not been discussed hère and may be considered and de- 
termined by the commissioner. 

5. The claim of the cross libellant for loss arising from damage to 
fruit caused through the delay of the steamer in arriving at Baracoa 
owing to lier breakdown. 

This claim is based upon an allégation by the charterer that timely 
notice was not given him of the breakdown oi the steamer and he 
consequently lost an opportunity to save the fruit he had ready for 
shipment by forwarding it on another steamer. 
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When the machinery of the steamer became disabled she started for 
Wilmington. En route there, the master sent the pilot ashore at 
Southport, North Carolina, with a telegram to the steamer's agents 
in New York, Bowring & Company, advising them of the steamer's 
condition and directing them to inform the charterer. This they first 
attempted to do by téléphone and one of the disputes in the case to 
which much testimony and discussion hâve been directed, was whether 
Bowring & Company did téléphone or not. They hâve produced ap- 
parently reliable witnesses to show that the respondent's office was 
called up immediately upon receipt of the message and some one there 
advised of its contents. The identity of the alleged récipient was not 
established and the only person who was actually in the respondent's 
office, denied the receipt of the message. Conversing by téléphone 
has in récent years become a recognized means of business com- 
munication. When the identity of what is called the antiphonal speak- 
er is estabHshed and he is shown to hâve been the party or his agent, 
there can be little doubt of the propriety of admitting the conversation 
in évidence. See Greenleaf on Evidence, § 430q, p. 533 ; Wigmore 
on Evidence, § 669 (8) ; Jones on Telegraph and Téléphone Com- 
panies, § 697. Hère the identity of the person spoken with was not 
established conclusively and any presumption vi'hich might hâve arisen 
from the respondent's office having been called and responded to is 
overcome by the unqualified testimony of the one person in the office 
that no such message was received. I think that any claim of notice 
by téléphone must be disregarded. The téléphone was followed up 
by what was called a confirmatory letter, which was as follows : 

"New York, Sept. 5, 1906. 
Mr. M. S. Arrue, Bridge Street, New Yorlî. 

Dear Sir: — S. S. DISA. We regret to liave to advise yoii that we hâve just 
received télégraphie advicos from Soutliport, North Carolina, that this steamer 
has put In there with machinery ont of order, and is proeeeding to Wilmington, 
North Carolina, for necessary repairs. We shall promptly advise you when we 
hâve any further advices. 
We are ïours falthfully 

Bowring & Company 
Ij. L. Richards 
Manager S. B. Dept. 

Agents." 

Instead of sending this letter by hand to the respondent, a few 
minutes distance away, it was mailed and postmarked "Sep 5, 6 P. M." 
and did not reach the respondent until the next morning at 10 o'clock. 
He contends that owing to the delay in advising him of the accident 
to the steamer, loss was sufïered. Without waiving any rights to 
his claim for damages caused by neglect to notify him promptly of 
the breakdown of the steamer, he consented to use her further and 
she continued her voyage to Cuba. 

My attention has not been called to any provision of the contract 
which imposed upon the libellant such a duty as is claimed hère by the 
respondent. In section 5 it is said that: "Captain to report at char- 
terers office at least once a day" but that obviously was only intended to 
be in force when the vessel should be in port and I find nothing impos- 
ing any obligation upon the master to immediately report a disaster at 
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sea. Of course there was a duty npon the libellant to let the charterer 
know of any accident which would interfère with his profitable use 
of the vessel. The master was to be furnished with instructions and 
sailing directions and that required a knowledge of her movements 
but it is quite a différent thing from the duty claimed to hâve existed 
in this case. The respondent testified that he directed the master to 
call August 39th at 10 A. M. to sign the charter and receive sailing in- 
structions but the master called earlier in the morning and not finding 
the respondent sailed without instructions, which the respondent was 
obliged to cable to Cuba and he notified his agent that the steamer 
would arrive there the next Tuesday, September 4th, and not to eut 
the fruit before that time. It wa^ eut that day for delivery Wednes- 
day the 5th. At this time the steamer was broken down and there 
was no probability of her reaching Baracoa for several days. If the 
respondent had known this, he might hâve done something to save 
the fruit. The steamer, however, was not able to communicate with 
the shore until September 4th, not in time to prevent, through New 
York, the cutting of the fruit, though perhaps in season to arrange 
for its forwarding by another steamer, but this is not clear enough 
to be made the basis of a claim for damages, which were doubtless 
due to the prématuré cutting of the fruit, which was the proximate 
cause of the loss. 

It is doubtful, moreover, if any recovery could be had from the 
libellant. The case is very similar to Nine Thousand Bunches of 
Bananas, 55 Fed. 1003, 6 C. C. A. 386, where it was held that a cut- 
ting of bananas in the case of a breakdown and delay of the steamer 
Curlew, in this trade between Baltimore and Jamaica, was due to a 
prématuré cutting of the fruit. In that case, as hère, there was 
a provision in the charter party for exemption of the steamer from 
liability due to an accident to the machinery and it was held that there 
could be no recovery for a loss arising from decay of the bananas. 

There will be a decree for the original libellant, with an order of 
référence. The cross libel will be dismissed. 



PURDOM NAVAL STORES CO. v. WESTERN UNION TELEGRAPH CO. 
(Circuit Court, S. D. Georgia, W. D. May 3, 1SX>7.) 

1. ÏELEGBAPiis— Messages— Failuke to Delivek— Right to Sue. 

Where P.. in sending a message, accepting a proposition for the sale 
of a business in his own nanie, was in fact ueting as agent of plaintifC, 
plaintilï was entitled to sue the telegraph conipany for failure to deliver 
tlie message. 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Telegraphs and 
Téléphones, § oT.] 

2. l'RAinJS, Statute of— Coxtract— ^Mémorandum— Sufficiency. 

The statute of fvauds does nf)t require that every détail of an agree- 
uîent for tho sale of chattels shall be in writing at the time the contract 
is made, but oïdy reqnires that sonie mémorandum or note thereof shall 
be in writhig at some time prior to suit brought. 

[Ed. Note.— For cases in uoint, see Cent. Dig, vol. 23, Frauds, Statute 
of, § 210.] 
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& OONTKACTS— ACCEPTANCE BT AGENT— TELEGBAM. 

A telegram, accepting an ofCer for the sale of a business, sîgned by plaln- 
tifif's agent acting for plaintifï, was sufficient to make an enforceable con- 
tract. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracta, § 120.] 

4. Fkauds, Statute of— Right to Défense. 

The beneflt of the statute of frauds as a défense is personal, and can- 
not be availed of by a third person. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Frauds, Statute of, 
§ 344.] 

5. CONTRACTS— OFFER AND ACCEPTANCE. 

A corporation, operating a naval stores business offered its property 
on September 19, 1905, for §13,900, when the couipany had finished its 
year's business, the ofCer to be open for acceptance on or before October 
4, 1905. On October 3d plaintifï forwarded a telegram of acceptance. 
Held, that the olïer contemplated an immédiate sale on acceptance, though 
possession was not to bc surrendered until the expiration of tlie year's 
business, and hence the offer was not so conditional that its acceptance 
would not constitute a contract. 

6. Telegeaphs— Messages— Pailtjre to Deliveb— Pleading. 

Where a telegraph company failed to deliver a message, accepting an 
offer for the sale of the addressee's business, possession to be delivered 
on completion of the addressee's business year, a complaint for damages. 
failing to definitely allège the time when possession and delivery were to 
be accomplished, was defective. 

7. Same— Damages. 

Where a telegraph company failed to deliver a message, accepting 
a corporation's offer to sell its business for a specified price within a 
certain time, and the corporation thereupon refused after the expira- 
tion of the time to comply with such offer, the telegraph company was 
liable to the sender of the message for the différence between the price 
specified in the offer, and the value of the corporation's business at the 
time an acceptance was attempted. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, ïelegraphs and 
Téléphones, § 72. 

Measure of damages in actions against telegraph and téléphone com- 
panies, see note to Western Union Telegraph Co. v. Coggin, 15 0. O. A. 
235; Western Union Telegraph Oo. v. Morris, 28 O. C. A. 59.] 

8. Same— EuLEs— Application. 

A rule of a telegraph company, that it would not be liable for damages 
in case of an unrepeated message, was inapplicable, where there was au 
utter failure to deliver the message at ail. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Telegraphs and 
Téléphones, §§ 39, 43, 46.] 

9. Same— Substantial ComplIxInce. 

Where two messages in the same terms were sent to two différent points 
a sliort distance apart, by which plaintiff attempted to accept a corpora- 
tion's offer for the sale of its business, in either of which places the ven- 
dor could liave been found, such telegrams constituted a substantial com- 
pliance with the rule of the telegraph company, requiring that a mes- 
sage be repeated in order to create a liability ou the telegraph company. 

George S. Jones, for plaintiff. 

Joseph H. lîall, Warren Roberts, and Charles Akerman, for de- 
fendant. 

SPEER, District Judge. The Purdom Naval Stores Company 
brings its action for damages against the Western Union Telegraph 
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Company for an alleged failure to deliver a telegram. The pétition 
States that on September 19, 1905, the Pineville Naval Stores Com- 
pany made to the plaintiff an ofifer in writing to sell its turpentine and 
naval stores business, with ail property and efïects, located at Hahira, 
Ga., for the sum of $13,900. This ofFer, after describing the property 
in question, is as follows : 

"We offer the above property when we hâve flnished our year's business 
for $13,900." 

By agreement, thèse terms were left open for acceptance on or be- 
fore October 4, 1905. On October 3d, I. W. Purdom, président of the 
plaintiff company, delivered to the defendant's agent in the city of 
Savannah, a télégraphie acceptance of the offer made by the Pineville 
Naval Stores Company. This was addressed to one J. F. Robinson, 
manager of the company, at Cecil, Ga., and is in this language : 

"We will take your Hahira place. Will be home noon train tomorrow. 
Meet me. 

"[Signed] I. W. Purdom." 

The telegram was not delivered until October 12th, and the time for 
acceptance having expired, the Pineville Company withdrew their of- 
fer, and refused to sell. The plaintiff, therefore, claims as damages 
against the telegraph company the amount of $3,100. This is the dif- 
férence between $17,000, the alleged market and actual value of the 
property, and the price at which the plant was offered. 

The défendant has demurred to the pétition upon the following 
grounds : 

"(1) That it does not appear from the message that the Purdom Naval 
Stores Company evcr had any contract with the telegraph company, or that 
I. W. Purdom, the sender of the message represented the plaintiff company. 

"(2) On the spécial grounds, that the facts as alleged do not sufflciently 
show the value of the property, or how the damages claimed arose." 

The telegraph company contends that it is not liable, as the identity 
of the sender was not disclosed to its agent at Savannah, because the 
message was sent by Purdom, the président, and not in the company's 
name. It further seeks in argument to set up the statute of frauds, on 
the ground that the memoranda between the plaintiff and the Pineville 
Company do not comply with the reciuirements of the statute, and 
therefore constitute no valid contract. The contention is also made 
that the Pineville Company could not hâve been bound, because the 
offer was not immédiate and unconditional ; but the sale was to be 
made only upon the termination of the year's business. The défend- 
ant company cannot then, it claims, be held liable for damages, which 
it insists the plaintiff would not hâve suffered. 

From the pleadings it is obvious that Purdom was, in fact, the agent 
of the plaintiff company. It is the gênerai rule that where an agent 
enters into a contract for his principal, without disclosing that princi- 
pal's existence, the other party may, at his élection, hold either the 
principal or the agent. In other words, the principal may be held liable 
at the party's option, but the agent also, by presuming to act in his 
own name, renders himself individually Hable. Welch v. Goodwin, 12.3 
Mass. 71, 25 Am. Rep. 24; Merrill v. Kenyon, 48 Conn. 314, 40 Am. 



330 153 FEDERAL REPORTER. 

Rep. 174. The agent, however, being in a fiduciary relationship, can- 
not, by thus acting individually, dèfeat his principars rights. The real 
principal, therefore, may avail himself of his agent's transactions in 
that capacity, and, if a contractual relation has been created thereun- 
der with a third party, the principal may sue upon that contract. 
Dodd Grocery Co. v. Postal Telegraph Co, 112 Ga. G85, 37 S. E. 981 ; 
Taintor v. Prendergast, 3 Hill (N. Y.) 78, 38 Am. Dec. 618 ; Hunter 
V. Giddings, 97 Mass. 41, 93 Am. Dec. 54; Wood v. Bank, 129 Mass. 
338, 37 Am. Rep. 36G. Obviously, then, the fact that the message vvas 
signed and sent by its agent will not of itself defeat the Purdom 
Company's right of action. Besides, if it be made to appear by the 
proof that Purdom was in fact acting for his company, it would suffice, 
so far as that question is involved, to maintain this action. The tele- 
graph Company vvas no party to the contract of sale. Its contract vvas 
to transmit and deliver the message for the usual toll. Nor can the 
telegraph company avail itself of the statute of frauds. To enforce 
such a contract, it is not necessary that every détail of the agreement, 
but only that soL.e mémorandum or note thereof, shall be in writing. 
This need not be at the time of making the contract. It may be at any 
time prior to the action. The statute mcrely states that "no action 
shall be brought." Failure to comply \\'ith its ternis does not then 
render the contract void, but unenforceable. Bird v. Munroe, GG Me. 
337, 22 Am. Rep. 571 ; Townsend v. Hargraves, 118 Mass. 325. Since 
' ardom acted as agent for the company, his signature on the tele- 
gram of acceptance made an enforceable contract. Plefifron v, Arms- 
by, 61 Mich. 505, 28 N. W. G78; Williams v. Woods, IG Md. 220. It 
is besides true that the benefit of the statute of frauds as a défense is 
entirely personal, and cannot be set up by third parties. Cahill v. 
Bigelow, 18 Pick. 369 ; Dailey v. Kindler, 35 Neb. 835, 53 N. W. 973 ; 
St. Louis R. Co. V. Clark, 121 Mo. 169, 25 S. W. 192, 90G, 26 L. R. A. 
751; Clark on Contracts (2d Ed.) 96. It follows that whether or not 
the statute was complied with by the parties to the proposed sale, that 
question cannot now be raised by the défendant company, which was 
no party to the transaction. The telegraph company, however, claims 
that there was no such unconditional ofïer as would make a valid con- 
tract, from the loss of which damages would flow. But it is clear from 
the alleged circumstances surrounding the transaction that there was 
an agreement for immédiate sale in contemplation of the parties. It is 
true that possession was not to be surrendered until the expiration of 
the year's business ; but this did not aiïect the validity of the agree- 
ment. This is clear from the fact that a time limit until October 4, 
1905, had been afifixed to the Pineville Company's proposition ; but 
the acceptance by the Purdom Company within that time would hâve 
been complète had the message been transmitted. 

As grounds of spécial demurrer, the défendant claims that it is not 
sufficiently apprised by the plaintiff's averments either as to the basis 
of value of the property, or the nature of the damages claimed. It 
further insists that the plaintifï is not entitled to the différence between 
the offered price and the market value, but only by way of nominal 
damages to the cost of sending the telegram. Since the famihar case 
of Hadley v. Baxendale, 9 Exchequer, 341, the principle of damages 
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for such breaches of contract has been clearly defined. The ruie fixed 
is as f ollows : ( 1 ) A party is liable for such damages as he would con- 
template at the time of making the contract as naturally and probably 
conséquent upon its breach. (2) If pecuHar circumstances beyond the 
ordinary course of events, from which spécial damages may ensue, are 
communicated to the party when the contract is made, he is Hable to 
the full extent thereof. It is, however, true that he cannot be held for 
spécial damages arising from any unusual circumstances of which he 
was not apprised. Ail such remote, spéculative, or consequential dam- 
ages are not recoverable. The doctrine is discussed by this court, in 
Taylor Manufacturing Company v. Hatcher Manufacturing Company 
(C. C.) 39 Fed. 440, 3 L. R. A.'o87. The plaintiff hère, howeyer, dis"- 
claims ail right to recover profits. 

It has been held that where a telegraph Company fails to deliver a 
message ordering goods the measure of damages is the différence be- 
tween the priée due under the order, and that which the plaintiff Vi'as, or 
vi'ould be, obliged to pay at the same place, in the exercise of due dili- 
gence, to obtain a like quantitv and qualitv. Dodd Grocery Co. v. 
Postal Telegraph Co., 112 Ga. 685, 37 S. E. 981; Western Union Tele- 
graph Co. y. Way, 83 Ala. 542, 4 South. 844 ; Mowry v. Western Un- 
ion Telegraph Ce, 51 Hun, 12G, 4 N. Y. Supp. 666. In case of failure 
to sell, by the early English authorities, it was held that a party could 
recoyer as nominal damages only the amount of purchasc money ac- 
tually paid for the land. This restricted rule was yaried only in case 
of palpable bad faith, where the owner sold the property to another, in 
which event the injured party might recover the différence between the 
original contract price, and that which the owner received for the 
property. This doctrine grew out of the unsettled condition of land 
titles in England prior to the registration acts. The vendor, on ac- 
count of those conditions, often found it difficult to produce title 
deeds, and the vendee could not enforce a contract to sell. The Eng- 
lish courts, therefore, often favored refractory vendors, and, upon a 
misconcption of thèse décisions, some courts of this country hâve al- 
lowed a vendee to recover only the amount of money actually paid. 
Under modem conditions, however, American courts bave gradually 
recognized this rule as obsolète. It has been accordingly held that, 
where a telegraph company fails to deliver a message, and a party 
thereby lost the opportunity to purchase for $3,000 land which was 
worth $5,000, he might recover the différence ; such damages not be- 
ing remote or conjectural. Alexander v. Western Union Telegraph 
Co., 67 Miss. 386, 7 South. 280. See, al.so. Western Union Telegraph 
Co. V. Snow, 72 S. W. 250, 31 Tex. Civ. App. 275. The gênerai rule, 
then, which the majority of courts now hold, seems to be that the 
proper measure of damages is the différence between the contract 
price and the market and actual value of the property at the time of the 
proposed delivery or exécution of the contract. Essex Co. y. Pacific 
Mills, 14 Allen (Mass.) 389; Bozeman y. Rose, 40 Ala. 212; Phillips 
V. Ocmulgee Mills, 55 Ga. 633. 

Under the allégations of the pétition, the property was to be de- 
livered when the Pineville Company had fînished their year's business. 
In order, however, that it may meet, if it can, the averments and proof 
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'of the plaintiff as to the market and actual value, it would seem in ac- 
cordance with the rules of correct pleading that the telegraph Com- 
pany should be more definitely apprised of the time when possession 
and delivery were to be accomplished ; that is to say, the time when the 
year's business was to be finished. An amendment will be required as 
,to this featurç; but upon the other grounds urged and argued, the 
demurrer will be overruled. 

While interposing a demurrer, the défendant also, in a paragraph of 
its answer, alleged that the telegram in question was not repeated as 
required by a stipulation of the form on which it was printed. To this 
the plaintiff specially demurs. Upon this subject, in a case of error 
in transmitting a message, it lias been held, in Primrose v. Western 
Union Telegraph Co., 154 U. S. 1, 14 Sup. Ct. 1038, 38 h. Ed. 883, 
that this requirement of repeating was reasonable, and should be en- 
forced. That, however, was not a case of an utter failure to deliver 
a message. Hère two messages were sent from Savannah — one to 
Sparks, and the other to Cecil. The telegraph company forwarded the 
message to Ocilla. It could scarcely be insisted that the plaintiff 
should not recover, because he did not repeat the message to a locality 
wholly différent from that designed. The object of répétition is to 
make sure the verbiage of the message itself. The rule in Georgia, 
and in most of the states, differs upon the point in issue from that held 
by the Suprême Court, which we may safely assume was restricted to 
Interstate messages alone. This message was intrastate; that is, from 
one point to another or others in Georgia. We think, however, that 
this is one of those questions of gênerai commercial law, upon which 
the national courts make their independent judgment. It being not 
a failure to correctly transmit the message, but a failure to send it to 
the right destination, it does not seem that the failure on the part of 
the sender to repeat ought to defeat its right to recover. Besides, 
since two messages in identical terms were sent by the Purdom Com- 
pany to Sparks and to Cecil — thèse localities in close proximity to 
each other — in either of which the vendor could be found, it is in sub- 
stantial effect a répétition of the telegram. 

For thèse reasons, this feature of the defendant's answer should be 
stricken, and it will be so ordered. 



SHUMAKFiR v. SECURITY LIFE & ANNUITY CO. OF AMERICA. 

(Circuit Court, E. D. Pennsylvania. May 10, 1907.) 

No. 4a 

INSUKATÎCE — CONSTKUCTTON OF LiFB POLICY — NONFOEFEITUIJE PROVISION. 

A policy of lil'e insurance provided tliat on request of the insured the 
coiupaiiy would advance to liim 30 per cent, of each premium, wlilch 
should be a lien on the policy, also that, in case any premium was not paid 
when due, the same should be charged af;aiust the policy as a loan and 
the policy conthuiod in force, if its loan value should be sufHeient as shown 
by a table of values friven therein, but that "thèse values shall be claim- 
able only in case the full premlums hâve been paid in cash and there are no 
loans on the policy." Held that, where tlie insured obtained the 30 per 
cent, advance on the payment of each premium, on his subséquent de- 
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fault he was not entitled to the benefit of the automatic nonforfeiture pro- 
vision. 

At Law. On rule for judgment for want of a sufficient affidavit 
of défense. 

This was an action on a policy of life insurance which contained, 
among others, the following provisions : 

"(7) Spécial Provision. 

"It is liereby agreed: First, that tlie company shall, if requested by tlie in- 
sured, advance for the insured thirty por cent, of eaeh premiuin paid liereunder 
during the dividend period which shall be a lien against this policy, accumu- 
lât! ng at three and one-half per cent, interest, compounded annually, untll 
paid by the ai)plication of cash dividends or otherwise; and, second, that in 
the event of the death of the insured during the dividend period and while 
this policy is in force, a mortuary dividend equal to thirty per cent, of ail 
premiums heretofore due hereon, accumulated at three and one-half per cent. 
Interest compounded annually, shall be paid with the principal sum insured 
hereunder. 

"(8) Right to Cash Loan. 

"At any time after this policy bas been in force for one full year and pre- 
miums hâve beeu paid up to the anniversary of the insurance next after the 
date when the loan is made, the company will lend upon demand, on the sole 
security of this policy the respective sum named in the table of cash loans here- 
in, which shall include any préviens loan then unpaid. Interest shall be at 
five per cent, per aunum in advance. 

"(0) Right to Automatic Nonforfeiture. 

"If any premium shall not be paid when due, the same shall be charged 
against the policy as a loan, if the respective loan value be sufflcient to enable 
such advance, after providing for the existing loans and accrued interest; 
provided, that if not sufficient to cover the entiro premium due, a premium for 
a shorter period, but no less tlian a monthly premium shall be charged, if the 
available loan value is sufflcient. Notice of such advance shall be mailed to 
the insured, and at any tlme while this policy is sustained in force, the pay- 
ment of premiums may be resumed. 

"(10) Right to Surrender Values. 

"If this policy is surrendered at the end of any policy year after renewal, 
the insured shall be entitled to a pr,;d-up non-participating policy, either (1) 
for a fractional amount of insurance, for the whole life of the insured, as per 
the table of paid-up insurance values below, or (2) for the full amount of in- 
surance hereunder. but for a limited term as per the table of periods of ex- 
tended insurance herein. Thèse values shall be claimable only in case the 
full premiums bave been paid in casli and there are no loans upon the policy. 
In event there are loans, the values claimable shall be coniputed upon the 
same basis as an équivalent to the unincumbered equity of the insured. 

"(11) Table of Cash Loans and Taid-Up and Extended Insurance. 



After End 
of Yoars. 




Cash Loan. 


l'aid-T'p 
luburance. 


Period of 

Extension. 


1 
2 

3 

* * 


* 


? 735 
1,0G5 
* * 


$1,125 
1,020 
• * 1 


yr. 1 mo. 
3 3 
5 9 
» * * " 



The supplemental affidavit of défense filed by défendant was as 
follows ; 

"Henry 0. Brown, being duly sworn according to law, says: (1) That he 
is the secretary of the Security Life & Annuity Company of America, the de- 
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fendant in the above-entltled action, and, as sucli, is familiar witti tlie affaira 
of tlie said company. (2) That tlie said company, as set fortti in the plain- 
tiff's statement of claim, issued on October 12, 1903, a policy of life insuranee 
iipon tlie life of Alvin P. Shuniaker in the sum of flfteen thousand (15,000) dol- 
lars, a copy of which is hereto aunexed marked 'A' and made part hereof , 
being No. 27G3 ; that by the terms of the said contract of life Insurance the 
said Alvin P. Shumaker agreed to pay the premiuni nanied in the said con- 
tract annually on, or withiii 30 days after, October Sth of each year, and did 
pay the said premium on October 8, 1903, part in cash and part by crédit as 
hereinafter described, and October 8, 1904, part in cash and part by crédit 
as hereinafter described ; but tliat neither the said Alvin P. Shumaker nor 
any one for him or on his account did or ever has paid the premium, or any 
part thereof, due October 8, 1905, or within thirty days thereafter; but the 
said Alvin P. Shumaker did not pay the full premiums in cash on October 8, 
1903, and October 8, 1904, when they vvere due, but, on the contrary, availed 
himself of paragraph 9 of his application for the iwlicy which is made a part 
thereof, providing that while the annual premium was to be $542.70, payable 
in advance, yet that the policy was issued 'on the advance dividend plan un- 
der which the company agrées to advance' to him against the policy coutract 
30 per cent, of each premium during the advance dividend period of twenty 
years. The affiaut avers that the said Alvin P. Shumaker availed himself of 
this clause in his application made part of his ])oliey by paying on October 8, 
1903, the sum of $379.95 in cash, receiving crédit for the balance of his iire- 
mium then due on the advance dividend plan, namely, for the sum of $102.75, 
and the aihant further avers that the same payment was made and no other 
on account of the premium due October 8, 1904, so that from the outset down 
to the présent time the said Alvin P. Shumaker never paid the full premium in 
cash and aecordingly the policy under its terms never had any surrender value. 
(3) That the said Alvin P. Shumaker died on December 12, 190.5, without ever 
having paid and without any one ever having paid for or on his account the 
said premium, or any part thereof due October 8, 1905, or within 30 days 
thereafter. (4) That under paragraphs 9, 10, and H of the 'Privilèges and 
Conditions,' which were a part of the said policy, the policy did not hâve any 
cash loan value unless or until the third annual jireniium, due at the end of 
the second year of the life of tlie policy. had been paid in cash, and that this 
third annual premium, due October 8, 1905, or within 30 days thereafter, was 
not paid as re<iuired by the terms of the policy either by the assured or any 
one for him prior to his death ou December 12, 1905, and that the said pay- 
ment never was made. Furthermore. under the said paragraph 10 the assured 
was not at the time of his death entitled to a paid-up nonparticipating policy 
for any amount beeause the assured was in default on his third premium as 
hereinbefore stated, and under the table of cash loans and paid-up and ex- 
tended Insurance in said paragraph 11 the policj^ until after the end of tho 
second year had no cash loan or paid-up and extended Insurance value, the 
premiums due not having been paid when due in cash, but having been paid 
only part cash as hereinbefore set forth, nor was the said policy surrendered 
under the said paragraph 10. (5) That under tlie terms of the said contract 
or policy of life insuranee as hereto aunexed, the said policy had lapsed by 
reason of the breach and nonfulfillment thereof by the said Alvin P. Shumaker 
above described so that at the time of his death on December 12, 190.5, and 
never since has the said policy been a valid outstanding contract of life in- 
suranee for any sum." 

Mason & Edmonds, for plaintiff. 

Svdney Young, Théodore W. Reath, and Jos. I. Doran, for de- 
fendant. 

BUFFINGTON, Circuit Judge. After argument and due con- 
sidération, we are of opinion the affidavits of cîefense disclose a good 
défense. The premiiim due at the expiration of the second year, viz., 
October 12, 1905, was not paid and tfie two prior premiums were. not 
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paid in cash. Therefore, by the terms of the policy, no right to a 
cash loan on the policy or to an automatic nonforfeiture of the poHcy 
existed when the insured defaulted on the premium due October 
12, 1905. 
The rule for judgment is therefore discharged. 



In re ROSEXBLATT et al. 

(District Court, E. D. PemiNylvania. April 22, 1007.) 

No. 2,420. 

1. Baxkeuptcy— CoMPEOMisE op Criminal Peosecution — Approval. 

A court of biiukruptey will not encourage or approve an agreement be- 
tween the trustée and creditors of tlie baukrupts not to furnish any évi- 
dence against the bankrupts in any criminal prosecution, and not to iu- 
stitute such prosecution in considération of certain transfers ot property to 
the trustée and an increase in the assets by a fund ralsed by the friends 
and relatives of the bankrupts for their benefit. 

2. Same— Disposition. 

AVhere a court of bankruptcy refused to approve an agreement between 
bankrupts and their trustée and certain creditors, because it involved a 
compromise ou the question of a criminal prosecution against such bank- 
rupts in considération of a paynient of certain f unds to the trustée by third 
persons, the court would not interfère with or coutrol the disposition of 
the amount so paid among the creditors. 

In Bankruptcy. 

W. Horace Hepburn, for receiver. 
Furth & Singer, for bankrupt. 

Samuel Dickson, Arthur G. Dickson, and James McMullan, for 
Fourth Street Nat. Bank. 

HOLLAND, District Judge. In this case the bankrupts were threat- 
ened with criminal prosecution. There were a number of claims held 
by relatives of the bankrupts which were disputed, and it was alleged 
that a number of payments and transfers of property within four 
months of the time of filing the pétition in bankruptcy were preferential 
and recoverable by the trustée, The assets of the estate were appraised 
at $22,700. This was a very sniall percentage of the total liabilities, 
which amounted to the sum of $237,500. The trustée and creditors, 
anxious to increase the assets of the estate with the least possible cost 
and delay, and the bankrupts, equally solicitons to secure immunity 
against prosecution, entered into an agreement with others, bearing 
date the 9th day of March, 1906, by which it is stipulated that certain 
transfers of property shall be returned to the trustée, and, in addition, 
a sum in cash should be raised by the friends and relations of the bank- 
rupts, to be paid to the trustée, and certain claims over which the 
bankrupts had some control should be withdrawn from the estate, in 
considération of which the trustée stipulated not to furnish any évi- 
dence against the bankrupts in any criminal prosecution, and other 
parties agreed not to institute such prosecutions. 

The primary object of the trustée in entering into this contract was. 
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no doubt, to increase the assets of the estate for the benefit of the cred- 
itors, and the bankrupts, by becoming a party to it, desired to avoid 
the dangers of a criminal prosecution. So that we are confronted with 
the question as to whether this court will encourage or approve the 
making of an agreement to stifle the prosecution of bankrupts for any 
violation of law of which they may hâve been guilty. It is urged the 
agreement enables the trustée to increase the assets of the estate. 
While this may be true, it would scarcely compensate for the demoral- 
izing effect resulting from a knowledge tliat courts would approve 
compromises to suppress évidence or stop criminal prosecutions. It 
would encourage and protect many unfair methods resorted to by men 
in the commercial world, which the law has denounced as crimes. No 
compromises or agreements which stipulate for an immunity against 
criminal prosecution will be approved, however much it may in the 
particular case enable the trustée to increase the assets of the estate. 
Any agreement of compromise with référence to payments or transfers 
held to be preferential, or any compromise with regard to claims against 
the estate which will increase the assets and benefit the gênerai cred- 
itors, and be an advantage to the estate, will, of course, be approved; 
but if it is coupled with any agreement not to furnish évidence in a 
criminal prosecution against the bankrupts, or in any way to stifle a 
prosecution that may be contemplated, the court will not approve the 
agreement. 

The sum of $19,189.80 was raised by parties entirely outside of the 
bankrupts, and paid in cash to the trustée, with direction to appropriate 
the same to the payment of a certain percentage on certain claims, 
and the balance to the gênerai creditors, and it is now urged that the 
court should order that the directions as to how this sum sliould be 
appropriated should be disregarded by the trustée, and make an order 
upon him to appropriate the entire amount to the gênerai creditors, so 
that each shall hâve bis proportionate share. We bave already held 
that this court will not approve this agreement, because it involves a 
compromise on the question of a criminal prosecution, and as the pay- 
ment of this amount to the trustée was made by third parties, and was 
part of it, the court will not interfère in any manner with its disposi- 
tion. 

The referee's approval, therefore, of this agreement, and bis order 
directing the trustée to carry it into efifect, is not approved, and the péti- 
tion of the trustée for the approval of the same is denied. 
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FREEMAN et al. v. FREEMAN. 

(Circuit Court of Appeals, Elghth Circuit. March 30, 1907.) 

No. 2,442. 

1. TEUSTS— ESTABLISHING ET PAROL— KaXSA!3 STAÏXTTE. 

Gen. St. Kansas 1901, § 7875, whieli provides tliat no trust eoncernlng 
lands, exeept such as arises by implication of law, sliall be crpated, un- 
less in writing, etc., does not prevent a complainant from showing by 
paroi that real estate conveyed to défendant was in part paid for by oth- 
ers, together witb otber tracts, and that tbe conveyance was pursuant to 
an agreement made in good faith between the purcliasers that défendant 
should hold the same in trust for the benefit of the one to whoni it should 
be allotted in a division ; the trust in such case being one arising by im- 
plication of law under sections 7880 and 7882 of the statute as construed 
by the Suprême Court of the state. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts, |§ C2-65. 

Construction of statute — State laws as rules of décision in fédéral courts, 
see note to Wilson v. Perrin, 11 C. C. A. 71.J 

2. Same — Evidence Establisiiixg — Implied Trust. 

In a suit by heirs to recover a lot, the title to which was alleged to be 
held in trust by défendant for the benefit of their décèdent, it was shown 
that he and his family, consisting of his parents, two brothers, and a sis- 
ter, the défendant, from time to tinie dxiring a number of years liad pur- 
chased lots and other real estate with the intention of holding the same 
in partnership until a division was made. Ail contributed to the j)ayment 
of the purchase money, exeept perhaps the défendant, and toward paying 
off incumljrances. The title to ail of the property was vested in the father 
and in défendant, who was unmarried and lived witli lier parents. The 
father, having reaclied an advaneed âge, conveyed the property standing 
in his name, iucluding the lot in controversy, to défendant, as the évi- 
dence tended to show, on an agreement and understandhig that she should 
hold the same in trust for the benefit of ail until a division should be 
made. This deed was not recorded, but was kiiown to tho otliers. The sons 
having removed to a distance, défendant loolved after the property and re- 
ceived and applied the remittances made by her brothers. After some 
correspondenee respecting a division, she caused a deed to be executed to 
the décèdent by her parents, conveying to hiin the lot in controversy, sub- 
ject to a life estate in the grantors, which deed the décèdent accepted ,is 
satisfaetory. A few days afterward, and before his deed was recorded. 
he was killed, and défendant thereupon recorded her prior deed and 
claimed the property. Hekl. that such évidence, including the corrobora- 
tive facts which were undisputed, was suflicient to raise an implied t^'ust 
which entitled complainants to a conveyance of the lot from defeuaant, 
subject only to a life interest in her parents. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Rush C. Butler (Eldon J. Cassoday, O. J. Wood, and Alfred A. 
Scott, on the brief), for appellants. 
Joseph G. Waters (A. H. Case, on the brief), for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. This was a suit by the widow and children 
of John E. Freeman, deceased, against Harriet E. Freeman, to estab- 
lish a trust and to compel a conveyance of a lot in Topeka, Kan. Upon 
final hearing the trial court dismissed complainants' bill, and they bave 
appealed. 

153 F.— -22 
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John E. Freeman and the défendant Harriet were brother and sister. 
The defendant's title, which was sought to be charged with the trust, 
came to her by warranty deed from her parents. The theory of the 
trial court in dismissing the bill was that complainants were seeking 
to estabhsh an express trust in real property by paroi évidence con- 
trary to the provision of the Kansas statute (Gen. St. 1901, § 7875) 
that ; 

"No trust concerning lands except such as may arise by implication of law 
shall be created, unless in writing, signed by the party creating tlie same, or by 
his attorney thereto lawfully autiiorized in writing." 

The case of Gee v. Thrailkill, 45 Kan. 173, 25 Pac. 588, was cited 
and applied. In that case Thrailkill conveyed real property to Mrs. 
Gee by absolute and unconditional warranty deed, and afterwards 
sought to show by paroi évidence that the agreement at the tirae was 
that Mrs. Gee mîght sell or mortgage it to raise funds for him, and 
that whenever he so desired she should reconvey to him any part re- 
maining in her hands. It was held that Thrailkill was endeavoring to 
establish an express trust by paroi, and that the case was therefore 
within the statute. 

This appeal présents three lines of inquiry: What trusts in respect 
of realty in Kansas are not controUed by the above section of the 
statute? What was the case stated in the bill of complaint? What 
was established by îhe proofs ? Of thèse in their order : 

Other sections of the Kansas statute (sections 7880, 7882) provide 
that when a conveyance for a valuable considération is made to one per- 
son, and the considération therefor paid by another, no use or trust 
shall resuit in favor of the latter, but that this provision shall not ap- 
ply where it shall be made to appear that by agreement and without 
any fraudulent intent the party to whom the conveyance was made, or 
in whom the title shall vest, was to hold the land or some interest there- 
in in trust for the party paying the purchase money, or some part there- 
of. It will also be observed that the section of the statute applied by 
the trial court expressly excepts from its opération such trusts as arise 
by implication of law. 

Rayl V. Rayl, 58 Kan. 585, 50 Pac. 501. In this case a farm coisist- 
ing of a half section of land was purchased, and the deed taken in the 
name of Eli j ah Rayl, under an agreement that he should hold the title 
for his mother, himself , and a minor brother ; that he and the brother 
were to manage the farm as partners ; that the mother and the other 
minor children were to aid in operating and in paying for the farm and 
at the end of five years a designated quarter section should be conveyed 
to her. The mother and a daughter attended to the housework, and 
ail the family and the farm hands boarded with her. Other members 
of the family helped in raising crops. The mother earned some money 
in weaving carpets and in keeping boarders. The results of her labors 
and of those whose services shé was entitled to went to the payment of 
the land, and her contributions exceeded in value the purchase price 
of the part she was to hâve. When the time came for Elijàh to convey 
he refused, and in defending her suit contended that she was endeavor- 
ing to enforce an express trust resting in paroi. The Suprême Court 
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of Kansas held, however, that a trust arose by implication of law which 
could be established by paroi évidence and enforced under the excep- 
tions in the Kansas statutes. 

Franklin v. Colley, 10 Kan. 260. In this case two women jointly 
purchased two lots; each furnishing an equal part of the considéra- 
tion. But by agreement, and without any fraudulent intent, they had 
the deed made to one ; she to hold the title until the other became of 
âge. They jointly improved the property, and afterwards the one who 
held the title repudiated the right of the other. In a suit to establish 
the trust and to compel a conveyance, the court held that there was a 
resulting trust which might be shown by paroi évidence, and that the 
statutes were not intended "as Hmitation, restriction, or prohibition 
upon the création of what are known as resulting trusts, implied trusts 
or constructive trusts." It is also well settled in Kansas that when the 
légal title to real property has been acquired, and is being held wrong- 
fully and in fraud of the rights of the équitable owner, a constructive 
or involuntary trust arises and may be established by paroi évidence. 
Typical cases of trusts of this character are Howard v. Howard, 52 
Kan. 469, 34 Pac. 1114, and Rose v. Havden, 35 Kan. 106, 10 Pac. 
554, 57 Am. Rep. 145. 

Was the bill of complaint framed upon the theory of an express 
trust, or did it charge a trust arising by implication of law? If the 
fonner was intended, it must be said that the existence of the essential 
writings would hâve to be inferred, as the pleader made no mention 
of them in the bill of complaint. On the other hand, the voluminous 
averments of the circumstances surrounding the acquisition of the légal 
title by the défendant, the relations between the parties, and the con- 
tributions of moneys by complainants' intestate, show that the inten- 
tion was to exhibit such a state of facts as would give rise to a result- 
ing or constructive trusi;, as distinguished from one created by written 
agreement. While the averments of the bill are somewhat lacking in 
précision and definiteness in this particular, we are of the opinion that 
they are sufhcient. The f ollowing appears to be quite clearly charged : 
Before the conveyance of the lot in controversy to the défendant, her 
father held the légal title to it, and also the légal title to other lands 
and property. During his lifetime he and his three children, John E. 
Freeman, the défendant Harriet, and a son Eli j ah, had purchased sev- 
eral tracts of land, and the title was taken in the name of the father 
for the benefit of ail of them. Each of them contributed to the pur- 
chase price. John E. Freeman, the complainants' intestate, sent from 
time to time to the father and to défendant Harriet, who was manag- 
ing the father's business afïairs, large sums of money to be applied in 
the payment of certain notes, some of which were secured by mort- 
gage upon the property held in the name of the father for the benefit 
of ail of them, and those sums of money were so applied. Prior to the 
death of the father a division of the property so acquired and held was 
agreed upon by the parties in interest. Each one was to receive cer- 
tain spécifie parcels. Under this agreement for division John E. Free- 
man was to hâve the lot in controversy. and the défendant was to hâve 
other property, exclusive of the lot, in fuU of her share in the common 
holdings. On April 7, 1897, the father conveyed to défendant Harriet 
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by warranty deed varions pièces of property including the lot in con- 
troversy. The mother joined in the deed. This deed was made in fur- 
therance of the relations between the parties with respect to the proper- 
ty, and with the vmderstanding and agreement that Harriet was to hold 
the légal title in trust, and when the time for division came she was to 
convey accordingly. While the deed recited a considération of $500, the 
défendant paid nothing at the time ; the real considération being as al- 
ready mentioned. When the deed was made the father was of ad- 
vanced âge and in feeble healtli, and défendant Harriet was his con- 
fidential agent and adviser and attended to his business affairs. She 
assented to the trust condition upon which the légal title was placed in 
her, and agreed to make the conveyances to the others of their respec- 
tive parcels, including a conveyance to John E. Freeman of the lot in 
controversy. She was also the trustée! agent of her brother, John E. 
Freeman, but after his death, which occurred November 7, 1901, she 
repudiated the trust relation, and sought to defraud the complainants, 
who are his heirs, eut of the property. There were also averments of 
a bona fide attempt by the défendant, during the lifetime of John E. 
Freeman, to exécute the trust in respect of the lot in controversy, but 
which failed for reasons that will be mentioned in a discussion of the 
évidence. In our opinion thèse averments are of a trust arising by 
implication of law within the rule of Rayl v. Rayl, 58 Kan. 585, 50 
Pac. 501, which may be established by paroi évidence. It was charged 
by fair inference that the considération for the conveyance of the légal 
title to the défendant was not paid by her atthe time the deed was ex- 
ecuted, but consisted of the previous payments and contributions of 
money made by the three children, and particularly by John E. Free- 
man, and that by agreement, and without any fraudulent intent exist- 
ing at the time, the lot in controversy conveyed to the défendant was 
to be held by her m trust for John E. Freeman. 

In approaching a considération of the évidence, it is proper to say 
that while this suit directly involves but one pièce of property, the 
actual dealings of the parties took a much wider range, embraced quite 
a number of parcels of land, and covered a period of more than 10 
years. The particular transaction in question did not begin and end 
on the day the légal title was conveyed to the défendant. It was but 
a part of a comprehensive course of dealing, and, as it was inseparably 
related to and dépendent upon other transactions of like character, a 
true conception of it requires a considération of ail its accompaniments. 
It should also be observed that it was not necessary to the création 
of an implied trust that John E. Freeman should hâve paid ail of the 
considération for the deed from the father to the défendant, or that 
what he did pay should be separable from the remainder of the con- 
sidération and some spécifie and divisible part thereof hâve been in- 
tended to apply to the particular lot in question, as distinguished from 
the remaining property, ail of which in the aggregate was the subject 
of their transactions, or that the considération paid by him should hâve 
been paid at the précise time the deed was executed. If the évidence 
shows that John E. Freeman paid, in whole or in part, the considéra- 
tion for the deed from the father to the défendant, and that by agree- 
ment and without any fraudulent intent the latter took the légal title 
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so conveyed in trust for those whose payments constituted the con- 
sidération, and it was afterwards determined that upon the apportion- 
ing of their interests John E. Freeman was to hâve the lot in contro- 
versy, we then hâve a trust arising by implication of law which need 
not be in writing signed by the party creating it, but of which the proof 
may rest in paroi. 

In 1888 the Freeman family consisted of the parents, three sons, 
and a daughter. The sons were Elijah, Henry, and the complainants' 
intestate, John E., and the daughter, the défendant Ilarriet. T'hey were 
industrious and saving and accumulated considérable real property, 
consisting of improved and unimproved lots in Topeka and a farm of 
about 600 acres of land in Wabaunsee county, Kan. In July, 1888, 
John E. BVeeman married the complainant Ida. A few days before his 
marriage he conveyed to his mother the real property which he owned 
in Topeka, consisting of a number of improved lots and an interest in 
otliers. This conveyance was voluntary and without any considéra- 
tion moving from the grantee. The deed was recorded the day before 
his marriage. The title to the farm in Wabaunsee county stood in the 
name of his son Henry, until before his marriage he conveyed it to 
one of his parents. Elijah also owned some property wdiich took a 
similar course, and there was some in the name of the défendant. In 
addition there was some property, including the lot in controversy, the 
title to which was in the name of the father. The resuit of thèse con- 
veyances was that the title to ail of the real estate in Topeka and the 
farm in Wabaunsee county belonging to the members of this family 
became vested in the parents and the daughter. The only crédible ex- 
planation of the conveyances by the sons is that found in the testimony 
of the complainant Ida, who said that the purpose was that ail the 
real estate of the family should be held in partnership ; that thereafter 
the property was so regarded and dealt with ; and that the members 
of the family called themselves the Freeman firm. Some of this prop- 
erty was incumbered, and from time to time the incumbrances were 
reduced and finally paid. Some of the lots conveyed by John E. Free- 
man to his mother were sold, and the proceeds in part applied to the 
discharge of mortgages. The property was handled and dealt with, 
taxes thereon paid, repairs and improvements made, and rents col- 
lected, as a common property, without regard to any individual owner- 
ship. About 18 months after his marriage, the son John removed to 
Chicago. He was accidentally killed November 7, 1901. Shortly be- 
fore this Elijah removed to California. Henry, at some time not in- 
dicated by the record, removed to the farm in Wabaunsee county, 
where he died in 1896, leaving a widow. Harriet, who never married, 
remained in Topeka with her parents, looked after the common proper- 
ty, and received and applied the contributions from the other memlDcrs 
of the family. The father died in the fall of 1902 at the âge of 94 
years. The mother was 80 vears of âge when she gave her testimonv 
in 1905. 

John E. Freeman had been in the service of the Santa Fé and St. 
Louis and San Francisco railroad companies for about 25 years. He 
was a cook in the private cars of the présidents of those companies, 
and his salary ranged from $60 to $95 per trionth with additions by 
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way of tips and présents. For many years, commencing before his 
marriage, and ending shortly before his death, a substantial part of 
his earnings was paid to his father and sister to be applied to their 
household expenses and to incumbrances, improvements, and taxes 
upon the real property. For the most part the remittances, aggregat- 
ing several thousand dollars, were made direct to the défendant, and 
thèse remittances were continued although the family of John E. Free- 
man was growing in size and the cost of their support and maintenance 
was increasing, and although défendant and her parents who were 
living in the homestead were possessed of property worth nearly $20,- 
OCO, if her testimony is to be believed. During her husband's absence 
from home, the complainant Ida drew his monthly wages and attended 
to the remittances to the défendant at Topeka. The son Elijah also 
contributed to the common account a part of his earnings, though the 
proof is not definite as to the amounts or dates, and while Hving in 
Topeka he devoted his labor to the repair and improvement of the 
property. A letter written by Henry Freeman in November, 1891, 
appearing in the record, indicates that he also was laboring in the 
common interest. A statement of his farm opérations for the year 
showed the amount of his receipts, and that after paying the taxes and 
insurance and the cost of some improvements he had applied $1,200 
upon an indebtedness in which they were interested and had but $81 
.left for household expenses. It is doubtful that Harriet personally 
contributed much of conséquence besides her attention to her parents, 
to the property, and to the money contributed by the others. She tes- 
tifîed that she kept lodgers and earned money in that way, and that 
she had accounts of her personal afïairs and an account in bank, but 
she produced no évidence but her own words, which were indefinite, 
vague, and unsatisfactory. Notwithstanding ail this, at the time of 
the trial, through deeds from her parents, the title to ail of the proper- 
ty of the family stood in her name, excepting some parcels which she 
had previously conveyed to John E. Freeman as part of his share. 
The property in her name and which she claimed to own absolutely was 
at her own valUation worth over $17,000 after deducting incumbrances. 
She said that the farm had been conveyed to her by her parents by 
way of gift. The lot in controversy and other lots were conveyed to 
her for a recited considération of $500. This is the deed which com- 
plainants attack as an absolute transfer and claim was a conveyance 
in trust. Défendant says she paid the $500, but our conviction is other- 
wise. The varions letters written and the acts of the parties during 
the years preceding the controversy, and the testimony that is in har- 
mony with those letters and acts, and therefore the more crédible, hâve 
convinced us that the considération for this deed and the other deeds 
to the défendant consisted in the contributions of ail of the children, 
and that there was an unqualified agreement that she was to hold the 
title in trust pending a division among them. There was that verity 
in the correspondence and acts of the parties which renders futile the 
déniais born of the temptation which arose upon the death of John E. 
Freeman. So much for the considération .which moved the father 
to make the deed to the défendant and the substantial participation of 
John E. Freeman in the payment of that considération. 
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Most of tlie letters introduced in évidence were addressed to John 
E. Freeman, and were produced by the complainants. The défendant 
said that those she received from him had been destroyed ; but her 
written words, when read in the Hght of admitted and proven facts, 
clearly show that during his lifetime she recognized the conditions 
upon which she acquired title, that he was entitled to a share of prop- 
erty, and that the lot in controversy had been set ofif to him in the 
division. Before referring to the letters bearing upon this feature of 
the case, it should be said that the deed to défendant of April 7, 1897, 
conveying the lot in controversy and other property, vv^as not recorded 
until after the death of John É. Freeman, though he knew of its ex- 
istence. On March 28, 1900, the défendant prepared a deed from the 
parents to John E. Freeman conveying the lot in controversy, subject 
to a life estate in the grantors, and vi^hen it was executed and acknowl- 
edged she signed as a witness to their signatures. This deed was not 
delivered to John E. Freeman nntil shortly before his death. The let- 
ters written by the défendant indicate that early in 1901 John E. Free- 
man was pressing for a division of the property. On February 25, 
1901, she wrote him that the lot in controversy was his, and that she 
had on hand $1,100, including Elijah's checks and farm rent after 
payment of taxes. On March 11, 1901, she wrote him that she would 
answer him in f iill in a f ew days, and that she thought there was some 
way of adjusting their matter satisfactorily. On March 18, 1901, she 
wrote as follows : 

"Motber sav;* when we meet that the farm can ho adjusted agreeable to ail 
t^he thinks and the reason she said for the north lot to be Liges. You ail are 
to hâve the lots at their death, but she thought if you toolc thern now and im- 
jn'oved them you of course would expect the income from your investment 
whicli is right, * « « AVe ask both of you ail to give advice or some idea as 
to the division. Xour last letter is the flrst we ever got. But I feel that things 
will be alright." 

The évidence warrants the conclusion that the lots the défendant re- 
ferred to in this letter were two adjoining lots on Kansas avenue, in 
Topeka, the south one being the one in controversy, and that it was the 
intention that Elijah Freeman hâve the north one. On October 13, 
1901, she sent him the deed of March 28, 1900, purporting to convey 
the lot in controversy, also two deeds from herself, one for a part of 
the farm in Wabaunsee county, and the other for a small tract of land 
in Topeka. None of the deeds had been recorded. In the letters ac- 
companying them she said that she would hâve attended to the matter 
sooner, but wished to be careful to make no mistakes ; that she had 
donc her utmost to adjust matters, and hoped she had. Evidently, 
John E. Freeman acknowledged receipt of the deeds and expressed 
his satisfaction, for on November 5, 1901, she wrote him that she 
received his letter and was glad that things met with his approval ; 
that she should bave attended to matters before, but as that was their 
final décision she supposed ail was well, and she put it ofï for a con- 
venient season. Two days afterwards John E. Freeman was killed ; 
the défendant attended his funeral in Chicago on November llth ; and 
on the 14th, after her return to Kansas, she placed her deed of April 
7, 1897, of record, and asserted that she owned the lot in controversy. 
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The three deeds to John E. Freeman were recorded December 4, 1901. 
The daim of défendant that the deed of March 38, 1900, was merely 
to secure John E. Freeman for moneys which he agreed to advance 
for the improvement of the property, and that as he advanced none he 
took no title, is not worthy of serions considération. It is inconsistent 
with évidence that satisfies our judgment and with the whole at- 
mosphère of the case. 

In the fall, winter, and spring of 1901-03, a building was constructed 
upon the two lots on Kansas avenue; the south one being the lot in 
controversy. The work was commenced in September, 1901, before 
the défendant sent the deed of March 38, 1900, to John E. Freeman. 
To raise part of the cost she mortgaged both lots for the sum of $1,500. 
The mortgage was unsatisfied at the time of the hearing. The im- 
provement of thèse lots by the construction of a substantial building 
was the subject of fréquent discussion with John Freeman prior to his 
death. Détails of construction, estimâtes of cost, and propositions for 
rental were submitted to him. The défendant has not shown that any 
part of the cost of this improvement above the proceeds of the mort- 
gage referred to was paid from her personal resources. 

Our conclusions are that when the title to the property of this fami- 
ly, including the lot in controversy, was vested in the défendant, a part 
of the considération for the conveyances was paid by John E. Free- 
man ; that when défendant acquired the légal title it was taken in good 
faith, without any fraudulent intent, and for the benefit of those who 
paid the considération, and it was so taken upon the understanding 
and agreement that there should be an équitable division thereof ; that 
in the division subsequently agreed upon the lot in controversy fell to 
John E. Freeman; that the défendant expressly recognized his right 
prior to his death; and that the deed of March 38, 1900, from his 
parents to him, which was prepared and witnessed by the défendant 
and sent by her to him in October, 1900, was intended to be in fulfill- 
ment of her trust obligation, but was ineffectuai for that purpose be- 
cause of her prior deed from the same grantors. 

The decree of the Circuit Court is therefore reversed, with direction 
to enter a decree requiring the défendant to convey the lot in contro- 
versy to the complainants by sufficient deed, subject, however, to one- 
half of the incumbrance mentioned as being upon it and the adjoining 
lot, and also subject to the life estate of Letitia Freeman, the mother. 
The decree should contain the usual provisions in case of her refusai. 
If the mother is still Hving, there should be no decree for rents and 
profits, because after the payment therefrom of taxes, repairs, and the 
proper proportion of the interest upon the incumbrance the remainder 
belongs to her. In case she is not Hving, the decree should provide for 
an accounting of rents and profits for the period subséquent to her 
death. 
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In re EEMINGTON AUTOMOBILE & MOTOR CO. et al, 

(Circuit Court of ApiJeals, Second Circuit. Marcli 2G, 1907.) 

No. 202. 

1. Bankruptcy— Corporations— Unpaid Stock Subschiptions— Assessment 

by tuustee. 

AVliere a corporation, at the time it became a banlirupt, could Iiave laid 
an assessment on certain of its stocliholders, whose stock was not tull paid, 
sucli right passed by tbe bankruptcy to the trustée. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 230.] 

2. Same— Procédure. 

Where, at the time a corporation became a bankrupt, certain of its stock 
issued was not full paid, the bankruptcy court, on the pétition of the banli- 
rupt's trustée for leave to levy an assessment on such stoeli.liolders, was 
bound to détermine whether, at the time of tlie issue of any particular 
sliare, the full value was or was not paid in, whether any subséquent pay- 
ments bad been made on account thereof, whether the corporation was 
indebted in excess of assets, and the ainount of such indebteduess. 

3. JUDGMENT — ReS .TuDICATA — ISSUES. 

In a plenary action by the trustée of a bankrupt corporation to recover 
an assessment levied against the holders of unpaid stock, the décision of 
the bankruptcy court, authorizing such assessment, was res judieata as 
to the amount paid by the stockholder for his stock, the indebteduess of 
the corporation, and the amount of the a-ssessment, the stockholder being 
only entitled to make any individual défense he might hâve to such action. 

4. Bankeuptcy — Corporation — Assessment on Unpaid Stock 

An order authorizing the trustée of a bankrupt corporation to levy an as- 
sessment on certain of the corporation's unpaid stock should not provide 
for exécution against the stockholders for the respective amounts found 
due on such assessment, which was collectible only by plenary action 
against the stockholders. 

5. Same — Proop op Indebtedness — Claims. 

On an application of the trustée of a bankrupt corporation for leave to 
levy an assessment on unpaid stock, the corporation's indebtedness was 
properly proved by présentation of the proofs of claim. 

G. Corporations— IjIability of Stockholders- Unpaid Stock. 

Laws N. J. 1896, p. 284, c. 185, § 21, déclares that where the whole cap- 
ital of a corporation shall not hâve been paid in, and the capital paid shall 
be insutRcient to satisfy its debts, each stockholder shall pay on each share 
held by him the sum necessary to complète the amount of such share, as 
fixed by the charter of the corporation, or such proportion thereof as is 
necessary to satisfy corporate debts. Held, that where a corporation di- 
rected the sale of certain of its stock of the par value of $100 per share 
at $25, and that the proceeds be used for resjular expenses, the original 
purchasers of such stock were sub.1ect to assessment for the balance of 
the par value thereof, or so much as was necessary for the payment of 
corporate debts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, § 
S79.J 

7. Same— Stock Issued for Propeety— Valu' at ion — Bon a Fide Purchasers. 
The stock of a corporation to the amount of ,'^8,000 was issued for prop- 
erty valued at the time for only $(!,000. This stock was marked "full- 
paid" and certain of it was thereafter purcliased in the open market by 
persons who, on rcquest for information, were informed l)y the corpora- 
tion's manager at its office that the stock was full paid. Held, that sueh 
stockholders, on the corporation becoming a bankrupt, were not liable 
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to assessment to the amount of the différence between the value of the 
property and the par value of the stock. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, S 
973.] 

8. Same. 

Laws N. J. 1806, p. 293, c. 185, § 49, authorized corporations to issue full- 
paid stock for property, and deelared that, in tlie absence of fraud, the 
judgment of the corporation's directors as to the value of the property 
should be conclusive. A corporation orgauized under sucli act coutracted 
with a city's board of trade to remove its plant to such city in considéra- 
tion of the board's purchase of sbares of the company's stock at a price 
less than par, and to furnish tlie corporation a free site for its buildings. 
Certiflcates purporting to be full paid were issued to the board and sold 
to subscribers at the same price the board paid for it; the board al.so 
procuring a cwnveyance to the corporation of the site, which was accepted 
in fullillment of the contract. Held, that such stock would be regnrded as 
full-paid, and that neither the board nor purchasers from it wei'e llable 
to further assessments for the benefit of creditors of the corporation after 
bankruptcy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, § 
973.] 

9. Same. 

A bona fide purchaser of certain of such board of trade stock froni the 
corporation, under the belief that the stock issued to hini was issucrt pur- 
suant to the board of trade agreemeut, but which in faet had been issued 
by the corporation to be sold for cash at less than par, was not bouud to 
pay future installnients on such stock. 

[Ed. Note. — Ijiability of trausferrors and transférées of corporate stock 
for assessments, see note to Canipbell v. American Alkali Ce, 61 C. C. A. 
322.] 

Appeal from the District Court of the United States for the Northern 
District of New York. 

This cause comes hère upon appeal from an order of the District Court, 
Northern District of New York, which set aside certain contracts made by 
the bankrupt corporation with its varions stockholders, found that certain of 
its shares represented stock which was not full i)aid, and ordered that a call 
and assessment be made upon the liolders of such shares to an amount suf- 
flcient in eacli case to make tlie stock full paid. As to certain other of the 
stocliholders it was further ad.iudged that they were not liahle for any uiipaid 
subscriptions. The opinion below is reported in 139 Fed. 766. 

L. M. Southworth and George E. Dennison, for appellant. 
F. G. Fincke, C. H. Searl, W. G. Miller, and Fuller & Miller, for 
appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The case is an intricate and com- 
plicated one, because of the issues of stock made from time to time to 
différent individuals under différent circumstances. The district judge 
has fully and carefully stated the facts necessary to be considered, and 
has set forth the relevant documents in full. It would be a waste of 
time to restate them hère, except so far as may be necessary to an 
understanding of the différent conclusions hereinafter expressed. 

The Right to Make Assessment. 

The Remington, etc., Company is a New Jersey corporation, and 
subject to the following statutory provisions (chapter 185, p. 277, Laws 
N. J. 1896) : 
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"See. 21. Stoekliolders liable until subscriptiong are fully paid. — Where the 
whole capital of a corporation shall iiot liave beeu paid in, and the capital 
paid sliall be insufficient to satisfy its debts and obligations, eacU stockliolder 
sliall be bound to pay on each share beld by him the sum neeessary to complète 
the amount of sueh share, as fixed by the charter of the corporation, or such 
proportion of that sum as shall be reqnired to satisfy such debts and obli- 
gations." 

"Sec. 48. Nothing but money shall be considered as payment of any part of 
the capital stock of any corporation organized under this act, except as here- 
inafter provided in case of the purchase of property, and no loan of money 
shall be made to a stockliolder or ofBcer tliereof ; and if any such loan be 
made the officers wlio make it, or assent thereto, shall be jointly and severally 
liable, to the extent of sueh loan and interest, for ail the debts of the cor- 
poration until the repayment of the sum se loaned. 

"See. 49. Any corporation formed under this act may purchase mines, manu- 
f actories or other property neeessary for its business, or the stock in any com- 
jiany or companies owning mining, manufaeturing or producing materials, or 
other property neeessary for its business, and issue stock to the amount of 
the value thereof in payment therefor, and the stock so issued shall be fuU 
paid stock and not liable for any farther call, neither shall the holder there- 
of be liable to any further payment under any of the provisions of this act; 
and in the absence of actual fraud in the transaction the judgment of the di- 
reetors as to the value of the property purchased shall be conclusive ; and in 
ail statenients and reports of the corporation to be publishcd or filed this 
stock shall not be stated or reported as being issued for casli i)aid to the cor- 
poration, but shall be reported in this respect according to the fa(;t." 

Had the corporation not become bankrupt, it could hâve laid an as- 
sessment upon such of its stockholders as were Hable for further calls 
to make up fui! payment, and the right to make an assessment and 
call passed by the bankruptcy to the trustée. The Suprême Court, in 
Scovill V. Thayer, 105 U. S. 143, 26 L- Ed. 968, holds that the proper 
practice in such cases is for the trustée to file pétition in the bankruptcy 
cotirt for an order directing him to make an assessment and call upon 
the unpaid stock of the corporation for the purpose of paying its debts. 
In order to détermine whether such an order should be made, it is 
neeessary for the court to examine into and décide certain questions of 
fact, e. g., whether at the time of the issue of any particular share the 
fuU value was or was not paid in, whether any subséquent payments 
were made on account of it, whether the corporation was indebted 
in excess of assets, and what is the amount of its indebtedness. We 
are unanimously of the opinion that the practice foUowed in this case 
was correct, and that the décision of the District Court as to any ques- 
tion the décision of which was neeessary to the making of the order 
will be res adjudicata in any subséquent proceeding between the trus- 
tée and any stockholder who received notice of the proceeding. Thus, 
in a plenary action against a stockholder to enforce assessment, he 
cannot be heard to question the findings made in this proceeding as 
to the amount paid for the stock, as to the indebtedness of the corpo- 
ration, or as to the amount of the assessment ; but he may présent and 
make proof of any individual défense which he may hâve to such ac- 
tion. In this connection it may be noted that the phraseology of the 
order is such that it might be contended that exécution for the respec- 
tive amounts might be issued against the individuals named. This 
should be corrected. 

The writer is further of the opinion that, inasmuch as the stockhold- 
er is to be concluded as to the amount of corporation indebtedness by 
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the finding in the bankruptcy court, he is entitled to hâve that amount 
proved by the best évidence, if he appears and asks for it. In the 
case at bar the indebtedness was proved merely by présentation of the 
proofs of claim. To this counsel for stockholders objected, and claimed 
the right to cross-examine whoever niight swear to the debt. His con- 
tention was overruled and exception reserved. Tlie writer is of the 
opinion that this was réversible error, but the majority does not think 
so. 

The Ilion Stock. 

Certain shares of stock were issued to citizens of Ilion, N. Y., un- 
der a resolution vv^hich directed that they "be issued to be sold at $25 
per share, and that the proceeds of such sale be placed in the treasury 
to be used for regular expenses." Nothing further was ever paid in 
on account of such stock. The District Court held that each share 
of such stock was not issued as "fuU paid," and that each holder there- 
of was Hable for $75. We are of the opinion that such stock was not 
full paid and is liable to assessment. A majority of the court find in 
section 21, quoted supra, sufficient warrant for such assessment with- 
out discussing the question on gênerai principles of corporation law. 
We are ail of the opinion that the amount of each individual assess- 
ment can be collected only by plenary action. The persons who hold 
such stock (except Taber, hereinafter referred to) are the original 
subscribers who took it under the resolution above referred to, and 
apparently under an express contract with the corporation that it 
should locate its factory and carry on its business in Ilion. This con- 
tract was broken by the corporation, and we express no opinion as to 
whether that breach of contract may be availed of as a défense to an 
action to recover the assessment from an individual stockholder. 

The Quick Stock. 

This was stock issued to the amount of $8,000 for property which was 
valued at the time at $6,000 only. The Circuit Court held that the 
original subscribers were liable for $25 a share, and no one disputes 
the correctness of that finding. Four persons who now hold the 
stock were not original subscribers. They bought in ignorance of the 
transaction, the certificates they received were marked "full-paid," and 
they were informed by the manager of the company, from whom they 
made inquiries before purchasing, that it had been issued for prop- 
erty and was full paid. Very many authorities are cited on the briefs, 
but not one of them holds that a stockholder, who is not a subscriber, 
but who buys in good faith in the open market stock which is marked 
full paid, and which he is informed at the office of the corporation is 
in fact full paid, can be held liable for the proportion of its face value 
which may be then unpaid. Noue of the New Jersey cases, construing 
the statute of that state, to which we are referred, deal with the ques- 
tion. They are concerned with stockholders, who were original sub- 
scribers. The avithorities cited in Cook on Stock and Stockholders, 
§§ 50, 51, sustain the views above expressed. The décision of the 
District Court as to the four persons who bought shares of this "Quick" 
stock from original subscribers is affirmed. 
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The Chamber of Commerce Stock. 

Several hundred shares of the stock were issued to persons designat- 
ed by the Board of Trade (or Chamber of Commerce) of the city of 
Utica. Each person so receiving stock paid $30 a share in cash. The 
District Court held that they were not hable for the additional $70 
per share, and a majority of this court concur in that conclusion. The 
documents will be found printed in full in the opinion below. The 
stock was issued under a resolution that : 

"An option be given to the Utica Chamber of Commerce until February 23(1 
for the securing of the permanent location of this company in the city of Utica 
upon condition that they supply us with 830,000 in cash through the sale of 
our stock at $30 per share, and upon further condition that they supply us 
with a factory site of from three to four acres to our satisfaction, the same to 
be deeded to the company free and elear of ail incumbrances. The above con- 
ditions being complied with, 1,000 shares of our capital stock is to be issued, in 
the name of whoever the Utica Chamber of Commerce spécifies at |30 per 
share, each share full paid and nonassessable." 

This was subsequently modifîed by reducing $30,000 to $15,000, 
and 1,000 to 500. Thereafter the Chamber of Commerce did obtain 
an option to buy on reasonable terms a site with buildings upon it 
available for a plant (the original agreement called for a vacant site 
only), and tendered the same to the company with $1,000 as per- 
formance of its contract, which was accepted by the corporation. A 
majority of the court think the transaction was one directly with the 
Chamber of Commerce, and that it came within the provisions of sec- 
tion 49 of tne New Jersey statute cited supra, and that the holders 
of such stock are not liable for assessments thereon, upon the theory 
that it was not full paid. 

Taber Stock. 

One W. E. Taber, a machinist of Utica, having heard of the ar- 
rangement made by the Chamber of Commerce, went to the secretary 
of that body and applied for 10 shares. The secretary gave him a let- 
ter to the manager of the company. He went to the latter and said he 
wanted 10 shares of Chamber of Commerce stock. The latter gave him 
a certificate for 10 shares, which he represented to be such stock and 
took $30 a share from Taber. As the district judge found: 

"He acted in entire good faitli and in the belief that he was obtaining the 
stock under and pursnant to the Chamlier of Commerce agreement as set out 
in the circular, and that said Chamber of Commerce had provided for full pay- 
ment of said stock. The certiflcates were delivered to him as Chamber of 
Commerce stoclc, paid for as such, and accepted as such." 

The manager gave him a certificate which represented 10 shares of 
"Hion" stock, which the original holders thereof had returned to the 
company. The liability of a subscriber or stockholder to pay future 
installments on his stock is whoUy contra ctual. Taber certainly made 
no express contract to that efïect, and we are of the opinion that the 
circumstances do not warrant the holding that there was an implied 
contract to do so. 

As to the rulings of the District Court touching other issues of stock, 
no error was assigned. 
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With the exception of the Taber stock, therefore, the order of the 
District Court is affirmed, and the cause remitted, with instructions 
to add a clause to the effect that it shall be without préjudice to any 
défenses which individual stockholders may hâve to a plenary action 
to coUect the amount of their respective assessments. As to the 
Taber stock, the order is reversed. 



BRADLEÏ V. IjEIIIGH VALLEY R. CO. 
(Circuit Court of Appeals, Second Circuit. March 2G, 1907.) 

No. 154. 

1. ShIPPING— LiABILTIY FOB LOSS OF CaBGO— EXEMPTION UNDEB HARTER ACT. 

A carrier by water can only avail himself of the exemptions from 11a- 
bility for errors of management and navigation provided by Harter Act 
Feb. 13, 1893, c. 105, § 3, 27, Stat. 445 lU. S. Comp. St. 1901, p. 2940], by 
affirmative proof tliat tbe vessel was seaworthy at the begiunlng of the 
voyage, or that due diligence had been used to make her so, and sucb af- 
firmative proof cannot be supplied by inferences or presumptions. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 492. 

Statutory exemption of shipownérs from liability, see note to Nord- 
Deutscher Lloyd v. Président, etc., of Insurance Go. of Nortli America, 49 
C. C. A. 11.] 

2. S AME. 

Under a contract of afCreightment to carry wheat to the port of New 
Yorli and tliere deliver it on board a vessel for export, where the wheat 
on reaching that port was loaded into a canal boat for transport and de- 
livery to the Uesignated vessel by the carrier's tug, the carrier is lia- 
ble for its loss tlirough the sinking of the canal boat, whether resulting 
from unseaworthiness or from the négligence of the towing tug or of the 
master of the boat ; its seawortliiness not being affirmatively shown. 

3. Cabrieks— Liability fob Loss of Goods— Stipulation for Insurance. 

A bill of lading provided that, in case of loss or damage to the goods, 
the carrier should hâve the beneflt of any insurance for or on account of 
the owner, and should be subrogated to its rights before any demand on 
account of such loss or damage should be made. The shippers obtained 
a policy of insurance on the goods, conditioned that it should not inure 
directly or indirectly to the benefit of any carrier or bailee by stipulation 
in bill of lading or otherwise, and that it should be nuil and void to the 
extent of any amount recovered from any carrier or bailee. The goods 
having been lost by the carrier, the insurer advanced to the shippers an 
amount equal to the insurance, taking a receipt reciting that it was re- 
ceived "as a loau without interest, and repayable only to the extent of any 
net recovery we may make from the carriers responsible for the loss." 
Hehl, that the provision of the bill of lading did not oblîgate the shippers 
to insure for the beneflt of the carrier, nor, if they did insure to effect, 
such insurance as would protect the carrier, but that they were free 
to procure the insurance they did ; that tlie advance made by the insur- 
ance Company was not a waiver of the conditions of its policy, and did 
not extinguish the liability of the carrier nor constitute a défense to an ac- 
tion against it to recover for the loss. 

4. Payaient — Effect of Payment by Tiiibd Paety — Uisciiabge of Obliga- 

tion. 

Payment of an obligation of another by a thlrd party does not dis- 
charge it as between the original iiarties nnless the payment is made and 
received with the intention that it sliall do so. 

fEd. Note. — For cases in point, see Cent. Dig. vol. 30, Payment, §§ 6, 
130.] 
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Appeal from the District Court of tlie United States for the South- 
ern District of New York. 

Appeal in admiralty from a decree in personam (145 Ked. 5G9) 
adjudging the respondent liable for the loss caused to a cargo of 
wheat by the sinking of the canal beat upon which the wheat was being 
transported. 

H. G. Ward, Wm. S. Montgomery, and Robinson, Biddle & Ward, 
for appellant. 

Lawrence Kneeland and Black & Kneeland, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The libelant is the assignée of Nourse 
& Co., who were the shippers of the cargo of wheat which was dam- 
aged by the sinking of the canal boat Dean. The wheat, when dam- 
aged, was in the course of transportation by the Lehigh Valley Rail- 
road Company as a common carrier tmder a through contract of af- 
freightment by which it was to be carried from Toronto, Canada, to 
the port of New York, and there be delivered on board a steamship 
for further transportation to Leghorn, Italy. It had been received by 
the railroad company at Communipaw, N. J., and there laden on 
board the canal boat Dean, and before daylight on the morning of 
January S3, 1903, the company's tug Mercedes took the Dean, to- 
gether with the canal boat Igo, to tow them to the steamship, which 
was then lying in her slip at the foot of Eorty-Second street, Brook- 
lyn. 

The libel proceeds upon two théories — one that the company was 
liable because the loss occurred by the négligent towage of the com- 
pany's tug, and the other that it was liable as a common carrier for 
a breach of its obligation to safely transport and deliver the wheat. 
The court below was of the opinion that the loss was caused by the 
négligence of the tug in bringing the Dean into contact with the ice. 
The proofs show that, whcn the towage service was begun, the 
tide was flood, and the ice which had previously obstructed the chan- 
nels had been carried up the North and East rivers so that the chan- 
nels were free, but considérable ice remained in the slips, where the 
wind kept it from the action of the tide. When the tug and canal 
boats reached the slip at Forty-Second street, the vessels were stopped 
outside, and the tug pushed the canal boats into the slip slowly 
through the ice, until the master of the tug thought there was risk 
in pushing them further because of the thicker ice, and the tug was 
about to leave, when the master of the Dean insisted that she should 
be pushed further into the slip. The master of the tug, after ob- 
jecting, yielded, and the tug pushed her further in. That there was 
some risk in doing this is apparent, because before leaving the Dean 
\h.e master of the tug cautioned the master of the Dean to measure her 
water, in order to see if her condition was satisfactory. The latter 
measured, and reported that she was ail right. About an hour later 
the master of the Igo, which boat was then lying alongside the Dean, 
noticed that the Dean was lower in the water than she had been, and 
he called her captain, and said, "Your boat has got about four inches^ 
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of water in her." The captain answered: "That's about right." 
About an hour later he again called the attention of the latter to the 
Dean's condition, and then she was found to be fiUing with water 
so fast that the pumps could not remove it. She sank soon after. 

The Dean was an old boat, having been built in 1874. She had 
been rebuilt in 1888, and was overhauled somewhat in 1893. No 
évidence of her seaworthiness was given, except that on some previous 
occasion she had passed inspection and been classified by the under- 
writers as fit to carry grain, but at what time this was did not appear. 

In the view which we take of the facts, it is not material wnether 
the towage service was negligently performcd or not. So far as ap- 
pears, the tug would hâve left the Dean in a safe and proper place, 
and would hâve fully performed her towage service if the master of 
the Dean had not for his own convenience insisted upon having his 
vessel pushed further into the ice. If the tug was négligent, the 
railroad company as her owner was, of course, responsible. If the 
tug was not négligent, the company was responsible for the breach of 
its duty as a common carrier to carry the whcat safely on the Dean, 
because the disaster was caused in part at least by the conduct of the 
captain of the Dean. The contention of the appellant that this con- 
duct was an error in the management of the vessel, and because of the 
provisions of the Harter act (Act Cong. Feb. 13, 1893, c. 105, § 3, 
27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]) it was relieved of re- 
sponsibility as a common carrier, cannot be sanctioned. There was no 
affirmative évidence to show that the Dean was seaworthy at the be- 
ginning of the voyage, or even at a time approximately near the be- 
ginning of the voyage. The carrier can only avail himself of the 
exemptions from liability for errors of management and naviga- 
tion, provided by section 3, by affirmative proof that the vessel was 
seaworthy at the beginning of the voyage, or that due diligence had 
been used to make her so. This affirmative proof cannot be supplied 
by inferences or presumptions. The Wildcroft, 201 U. S. 378, 26 
Sup. Ct. 467, 50 L. Ed. 794. The évidence in the présent case failed 
to comply with the requirements of the rule. 

It is contended for the appellant that the court below erred in over- 
ruling its défense founded upon a stipulation contained in the bill 
of lading under which the wheat was being transported. That stip- 
ulation was : 

"Tliat in case of loss or damage to the goods the carriers shall be given the 
benefit of any Insurance for or on account of tlie owner of said goods, and 
shall be subrogated in their rights before any deniand shall be made upon 
them in respect to such loss or damage." 

There was an insurance on the wheat in favor of Nourse & Co., 
which had been elïected with the Sea Insurance Company under a 
policy, which, among others, contained the following conditions: 

"It is warranted by the insured that this insurance shall not enure direct- 
ly or indirectly to the beneflt of the carrier or other bailee by stipulation in 
bill of lading or otherwise, and that this policy shall be null and void to the 
extent of any amount paid or recoverable from any carrier or bailee." 

After the loss occurred, and before the assignaient of their demand 
by Nourse & Co. to the libelant, the insurer advanced to Nourse & 
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Co., $3,992.85, a sum equal to the amount o£ the loss, and took a re- 
ceipt therefor, which recited that the amount had been received "as 
a loan without interest, and repayable only to the extent of any net 
recovery we may make from the carriers responsible for the loss." The 
appellant insists that this transaction should be regarded as a payment 
of the loss, and operated to extinguish any right of Nourse & Co. to 
recover therefor. Treating the transaction as a payment of the loss, 
it did not discharge the liability of the railroad company upon the the- 
ory of extinguishment. Payment of an obligation of another by a 
third party does not discharge it as between the original parties, unless 
the payment is made and received with the intention that it shall 
do so. Bleaklev v. White, 4 Paige (N. Y.) 654 ; Muller v. Eno, 14 N. 
Y. 605; King v. Barnes, 109 N. Y. 289, 16 N. E. 332. The real ques- 
tion is whether the transaction defeated the right of subrogation of 
the railroad company secured by the stipulation in the bill of lading. 

When the transaction took place, the insnrance policy had become 
void at the élection of the Insurance company, because of the breach of 
the warranty. Although the Insurance company was entitled to insist 
upon its right to treat its contract as nugatory, it could, if it chose, 
waive that right and treat the policy as a valid and existing one. By 
making an unconditional payment of the loss, it would bave waived the 
breach, in the absence of some agreement or understanding to the 
contrary between the parties to the transaction. But the parties were 
at liberty to agrée that the payment should not be unconditional, or 
that it should not operate as a waiver, or that it should be regarded as 
a loan or as a gratuity. The receipt indicates plainly that they did not 
intend the transaction to be an unconditional payment, or regarded as 
a payment of the loss in any sensé. Its form was carefully devised 
for that purpose. It is industriously framed to show that the money 
advanced was not advanced in payment of the loss; and apparently 
to deprive the railroad company from obtaining any benefît from the 
Insurance, and enable Nourse & Co., or some assignée or appointée of 
theirs, to recover the loss from the railroad company for the benefit 
of the Insurance company. It is not important that Nourse & Co. may 
not hâve expressly consented to receive the payment as one not made 
by the Insurance company in récognition of its liability. It suffices 
if the Insurance company did not intend to recognize its liability. As 
is pointed out by Chief Justice Shaw, in Farlow v. Ellis, 81 Mass. 231, 
a waiver is the relinquishment of a right which otherwise the party 
making it would bave enjoyed, and the voluntary choice on bis part 
not to claim the benefit is of the essence of the waiver ; and whether 
there bas been a waiver is a question of fact, depending upon the in- 
tention of the party against whom the waiver is asserted. That the In- 
surance company did not intend to waive its right to treat the Insurance 
as nugatory can hardly be questioned. The struggle between carriers 
and insurers to escape ultimate loss when insured cargo bas been dam- 
aged or destroyed while in the custody of the carrier has resulted in 
efforts by each to cast the burden upon the other by the insertion of 
astute provisions in their respective contracts with the shippers or 
owners of cargoes, and by availing themselves of every technical ad- 
153 F.— 23 



354 153 FBDEEAIi EEPOETER. 

vantage to secure the benefit of their own provisions. To infer that 
an insurance company has intentionally foregone such an advantage 
would be to indulge in a violent and preposterous presumption. 

Notwithstanding the stipulation in the bill of lading Nourse & Co. 
were under no légal obligation to effect any insurance for the benefit 
of the railroad company. The carrier is undoubtedly entitled by a 
stipulation in his contract to reserve to himself the benefit of any in- 
surance which the shipper may efïect or may hâve effected on the 
goods, although he thereby shifts from himself to the insurer the loss 
for which he is primarily responsible ; but any stipulation which re- 
quires the shipper to procure insurance for the benefit of the carrier 
in case of loss is void. Inman v. South Carolina Railway Co., 129 
U. S. 139, 9 Sup. Ct. 249, 32 L. Ed. 612 ; The Hadji, 22 Blatch. 235, 
20 Fed. 875. The same reasons which forbid the enforcement of a 
stipulation requiring the shipper to insure for the benefit of the carrier 
would forbid the enforcement of one requiring him when he does effect 
insurance to procure such as will protect the carrier. The shipper can- 
not be circumscribed in his liberty to make such a contract with the 
insurer as he chooses. If he sees fit to make one which may be worth- 
less to the carrier, it is his right to do so. The présent stipulation does 
not purport to circumscribe that right. The contract which Nourse 
& Co. saw fit to make with the insurance company was framed so as 
to render the insurance worthless to the railroad company at the option 
of the insurer. Unless the insurance company waived that option, 
and made the advance to Nourse & Co., as a payment for insurance 
in récognition of its liability, Nourse & Co. never obtained any insur- 
ance, and there was none to which any right of subrogation under the 
stipulation in the bill of lading could attach when the présent action 
was brought. We conclude that there was no défense to the action 
arising from the stipulation. 

It is argued for the appellant that an erroneous basis for the com- 
putation of the loss was adopted by the court below in view of the stipu- 
lations in the bill of lading. We regard the case as controUed by the 
décisions of this court in The Styria, 101 Fed. 728, 41 C. C. A. 639, 
and the Manitou, 127 Fed. 554, 63 C. C. A. 109, and not distinguishable 
from thèse cases by the slight différence in the language of the stipu- 
lation. 

The decree is affirmed, with interest and costs. 



MOIT V. ILLINOIS CENT. R. CO. 

(Circuit Court of Appeals, Sixth Circuit. May 10, 1907.) 

No. 1,616. 

Mastee and Servant— Action fob Injuby of Servant— Evidence of Mas- 
teb's Négligence. 

Where plaintiff, a car repairer employed by défendant railroad com- 
pany, was injured while repairiug the trucks wliicti had been removed from 
under the end of a car by the faliing of the end of the car which had 
been jaclied up by other employés, and rested upon the jacks, there was 
no presumption of négligence on the part of défendant arising from the 
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accident itself, and no ground ot recovery against it for the Injuiy was 
sliown, in the absence of any substantive proof o£ its négligence or o£ any 
évidence to show wliat caused tbe car to fall. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, llaster and Serv- 
ant, §§ 881, 898.] 

2. Same— Unsàfe Place to Woek— Négligence of Fellow Servants. 

ïhe Jacking up of the end of a railroad car for the purpose of re- 
pairing the trucks was not a part of the master's duty of providing a 
reasonably safe place for the employés to work, but a part of the duty 
of the servants making the repairs, and there can be no recovery against 
the master for an injurj' resulting to a fellow servant from their négli- 
gence in doing the work, the appliauces furnished by the master not beiug 
shown to hâve been insuthcient nor détective. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 352.] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Jere Horne, for plaintifif in error. 
A. W. Biggs, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit for personal injury. 
The plaintiff belovv was a car repairer. He was at worji under the 
trucks removed from one end of a jacked-up box car. While thus 
engaged, the end of the car fell upon his legs, which extended beyond 
the trucks. The court below directed a verdict for the railroad Com- 
pany on the ground that there was no proof that its négligence caused 
the injury. 

The évidence below vcas limited to the plaintiff, George W. Moit, at 
the time of the accident employed as a car repairer in the shops of the 
Illinois Central Railroad Company, at Memphis, Tenn., and an em- 
ployé who worked along with him, his so-called "partner," John K. 
Brigance. On February 18, 1905, Moit was ordered by his foreman 
to assist Brigance in placing a bolster on the trucks of a car then in 
the yard. When Rxoit and Brigance reached the car, they found one 
end of it jacked up and the trucks removed. Thèse trucks were still 
partly underneath the jacked-up end. It was necessary for Moit and 
Brigance, in order to do their work. to remove the nuts from certain 
bolts connected with the trucks. Thèse bolts held the bolster on. 
Moit found that the nuts could not be removed with a wrench ; they 
had rusted, and the bolts would turn with the nuts. As a resuit, it 
became necessary to eut the nuts off, and Moit was under the trucks 
holding an iron maul against a nut while Brigance eut it off with a 
cold chisel, when the accident occurred. While Moit and Brigance 
were thus at work, Moit's legs extending to a point beneath the end 
of the car, the jacks gave way, and the end of the car fell. It struck 
the trucks, rolled them away, and fell upon Moit's legs, injuring them 
so severely that one had to be amputated, and the other was so crippled 
as to become almost useless. 

The car was an ordinary freight or box car. It was jacked up in 
the customary way for an empty car. There was testimony tending to 
show that a loaded car, when jacked up, was ordinarily supported by 



356 153 FEDERAL EEPOETBK. 

trestles. As to whether this car was loaded or not, Moit was wîthout 
knowledge. The door of the car on his side, as he passed it going to 
his work under the trucks, was fastened. Brigance testified that "the 
car was loaded with shavings, sawdust, trash, out of the shed." But 
Brigance did not discover this until after the accident, and the testi- 
mony he thus gives is far from satisfactory upon the point that the 
car was "loaded" in the common acceptation of the term, and needed 
to be supported by trestles when jacked-up. Indeed, there is no proof 
whatever upon the latter point. 

The only explanation given, or ofïered, of the cause of the accident, 
was by Brigance, who, when asked what caused the car to fall, said: 

"I eould not tell, without the ground was froze and kinder thawing that 
eveiiing, and the jacks slipped. The car sliied and caused It to fall, I thiuk." 

This is a mère conjecture on the part of Brigance, for he says his 
back was turned to the car when it fell. There is no other testimony 
on tliis point ; nothing tending to show that the jacks were defective, 
or that they gave way, or the car slued because of any fault on the 
part of the company. 

1. Plaintiff's case was based upon the alleged duty of the railroad 
company to provide the plaintifï with a reasonably safe place in which 
to work and reasonably safe appliances with which to work. It con- 
tended that the car fell, either because the jacks were defective or 
were used in an improper and inefRcient way ; and it insisted that un- 
der the doctrine of res ipsa loquitur the fact of the accident itself 
made a prima facie case of négligence which the court should hâve 
submitted to the jury. 

In the récent cases of Illinois Central R. R. v. Coughlin, 132 Fed. 
801, 65 C. C. A. 101, Cincinnati, etc., R. R. Co. v. South Fork Coal Co., 
139 Fed. 528, 71 C. C. A. 31C, 1 L. R. A. (N. S.) 533, and Carnegie 
Steel Co. V. Albert Byers (C. C. A.) 149 Fed. 667, we hâve had oc- 
casion to apply the rule laid down by the Suprême Court in Texas & 
Pacific R. R. Co. V. Barrett, 166 U. S. 617, 17 Sup. Ct. 707. 41 L. Ed. 
113G, and Patton v. Texas & Pacific R. R. Co., 179 U. S. 658, 31 Sup. 
Ct. 275, 45 L,. Ed. 361, wherein it was pointed out that what might 
make a prima facie case of négligence against a railroad company in 
favor of a passenger or a stranger would not apply as between the 
company and its employé. In the latter case there was no presump- 
tion of négligence arising from the accident itself, but the liability of 
the company to its employé must be made out by proof that the com- 
pany was négligent, and this négligence brought about the resulting 
in jury. If the testimony left the matter uncertain, indicating only 
that one of a number of things may bave brought about the in jury, 
for some of which the company was responsible, and for others not, 
it was not for the jury to guess between thèse numerous causes and 
find that the négligence of the company was the real cause, when there 
was no satisfactory foundation in the testimony for that conclusion. 
179 U. S. 663, 21 Sup. Ct. 275, 45 L. Ed. 361. Thus, in the case of 
Carnegie Steel Co. v. Albert Byers, where a hydraulic jack used to 
elevate cars of molten métal, on which an electric locomotive partly 
stood, suddenly and unexpectedly, and without any apparent cause. 
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arose from its position, tipping the locomotive up and injuring an em- 
ployé of the Company who was upon it, we held that the mère fact that 
the elevator or jack arose without any apparent cause was not suf- 
ficient to make a prima fade case of négligence against the company. 
"The burden, however, was upon the plaintifï to make substantive proof 
of some négligence — the omission of some duty which the défendant 
ovved to him. It was incumbent upon him to show either that the 
jack was an improper appliance, or that the company had been nég- 
ligent in keeping it in reasonably safe repair. Loonev v. Metropolitan 
R. R. Co-, 200 U. S. 480, 26 Sup. Ct. 303, 50 L. Ed. 564; 111. Cen. 
R. R. Co. V. Coughlin, 132 Ked. 801, 803, 65 C. C. A. 101 ; Texas & 
Pacific R. R. Co. V. Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L. 
Ed. 1136. There was no substantial évidence from which the jury 
might reasonably fînd that this accident was due to négligence. Its 
cause is wrapped in doubt and uncertainty. It may hâve happened 
from some cause for which the défendant was not liable or from 
actionable négligence. It was the duty of the plaintifï to make a case 
from which a jurv might reasonably find négligence. This it did not 
do." 149 Fed. 673. 

In the présent case, there was no proof that the jacks were not rea- 
sonably safe appliances for the work for which they were designed. 
Nor was there any proof that they had been improperly used in jack- 
ing up the end of the car. We hâve referred to the proof respecting 
the loading of the car. The testimony of Brigance was not in our 
opinion sufRcient to warrant the conclusion that the car was "loaded," 
in the sensé that it required trestles to support the end which was 
jacked up. If it be urged that the car fell, and that is proof enough 
that either the jacks were defective or they vi'ere improperly used, it 
may be pointed out that any outside force which jarred the car and 
caused its lifted end to slue might hâve caused the jacks to give way. 
The chance of this happening was one taken by the car repairers. In- 
deed, the witness Brigance suggests an intervening cause which was 
purely external, namely, the thawing of the ground on which the jacks 
rested. Obviously, the unequal sinking of the jacks through thav^fing 
might disturb the equilibrium of the end of the car and cause it to 
slue and fall. Other illustrations might be given of the fact that the 
car might fall without any négligence on the part of the railroad com- 
pany ; but such négligence is essential, and must be supported by sub- 
stantive proof in order to justifv the submission of the case to the 
jurv. Loonev v. Metropolitan R'. R. Co., 200 U. S. 480, 486, 488, 26 
Sup. Ct. 303,\50 L. Ed. 564. 

2. It is vigorously urged that in jacking up the end of the car the 
railroad company was providing a place for Moit to work, that who- 
ever assisted in jacking up the car was doing the master's work, and, 
since the accident resulted from a failure to do this work, the com- 
pany should be held responsible. This contention does not appeal to 
us. The jacking up of the end of the car for the purpose of removing 
the trucks and replacing a bolster was not a part of the master's duty 
of providing a reasonably safe place in which to work, but a part of 
the servants' duty of repairing the car. Wabash R. R. Co. v. Propst, 
i)2 m. App. 485. That duty was intrusted to a number of employés. 
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including tHe plaintiff, Moit. It is true the car was jacked up and 
the trucks removed before Moit reached the ground. This work 
was done by his fellow servants. If they, or any of them, were nég- 
ligent in doing it, it was the risk he assumed by reason of his employ- 
ment. Of course, the rule of fellow servant does not apply to the 
condition of the jacks that were furnished by the railroad company 
for the purpose of lifting up the end of the car. That appliance had 
to be a reasonably safe one, and, if there were proof that the accident 
resulted from the négligent furnishing of insufficient or defective jacks, 
the railroad company would be responsible ; but there is no such proof. 
The judgment is afiirmed. 



REED V. MOORE & McFERRIN. 

(Circuit Court of Appeals, Sixtli Circuit. May 15, 1907.) 

No. 1,617. 

1. Master akd Servant— Injubiks to Servant— Asstjmed Risk. 

Plaintif! was employed in a box factory as a belt repairer and assist- 
ant to the macliinery foreman, to wliose orders he was subject. The 
freight elevator having fallen, plaiutiâ: and the foreman started to repair 
it, and, without mailing any examination of the machinery, assumed that 
tlie elevator fell because of the breaking of the cord. A new cord was 
put in and a stop put on for the ground floor, when plaintiff and the 
foreman went up on the elevator to the second floor to put the stop on 
there, but before they could do so the elevator fell, injuring both of 
them. After the accident a complète examination of the elevator disclosed 
that the drum shaft was bent, and that the sprocket wheel and gearing 
were so broken as to be inoperative, either of whieh might hâve caused 
the accident. Heid. that plaintiff assumed the risk in assisting to put 
the elevator in repair. 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 551-558. 

Assumption of rislc incident to employment, see note to Chesapeake & O. 
II. Co. V. Hennessey, 38 C. C. A. 314.] 

2. Same— FBLI.OW Seevanis. 

Plaintiff and the foreman, while engaged in repairing the elevator, were 
fellow servants, so that plaintiff could not recover for the foreman's 
négligence in failing to discover the defects in the elevator. 

[Ed. Note. — For cases in point, see Cent. Dig. voî. 34, Master and Serv- 
ant, §§ 486-490. 

Who are fellow servants, see note to Northern Pac. R. Co. v. Smith, 8 
C. C. A. 668 ; Flippin v. Kimball, 31 C. C. A. 286.] 

In Error to the Circuit Court of the United States for the West- 
ern District of Tennessee. 

Jere Horn, for plaintifï in error. 

C. L. Marsilliott and C. A. Lightner, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. The plaintiff in error, J. H. Reed, 
was injured by the fall of a freight elevator in the box factory, at Mem- 
phis. Tenu., of the défendants in error, Moore & McFerrin. There 
was no substantial dispute as to the facts of the case, and the court be- 
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low directed a verdict for the défendants. The elevator was an old 
one, and had several times been repaired. Its gearing, consisting of 
the sprocket wheel, cogs, etc., connected with the shaft and con- 
stituting the operating mechanism of the device, was located on the 
ground floor and covered by a sheet-iron hood, which not only pro- 
tected it froni the dust, but screened it from observation. The elevator 
was used for the purpose of carrying material from the ground floor 
to the second floor only, a distance of about 12 feet. 

The duty of keeping this elevator, and, indeed, ail the machinery 
of the factory, in repair, was intrusted to one Antone, the foreman 
of machinery in the plant. The plaintiff in error was employed 
as a belt repairer, but he acted as an assistant to Antone in mak- 
ing repairs on the machinery, and in that sensé was a subordinate 
of Antone, and subject to his orders. On September 13, 1905, the 
elevator suddenly fell from the second to the first floor. It was 
loaded when it fell, but no persons were on it. Antone was noti- 
fied of the fall, and called upon Reed to go with him and assist 
in repairing it. When Antone and Reed reached the elevator, they 
found that the cord which shifts the elevator up and down, was 
broken. The elevator was then at the ground floor. They took the 
old cord ofif and replaced it by a new one. Then it was necessary 
to place the stops on the new cord, so as to stop the elevator at the 
usual places. They put the stop for the ground floor on, and then 
went up on the elevator to the second floor to put the top stop on ; 
but, before they could do it, the elevator fell, injuring both of them. 

It seems that no examination of the operating mechanism of the 
elevator, either that outside or under the hood, except the cable or cord 
used to shift the elevator, which they found broken on their arrivai, 
was made by Antone or Reed. When they found the elevator on the 
ground floor after its fall, and the shifting cable broken, they as- 
sumed that the break in this cable was the cause of the accident, and 
made no further examination. After the accident, a complète examina- 
tion of the elevator, both that outside and that under the hood, was 
made, and it appeared that the fall was not due to the break in the 
shifting cable, but to defects in the operating mechanism ; it being due 
either to the fact that the shaft which held the drum that carried the 
cable was bent about an inch, or that the sprocket wheel and gearing 
were so broken as to be inoperative. The sprocket wheel and gearing 
were covered by a hood ; but it seems that the bent shaft was observ- 
able outside. It is fair to state that there was some conflict as to 
whether the shaft was bent before or after the elevator fell. It may 
hâve been bent by the fall of the elevator. The defect was not no- 
ticed before the elevator fell. The testimony narrows the cause of the 
accident to either the bent shaft or the broken gearing. One of thèse 
causes was observable outside the hood ; the other was covered by the 
hood. One or both of the causes must hâve existed before the 
elevator fell the first time ; for, after the shifting cable was repaired, 
the elevator again fell, indicating it was not the break in this cable 
which caused it to fall. 

The légal question involved is whether, under ail the circumstances, 
Reed assumed the risk involved in assisting to put this broken elevator 
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in repair. The gênerai rule is that the employer is obliged, not only 
to furnish his employés a reasonably safe place to work in, but reason- 
ably safe appliances to work with. This rule, however, is subject to 
the exception that if the employé either knows or ought to know that 
the place or the machinery is in a dangerous condition, and he is' 
engaged in the work of putting in repair, he assumes the risks incident 
to the work of repair. He cannot act upon the assumption that the 
machinery is in repair, when he was employed for the very purpose 
of putting it in repair. There are many cases illustrating différent 
phases of this rule. The exception applies, not only to the work of 
repair, but also to the risks incident to the work of construction. Thus. 
in Armour v. Hahn, 111 U. S. 313, 4 Sup. Ct. 433, 28 h. Ed. 440, it 
was held that: 

"The obligation of a niaster to provide reasonably safe places and struftnres 
for bis servants to work upon does not oblige him to keep a building, wliieli 
tliey are employed in ereeting, in a safe condition at every moment of tlieir 
work, so far as its safety dépends on the due performance of that work by 
them and their fellow servants." 

The case of Gulf, etc., Ry. Co. v. Jackson, G5 Fed. 48, 12 C. C. A. 
507 (Eighth Circuit), grew out of the repair of a portion of the road- 
bed of the railroad which had been undermined. The accident was 
due to the obstructed condition of the ground where the work of re- 
pair was being done, and it was held that under the circumstances 
the injured person assumed the risks attendant upon such obstructed 
condition. In the case of C. & O. Ry. Co. v. Hennessey, 96 Fed. 
713, 38 C. C. A, 307 (this circuit), where a servant was injured while 
handling a defective car which had been placed upon a spécial side 
track used for such cars, it was held that the placing of the car on 
the spécial side track was notice to the employé of its defective con- 
dition, and he was held to assume the risks of handling it. A some- 
what similar case was that of Hauss v. L,ake Erie & Western R. R. 
Ce, 105 Fed. 733, 46 C. C. A. 94 (this circuit). Hère a brakeman 
was injured through catching his foot in an unblocked frog on a part 
of the track under construction. Notice that work was being done 
on the track was held sufficient warning to the brakeman, and he was 
held to assume the risks of working about the track in its existing 
condition. 

The case of Kelley v. Chicago, etc., Ry. Co., 35 Minn. 490, 29 
N. W. 173, grew out of the handling by a brakeman of a disabled 
car. Ile was held to bave assumed the risk. The case of Carl- 
son V. Oregon Short Line Ry. Co., 21 Or. 450, 28 Pac. 497, grew 
out of the repair of the railroad track. The servant engaged in 
the work of repair was held to have taken upon himself the ordinary 
risks incident to such work, but not latent risks known to the master, 
but not disclosed to him or discoverable by the use of proper diligence. 
Another repair case, but this time of a trolley line, was that of Brod- 
erick v. St. Paul City Ry. Co., 74 Mhm. 103, 77 N. W. 28. In this 
case the work of repair was the replacing of a wooden by an iron pôle. 
In the case of Brick v. Rochester, etc., R. R. Co., 98 N. Y. 211, the 
plaintiff's intestate was killed while riding upon a construction train 
used in the work of repair. The train ran off the track by reason of 
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frozen mud alongside the track. It was held that the rule of a safe 
place did not apply, and the only négligence chargeable was that 
of a fellow servant. In the case of Dartmouth Spinning Co. v. Achord, 

84 Ga. 16, 10 S. E. 449, G L. R. A. 190, it was held that a machinist 
employed to keep machinery >i good order takes the risk of dis- 
CQvering its condition at the time he attempts to repair it. Said the 
court, speaking by Chief Justice iilcckley: 

"WliIIp it is tlic duty of a niastci- to furiiish liis servant safe machinery 
for lise», lie is iiiider no duty to fiiriiisli liis iiuicliiniHt witli safe niaeljiiiery to 
be repaircd, or to keep it safe wliilst re]iairs are in prosress. Precisely be- 
canse it is niisafe for use. repairs are oftm nei-essary. Tlie ))l)ysician miglit 
as well iui-'irt on li.'iviu,« a well ])atie]it to lie ti'ented and cured, as the machinist 
to bave somid and safe machinery te lie reiiaired." 

In Bedford Jielt Ry. Co. v. Brown, ll"^ Ind. ii.'59, 42 N. E. 359, the 
accident résultée! from the sli]iping of a wedgc in the track on a rail- 
road bridge in process of construction. It was held that the rule of 
safe applianccs did not apply. "The rule may be broadly stated that the 
master is never liable for failing to supply a safe place for the servant 
to work when the work consists in niaking safe the place and the 
condition of which he complains." 142 Ind. (îGfl, 42 N. E. 361. 

But it is contended that Reed could not be held to hâve assumed the, 
risk of the elevator still being in need of repair, after the broken cable 
had been replaced and Antone had stated that the only thing still to 
be donc was to put on the stops ; that Reed had a right to rely on 
Antone, and did rely on him, and simply followed his orders, and 
was not bound to examine and ascertain for himself the real condition 
of the elevator. But, when Reed went to the elevator with Antone 
to repair it and put it in working order, he knew it was out of repair, 
and he assumed the risk of helping Antone repair it. He knew, when 
he went to work with Antone upon the elevator, that it was not a 
safe elevator, that it needed to be repaired, and that Antone, with 
his help, must put it in repair. In doing this work of repair, Reed 
becanie a fellow servant of Antone, and he assumed the risks resulting 
from that relation. American Bridge Co. v. Seeds, 144 Fed. 60.5, 75 
C. C. A. 407 ; Kinnear Mfg. Co. v. Carlisle, 152 Fed. 933. If Antone 
was négligent, and as a resuit made a mistake, Reed could not hold 
the master responsible for that mistake in thinking the defect was 
repaired when in fact it was not. The master had a right, after calling- 
upon Antone to repair the elevator, to rely upon Antone doing his 
duty, and not reporting or treating the elevator as safe until it was in 
fact repaired and in proper working order. That was what Antone 
was hired'to do, was ordered to do, and had assumed the risk of do- 
ing, and Reed, who was hired to assist him, assumed the same risks ; 
each taking upon himself the risk of repairing the broken elevator, and 
also the risk of the négligence of his fellow servant while the work 
was going on. Neither Antone nor Reed could complain of the 
elevator being defective, inasmuch as that very thing was the cause 
of their being there, and they undertook to set it right, being paid 
for the risk they ran and voluntarily incurring it. Frye, L. ]., 18 
L. R. Q. B. Div. 702. 

The judgment is affirmed. 
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OrilO VALLEY BANK CO. v. SWITZBR et al. 

(Circuit Court of Appeals, Sixtli Circuit May 15, 1907.) 

No. 1,653. 

Bankrupïcy—Osdeb on Claim for Attoeney's Fées— Mode or Review. 

An order of a court of banlvruptcy passins upon the claim of a créditer 
for tlie allowance of counsel fées and expenses incurred iu eoutestinff 
clainis and prosecuting suits on behalf of the estate is not one allowing or 
rejeeting a "debt or claim" agaiust tlie estate witliin the nieaning of 
Bankr. Act July 1, 1898, c. 541, § 25a (3), 30 Stat. SOS [U. S. Oomp. St. 
1001, p. 3432], and appealable thereunder, but is an administrative order 
reviowable ouly on pétition to revise in matter of law under section 24b. 

Appeal from the District Court of the United States for the East- 
ern Division of the Southern District of Ohio. 
A. L. Roadarmour, for appellant. 
HolHs C. Johnston and E. D. Davis, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The controversy brought up on this 
appeal arose in the matter of the bankruptcy of Christian C. Mack 
upon a pétition of the appellant, a principal creditor of the bankrupt. 
for the allowance of attorney's fées and expenses inctirred by it in 
contesting claims of other parties who claimed to be creditors, and in 
proceedings to recover assets. The appellant alleged în its pétition 
that thèse contests and recoveries were made by its own efforts in 
default of action by the trtistees, and were successful in largely aug- 
nienting the estate. It claimed before the référée an allowance of 
$1,800 for attorney's fées and $1,200 for other costs and expenses. 
The référée allowed the petitioner $750 only. The petitioner, feeling 
aggrieved, caused the matter tO' be certified to the district judge for 
review. The district judge confirmed the action of the référée. 
Thereupon the petitioner filed an assignment of errors and a pétition 
for the allowance of an appeal. This pétition stated that it had un- 
dertaken to prosecute (contest, apparently was meant) claims against 
the estate with the consent of the trustées, had expended large sums 
•of money, which had been in large part disallowed, and that the 
District Court had made an order allowing it to appeal from the 
judgment. The appeal was allowed, bond given, and citation issued 
and served. On the argument hère the court failed to notice that the 
case came up by appeal, and not on a pétition for review. But on 
taking the record in hand for further considération we find that we are 
without jurisdiction ; for the proceeding in the District Court was 
an administrative proceeding in the bankruptcy matter, and was nei- 
ther a controversy arising in a bankruptcy proceeding within the mean- 
ing of section 24a of the bankrupt act of July 1, 1898 (30 Stat. .5.52, 
c. 541 [U. S. Comp. St. 1901, p. 3431]), noi- the rejection of a claim 
against the estate under section 25a (3) of the act. 

It has been already decided by this court ai Davidson v. Friedman, 
140 Fed. 853, 72 C. C. A. 553, that such a claim as this is not a claim 
such as is intended by section 25a (3) from the disallowance of which 
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an appeal is given ; and that the question of the allowance of such a 
claim is a question relating to tlie administration of the estate, and re- 
viewable only under section 24b of the act upon a pétition for review. 
We hâve therefore no alternative but to dismiss the appeal. 

We must not be understood, however, as suggesting a remedy by 
a proceeding under section 24b, for it would seem that the controversy 
hère is ovcr a question of fact, while subdivision "a" of section 24 au- 
thorizes only the revision oi matters of law. 

Appeal dismissed, with costs. 



In re WEINREB et al. 
(Circuit Court of Appeals, Second Circuit. Mareh 26, 1907.) 

No. 252. ■ ''':'-■> _■ '-i *- ■:!, 

Bankeuptct— DiscirARGE— Refusal to AîsSweb Mateeial Questions. 

Under Banla'. Act July 1, 1898, c. 541, § 14b (6), 30 Stat. 550 [U. S- 
Comp. St. 1901, p. 3427], as amended in 1903 (Act Feb. 5, 1903, c. 487, 32 
Stat. 797 [U. S. Comp. St. Supp. 1905, p. 084]), which malles it a ground 
for refusing a disctiarge tbat the banlcrupt "iu the course of the proceed- 
ings in banlcruptcy refused * * * to answer any material question 
approved by the court," no more formai approval is required from the 
référée than tlie overruling of objections, if any are made, and the aliow- 
ance of the questions, and the refusai of a bankrupt on his examination 
to answer a (piestion as to what was done with a iarge sum of money 
drawn by him from the bank a short time before the banliruptcy, is suf- 
flcient to warrant the refusai of a diseharge, although after such objec- 
tion to the discharge was made he ofCered to answer the question. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
See 146 Fed. 243. 

Max J. Kohier and Joël M. Marx, for appellant. 
Joseph Rosenzweig, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The district judge refused discharge under the 
sixth subdivision of section 14b of the bankrupt act (Act July 1, 1898, 
c. 641, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]), as amended in 
1903 (Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St. 
Supp. 1905, p. 684] ), which provides for a discharge unless it appears 
that the bankrupt "in the course of the proceedings in bankruptcy 
refused to obey any lawful order of or to answer any material question 
approved by the court." 

The question related to a payment of $18,200 in cash which the 
bankrupts alleged they had made to a person to whom they claim 
that they were indebted on open account. Manifestly it was material.. 
It was put to Weinreb on examination before the référée on January 
27, 1904. No objection was made to it, but he refused to answer, on 
the ground that it would tend to dégrade and incriminate him. The 
same question was put to Merker on Febrnary 17, 1904, under the 
same circumstances and with the same resuit. On March 15th each 
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bankrupt was again asked the same question. Objection was in- 
terposed on the ground tliat it was "incompétent, irrelevant, and im- 
material," but the objection was overruled by the référée and the 
question allowed. Each bankrupt thereupon refused to answer, on 
the ground that it might tend to incriminate him. On March 14th 
spécifications in opposition to discharge were filed ; one of such spéci- 
fications being the refusai to answer this question. Thereafter at a 
hearing before the référée on April 5, 190i, without notice to the 
ûbjecting creditors, and in the absence of their counsel, the bank- 
rupts signified their willingness to answer said question and gave the 
name of the person inquired about. Under thèse circumstances, we 
concur with the district judge in the conclusion that their original re- 
fusai was sufficient ground for denying discharge. We do not as- 
sent to the appellant's contention that any more formai action than 
the overruling of objections (if any are made) and the allowance of 
the question is required from the référée. Upon hearing on applica- 
tion for discharge, the bankrupt has the opportunity to argue before 
the judge that the question put to him was not mater ial, and his rights 
are thus as fully protected as if the référée should certify the ob- 
jections to the question to the court in the first instance. 
The order is affirmed. 



THE FOLMINA. 

(Circuit Court of Appeals, Second Circuit. March 23. 1907.) 

No. 103. 

1. Shipping — Da.ii:age to Caego— Btjrden ov Peooi' as to Ska Pebti,8. 

Dnder a WIl of lading which exempts tbe vessel from liability for injury 
to cargo through périls of the sea, where damage was caused by sea water, 
the burden rests on the vessel to show sufficient stress of weather to 
warrant the inference that such water found access to the cargo through 
a péril of the sea. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Shipping, § 481. 

Loss by périls of the sea. see note to The Dunbritton, 19 C. O. A. 465 ; 
Southerland-Innes Co. v. Thynas, 64 C. C. A. 118.] 

2. Same. 

A decree dismissing a libel to recover for damage to cargo affirmed 
where the évidence left It uncertain whether the damage was caused by 
sea water or by sweat and beat, and the bill of lading exempted the ves- 
sel from liability for In jury caused by périls of the sea or from sweat or 
decay. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Shipping, |§ 481, 
484.] 

Appeal from the District Court of the United States for the Eastem 
District of New York. 

This cause cornes hère upon appeal from a decree of the District Court, East- 
em District of New York, dismissing a llbel, brought to recover for cargo dam- 
age agalnst the Steamship Folmina. The opinion below is reported in (D. C.) 
143 Fed. œc. The steamship sailcd from Kobe, Japan, for New York with 
No. 3 lower hold fllled with rice in bags. Durlng discharge the rlce on the 
starboard side was found damaged. The area of injury was downward from 
tlie first six tiers of bags to the bottom of the hold whieh was dry, forward 
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from about the after end of the hatchway nearly to the bulkbead, and Inboard 
about three or four bags. The damage was eaused by water and conséquent 
beat. The bill of lading exempted the carrier from "the act of God * * * 
loss or damage from * » * explosion, beat or fire on board * * * risk 
of craft or hulk or transshipment and ail and every the dangers and accidents 
of the seas, rivers and canals and of navigation of whatever nature or kind." 
It further provided that the ship "Is not liable for • * * sweat, rust, de- 
cay, vermin, rain, spray." It is manifest upon the proofs, and no one disputes, 
that the damage was eaused either by sweat and heat, or by sea water and 
conséquent heat. The district judge found the évidence not sufficient to sat- 
isfy him as to which of thèse two causes was responsible for the damage. 
Ile exonerated the ship because she had "stipulated against damage from sea 
water," and aiso against damage from heat and sweat. Ile says : "If the 
injurious cause was sea water, its means of aecess is beyond tlie bounds of hu- 
man research or discovery, and the law should not require tlie performance of 
impossibllities as a condition of a carrier's exculpation. Indeed, the impossi- 
bility of discovering how the sea water could enter a sound and properly 
navigated siiip strongly aids the évidence that it did not enter. But that Is 
left undecided. If the in.lury was the result of sweating, heat, or natural de- 
cay due to the inhérent and natural condition of the goods, the sliip is not lia- 
ble. miless the act or omission of the owner or his servants intervened to 
incite or to aid such cause, which is not the case. If the injnry arose from sea 
water, without the carrier's fault, he is released by the stipulation provided 
he shows the fact. * • » when the carrier sliows that a sea péril, in this 
case sea water, within the exception of the bill of lading did the damage, the 
burden is upon the shipper to prove that the carrier's négligence intervened." 

F. M. Brown and Butler, Notman & Mynderse, for appellants. 

J. P. Kirlin, John M. Wcx)lsey, and Convers & Kirlin, for appel'ee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The opinions of the three members of the court 
upon the questions presented in this case are se discordant that no 
g'ood purpose will be served by any detailed statements of the rea- 
sons by which they reach their several conclusions. It will be suffi- 
cient to indicate what those conclusions are. 

Evidently the conclusion of the district judge was arrived at by fîrst 
determining upon whom the burden of proof rested ; and it would seem 
that in determining that preliminary question he assumed that the bill 
of lading stipulated against damage by "sweat" and damage by "sea 
water." The stipulations, however, are in fact against damage by 
"sweat" and damage by "périls [dangers and accidents] of the seas. ' 
This court recently considered the question of burden of proof in the 
case of the Patria, where the exceptions were "périls of the seas" 
and "decay of any kind"; and expressed itself as follows: 

"It is, no doubt, the ruie, as appellant contends, that, when the damage l8 
manifestly of the sort excepted, the ship is uuder no obligation to show the 
promoting cause. To illustrate: If the exception is 'damage eaused by péril 
of the sea,' and the cargo is landed drenched with sait wnter, it will be for 
the ship to show that the sait water found aecess to the cargo through a péril 
of the sea ; but, if the exception is 'damage by breakage,' and the article ar- 
rives broken, the ship is not required to show how it got broken. although the 
llbelant may show that négligence of those on the ship. or of those who stowed 
her or discharged her, eaused the break, and. showiiig that, may recover. If 
the sole damaee to the cargo in the case at bar were manifestly decay, and 
tbe laiiguage of the exception were. as the respondent states in his brief, 'for 
decay eaused by inhérent defect,' the ship would bave the burden of showing 
that the decay was eaused by inhérent defect. If, however, the soie damage 



366 153 FEDERAL REPORTEE, 

was manifestly decay, and the language of the exception were, as given in the 
blll of lading, 'not responsible for damages occasioned by decay of any kind,' 
tlie app«llant would be right in bis contention, and, the cause of the decay not 
being shown to be négligence on the part of the ship, the libel should be dis- 
missed." The Patrla, 132 Fed. 971, 972, 68 C. C. A. 397. 

One member of the court as at présent constituted is of the opinion 
that, where the damage is caused by sea water, the statement of the 
rule as given in the above excerpt is too broad ; that under the English 
authorities (Hamihon v. Pandorf, 16 Q, B. D. 633, 12 App. Cas. 
583, and subséquent cases) the shipowner is relieved when he shows 
that the damage is caused by sea water and there is no évidence that 
any fault, négligence, or unseaworthiness of the ship allowed it to 
enter; and that the American cases (Hooper v. Rathbone, Taney 
•519, Fed. Cas. No. 6,676 ; The G. R. Booth, 171 U. S. 450, 19 Sup. 
Ct. 9, 43 L. Ed. 334) are in accord with this construction. Therefore, 
although not satisfied by the proofs that the damage was caused by 
sweat, he votes to affirm. 

The other two judges adhère to the rule laid down in The Patria, 
but one of them is satisfied that the we'ght of évidence is to the effect 
that the damage was not caused by sea water but by sweat. Therefore 
he votes to affirm. The other judge is not persuaded by the évidence 
to a finding that the damage was caused by sweat, and believes that 
sea water was the cause. He does not think that, under the décision 
in The Patria Case, the shipowner need show just how the water got 
in, but that he must show sufficient stress of weather to warrant the 
inference that it came in because of the action of external causes. 
And, there being no évidence of such stress of weather, he votes to re- 
verse. 

The resuit is that the decree is affirmed, with costs. 

NOTE. — Subsequently a reargument was ordered, and the question as t<^ 
burden of proof was certifled to the Suprême Court. 



THE FERGUSON. 

(Circuit Court of Appeais, Second Circuit. April 4, 1907.) 

No. 218. 

TowAOE— TowiNG Ship from Dky Dock— Ooi.liston with Dock. 

Evidence considered, and lield to establish the contention of a libelant 
that a collision between a steamship and a dry dock from which the ship 
was being towed by a tug was due to the fault of the tug in hauling the 
stern too far to port and against the side of the dpck, because of a mis- 
calculation of the effect of a high wind blowing from that side. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

C. S. Haight, Clarence Bishop Smith, and Wheeler, Cortis & Haight^ 
for appellant. 

C. C. Burlingham and Wing, Putnam & Burlingham, for appellee^ 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges 
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TOWNSEND, Circuit Judge. The judge who Heard and saw the 
witnesses in this cause has indicated in his opinion with characteristic 
frankness that the question of Hability was an open one in view of the 
unsatisfactory, contradictory, and inconclusive character of the testi- 
mony. He says: 

"The resuit of a careful considération is that the évidence does not show 
with preponderating clearness that the ninster of the tug did miscalculate the 
force of the wind and haul his tug too far and forcibly to the westward and 
thereby produce the accident. A too free slacliing of the port bow lines at an 
earlier stage of the removal would produce the same resuit" 

In thèse circumstances, we hâve felt constrained to review ail the 
évidence independently of the conclusions reached by the court below. 

The situation presented was one where, while a steamship was being 
hauled out of a dry dock by a tug, she swung over in the teeth of a 
heavy opposing wind until lier port quarter collided with the port side 
of the dock. The only explanation vouchsafed by the claimant on be- 
half of the tug was that the port bow lines on the steamship, which are 
usually kept tant in such circumstances during the opération of haul- 
ing out, were on this occasion slacked or cast off, with the resuit that 
the bow swung to starboard and caused the stern to swing to port and 
strike the dock. 

There are varions persuasive answers to this contention, namely : 

1. There were two port bow lines out. Two witnesses testiiied to the 
slacking of one port bow line. One of them, as the court below says, 
"testifies that the port bow line was slacked so as to let the bow go to 
starboard, but he did not see the port side of the vessel go to port suffî- 
ciently to coUide with the dock, and seems to admit that the slacking 
of the line could not hâve caused the collision. His évidence strength- 
ens the existing uncertainty by adding features to the happening pe- 
culiar to his own observation." The other witness saw only one port 
bow line out and only one port bow line slacked. 

2. The évidence is to the effect that, where there are two lines, both 
are not ordinarily slacked at the same time, but that it is customary to 
hold on to one line while the other is eased. There is some évidence 
that this custom was followed on this occasion. Claimant's witness 
Devereaux testifies that, when they let go the port bow line, her bow 
was then about 50 feet in the dock; that he thought one of the bow 
lines was taken in just after she floated and started out, then they work- 
ed the forward bow line, which was the only bow line out, down the 
dock; that he would not swear that, when he saw line X loosed ofï 
and signaled to stop, the tug that line Y was not in place, but that, if 
it was there, there was no strain on it at the time because ail the strain 
was on line X, that was the line that held the ship. He further tes- 
tified that it was customary to carry one line down the dock and make 
that fast, and then take the line farthest forward and lead that down 
and make that fast, and so work the ship out ; that the tug stopped im- 
mediately upon signal from him; that the stern of the steamship 
was 350 feet out of the dock when that happened; that he stopped her 
there because he saw her coming over against the other part of the 
dock, the starboard side of the dry dock, and because the towboat pull- 
ing on the quarter would swing her bow barder against the dock ; and 
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that when he ordered the boat to stop when she was ail out but 50 
feet, because they were slacking off the port bow line, that line had been 
made fast on the end of the dock or pretty near it. 

3. With the heavy wind blowing broadside against the port side 
of the steamship, it would seem that any slacking of the port bow line 
which would hâve been sufRcient to swing the stern against the dock 
would hâve caused the bow to swing so far to starboard as to collide 
with the starboard side of the dock or corne close to it. The bow did 
not strike the dock, and ail the witnesses agrée that the swing of the 
bow to starboard was a very slight one. We do not agrée with the 
statement of the witnesses that the letting go of the port bow lines 
would cause the stern to swing to port as on a pivot if the tug was haul- 
ing the steamship straight out or nearly so. But, even if this theory 
be accepted, the fact that the bow did not swing further over toward 
or against the dock indicates that no such slacking occurred. 

4. If, on the other hand, the niaster of the tug miscalculated the force 
of the wind and hauled the stern at an angle too far to port, the ac- 
cident would hâve occurred exactly as it did. Rodan, the master of 
the tug, testified that if the port bow line had been held perfectly tight, 
and he had pulled in the direction of the solid line (a line angling to 
port) at the stern, he would hâve pulled the whole ship right out against 
the side of the dock ; that the tendency of the wind was to swing the 
whole ship bodily over toward the starboard side of the dock ; that it 
would not tend to swing the stern in more than the bow, if she was 
properly taken care of; and that, if she was there without any ropes 
on, the whole ship would hâve to swing evenly to starboard under the 
influence of the wind blowing so hard. He further testified that the 
stern of the steamer did swing over to the left; that she fell back 
again afterwards to the right, .and went back in the middle of the dock 
again because the wind shoved her right off. That the accident was 
caused by the fault of the tug in hauling the stern of the steamship 
too far to port is further indicated by the évidence that the tug started 
out at full speed, and at an angle to the dock, in order to overcome the 
heavy wind. 

We conclude, for the reasons stated above, that the évidence con- 
clusively shows that the slacking of the bow line alone could not hâve 
caused the collision, and, in view of the other évidence discussed, we 
are of the opinion that the négligence of the tug was the sole cause of 
the colHsion. 

The decree is reversed, with costs, and the cause is remanded to the 
court below, with instructions to enter a decree in accordance with this 
opinion. 
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MURRAY V. OER & LOCKKTT HAEDWARE CO. 

(Circuit Court of Appeals. Seventh Circuit. February 8, 1907. Rehearing 
Denied Mardi 15, 1907.) 

No. 1,342. 

1. Patents— Suit fob Infrihgement— Alleged New Infringements. 

Where a patent lias been adjudged valid and infringed and an aocoi-nt- 
ing ordered, it îs the better practice to require tlie complainant to set up 
any alleged new infringements by supplemental bill, wbich can be disposed 
of andi tbe order of référence modified as required, rather than to extend 
tbe accounting to devices wliich liave net been adjudged to Infringe and 
entail costs upon the parties vvhich may prove unnecessary. 

2. Same — Mattebs Concluded by Decree. 

It is not open to a défendant on the question of additional infringements 
after a decree adjudging Infringement by one device to refer to tiie prior 
art to limit tlie scope of the invention to less thau was found by the court 
on the original hearing. 

3. Same — Infrikgemext — Siore Service Ladders. 

ïhe Murray iiateut. No. 44:2,.")31, for a store service ladder, lield in- 
fringedk 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Josiah McRoberts, for appellant. 
John G. Elliott, for appellee. 

Before GROSSCUP, BAKER, and SEAMAX, Circuit Judges. 

PER CURIAM. In Murray v. Orr & Lockett Hardware Co., 138 
Fed. 5G4, 71 C. C. A. 68, we held that Murray' s patent for store service 
ladders, No. 442, .531, issued December 9, 1890, was valid and infringed, 
reversée! the decree which dismissed Murray's bill, and remanded the 
cause "with the direction to the Circuit Court to enter a decree in com- 
plainant's favor for an injunction and an accounting." In that record 
the only infringement proven was defendant's sale of certain ladders 
known as the "Columbia." The Circuit Court entered a decree in con- 
formity to our mandate and referred the cause to a master to take an 
accounting. On the hearing before the master complainant claimed the 
right to inquire into defendant's sales not only of Columbia, but also 
of Nox-em-all, Bon-Ton, and Victor ladders, asserting that thèse last 
named, equally with the Columbia, infringed upon the invention as 
it was defined in our opinion. Défendant insisted that the accounting 
be limited to Columbias. Thereupon the master asked the Circuit 
Court for instructions. The instructions were to proceed with an ac- 
counting as to ail of the types, leaving the question of infringement by 
defendant's sale of ladders other than Columbias open to détermination 
by the court after receiving the report of the master. The master re- 
ported separate amounts as to each of the types. On a hearing of ex- 
ceptions to the report the court entered a decree awarding to complain- 
ant certain sums on account of defendant's sales of Columbia and Nox- 
em-all ladders, and denying relief as to Bon-Ton and Victor ladders on 
the ground that they do not infringe. From the latter part of this de- 
cree complainant appeals. 
153 F.— 24 
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When the order of référence was made, the only infr'ngement es- 
tablished by the decree was defendant's sale of Columbia ladders. We 
think it is better and cleaner-cut practice to require a complainant to 
set up alleged new infringements in a supplemental bill. Thereupon, 
if it should be found that the additional types contain only colorable 
departures from the adjudged infringing type, the decree for an in- 
junction and an acconnting and the order of référence couM be ex- 
tended to cover them specifically ; or, if the changes should appear to 
be so radical that the pending suit ought not to be cumbered and de- 
layed by practically a new issue, the supplemental bill could be dis- 
missed with leave to the complainant to begin an independent suit. 
We deem this the better practice, because, if an accounting before the 
master is extended to devices that hâve not been adjudged by the court 
to be infringements, a very great and unnecessary consumption of 
time and burden of costs may be imposed upon the parties. 

The decree in this case, made after an accounting was had, adjudg- 
ing that the Bon-Ton and Victor ladders are not infringements of the 
patent, is determinative of complainant's rights, and therefore has 
properly been brought hère for review. 

The essence of the invention was thus defined in our opinion : 

"The Murray patent is a stoi'e ladder whose weight is wholly upon tbe 
rollers upon tlie floor or base shelf ; the uppor fastenlug being a loose one, 
by means of hooks intended solely to keep the ladder from tlpping over. 
« * * xhis new thought in the art of ladder making — ^the utilizing of the 
man's weight to adjust the center of gravity — elearly was in the mind of the 
inventor (letters patent. Une 40 et seq.), and flnds embodiment in the meehan- 
ical means adapted to that end." 

And we held defendant's Cohmibia ladder to be an infringement, 
because the upper fastening, though not strictly a hook, performed in 
the combination the office of Murray's hook by "yielding itself, without 
destroying its usefulness, to the baîancing motion of the man's body," 
so that the ladder, with the weight wholly upon the bottom rollers, 
might be propelled laterally without friction. When either side of Mur- 
ray's hook touches the guide-rod, there is a rubbing contact. When 
one side of the Columbia hook touches, there is a rubbing contact; 
when the other, a rolling contact. On both sides of the hooks of the 
Bon-Ton and Victor, which are identical throughout except that one 
runs on the floor and the other on the base shelf, rollers are provided. 
In thèse hooks, as in the Columbia's, there is sufificient looseness to en- 
able défendant to utilize and défendant does utilize the essential feat- 
tires of Murray's invention as we defined it. It was not open to de- 
fendant on. the question of additional infringements to refer to the 
prior art to limit the scope of the invention to less than we had found 
it to be in determining the infringement of the Columbia ladder. As 
the changes from the Columbia type are only colorable, the part of the 
decree that is questioned on this appeal must be reversed. 

A suggestion was made with respect to our ascertaining from the 
master's report the amounts that should be adjudged on account of 
thèse additional infringements. We think the assessment should be 
made by the Circuit Court. 

Decree reversed for further proceedings. 
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Ex parte CHAPMAN. 

(Circuit Court, D. Idaho. Aprll 20, 1907.) 

Ko. 44C. 

WiTNESSES— Privilège— BooKS akd Papees— Production— Books of Cokpo- 

EATIOK. 

Petitioncr was a stockliolder and résident manager of a foreisçn corpora- 
tion doing business in Idalio, and conducted on the corporation's behalf 
such transactions as it engaged in witli référence to the acquisition of 
timber lands within such state, and the corporation's books, records, and 
and papers, showing such transactions in petitioner's possession, wero 
niade by petitioner or under his direction. Held that, if such records dis- 
closed the commission of a crlminal offense by the corporation in tlie ac- 
quisition of such timber lands, they also sbowed petitioner's complicity 
therein, and hence he was properly entitled to refuse to produce such 
books and records before the grand jury, for the purpose of enabling such 
body to détermine whether an offense had beon committed, because the 
production of such books would tend to incriminate blm. 

FEd. Note. — For cases in iwint, see Cent. Dig. vol. 50, "Witnesses, §§ 
1038-1040.] 

Habeas Corpus. 

The pétition of L. G. Cbapman for a writ ot hnbcis corpus, alloging that 
he is unlawfuUy imprisoned and restrained of his liberty by the United States 
marshal for the district of Idaho, in the county jail of Ada county, Idaho, 
having been presented, and an order tliereupon liaving been made and served 
upon the marshal requiring blm to show cause why the writ should not issue 
as prayed for, there ajjpear from tho pétition and the return of the marshal 
to the order to show cause the following faets and proceedings: On April 
5, 1007, the petitioner was served with a subpœna duces tecum issued out of 
the District Court of the United States for the district of Idaho, cominanding 
him to appear forthwith before the grand jury, then aud there imijaneled 
in said court, to testify and to produce before the grand jury the following: 
Ail books of account of every name, nature, and description of the Barber 
Lumber Company in Idaho ; and ail stock books or other records showing the 
owners, past and présent, of the stock of the said Barber Lumber Company, 
and ail transfers of the stock thereof ; and ail books, records, papers, and 
correspondence relating to the acquiring and perfecting of title to timber and 
other lands in the state of Idaho ; aud ail records, accounts, aud correspon- 
dence with every offlcer, employé, représentative, agent, or attorney engaged 
in or employed for the purpose of acquiring title or perfecting title to tim- 
ber or other lands in the state of Idaho for the said Barber Lumber Com- 
pany, and ail accounts with the payment or payments made to any and ail 
of said ofHcers, employés, représentatives, agents, or attorneys ; and any and ail 
books, records, and papers showing the paymeiit made on account of the 
purchase of any and ail timber or other lands in the state of Idaho and to 
•whom such payment or payments were made, and the manner of such pay- 
ment ; and any and ail contracts and agreements made with any person, as- 
sociation, agent, oflicer, représentative, employé, or attorney in référence to 
the acquiring of timber and other lands in the state of Idaho ; and any and 
ail cash books, ledger accounts, bank books, notes, canceled checks, and the 
stubs of any and ail check books, showing ail payments to any person, flrm. 
or corporation on account of acquiring and perfecting title to timber and 
other lands in the state of Idaho by said Barber Lumber Company ; and 
ail correspondence had by you, as manager or otherwise, with any officer, 
attorney, employé, représentative or agent of said company, in référence to 
the acquiring and perfecting of title to any timber or other lands in the 
state of Idaho; also the articles of Incoiporation of said Barber Lumber 
Company and the minutes and records of the meetings of the stockholders 
and direetors of said Barber Lumber Company ; and ail maps, plats, ajid tract 
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or abstvact books, sliowiiis tlio laïKls and timber on lands, owned by, claimed 
by, or held in trust for said Rarber Lumber Comiiiuiy. The abovc to include 
tbe origiuals. dui)licates, and ail copies, letter-press, carbon, or otbevwise, 
of any and ail of tbe aforesaid books, records, documents, correspondonce, 
and papers, f'roni tbe orgauization of the said Barber Lumber Com])any down 
to and inelndin.a; tbe year 19(Mi, now in your possession or iinder your control, 
or in the possession or under tbe control of any asent, employé, représentative, 
attorney, or offlcer of said Barber Lumber Company in the state of Idaho. 

The subpœna was addressed to John Doe, tbe Barber Lumber Company, a 
corporation, and L. G. Chapman, manager. Barber Lumber Company. On 
April 6, 1907, the grand jury made a report to the court that on that day, 
in pursuance to the subpœna, the petitioner appoared before the grand jury 
and under oath admitted that lie had in his possession and custody and under 
hia control certain of the books, records, papers, documents, and correspond- 
ence as called for in said subpœna, but that he then and there declinod and 
refused to produce the same in obédience to said subpœna. t'pon that report, 
the court on the same day ordered that the iietitioner appear and produce 
said books, records, papers, documents, and correspondence as required by the 
subpœna, or show cause why he should not be ad.iudged in contenipt of the 
court. 

On the hearing so ordered, it «'as stated by the district attorney that the 
matter before the grand jury was the investigation of the alleged illégal pro- 
curement of timber lands of the Tînited States now owned by the Barber Lum- 
ber Company, and to discover whether the books migbt not disclose that the 
Barber Lumber Company or soaje one else had acquired land illegally, and 
the district attorney said : "If they hâve any correspondence with any em- 
ployé or agent or attorney or any one else that lias appeared in connection 
with this acquiring of timber lands, we also want that." Ou the same day 
the court made the foUowing order: 

"It is hereby ordered that the said L. G. Chapman shall produce before the 
said grand jury ail books, records, documents, papers, and correspondence re- 
lating directly or iiidirectly to the acquiring and perfeetiug of title to timber 
lands in the state of Idaho by the Barber I/uniber Company ; and ail records, 
accounts, and correspondence with every offlcer, employé, représentative, agent, 
or attorney, engaged in or employed for the iiurpose of acquiring title or per- 
feeting title to timber lands in tbe state of Idaho for the said Barber Lumber 
Company ; and ail accounts with and the paymeut or payments made to any 
and ail of said offleers, employés, représentatives, agents, or attoriieys ; and 
any and ail books, records, and papers showing tlie payments made on ac- 
count of the purchase of any and ail timber lands in the state of Idaho and to 
whom suoh payment or payments Avere made and the manner of such pay- 
ments ; and any and ail cash books, lodger accounts, bauk books, notes, caii- 
celed checks, and the stubs of any and ail check books showhig any and ail 
payments to any person, firm, or corporation on account of acquiring or per- 
fecting title to timber lands in the state of Idaho by the said Barber Lumber 
Company ; and ail correspondence had by you as manager or otherwise with 
any offlcer, attorney, employé, représentative, or agent of said company with 
référence to the acquiring and perfeetiug of title to any timber lands in the 
state of Idaho ; and ail maps, plats, tract, or abstract books, showing the land 
and timber on lands owned by, claimed by, or held in trust by said Barber 
Luniber Company ; and shall produee ail books, correspondence, and documents 
that bave any connection, whether directly or indirectly, with the acquiring by 
the said Barber Lumber Company of timber lands in the State of Idaho. The 
object of the foregoing order being to produce ail such évidence before the 
grand jury as pertains to the acquirement of timber lands by the Barber Lum- 
ber Company in the state of Idaho and showing ail transactions in relation 
thereto." 

On April 8th, the grand jury came into court and reported that upon the 
appearance of the petitioner before that body, viith certain books. papêi^s, and 
correspondence in compliance with the subpoena, he declined to allow the mem- 
bers of the grand jury or the district attorney to inspect the same for tbe pur- 
pose of determining for themselves as to what the books contained that was 
pertinent and matorial to the investigation. Counsel for the petitioner then, 
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in open court, said tliat the way tlie petitioner coukl tell whetlier he was obey- 
iua; the order was to ascertain for liimself, with the advice of his attorney, 
whrtt was pertinent to the investigation, and said: "\Ve will submit It to 
jour honor very willingly, and let your bonor détermine what of tbose things 
pertain to the aciiuisition of timber lands." Tlie court declined to do this, 
saying : "It is out ot the question for the court to assume to act as tlie grand 
jury and to examine thèse accouuts as counsel lias suggested." The court 
said further: "It is not for the petitioner to assume to say what api)lies and 
what does not, but for the grand jury to say what aj)plies and what does not 
ajiply ;" and added: "ïbe order now is that the grand jury shall be eutitied 
to ail the books and correspondeiice, and every item as narned in that order 
there, and, without the authority to the nuniager of this conipany to détermine 
what is pertinent, and what is not pertinent, that they sball bave before the 
grand jury, and they sball détermine wbether it is pertinent to this issue or 
not. And if this order is not carried out in good faith, this manager will 
go to the county jail." And the court addressed the grand jury as follows : 
"Now, gentlemen, as fast as thèse books and papers come before you, if they 
do come before you, whenever you flnd any aceount or any paper that does 
not pertain to the investigation that you are now pursuing, you will lay it 
fiside at once, and make no further investigation of it, but, whenever you find 
anything that in your belief pertains to the investigation that you are now 
following, that you will Invcstigate cai-efully, and will not leave it to Mr. 
(Hiapman to détermine wbether it is pertinent or not. You are the judges to 
détermine, and not Mr. Chapman." 

On April 9th, the grand jury ma de a report to the court that the petitioner 
further appeared before the grand jury on tliat day, and, upon being interro- 
gated, said he would refuse, and did refuse, to produce any of the books, 
papers, correspondence, or other documents of said Barber Lumber Company, 
and based such refusai upon his written auswer, wbich is as follows: 
"To the Foreman and Gentlemen of the (îrand .lury : 

"I shall bave to décline to produce the documents called for in the subpœna 
served upon me and in the orders of the court in relation thereto : 

"First. I am the gênerai manager of the P.arber Lumber Company, and also 
a stockliolder in said corporation. I bave been such gênerai manager ever 
since said corjioratiou commenced business in Idaho, and bave represented the 
corporation in this state. As such gênerai manager, I bave knowledge of its 
dealings in relation to procuring the government timber lauds in this state; 
and also of ail its business affairs within the state of Idaho. I hâve had con- 
trol and custody of ail the books, papers and records called for in the sub- 
pœna served upon me and referred to in the orders of the court in référence 
thereto. 

"Second. For the reason that the subpœna and order of the court contravene 
the fourth amendment of the Coiistitution of tbe T'nited States; that said sub- 
pœna and order of tbe court directing the production of ail the books, records 
and files in the office of the Barber Lumber Conipany is too gênerai in ita 
character, and is unreasonable and against the law. 

"Third. That the subpœna servod upon nie, and the order of the court in 
relation thereto, gives me no information whatever as to tbe person or mat- 
ters under investigation by the said grand jury, aud therefore no intimation 
as to what documents would be material and sliould be iiroduced by me be- 
fore said grand jury. 

■'Fourth. That the district attorney, Mr. Euick, stated in open court that 
there was évidence before the grand jury touching the acquisition of lands by 
the Barber Lumtier Company of which the witness, Chapman, might be and 
verj likely was ignorant, and therefore he could not be permitted to be the 
judge as to wbether or not the évidence which he offered was pertinent. 

"Fifth. That the records, documents and papers called for in said subpœna, 
and orders of the court niade in référence thereto, contain. to a large extent, 
ail the private business transactions of said Barber Lumber Conipany, and 
private and confidential correspondence which could in no manner be of 
any value or aid to this grand jury in any of their délibérations, and the pro- 
duction and exposure of said books, records and documents to said district 
attorney, his associâtes, and the grand jury, would invade the private busi- 



374 153 FEDERAL REPORTEE. 

ness affalrs and private correspondence of myself and the Barber Lumber Com- 
pany, aud is tberefore unreasonable and void. By the order of this court I am 
required to leave thèse records, documents and évidence In the possession of 
the grand jury and district attorney, in order that he may sélect, after an in- 
vestigation of ail thèse private matters, such parts thereof as he may deem 
material ; and that said books, records and documents are to be taken from 
my possession and given into the possession of said district attorney for said 
purpose. 

"Sixth. I shall also hâve to décline to produce or exhibit to the grand jury 
for their considération, the records, correspondence and documents called for 
in said subpœna served upon me in this matter, and in the orders of the court 
in relation thereto, on the ground that the production of said records, corre- 
spondence and other documents might tend to incriminate me, and that the 
subpœna to produce the same, and the order of the court in relation thereto, 
and the production thereof vrould be contrary to the flfth aniendment to the 
Constitution of the United States, which déclares : 'No person shall be com- 
pelled. In any criminal case, to be a witness against himself.' 

"The above and foregoing objections are made by me in good faith and 
vvithout any disrespect to the court or grand jurj', and without any intention, 
upon my part, to obstruct or in any manuer interfère with the due adminis- 
tration of justice, but solely to protect my légal rights in the promises. 

"L. G. Chapman." 

Thereupon, on the same day, the court ordered that the petitioner be ad- 
judged guilty of eontempt of the court in refusing to comply with its order ; 
that he be punished therefor ; and that he be remanded to the custody of the 
United States marshal for the district of Idaho and be by him conflr^d in the 
county jail of Ada county until he complied with the aforesaid order, or 
until some one on bis behalf produce said documents and papers for the in- 
spection of said grand jury, or until the further order of the court. 

Albert A. Fraser. and Lyttleton Priée, for petitioner. 
W. C. Bristol, for the United States. 

GILBERT, Circuit Judge (after stating the facts). While the pro- 
ceedings began with a subpœna duces tecum, directing the petitioner 
to bring before the grand jury the books and records of the Barber 
Lumber Company, they finally resulted in an ultimatum from the court 
ordering him to produce the books and papers and submit them to the 
inspection of the grand jury, and giving the grand jury the authority, 
which was expressly denied to the petitioner, to détermine what was 
pertinent, and what was not pertinent, to the subject which was under 
considération. That subject had been announced in open court to be 
the investigation of the proceedings whereby the Barber Lumber Com- 
pany had acquired title to timber lands of the United States in the 
State of Idaho. It was not disputed that the Barber Lumber Company 
was incorporated without the state of Idaho, and that the petitioner 
was, and from the first had been, the manager of its business in the 
state of Idaho. It followed from this that the acquisition of title to 
timber lands must hâve been conducted on behalf of the corporation 
by the petitioner, and that everything that was done in that connection 
was done with his knowledge and under his direction. If, therefore, 
there was criminal violation of law in acquiring those lands, there 
is every reason to assume that the petitioner must necessarily bave 
been implicated therein, and that an inspection of the books would 
furnish évidence against him. That was one of the grounds of bis 
appeal to the protection afïorded by the fifth amendment and his re- 
fusai to comply with the order of the court. The fifth amendment, 
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whîch provîdes that one may not be compelled in a criminal case to be 
a witness against himself, is closely allied with the fourth amendment, 
which inhibits unreasonable searches and seizures. Said the court, in 
Bovd V. United States, 116 U. S. 616-633, 6 Sup. Gt. 534, 534, 29 
L. "Ed. 746: 

"We hâve been unable to perceive that the seizure of a maii's private books 
and papei's to be used in évidence against him is substantially différent from 
eompelling him to be a witness against bimselï. We thinlc it is within the 
clear intent and meaning of those terms." 

On page 631 of 116 U. S., page 533 of 6 Sup. Ct. (29 L. Ed. 746) 
the court said : 

"And any compulsory discovery by extorting the party's oath or eompelling 
the production of bis private books and pïipers to convict him of crime, or to 
forfeit bis property, is contrary to the principles of a free government." 

Elsewhere in the opinion, the court said: 

"It is our opinion, therefore, that a compulsory production of a man's pri- 
vate papers, to establish a criminal charge against him or to forfeit bis prop- 
erty, is witliin the scope of tlie fourth amendment to the Constitution in ail 
cases in which a searoh and seizure would be, because it is a material ingrédi- 
ent and aiïects the sole object and purpose of search and seizure." 

But it is said that while one may not be compelled in a criminal case 
to produce his own books and records, if they tend to criminate him, 
he can clairn no protection under either the fourth or the fifth amend- 
ment when, as hère, he is called upon to produce, not his own books, 
but the books of a corporation of which he is an officer. In support 
of that view référence is made to McAlister v. Henkel, 201 U. S. 90, 
26 Sup. Ct. 385, 50 L. Ed. 671, in which the court said : 

"Indeed, the autborities are numerous to the effect that an officer of a cor- 
poration cannot set up the privilège of a corporation as against his testimony 
or the production of their books." 

But hère the petitioner is not setting up the privilège of the cor- 
poration as against the production of its books. He is asserting his 
own privilège, for his own benefit, on the ground that the books of 
the corporation, of which he is the custodian, will tend to incriminate 
him. 

In Haie v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652, 
Haie, who was the secretary and treasurer of a corporation, had been 
subpœnaed to produce the books and papers of that corporation be- 
fore a grand jury. He asked to be advised of the nature of the investi- 
gation in which he had been summoned. Upon being informed by 
the district attorney that it was a proceeding under the Sherman act 
to protect trade and commerce against unlawful restraint and monopo- 
lies, and that, under Act Feb. 25, 1903, c. 755, 32 Stat. 904 [U. S. 
Comp. St. Supp. 1905, p. 602], no person could be prosecuted or sub- 
jected to any penalty on account of any matter or thing concerning 
which he might testify, or produce documentary évidence in any 
prosecution under said act, the witness refused to answer questions 
or to produce the papers and documents called for in the subpœna, 
upon the ground that they might tend to criminate him. He was 
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committed for contempt, and habeas corpus proceedings were in- 
stituted for his release. On appeal to the Suprême Court, it was held, 
following Brown v. Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 L. 
Ed. 819, that the witness could not refuse to answer for the reason 
that the act of February 25, 1903, afforded him absokite immunity 
against future prosecution for the offenses as to which he was to 
be interrogated and was to produce books and documents. The 
court said: 

"The interdiction of tlie flftli amendment opérâtes only wliere the witness 
is aslied to incriminate himselt' ; in other words, to give testiniony which may 
possibly exx)ose him to a criminal charge. « * * if the constitutional 
amendment were unatfected by tlie immunity statute, it would put it within 
the power of the witness to be liis own judge as to what would tend to incrim- 
inate him, and would justify him in refusing to answer almost any question 
in a criminal case, unless it clearly appeared that the immunity was not set up 
in good faith." 

It is the clear meaning of thèse words, and the plain nnport of the 
décision, that, but for the immunity statute, the witness would, under 
the fifth amendment, hâve had the right to judge for himself as to 
what would tend to incriminate him, and would hâve been justified 
in refusing to answer almost any question. And such was the view 
of the court below in the décision from which the appeal in that case 
was taken. In re Haie (C. C.) 139 Fed. 496. In that case, Wallace, 
Circuit Judge, said: 

"The contention for the petitioner, that the order of the court violâtes the 
constitutional prohibition against eompelling a person to give évidence against 
himself in a criminal case, would be fairly sound, were it not for the etîect of 
the immunity act of Cougress of February, 1903." 

There were further remarks of the court in that case which are 
particularly applicable to the présent case. Said the court: 

"In view of his officiai relations with the corporation, it fairly may be as- 
sumed that the petitioner had participated personally in some of the acts or 
transactions whicli were the alleged offenses of the corporation, and was there- 
fore originally responsible himself." 

When a question is propounded to a witness in the course of his 
examination in court or before a grand jury, he may be compelled 
to answer, unless there is reasonable ground to apprehend that his 
answer may furnish a link in the chain of évidence that might 
expose him to criminal prosecution. On the trial of Aaron Burr, 
25 Fed. Cas. 38, No. 14,692e, it was contended on the part of a wit- 
ness that he was to be the sole judge of the effect of his answer. 
Chief Justice Marshall held that this was too broad a claim, but also 
held that it would be too narrow a rule to hold that a witness can 
never refuse, unless the answer will per se convict him of crime, and 
that the correct rule is that a witness is not compellable to disclose 
a single link in the chain of proof against him. In Ex parte Irvine 
(C. C.) 74 Fed. 954, Judge Taft held that where, from the évidence 
and the nature of the question, the court can definitely détermine 
that the question, if answered in a particular way, might form a link 
in the chain of évidence to establish the commission of a crime by 
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the witness, the court can inquire whether the witness claimed his 
privilège in good faith, otherwise it is only where the incriminating 
effect of the question is doubtful that the witness' motive may be 
considered, for in such a case his bad faith would tend to show that 
his answer would not subject him to any danger. The reasons why 
a witness may not be required to answer a question which he claims 
may tend to criminate him apply with added force to a case where 
he is ordered to subject to the inspection of a grand jury books and 
papers which contain the record of his connection with transactions 
which are alleged to be criminal in their nature. In the présent case, 
it is not perceivable that there can be any question of the good faith 
of the petitioner in declining to subject the books to examination. 
Although they are in fact the books of the corporation, they are 
nevertheless to ail intents and purposes his own books. They are 
records made by him or under his direction, and are in his charge 
and control. They refer to transactions which he has conducted. 
If they show the method in which the corporation acquired title to 
timber lands, they necessarily disclose his own acts. It is not de- 
nied that the présentation of the books and their inspection by the 
grand jury is desired for one purpose only. This is fully shown by the 
record of the proceedings before the court. It is that they be re- 
sorted to to ascertain what individual or individuals may be subject 
to indictment for violation of the laws of the United States in ac- 
c^uiring title to timber lands. I think it very clear that if the books 
contained the évidence thus sought, tending to prove the violation 
of law, there was reasonable ground for conciuding that they might 
hâve tended to incriminate the petitioner, and that therefore his 
plea of privilège should hâve been sustained. 

The présent case is plainly distinguishable from United States v. 
Collins (D. C.) 145 Fed. 709, recently decided by Judge Wolverton 
in this circuit. In that case a partner was subpœnaed to bring the 
partnership books before the grand jury. In the contempt proceed- 
ings which ensued, the subject-matter of the investigation before 
the grand jury was not disclosed ; nor was it shown what relation 
the vi'itness sustained thereto, or in what manner the investigation 
would affect him. It appeared that he claimed the protection of the 
fîfth amendment before he had been sworn as a witness. The court 
held that, until he was sworn as a witness, so that his claim of a con- 
stitutional privilège might be made under the sanction of an oath, 
he could not assert it. 

As the return to the order to show cause is precisely the same 
that the marshal must bave made if a writ of habeas corpus had 
been issued and served on him, ail the facts are presented, and it is 
possible to détermine the right of the petitioner to be discharged as 
fully as if he were présent under the writ and in the marshal's cus- 
todv. Ex parte Yarbrough, 110 U. S. (io:?, 4 Sup. Ct. lf):>. 28 L. 
Ed.' 274; Ex parte William Wells. 18 IIow. 308. 15 L. Ed. 421; 
Ex parte Watkins, 7 Pet. 571, 8 L. Ed. 786 ; Ex parte Bull, 1 Saund. 
& C. 141; Ex parte Cross, 2 H. & N. 354; Sims Case, 7 Cush. 
(Mass.) 285. 
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Under the authorities^ I am compelled to hold that the judgment 
committing the petitioner for contempt is void, and that he is entitled 
to be discharged from custody. 

It is so ordered. 



THE CITTA DI PALERMO. 
(District Court, S. D. New York. March 28, 1907.) 

1. SiiippiNG— Carriage or Goods— Verbal Co?;tbact Followed by Bill of 

Lading. 

Where a biil of lading does not conforin to the original contract of sliip- 
ment, it must yield, in ttie absence of proof tliat the parties intended 
thereby to create a new agreement. ^ 

2. Same— Bill of Lading — Siqning xjndeb Protest. 

Where a bill of lading presented by the carrier to the shipper for sig- 
nature, after the shipment has been made, does not conform to the orig- 
inal contract, but includes oar'go not talven by the vessel as agreed, it is 
a proper course for the shijiper to sign the same under protest, aud sucli 
protest will préserve its rights. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 414, 
416.] 

3. Same— Dead Freigut— Refusal to Take Full Cargo. 

Libelant and respondent entered into a verbal contract that one of re- 
spondent's steamers should load and transport a quantity of marble front 
Spezia, Ital.y, to New Yorlî. ïbe marble was delivered, as agreed, along- 
side the steamer, which made the voyage with only a part of the cargo, 
insisting subsequently that libelant's agent should sign a bill of lading for 
the whole, describing the omitted portion as "short shipped," which bill 
the agent signed under protest. HclO, that libelant was entitled to re- 
cover from the steamer the amount exacted in exeess of the freight earn- 
ed, and a!so the damages suffered by reason of the refusal to talîe the re- 
mainder of the cargo. 

In Admiralty. 

Wheeler, Cortis & Haight, and Clarence Bishop Smith, and John 
W. Griffin, for libelant. 

Convers & Kirlin, for claimant. 

ADAMS, District Judge. This a-^^'on was brought by the Equi 
Valley Marble Company, Limited, a^^. ist Walter f\ Becker and the 
Steamship Citta di Palermo to recover the sum of $189.75, which it 
claims it was forced to pay to the respondent for the freight on a 
portion of certain marble he contracted to transport from Spezia, 
Italy, to New York, which was not actually carried, also to recover 
the additional sum of $300 as damages for the failure to transport 
ail of the marble in conformity with the contract. The respondent,, 
owner of the steamer, presented no testimony, alleging that he was 
not ready for trial. He had, however, been given ample opportunity to 
obtain any foreign testimony that was procurable and it was not con- 
sidered that he was entitled to further delay. His defence, therefore,, 
rests upon such facts as appear from the libellant's testimony, taken 
de bene esse, and documents identified thercin and by witnesses for him 
hcrc. 



THE CITTA DI PALEEMO. 379 

The testimony of the libellant's witness, Mr. Dempster, shows that 
he was the managing director of the libellant, engagée! in quarrying 
marble and shipping it from Spezia ; that in August, 1904, he made a 
verbal contract with the agent of Becker in Spezia to take 500 tons 
oi marble in September for shipment to the United States at a certam 
rate, which included the loading, by the respondent's line of which the 
Citta di Palermo was one; that the respondent sent his vessel to 
Spezia about September 33, 1904 ; that the 500 tons were then ready 
in lighters for delivery alongside the ship ; that the steamer took 295^ 
tons and sailed without the remainder; that a bill of lading was sub- 
sequently issued by the steamer and signed by the agent of the 
libellant at Spezia, one Joyce, which covered the marble actually 
shipped, also the 204J tons not taken on board ; that the total f reight 
claimed by the steamer was £243.15.9 for marble on board and 
£99.1.6 for that left behind; that after the steamer took aboard the 
295| tons she left the port and ten days thereafter the respondent 
presented the bill of lading mentioned to the agent of the libellant 
for signature, which at first was refused because of the charges con- 
tained in the margin for dead freight on the 204| tons but, after the 
respondent had refused to modify it, fînally signed the bill of lading un- 
der a protest, of which the folUowing is a copy : 

"We, the Rqui Valley Marble Company, Limited, iu the name of our re- 
i^ponsible agent, Hilles Tully Dempster, résident at Spezia, Italy, do hereby 
protest against the action of one Becker, Qnirola and Giaeopini in cansing to 
Xye issued and forcing the Company to accept inaccurate Bills of Lading cover- 
ing a consignment of marble shipped by the Company and carrled by the 'Citta 
dl Palermo' from Spezia to New York and notice is hereby givon that the Eqiii 
Valley Marble Company, Limited, will hold the said Becker, Quirola, Giaeopini 
and their agents severally and jojntly responsible for ail loss or damage which 
may resuit from their action. 

Signed for the Rqui Valley Marble Company, Ltd. 

by H. T. Dempster, 

General Manager. 

Spezia, Italy, October l.ôth, 1904." 

Mr. Dempster further testified that the libellant was forced to sign 
the bill of lading in order to get the merchandise in the public stores 
in New York to save storage. It is urged by the respondent that it 
was not necessary to hâve the bill of lading for such purpose; that ail 
the rights of the libellant could hâve been preserved without it and any 
controversy for the possession of the goods determined in an action 
instituted to achieve that end. The protests were, however, simple 
and natural courses for the libellant to pursue under the circumstances 
and I think preserved its rights incident to the failure of the vessel 
to take ail the goods the respondent agreed to carry and the payments 
exacted on his account before the libellant could obtain possession of 
its goods in New York. Under the contract, it was the duty of the 
vessel to load. the marble with its own appurtenances, and it, not the 
libellant, was responsible for the delay in loading and for the dam- 
ages sufïered by the libellant by reason of some of the shipment not 
being taken on board. 

The respondent relies upon the bill of lading as a defence but 
a document of that character does not suffice to bind the parties to it 
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where it does not correctly represent the facts. This bill of lading was 
not the original contract between the parties but in a case of this kind 
merely évidence of it. Hère an oral agreement for the carriage of the 
marble was first made in the expectation doubtless that a bill of lading 
would confirm it, but it did not. Where the bill of lading does not 
confomi to the original contract, the former must yield in the absence 
of proof that the parties intended thereby to create a nevv agreement. 
It was said by Judge Brown in Crenshawe v. Pearce (D. C.) 37 Fed. 
432, 434: 

"The bills of lading are not, as the libellants contend, the only contraets be- 
tween the parties. Even if they had been regiilarly issued, they would only 
hâve been in exécution of the previous contraets of affreightnieut, wliich pro- 
vided that bills of lading should be giveu. The bills of lading stand in the 
same relation to the original contraets of afCreightment tliat bills of lading 
hold to the charter-parties under which they hâve been given. In the latter 
class of cases it bas been long settled, not only that the bills of lading do not 
supersede the provisions of the charter-purty in so far as they differ from it, 
but that they are controlled by the oharter-iiarty, in the absence of auy proof 
of authority and intention to make a new contract. 1 Pars. Adui. 280 ; Tlie 
Chadwicke (D. C.) 29 Fed. 524, and cases there cited; Ardan v. Thebaud (D. 
C.) 35 Fed. 620." 

Hère the signature to a bill of lading was obtained from the libellant 
after the goods were shipped, when its agent was undei the impres- 
sion that the bill of lading would be required in New York to obtain 
possession of the goods and he therefore signed it under a written 
protest, in confirmation of a previous verbal one, after the vessel's 
owner had refused to strike out the objectionable matter. This was 
a species of duress sufficient to coerce the libelant into signing and I 
do not think the respondent is now entitled to take advantage of it. 

There will be a decree for the libellant, with an order of référence. 



BOWMAN V. ALPHA FAMIS et al. 
(District Court, N. D. New York. Jlay 11, 1907.) 

BA.NKnuPTCY — Pkeferbhoes— Vacation — Actions — Jurisdiction. 

Bankr. Act July 1, 189S, c. 541, § 60b, 30 Stat. 5G2 [U. S. Comp. St. 1901, 
p. 3445] as amended by Act Cong. Feb. ô, 1903, c. 487, 32 Stat. 799 [U. S. 
Comp. St. Supp. 190.^, p. 6891, provides that for the purpose of recovering 
a préférence any court of bankruptey, as previously deflned, and ariy state 
court which would bave had jurisdiction if bankruptey had not inter- 
veued, shall hâve concurrent jurisdiction. IleJd, that a United States Dis- 
trict Court as a court of bankruptey bas jurisdiction either at law or lu 
equity to set aside a T)reference alleged to hâve been given after the amend- 
nient of the act, without the consent of the créditer alleged to hâve been 
preferred. 

[Ed. Note. — iJurisdiction of fédéral courts in suits relating to bank- 
ruptey, see note to Bailey v. Mosher, 11 C. C. A. 313.] 

Welch, Heine & Fall, for plaintiff. 
W. B. Matterson, for défendants. 

RAY, District Judge. The complaint in this action brought in this 
court by the trustée in bankruptey of Frederick H. Tuting against 
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Alpha Farms and Romelia J. Sawdey, as executrix, etc., of O. Gilbert 
Sawdey, allèges that Alpha Farms is a domestic corporation of the 
State of New York, and that during August, 1906, and for a long time 
prior thereto, had had dealings and business transactions vvith Freder- 
ick H. Tuting, and had sold and delivered to him milk and cream, 
and that August 31, 1906, said Tuting was owing said Alpha Farms 
therefor the sum of $3,700 ; that said Tuting was then owing other 
creditors varions debts aggregating about $8,000, and that said debts 
remain wholly unpaid, and hâve been proved in the bankruptcy pro- 
ceedings hereafter referred to ; that between the Ist and llth days of 
September, 1906, said Tuting paid over in cash and checks said $2,700 
to the agent and manager of said Alpha Farms; that the said money 
and checks were deposited in the First National Bank of Earlville, 
N. Y., in the account of O. Gilbert Sawdey, in which said personal 
account of said Sawdey ail deposits of the défendant Alpha Farms 
were made, and that the account of said Alpha Farms and O. Gilbert 
Sawdey were thereby unlawfully increased in the sum of $3,700. The 
death of Sawdey and the proof of his wiU and the appointment and 
qualification of his executrix are duly alleged. 

The complaint further allèges that at the time of such payments 
by said Tuting he was insolvent within the true intent and meaning 
of the bankruptcy act, and that said Alpha Farms had at the time 
reasonable cause to believe that Tuting was insolvent, and that said 
payments were intended to and did create a préférence in favor of 
the défendant Alpha Farms, and that the effect of such payments and 
transfer of money and checks was to secure said Alpha Farms a greater 
percentage of its debt than that of any other creditor of the same class. 
The complaint also allèges a demand by the trustée in bankruptcy for 
said $2,700. The complaint further allèges that September 13, 1906, 
an involuntary pétition in bankruptcy was filed in this district against 
said Tuting, who thereafter filed a voluntary pétition, and that October 
33, 1906, said Frederick FI. Tuting was duly adjudicated a bankrupt ; 
also, that thereafter, and on the 3d day of December, 1906, the plaintiff, 
Harold H. Bowman, was duly elected and qualified as trustée of the 
estate in bankruptcy of said Tuting, and that he entered upon the dis- 
charge of his duties as such and now is such trustée. 

The défendants demur to this complaint on the ground that this 
court, the United States District Court of the Northern District of 
New York, has no jtirisdiction of the subject of the action. 

Thèse transactions occurred subséquent to the amendments of the 
bankruptcy act, approved February 5, 1903, and the question involved 
is: Has the United States District Court jurisdiction of an action 
brought by the trustée of the estate of the bankrupt to recover a préfér- 
ence paid and given since the amendment referred to? 

Subdivision "b" of section 60, as amended, provides as follows: 

"(b) If a bankrupt sliall bave given a préférence, and tUe j)erson reeeiving it, 
or to be benefited tbereb,y, or bis agent acting therein, sball hâve had reasonable 
cause to t)elieve that it was intended thereby to give a préférence, it sUall 
be voidable by the trustée, and lie may recover the proi)erty or its value from 
«ueh person. And, for the purpose of such recovery, any court of bankru;)tey. 
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as hereinbefore defined, and any State court which would hâve had jurisdic- 
tion if bankruptcy had not intervened, shall hâve concurrent jurisdiction." 

It will be noted that the words, "and, for the purpose of such recov- 
ery, any court of bankruptcy, as hereinbefore defined, and any State 
court which would hâve had jurisdiction if bankruptcy had not inter- 
vened, shall hâve cencurrent jurisdiction," were added to the sub- 
division of section 60 by the amendatory act of 1903. This amend- 
ment expressly confers jurisdiction upon the court of bankruptcy of 
an action to recover a préférence, unless there is something somewhere 
in the act which limits the jurisdiction thus conferred. Act July 1, 
1898, c 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]. 
Section 23 of the same act reads as follows: 

"See. 23. Jurisdiction of United States and State Courts. — ^The United States 
Circuit Courts shall hâve jurisdiction of ail controversies at law and in equity, 
as distinguished from proeeedings in bankruptcy, between trustées as such 
and adverse claimants concerning the property acquired or claimed by the 
trustées, lii the same manner and to the same extent only as though bank- 
ruptcy proeeedings had not been instituted and such controversies had been 
between the bankrupts and such adverse claimants. 

"(b) Suits by the trustée shall only be brouglit or prosecuted in the courts 
where the bankrupt, whose estate is being administered by such trustée, might 
hâve brought or prosecuted them if proeeedings in bankruptcy had not been 
Instituted, unless by consent of the proposed défendant, except suits for the 
recovery of property under section sixty, subdivision 'b,' and section sixty- 
seven, subdivision 'e.' 

"(c) The United States Circuit Courts shall bave concurrent jurisdiction with 
the courts of bankruptcy, withiii tlieir respective territorial limits, of the of- 
fenses enumerated in this act." 

By subdivision "b" of section 23 certain actions cannot be brought 
in the courts of the United States unless by the consent of the proposed 
défendant. But by the amendment of 1903 to the act and to this sec- 
tion and above referred to, suits for the recovery of property or préfér- 
ences under subdivision "b" of section 60, and just referred to, are 
specifically excepted, and hence an action to recover a préférence 
brought under section 60 may be brought and maintained in the court 
of bankruptcy, the District Court, without the consent of the proposed 
défendant. 

The cases decided prior to the amendment and the decided cases re- 
lating to causes of action which arose prior to the amendment hâve no 
application. In Gregory v. Atkinson (D. C.) 127 Fed. 183, Judge 
Adams held that by the amendment Congress conferred jurisdiction 
on the District Court without the consent of the proposed défendant 
in cases for the recovery of preferential payments mentioned in sec- 
tion 60, subd. "b," and to set aside fraudulent conveyances mentioned 
in section 67, subd. "e," provided the payments or conveyances were 
made within the four months prior to the filing of the pétition. He 
says, "In ail other cases I think the law is left as it was prior to the 
amendatory act." In Parker v. Black (D. C.) 143 Fed. 560, Judge 
Hazel held that the District Court had jurisdiction since the amendment 
of an action to recover a voidable préférence. I think thèse cases well 
decided, and that the District Court now has jurisdiction. As the 
District Court is a court of equity, the action may be brought either 
at law or in equity as the facts justify. This demurrer does not raise 
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the question whether the facts hère alleged constitute an action at law. 
That question will not be considered. Tiie money seems to be, under 
the allégations of the complaint, in the bank account of O. G. Sawdey, 
where ail the moneys of Alpha Farnis were kept. The action is not 
brought to reach the spécifie fund. The action is not brought for an 
accounting. There is no allégation that the estate of Sawdey claims 
the money, or that it has appropriated it to its own use. The executrix 
may be a proper party, but, without deciding the question, I hardly 
see how judgment can go against the estate on the ground that it acts 
as custodian of the fund. The.se are matters that will corne up later. 
As stated, I think this court has jurisdiction of the action, and for 
that reason the demurrer must be overruled. 



PEPPER V. ADDICKS. 

(Circuit Court, E. D. Pennsylvania. May 17, 1007.) 

No. 41. 

1. COHPORATIONS— OFFICERS— MlSAPPKOPRIATION OP FDNDS. 

Wliere défendant, an oflicer and director of a corporation, alisolutely 
doininated its board of directors and inducod sueh board to autliorize the 
purchase of worthless Tjonds of other corporations in wliich lie was inter- 
ested, by which he was enabled to nialce a large individual profit, he 
was liable to account to the corporation's receiver for the profit so made. 

[Kd. Kote. — For cases in point, see Cent. Dig. vol. 12, Corporations, §§ 
1393-1415.] 

2. Equiïy— AcoouNTiNG— Appointment of Master— Discrétion. 

In a suit by the receiver of a corporation for an accounting of profits 
wrongfully made by défendant, an oliicer and director, by the wrongful 
use of the corporation's funds, the court, after deterinining defendant's 
liability, was not bound to appoint a master to tal^e an account, but could 
do so or not, in its discrétion. 

[Ed. Note. — For cases m point, see Cent. Dig. vol. 10, Etxuity, § 800.] 

W. B. Bodine, Jr., and F. B. Bracken, for complainant 
Herbert H. Ward and George L,. Crawford, for défendant. 

J. B. McPHERSON, District Judge. This bill in equity is brought 
by the receiver of the Bay State Gas Company, a corporation organized 
under the laws of the state of Delaware, against John Edward Ad- 
dicks, to compel him to pay over certain profits which he is alleged 
to hâve made improperly by using the corporation assets for his 
individual purposes. The bill, as originally filed, sought to recover 
profits made in five groups of transactions that vi'ere averred to be 
illégal, but upon final hearing the complainant cotifined himself to the 
one group that is about to be described. From the admissions con- 
tained in the pleadings and in the briefs of counsel, and from the 
évidence laid before the court, I find the facts to be as follows : 

(1) On April 24, 1889, the défendant caused to be chartered un- 
der the laws of the .«tate of Delaware a corporation named the Penin- 
sular Investment Company; this name being afterwards changed to 
the Bay State Gas Company (hereinafter called the Delaware Com- 
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pany). The authorized capital was originally $100,000 — the shares 
being $50 each — which was subsequently increased to $1,000,000,000. 
Of this amount, shares aggregating a par value of $250,000,000 were 
issued from time to time, purporting to be full paid and nonassessable. 
How much cash was paid for thèse shares does not appear in tlie évi- 
dence. The charter authorized the company to begin business after 
100 shares had been subscribed and $2,500 had been paid thereon. 
From its organization to December 4, 1901, except during the period 
from November 25, 1896, to September 24, 1897 — when he was 
vice président and a director — the défendant was continuously the 
président, and also a d'rector, of the corporation. 

(2) On February 15, 1893, Henry D. Kirkover, Philo D. Beard, 
and Henry Altman organized the Queen City Gaslight Company 
(hereinafter called the Gas Company) — with a capital stock of $50,- 
000, being 500 shares at a par value of $100 — for the purpose of 
raanufacturing and distributing artificial gas in Buffalo, N. Y. They 
laid a few pipes to hold their franchises, but for several years did 
no business and had no plant. As will hereafter appear, the plant 
was not built and ready for opération until the end of the year 1897. 

(3) Meanwhile it became necessary to look about for capital, 
and to devise some scheme out of which the promoters might hope to 
reap a profit ; and accordingly, as the first step in this direction, Kirk- 
over and Beard, having acquired Altman's interest, agreed with the 
défendant to transfer the stock of the Gas Company to a construction 
company to be fornied by him to construct a plant for the Gas Com- 
pany ; and in return for this transfer they were to receive a one- 
fifth interest in the construction company. At or about this time E- 
Stein — who had brought the défendant and Beard and Kirkover to- 
gether— and Silas W. Pettit became associated in the enterprise. 

(4) The défendant, on December 37, 1894, or thereabouts, caused 
the Queen City Construction Company (hereinafter called the Con- 
struction Company) to be formed as a limited partnership under the 
laws of Pennsylvania, with a capital stjck of $300,000 ; the stock 
having a par value of $100. One share was issued to him for $100 
in cash, one share to F. Stein for $100 in cash, and 2,998 fuU-paid 
shares, of the par value of $299,800, to W. Harrv Miller for 450 
shares of the stock of the Gas Company, having 50 shares of the 
Gas Company in the hands of Kirkover and Beard. The managers of 
the Construction Company were the défendant, Stein, and Miller; the 
défendant being chairman, and Miller being secretary and treasurer. 
Miller never had any real financial interest in the company, but mere- 
ly allowed the défendant to use his name. Fie was the secretary of the 
Delaware Company from March, 1890, to December, 1896 ; its treas- 
urer from November, 1895, to the time when the receiver was ap- 
pointed; and a director from February, 1895, to November, 1895, and 
afterwards from October, 1900, to the date of the receivership. 

(5) In accordance with the agreement concerning the distribution 
of the Construction Company's stock, Miller transferred 600 shares, 
or one-fiftli of the total number, to Silas W. Pettit on December 27, 
1894. On the same day, or soon afterwards, Pettit transferred 150 
shares to Kirkover, 150 shares to Beard, and 250 shares to Lewis M. 
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Mintess, a clerk in the interest of the persons whom Pettit représentée!, 
namely, Pettit himself and Stein. Wlien Kirlîover and Beard received 
their sliares in the Construction Company, they transferred the _re- 
maining 50 shares of the Gi*s Company's stock to the Construction 
Company, thus making the Cmstruction Company the sole owner of 
the Cas Company's stock and making their interests identical. The 
corporate organizations continued to be separately maintained, but this 
was a mère formality, the Gas Company being absolutely owned by 
the Construction Company, and the Construction Company being com- 
pletely owned and controlled by the défendant. 

(6) There was some agreement, probably in 1896, before the month 
of July — but the date and détails of it are not clearly proved, the writ- 
ten contract having apparently been lost — that the Construction Com- 
pany should build a small plant for the Gas Company, in order to 
comply with the requirement of the latter company's franchise; and 
perhaps, also, that a larger plant should be afterwards built. For one 
or both of thèse reasons it was necessary to raise money, and, as nei- 
ther the Gas Company nor the Construction Company had more 
than a small sum, if any sum at ail, in its treasury, the défendant in the 
year 1896, from July or August to December, caused the Delaware 
Company, at varions times, to lend the Construction Company, at 4 
per cent., without security, sums of money aggregating $110,000. Out 
of this money the Construction Company built a small plant for the 
Gas Company, which was finished about December 1, 1897. As here- 
inafter stated, this loan of $110,000 was afterwards fully repaid to the 
Delaware Company by the Construction Company. Some other money 
was probably Jjorrowed elsewhere by the Construction Company for 
the same purposes, but the amount does not satisfactorily appear. It 
is safe to say, I think, that at the most no more than $180,000 was ever 
invested in the Gas Company's aiïairs. 

(7) Between September 11, 1897, and November 15, 1897, the de- 
fendant caused the Delaware Company to agrée to buy at par from the 
Gas Company $1,000,000 of its 5 per cent, bonds, to be afterwards is- 
sued. On September 11, 1897, the purchase of $250,000 of thèse bonds 
was authorized, and on September 13, 1897, the Delaware Company 
drew a check for $850,000 in favor of Beard, who was then the treasur- 
er of the Gas Company. He indorsed the check, and at the defend- 
ant's request it was deposited by Miller, the treasurer of the Construc- 
tion Company, in the bank account of the latter company. On Septem- 
ber 18th the purchase of another $250,000 of thèse bonds was author- 
ized, and on the same day three checks, aggregating $250,000, were 
drawn by the Delaware Company to Beard's order, as treasurer of the 
Gas Company, which were indorsed by him and deposited by the 
défendant in the bank account of the Construction Company. On No- 
vember 15th the purchase of $500,000 more of thèse bonds was author- 
ized, and on the same day the Delaware Company drew a draft in favor 
of Beard, as treasurer of the Gas Company, on Brown, Riley & Co., 
who were brokers in Boston, and as such brokers had sold large quan- 
tities of the Delaware Company's stock, and had in their hands that 
amount of money belonging to the Delaware Company. Upon receipt 
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of this draft, Brown, Riley & Co., with whom the Construction Compa- 
ny also had opened an account, credited the Construction Company with 
$500,000, and charged the Delaware Company's account with that 
sum. None of this $1,000,000 ever went into the treasury of the Gas 
Company, even in form, or was used for its corporate purposes. 

(8) In return for this $1,000,000 in cash that found its way into the 
Construction Company's treasury, the Delaware Company got an order 
from the Gas Company on the Central Trust Company of New York 
for the bonds, whenever they should be issued. The Gas Company 
never executed any mortgage, however, or issued any bonds. It did 
a little business, but never paid operating expenses, and it had very 
little of value to offer as security for an incumbrance of $1,000,000. 
No one would hâve taken the bonds, except as a venturesome spécula- 
tion, or as part of â scheme which contemplated further steps before 
success should be attained. The purchase of $1,000,000 of such bonds 
at par, standing by itself, would be an act either reckless in the ex- 
trême, or suggesting combination for some purpose between the buyer 
and the seller. The Gas Company never paid any interest to the Dela- 
ware Company on the $1,000,000 paid as above stated. The defend- 
ant's explanation of the Gas Company's failure to issue its bonds is 
to be found in the transactions with the People's Gaslight & Coke 
Company, which will be immediately set forth. It should be added 
hère, however, that some preliminary steps towards issuing the bonds, 
such as consultation with counsel, were taken, and I hâve no doubt 
that the bonds would hâve been actually issued if the People's Com- 
pany had not come upon the scène at this juncture. 

(9) On November 2, 1897, Messrs. Herbert P. Bissell, Wm. C. 
Cornwell, Jno. A. Kennedy, P. H. GrifSn, Frank B. Beard, Fred C. M. 
Xàutz, H. S. Denney, and T. Guilford Smith incorporated the People's 

Gaslight & Coke Company of Buffalo (hereinafter called the People's 
Company) with an authorized capital stock of $3,000,000, of which 
very little appears to hâve been paid in. Thèse gentlemen, as an unin- 
corporated syndicale, had for some weeks been engagée! in negotiations 
with the défendant and his Construction Company, which culminated 
in an agreement, dated October 13, 1897, hereinafter to be set out in 
full. 

(10) On December 3, 1897, the défendant caused the Construction 
Company to enter into four contracts with the Gas Company, with the 
People's Company, and with its incorporators as a syndicale (carrying 
out the antécédent agreement of October 12th) the effect of which was, 
inter alia, that the Construction Company should sell to the People's 
Company ail the stock of the Gas Company for $100,000 in cash and 
$1,398,000 at par of the bonds and $218,000 at par of the stock of the 
People's Company. Of thèse bonds, the first four years' coupons upon 
$1,218,000 were to be detached and retained by the treasurer of the 
People's Company. 

(11) On December 7, 1897, the défendant caused the directors of 
the Delaware Company to pass a resolution agreeing to accept, in sub- 
stitution for the $1,000,000 6 per cent, bonds of the Gas Company, 
which had been paid for by the Delaware Company, but had never 
been issued, $1,200,000 in the 5 per cent, bonds of the People's Com- 
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pany at par, with the first four years' coupons removed; this being 
équivalent to $1,000,000 with interest in advance for four years. 

(13) The Construction Company thereupon received an order drawn 
by the People's Company on the Colonial Trust Company of New York 
for the bonds that the People's Company owed to the Construction 
Company under the agreements of December 3, 1897, and assigned 
$1,212,000 of this order to the défendant; the balance, $186,000, hav- 
ing previously been issued. 

(13) By thèse transactions the Construction Company had made a 
net profit of $920,000 in cash, and was to receive, also, $218,000 of 
stock in the People's Company and $86,000 of its bonds. It had re- 
ceived in cash $1,000,000 from the Delaware Company and $100,000 
from the People's Company syndicate, and an order for $86,000 of 
the bonds of the People's Company, over and above the bonds that had 
been assigned to the Delaware Company; and it was also entitled to 
receive from the syndicate $218,000 of stock in the People's Company. 
For ail purposes connected with the Gas Company it had spent not 
much more than $180:O',)0. 

(14) In the latter part of 1897, the minority interests in the Con- 
struction Company were bought out, either by the défendant or by the 
Company itself, at a cost of $29,727.10 in cash, $85,000 of People's 
Company bonds, and $20,000 of People's Company stock. In Sep- 
tember the Pettit, Stein, and Mintess shares were bought for $10,000. 
In December 50 of Beard's shares and the 150 shares belonging to 
Kirkover were acquired for $15,000 in cash, $85,000 of People's Com- 
pany bonds, and $20,000 of People's Company stock. A few days 
later the remaininglOO shares belonging to Beard were acquired from 
his pledgees for $4,727.10. 

The défendant has always been the chairman, and as the majority 
stockholder has always controlled the acts, of the Construction Com- 
pany, although for several years a few other persons were real, and 
not merely nominal, owners of stock therein. AU of this minority stock 
was acquired at or about the time when the stock and franchises of 
the Gas Company were sold to the People's Company, so that he was 
then, in effect, both the Gas Company and the Construction Company 
under thèse différent names, being the absolute owners of their capital 
stocks. The small plant which the Construction Company built for 
the Gas Company was the only work of the kind that it ever did. Its 
office, and the offices of the Delaware Company and of the défendant, 
were occupied in common. 

(15) In thèse transactions the defendant's individual net profit was 
about $890,000 in cash. The Construction Company 's profit was 
$920,000, and, as the défendant had become the sole owner of the Con- 
struction Company at a cost of $29,727.10 in cash, ail the assets of the 
Company were really his, although they may hâve borne the corporate 
label. 

(16) The money received by the Construction Company from the 
Delaware Company was used almost entirely for the purpose of deal- 
ing in securities for the defendant's individual benefit, although his in- 
dividual name was not used. The first $250,000 was paid on September 
13, 1897. On September 14th $100,000 was sent to Brown, Riley & Co. 
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On September 18th the second $350,000 was paid. On September 
24th $230,000 was sent to Brown, Riley & Co. The last $500,000 went 
to thèse brokers direct. The first $330,000 was appUed by Brown, 
Riley & Co. to the purchase in the name of the Construction Company 
of the Delaware Company's income bonds at priées averaging about 
63 per cent. The défendant afterwards caused the Delaware, Company 
to repurchase thèse bonds at 80 per cent. The last $500,000 was ap- 
plied by Brown, Riley & Co. to a copper stock account, which was al- 
so carried in the name of the Construction Company, and upon this 
transaction a profit was realized. 

(17) On January 17, 1898, a contract was entered into between the 
Gas Company and the People's Company, whereby it was provided 
that the Gas Company should build a plant for the People's Company 
for $843,000 of the bonds of the People's Company and $1,060,000 of 
its stock. On May 7, 1898, the Gas Company assigned the burdens 
and benefits of this contract to the Bufifalo Contracting Company. On 
September 13, 1898, the Buffalo Contracting Company and the People's 
Company entered into a modified agreement, whereby it was provided 
that the People's Company should deliver to the Buflfalo Contracting 
Company $645,000 of bonds and $1,816,200 of stock for the same con- 
struction, and this agreement was carried out. 

(18) The bonds of the People's Company were intrinsically worth 
comparatively little. The total issue was $3,100,000, and the only 
money ever received by the company came from the sale of thèse 
bonds; the stock having been issued for nothing of value. Its plant 
cost about $500,000. Its gross earnings from April 30, 1898, to Feb- 
ruary 13, 1899, the only period during which it was operated, were 
$4,223.36. The only security for the bonds were the plant and fran- 
chises of the People's Company and of the Gas Company. Thèse were 
the only assets thiat the People's Company ever had. Its bonds were 
almost without real value — although a spéculative price was obtained 
for some of them — and no interest was ever paid on any of them. The 
plant, franchises, and property of the People's Company, including the 
property of the Gas Company, were afterwards acquired by the Buffa- 
lo City Gas Company — an older company, in possession of the field — 
in order to get rid of an annoying competitor. This disposition of the 
property of the Gas Company and of the People's Company was prob- 
ably the ultimate object of the varions promoters from the beginning, 
■with such incidental profit as they might be able to pick up by the way. 

The facts thus far stated are in the main either undisputed or in- 
disputable, but there is a controversy over the important transactions 
outlined in paragraphs 10, 11, 13, 13, 14, 15, and 16, and it is there- 
fore désirable to go into thèse matters somewhat more fully. 

On October 12, 1897, the syndicate, that incorporated the People's 
Company shortly afterwards, made the foUowing proposition to the 
Construction Company, which was accepted on the same day: 

"October 12, 18&7. 
"Queen City Construction Company, Limited — Gentlemen : 

"The undersigned syndicate, representing theinselves and others, hereby 
make the following proposition for the purchase of ail the stock, rights, fran- 
chises and property of the Queen City Gaslight Company : 
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"Tliey offer to pay the sum of $100,000 in cash, and $80.000 in tlip Iwiids 
of tlie Company, wliich said sum of $180,000 is the purchase price of tUe plant 
as fixed by you. 

"They further offer to pay the sum of $1,000,000 in the bonds of the Com- 
pany for the légal rights and franchises belonging to the company. This of- 
fer is based on a proposition to issue two millions of bonds and two millions 
of capital stock. 

"We are to increase the board of directors of the company and talîe sucli 
other action as we may be advised regarding the formation of the company, 
substituting ourselves or our représentatives as a board of directors and man- 
aging the afCairs of the company. One hundred thousand dollars of bonds are 
to be paid to us as a syndicate for the $100,000 of cash furnished as above set 
forth. The balance of the bonds are to be held in the treasury for the pur- 
pose of constructing and operating the plant and paying fixed charges as may 
be found necessary, or as hereinafter set forth. 

"The syndicale is to own ail of the stock of the company. The company is 
to forthwith proceed with the laying of pipes and préparations for the manu- 
facture and sale of gas on the necessary scale. 

"The Queen City Construction Company, if desired by the syndicate, is to 
eonstruct the plant and works of the company and receive compensation in 
the bonds of the company at par, the stock to be also issued to the Construc- 
tion Company in accordance with the requirements of the statute, and after 
its légal issue to be retumed to the syndicale. 

"Yours very truly, Herbert P. Bissell, 

"John A. Kennedy, 
"P. H. Griflin, 
"Wm. C. Cornwell. 

"ïhe above proposition is accepted. 

"Queen City Construction Co., Limited, 

"J. Edward Addicks, Chairman." 

This scheme contemplated paying for the Gas Company's stock by 
the issue of its own bonds, and diluting the security plentifuUy by in- 
creasing the capital stock to $2,000,000, and putting out $2,000,000 
of bonds ; both the stock and the bonds having behind them no more 
than $180,000 of property, even if reckoned at the highest estimate 
fixed by the original promoters, namely, the défendant and the other 
interested parties. This plan was practically abandoned, however, and 
early in the following month the People's Company was incorporated 
as a more suitable instrument to carry out the scheme that had been 
agreed upon. To understand the real effect of the agreements that 
are about to be quoted, it is important to beat in mind that at this time, 
as is conceded by his counsel, the défendant had "acquired practically 
ail of the stock of the Construction Company," so that he was not only 
his individual self, but was at the same time the Gas Company and the 
Construction Company as well. This being the situation, what hap- 
pened was as follows: On December 3, 1897, four agreements were 
made, which will be set out in full, although only two are of chief im- 
portance. The first was between the Construction Company and the 
directors of the Gas Company (acting for that corporation), of the first 
part, and the People's Company, of the second part. It contained thèse 
provisions : 

"Whereas, the said the Queen City Construction Company, Limited, one of 
the parties of the first part, is the owner of ail of the capital stock of the 
Queen City Gaslight Company, a corporation duly organized and existing un- 
der the laws of the state of New York, and now engaged in manufacturing 
and supplying gas for lighting and heating purposes in the city of Buffalo 
aforesaid, and the said Newland, Kirkover and Beard are the persons to whom 
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said stock was issued and in whose names it stands upon tlie stock books of 
said Queen City Gaslight Company ; and 

"Wliereas, the said party of the second part has tieen organized and incor- 
porated under the laws of tlie state of New York for the purpose of manufac- 
turlng and supplying gas in said city of Buiïalo, as provided by section 60 of 
the transportation corporations law ; and 

"Whereas, it is the désire and intention of the parties hereto that the said 
party of the second part shall acquire, own and control ail of the capital stock 
of the Queen City Gaslight Company, together with ail of its property, rights, 
privilèges and franchises : 

"Now, therefore, this agreement witnesseth, that the parties of the flrst part, 
for and in considération of the sum of one dollar to them each in hand paid. 
the receipt whereof is hereby acknowledged, and for and in considération of 
the payments, conditions, agreements and obligations hereafter to be paid and 
performed, as is hereiiiafter specifically stated and agreed, do by thèse prés- 
ents hereby agrée to and with the said party of the second part as follows : 

"First. The said parties of the flrst part hereby agrée that on or before 
the 13th day of December, 1897, they will deposit in escrow- in the Niagara 
Bank, of the said city of Buffalo, ail of the capital stock of the Queen Citj' 
Gaslight Company, with a sufflcient assignment and transfer of ail of the 
certiflcates or shares thereof to the said party of the second part, provided the 
order mentioned in the paragraph 'second' below, for the delivery of one mil- 
lion one hundred and eighty thousand dollars of bonds to the said Queen City 
Construction Company, Limited, is also deposited at the same time or prior 
thereto. 

"The said parties of the first part hereby further agrée that they will also 
deposit in said bank an abstract of title, together with tax searches, showing 
that ail of the property, rights, privilèges and franchises and stock of the 
said Queén City Gaslight Company are free and clear from ail liens and en- 
cumbrances, claims or demauds wliatsoever, whieh said stock certiflcates, ab- 
stracts of title and tax searches tbe said party of the second part, its attorneys 
or agents, shall, as soon as the same are deposited, hâve the right to examine 
and approve. 

"Second. The said party of the second part hereby agrées that it will, on or 
before the 13th. day of December, 1897, duly deposit in said Niagara Banlî:, of 
Buiïalo, an drder upon tbe trustées named in the mortgage of the party of the 
second part hereln mentioned, duly accepted by said trustée, for the delivery 
of said Queen City Construction Company, Limited, as soon as the same shall 
be engraved, issued and certitied by said ti-ustee, of one million, one hundred 
and eighty thousand dollars of the flrst mortgage flve per cent, thirty-year 
gold bonds of the party of the second part, secured by a mortgage covering ail 
of its property, rights, privilèges and franchises, and further secured by a 
pledge of ail the stock of the Queen City Gaslight Company now or hereafter 
issued, as well as a flrst mortgage duly executed by the Queen City Gaslight 
Company, covering and including ail of the property, rights, privilèges and 
franchises of the Queen City Gaslight Company, together with a certiflcate 
representing one million one hundred and eighty thousand dollars ($1,180,- 
000) of the capital stock of the said People's Gas Company, of Buffalo, or an 
order therefor, addressed to the treasurer thereof, and duly issued to the 
Queen City Construction Company, Limited, one of the parties of the flrst part, 
which said stock or order therefor and order for bonds, when so deposited, and 
mortgages securing said bonds, the said parties of the flrst part, their agent or 
attorney, shall flrst bave the right to inspect, examine and apin'ove, and when 
ail of the said transfers, certiflcates and abstracts of title and orders and 
mortgages as aforesaid are so approved by the respective parties as aforesaid. 
the said capital stock of the said Queen City Gaslight Company, so deposited 
in escrow, shall thereupon forthwith be delivered to the trustée named in said 
mortgage, and when so delivered the said bonds and stock or the orders there- 
for, of the People's Gas Company, of Buffalo, shall thereupon be delivered to 
the said the Queen City Construction Company, Limited, one of the parties 
of the flrst part, 

"It is hereby understood and agreed that the séries of bonds, of which the 
bonds hereinabove described are to be part, shall be limited to a total issue of 
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ten millions of dollars (.$10,000,000), in accordance with thé terms and condi- 
tions of tlie said mortgage of the party of the second part to be given to secure 
tlie sauie. 

Tliird. It is liereby fnrther understood and agreed that tbe party of tbc sec- 
ond part sball also place and deiwsit with the said Niagara Bank, of Buffalo, 
an order for $218,000 of said bonds, without coupons for the first four years, 
in addition to the one million one hundred and eighty thousand dollars ($1,180,- 
(KXi) thereof bereinbefore nientioned, direeting the said trustées to deliver tbe 
sauie to tbe Queen City Construction Company, Limited, which said order sball 
be delivered to tbe said Construction Company, upon its delivering to tbe said 
Xiagara Bank, of Buffalo, for the People's Gas Company, the coupons for 
tbe payroent of the first four years' interest on one million dollars ($1,000,000) 
of the bouds of the said People's Gas Company to be issued to the said Con- 
struction Company as berein provided. It being the désire and intention of the 
liarties hereto to hâve the interest on said one million dollars (§1,000,000) of 
the bonds of the party of the second part which are to be issued and delivered 
to the Queen City Construction Company, Limited, provided for and paid in 
advanee for the first four years of tbe period of said bonds, the Queen City 
Construction Company, Limited, bereby agrées to accept the said additlonal 
two hundred and eigbteen thousand dollars ($218,000) of said bonds in full 
payment of said four years' interest on the said one million dollars ($1,000,000) 
thereof, and also of the interest on the said two hundred and eigbteen thou- 
sand dollars ($218,000) bonds for a like period. 

"It being the purpose of tbis agreement to provide that the entire capital 
stock of tbe said Queen City Gasligbt Company sball be acquired and owned 
by the said party of the second part, subjeet to tbe lien of said mortgage as 
aforesaid, in payment of which said pariiy of the second part shall issue to 
said the Queen City Construction Company, Limited, one of tbo parties of the 
first part, one million one hundred and eighty tliousand dollars (.$1,180,000) 
of its bonds, and an e(iual amount of its capital stock, as hereinabove ex- 
]iressly stated and set forth. 

"And the party of the second part hereby agrées that it will in good faith. 
eitber in its own name or in that of the Queen City Gasliglit (>)mpauy of 
Buffalo, proceed with ail due aud reasouable expédition witli tlie construction 
of and will construet a good and sullicicnt plant in tlie city of Buffalo for tbc; 
l)urpose of mauufacturing and supplying gas tberein ; and in tbe cvent tliat 
it does not purchase, control and operate one or more of tbe gas plants now 
doing business in said city in tlie njeantimo. it will expond at Icast tbe sum 
of eigbt hundred thousand, dollars ($800,000) in the construction and equip- 
meut of a gas plant as afor^-said witliin the ncxt tbrce years. 

"It is mutually understood and agreed tliat tbe conditions, limitations and 
agreements herein coutained shall extend to and bind the successors and as- 
signs of each and ail of the parties hereto." 

In brief, so far as is now material, this agreement provided that 
the Construction Company (for which should be substituted in thought 
its owner, the défendant) should transfer to the People's Company ail 
of the Gas Company's stock, which belonged absolutely to the défend- 
ant through his ownership of the Construction Company, and that the 
People's Company, in return for such transfer, should issue to the Con- 
struction Company (that is, to the défendant) its bonds, or an accepted 
order therefor, am.ounting to -$1,180,000, secured by first mortgages 
upon ail the property of the People's Company and of the Gas Com- 
pany, and also $1,180,000 of stock in the People's Company. But, as 
it was recognized that there was no money and little property behincl 
thèse bonds, and therefore that it might be inconvénient to pay the in- 
terest until the public could be induced to take a satisfactory share in 
the enterprise, the payment of interest upon $1,000,000 of the bonds 
was deferred for four years, and in lieu of the coupons for that period 
the Construction Company (that is, the défendant) agreed to accept 
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additional bonds to the amount of $218,000, aiso wîthout coupons for 
four years. The total sum to be received by the Construction Com- 
pany (that is, by the défendant) under this agreement was, therefore, 
$1,398,000 in bonds of the People's Company without coupons for 
four years, $180,000 in bonds with coupons, and $1,180,000 of its 
stock. For this considération the Construction Company (that is, the 
défendant) agreed to part with ail of the Gas Corapany's capital stock. 
On the same day a second agreement was made between the Con- 
struction Company and the directors of the Gas Company (acting for 
that corporation), of the first part, and Griffin, Cornwell, Kennedy, 
and Bissell, representing a syndicate composed of themselves and 
others, of the second part, which provided as follows : 

"Whereas, the Queen City Construction Company, Limited, one of tlie par- 
ties o( ttie flrst part, is tlie owner of ail of tlie capital stock of the Queen City 
Gaslight Company, a corporation of the state of New York, now engagée! in 
manufacturing and supplying gas for lighting and heating purposes in the city 
of Buffalo, which said stock stands in the name of said Newland, Kirkover 
and Beard on the stock books of said gaslight company, and 

"Whereas, the parties of the second part, heretofore and on or about the 12tli 
day of October, 1897, made and entered into an agreement witli the said 
Queen City Construction Company, Limited, acting for itself and as agent 
for ail of the parties interested in the capital stock, property and franchises 
of the said Queen City Gaslight Company, and 

"Whereas, the said parties of the second part, together with certain other 
persons, hâve duly organized and Incorporated under the laws of the state of 
New York a corporation known as People's Gaslight & Coke Company of Buf- 
falo, for the purpose of manufacturing and supplying gas, as provided by sec- 
tion 60 of the transportation corporations law, and it is the désire and in- 
tention of the said parties of the second part that the said People's Gas Com- 
pany of Buffalo shall acquire and own ail of the capital stock, rights, prop- 
erties, privilèges and franchises of the said Queen City Gaslight Company, and 

"Whereas, the said People's Gaslight Company of Buffalo has entered into a 
contraet in writing with the parties of the first part, which said contract bears 
even date herewith, to acquire ail of the capital stock of the said Queen City 
Gaslight Company, and providing for the payment and delivery by said Peo- 
ple's Gas Company of Buffalo to said Queen City Construction Company, 
Limited, of one million one hundred and eighty thousand dollars ($1,180,000) 
of the flve per cent, thirty-year first mortgage gold bonds of said People's Gas 
Company of Buffalo, and for the further payment and delivery to said the 
Queen City Construction Company, Limited, as a part of the purchase price 
of ail of the stock of the Queen City Gaslight Company, as aforesaid, of one 
million one hundred and eighty thousand dollars ($1,180,000) of the capital 
stock of said People's Gas Company of Buffalo, and 

"Whereas, it is the désire and intention of the parties hereto to perfect 
and carry out the terms and conditions of the said agreement in writing, 
bearing date the 12th day of October, 1897, and 

"Whereas, in furtheranee thereof it is the désire and intention of the par- 
ties of the second part to purchase from said Construction Company, Lim- 
ited, the said amount of the capital stock of said People's Gas Company of 
Buffalo, to be issued and delivered to said Construction Company as afore- 
said, viz., One million one hundred and eighty thousand dollars ($1,180.000) 
of said capital stock, as provided for by said agreement, and also to purchase 
one hundred thousand dollars ($300,000) of the said bonds so to be issued as 
aforesaid : 

"Now, therefore, this agreement witnesseth: 

"First. That for and in considération of the premises and of the covenants 

and agreements herein expressed, and of the mutual beneflts to be derived by 

the parties hereto, and of the sum of one dollar, paid to each of the said par- 

' ties of the flrst part by the said parties of the second part, the receipt whereof 

is hereby acknowledged, the said parties of the flrst part do by thèse présenta 
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hereby agrée to and with the said parties of the second part, tbeir heirs, ex- 
ecutors, administrators and assigns, as follows : 

"ïhe said parties o£ the second part hereby agrée that they will pay unto 
the said Queen City Construction Company, Limited, the sum of one hundred 
thousand dollars ($100,000) in cash, for which they are to receive one hundred 
thousand dollars (|100,000) of the flrst niortgage gold bonds of said People's 
Gas Company of Buft'alo, and one million one hundred and eighty thousand 
dollars ($1,180,000) of the stock of said People's Gas Company of BufCalo, the 
said sum to be paid when the said bonds and stock, or an order therefor, shall 
be delivered, which shall be as soon as the said stock and the said one million 
one hundred and eighty thousand dollars ($1,180,000) of bonds or orders 
therefor hâve been transferred to the said the Queen City Construction Com- 
pany, Limited, by said People's Gas Company of BufCalo, pursuant to the 
agreement niade between the said parties of the first part and said People's 
Gas Company of Bulïalo, bearing even date herewith. 

"Second. The parties of the second part, for themselves and for the said 
People's Gas Company of Buffalo, do hereby agrée to and with the Queen 
City Construction Company, Limited, that they or the said People's Gas Com- 
pany of Buffalo will hereafter issue and duly transfer or cause to be issued 
and duly transferred to the said Queen City Construction Company, Limited, 
shares or an amount of the capital stock of said People's Gas Company of 
Buffalo in addition to two hundred and uinety-eight thousand dollars of the 
bonds of said last named company, delivered to and retained by said Queen 
City Construction Company. Limited (being the two hundred and eighteen 
thousand dollars of bonds withoiit coupons for four years, so delivered to said 
Cx)nstruction Company, in fuU payment of interest on said two hundred and 
eighteen thousand dollars [.$218,000] of bonds and on its one million dollars of 
said company's bonds for four yeavs in advance, and the additional eighty 
thousand dollars of said bonds received and retained by the said Construc- 
tion Compan.v in excess of the said one million dollars of bonds), pursuant to 
the terms of this and of the other agreement herein referred to. bearing even 
date herewith, which said shares or amount of stock, so to be delivered to said 
Construction Company, shall equal the largest pereentage or amount of said 
stock which shall be issued and delivered with any of said bonds hereaftei- 
sold by said People's Gas Company. 

"It being niutually understood and agreed by and between the parties hereto 
that said stock so to be issued to said Queen City Construction Company, Lim- 
ited, is in considération of the acceptance by said Construction Company of 
the two hundred and eighteen thousand dollar bonds above mentioned, in pay- 
ment of the interest as aforesaid in lieu of cash, and in considération of ail 
of the covenants and agreements hereinbefore coutained. 

"The said stock shall be delivered to said Construction Company as herein 
provided upon demand of said Construction Company at any time after any 
further sale by said People's Gas Company of Buffalo or its Construction Com- 
pany of any of its bonds to investors. 

"It is further niutually understood and agreed that said stock so to be is- 
sued to the Queen City Construction Company, Limited, shall be subject to any 
condition imposed or provision made with référence to the stock of said Peo- 
ple's Gas Company providing for a voting trust with its usual conditions. 

"It is hereby further agreed by the Queen City Construction Company, Lim- 
ited, one of the parties of the flrst part hereto, that on or before the 13th 
day of December, 1897, it will cause to be deposited with the said Niagara 
Bank, of Buffalo, a certifled c-opy of a resolution passed by ail of the stock- 
holders of the said Construction Company, Limited, consenting to and ratify- 
ing this agreement, accompanied by an atfldavit of the secretary or treasurer 
of said Construction Company showing that ail of the stockholders thereof 
were présent and voted in favor of said resolution. 

"It is further mutually agreed and understood that the conditions, limita- 
tions and agreements herein contained shall extend to and bind the successors 
and assigns of each of the parties hereto." 

So far as we are now concernée!, the substance of thèse provisions 
is this : The syndicate agreed to buy from the Construction Company 
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<that is, from'the défendant) $100,000 of the bonds of the People's 
Company, with coupons, and die $1,180,000 of its stock, paying there- 
for $100,000 in cash, and agreeing to issue thereaf ter to the Construc- 
tion Company (that is to^ the défendant) a tenus of a certain amount 
of stock upon either $318,000 or $298,000 of the bonds ; the amount be- 
ingsomewhat uncertain, although . $218,000 is probably the correct 
amount. The rate of the bonus w.as hot fixed, but it was to be equal, 
at ail events, to the largest bonus delivered to- any future purchaser 
of the bonds. This, in connection with the first agreément, left the Con- 
struction Company (that is, the défendant) with $100,000 in cash, 
bonds of the People's Company tô the amount of $1,318,000 without 
coupons, and $80,000 of bonds with coupons. 

The third agreement, executed on the same day,. was between the 
syndicate, ' of the first part, and the Construction Company, of the 
second part. It is of llttle importance in the pending controversy, but 
is nevertheless set out for the sake of completeness : 

"Whereas, the said parties of the tirst part heretofore entered into an 
agi-eeinent with tlie party of the second part for the purchase of ail the stock, 
franchises and property of the Qucen City Gasli^ht Company of Buffalo, upon 
certain terms and conditions mentioned and set forth in an agreement tn 
vvriting, dated October 12, la97 ; and 

"Whereas, it was agreed ni and by saîd instrument tliat the amount ex- 
pended up to the Ist day of October, 1897, by the said the Queen City Con- 
struction Comp.lny, for the construction and for furnishing materials for the 
plant of the Queen City Gaslight Company of Buffalo, was the sum o£ one 
lunidved and eighty thousand (.$180,000) dollars ; and 

"Whereas, it was further agreed that the parties of the first part wouîd re- 
imburse the said party of the second part for any amount exijended for ma- 
terials and construction In addition to the said sum of one hundred and eight\' 
thousand dollars (SISO.OOO) ; and 

"Whereas, the said parties of the first part, together wîth others, Ymv» 
formed a corporation known as the People's Gaslight & Cc*:e Company,. o1' 
Buiïalo, whioh said company luis entered into a contract for the purchase of 
ail of the property, stock, privilèges and franchises of the said Queen City 
Gaslight Company : 

"Now, therefore, for and in considération of tlie promises and the payment 
1\V the said parties of the first part each of the sum of one dollar, the receipt 
•wliereof is hereby acknowledgeiî, and in further considération of the agree- 
nients herein expressed, tire parties of the first part hereby agrée that they 
will, either themselves or through the said People's Gaslight Company, reim- 
burse the said party of the second part for any and aJI disbursements on ac- 
(K)unt of the materials purchased and construction done for the Queen City 
Gaslight Company, which said materials hâve been furnished and construction 
done since the Ist day of October, 1897." 

The fourth agreement was between the syndicate (eight persons be- 
ing now named instead of four), of the fîrst part, and the Construction 
Company and the défendant as an individual, of the second part. It is 
;also of minbr importance in this action, but is quoted because it was 
part of the transaction: 

"Whereas, the said parties of the first part bave heretofore formed a syn- 
dicate for the purchase of ail of the stock, franchise and property of the Queen 
City Gaslight Company of BufCalo, and hâve organized a new coiupauy to wliich 
said stock, property and franchise hâve been transferred. said new company 
being known as the People's Gaslight & Coke Company of Bufïalo : and 

"Whereas, the said People's Gas Company of Buffalo bas entered into an 
agreement bearing eveu date herewith, providing among other things for tlie 
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pnrehase by the sala People's Gas Company of Buflfalo of ail the stock, prop- 
erty and franchises of the said Queen City Gaslight Company upon certain 
terms and conditions mentioned and set forth in said agreement, to whicli réf- 
érence Is hereby made, and which agreement also provides for the payment 
by the said People's Gas Company of Buffalo to the said the Queen City Con- 
struction Company, Limited, a corporation controlled by the said J. Edward 
Addicks, of one million one hundred and eighty thousand dollars of the flrst 
mortgage bonds of the said People's Gas Company of Buffalo, and one million 
one hundred and eighty thousand dollars of the stock of the said People's 
Gas Company of Buffalo ; and 

"Whereas, the said P. H. Griffln, W. O. Oornwell, John A. Kennedy and 
Herbert P. Bissell, acting for themselves and others, hâve entered into an 
agreement to repurchase from the said Queen City Construction Company, 
Limited, the said one million one hundred and eighty thousand dollars of the 
capital stock of the People's Gas Company and one hundred thousand dollars 
of the said first mortgage bonds, and to pay the sum of one hundred thousand 
dollars in cash for said stock and bonds, which said last-mentloned agreement 
also bears even date herewith, and to which référence Is hereby made ; and 

"Whereas, the said the Queen City Construction Company, Limited, and the 
said J. Edward Addicks and others are désirons of protecting the amount of 
one million and eighty thousand dollars of said bonds which wili remain in 
their hands against dépréciation by reason of the failure of the said People's 
Gas Company to construct its plant or by reason of its entering into a con- 
solidation or eombination with other gas companies of Buffalo : 

"Now, therefore, for and in considération of the pren)ises and of the sum of 
one dollar paid to, each of the parties of the first part by the party of th« 
second part, and In fv.rther considération of the mutual beneflts, and the eov- 
enants and agreements expressed in the said contraets bearing even date here- 
with between the parties hereto, or soœe of them, and in the further consid- 
ération of the faithful performance by the said party of the second part of the 
covenants and agreements expressed and contained in said contraets, the par- 
ties of the first part do hereby agrée as follows: 

"The said parties of the first part hereby Jointly and severally agrée that in 
the event that any consolidation, union or other eombination with, or sale, ex- 
change or transfer of Its stock, franchises or properties to or with any othei- 
gas companies in Buflfalo or elsewhere shall be made by the said People's Gas 
Company of Buffalo or the said Queen City Gasligiit Company of Buffalo, and 
In the event that such consolidation, union, eombination, exchange, transfer or 
sale, if any, shall not be satisfactory to the Queen City Construction Com- 
pany, Limited, or to said J. Edward Addicks, that then In either of said 
events the said parties of the first part will, on demaïd, purchase the said 
one million and eighty thousand dollars of bonds above mentioned from the 
said the Queen City Construction Company, Limited, or said J. Edward Ad- 
dicks, and pay therefor the par value thereof with accrued interest in cash ; 
and the Queen City Construction Company, Limited, and said J. Edward Ad- 
dicks, parties of the second part, hereby agrée that they or either of them will 
sell the said bonds to the said parties of the flrst part at the price aforesaid, 
in the event of such unsatisfactory consolidation, eombination or sale as 
aforesaid. 

"It being hereby understood and agreed that the said People's Gas Company 
of Buffalo will proceed with the c-onstruction in good faith of a good and suffl- 
cient plant in the city of Buffalo for the purpose of manufacturing and sup- 
plying gas, and in the event that there shall be no consolidation, eombina- 
tion or sale as aforesaid prior thereto, it is hereby further agreed that, when 
and as soon as the sum of eight hundred thousand dollars has been expended 
upon such plant in good faith, this agreement for the repurcioase of said 
bonds shall be null and void, and the obligations hereby created shall be ter- 
minated. 

"It is mutually understood and agreed that the conditions, limitations and 
agreements herein contained shall extend to and bind the successors and as- 
Bigns of each and ail the parties hereto." 

Thèse agreements were carried out, so far as the payments of money 
and transfers of securities are concerned, except that the évidence 
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leaves it doubtful whether the stock bonus on $218,000 of bonds, pro- 
vided for in the second agreement, was ever issued. This point how- 
ever, is not material, as the stock had no vahie. ■ ■'■* - 
4' The final resuit of thèse transactions was that the Delaware Com- 
pany paid $1,000,000 in cash to the Construction Company (that is, to 
the défendant), and received therefor $1,212,000 in bonds of the Peo- 
ple's Company, which were deposited in New York in the vaults of a 
trust Company, in the names of the défendant and James G. Shaw, 
who was his brother-in-law, and was also the vice président and a 
director of the Delaware Company. Thèse bonds had little intrinsic 
value. The issue was $2,100,000, and the plant and other property 
back of them was not worth one-third of this sum, even if appraised 
as worth ail the money that had been put into the enterprise. Con- 
sidering the property as income-producing and as security for an in- 
vestment, it would not bear investigation for a moment. It was purely 
a spéculative scheme, and, except in this aspect, its bonds were worth- 
less. But it was a menace to the other artificial gas interests in Bufïalo, 
and therefore had what one of the witnesses very aptly described as a 
"nuisance value," which afterwards turned ont to be of some im- 
portance. The subject of value will be referred to again at the close 
of this opinion. 

For the immédiate purpose, it is enoiigh to say that the Delaware 
Company had spent $1,000,000 in cash, which had gone into the treas- 
ury of the Construction Company (that is, into the pocket of the de- 
fendant, who had applied $830,000 of it to his own use) , and had re- 
ceived in return a certain number of bonds of the People's Company, 
which I shall regard provisionally as worthless, leaving the question 
of their actual value to be considered hereafter. The défendant, in 
the guise of the two corporations that he owned absolutely, had prof- 
ited largely by this transaction, and had applied a large part of the 
money to advance his individual purposes. 

But the mère facts that he had been shrewd enough to carry through 
this somewhat involved transaction without putting much of his own 
funds at risk, and had emerged from the transaction with more than 
$800,000 of profit, are not sufficient to charge him with liability to the 
Delaware Company, or to its receiver, the complainant in the présent 
bill. If the défendant had been a stranger to the Delaware Company, 
or if he had been merely a stockholder. without control or influence 
in its affairs, there would be no ground for the recovery that is now 
sought against him. Such recovery must rest upon proof that he oc- 
cupied a position of confidence and responsibility in référence to the 
Delaware Company, and that he was faithless to his trust, in order 
that he might divert to his private gain a part of the corporate assets 
that were confided to his care. 

And this brings me to consider the évidence concerning thèse addi- 
tional questions, upon which I find the further facts to be as follows : 

(19) During the period covered by the foregoing transactions the 
défendant was the absolute master of the Delaware Company. His 
power was unquestioned, not only over the sélection and appointment 
of its directors, ofïicers, and employés, but also over its financial and 
business management and the disposai of its assets. 
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(20) His cont.roi extended also to the stockholders' meetings. As 
already stated, the corporation was cliartered with an autliorized capi- 
tal of $100,000, wliich was afterwards increased to $1,000,000,000, and 
of this vast total, shares of the aggregate par value of $2o0,000,000 
were actually issued from time to time. Of the shares outstanding 
during the period involved in this controversy, the défendant at ail 
times controlled a very large number, either by his personal influence 
and relations of one kind or another, or by virtue of proxies from oth^ 
persons ; and during ail that period he controlled and voted, or caused 
to be voted, a large majority of the shares represented at each annual 
meeting of stockholders. He made it a practice to keep a collection of 
proxies, and before each annual meeting to get from the bocks of the 
company a revised list of stockholders. Where it appeared that stock 
had been transferred, he would write for a new proxy. 

(21) The défendant had quorums fîxed with référence to the num- 
ber of his proxies in the following manner : Section 6 of the charter 
provided that a quorum at stockholders' meetings should consist of at 
least 50 per cent, of the capital stock. This was changed on March 1, 
1895, when an amendaient of the charter was passed at the defend- 
ant's instance, which provided that a quorum at such meetings should 
consist of se many stockholders as the by-laws might designate. Until 
October 23, 1900, article 2 of the by-laws provided that a ciuorum at 
annual meetings should consist of not less than a majority in interest 
of the stockholders. On that date he caused the directors to pass a 
resolution which purported to amend article 2 so as to provide that the 
quorum at stockholders' meetings should be determined by the board 
of directors before the meeting of the stockholders. In every year 
after 1895, however, the directors fixed the quorum on, or shortly be- 
fore, the day set for the annual meeting, and the quorum thus fixed 
was in three of the years between 1895 and 1900, less than 50 per cent, 
of the stock outstanding; and, although the by-laws were not altered 
until October 23, 1900, the number of proxies which the défendant 
held immediately before the annual meeting in each year after 1895 
determined the quorum which was fixed by the directors. 

(32) He elected his own friends and associâtes as directors and offi- 
cers, and they did whatever he asked them to do. They knew little or 
nothing about the manufacture and supply of gas, or about the Buffalo 
securities, but trusted everything implicitïy to him. Many of them re- 
ceived large salaries, although the corporation had very little business 
to transact. The following détails, which are taken in part from the 
complainant's brief, are abundantly supported by the évidence: 

J. Frank Allée, a retail jeweler of Dover (afterwards a senator of 
the United States), was elected a director in 1895. He became a mem- 
ber of the board at the request of the défendant. When he was elected, 
he owned no stock ; but 10 shares were put in his name to qualify him. 
He was a member of the executive committee, and became président in 
December, 1901. He was closely associated with the défendant in the 
factional politics of the state. So far as appears, he had had no ex- 
périence in the gas business, or in the management of large affairs. 

James G. Shaw, a cotton manufacturer of Newcastle, became a di- 
rector in March, 1895, and continued in the board to the date of the 
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receivership. He was also a member of the executive committee. He 
was a brother-in-law of the défendant, became a director at his re- 
quest, was nearly 70 years of âge in 1897, and showed clearly by his 
testimony that he knew nothing about the gas business, and was not 
familiar with important affairs. 

Newell Bail, of Bridgeville, a farmer, storekeeper, and director of 
a country bank, was elected to the board in October, 1895, at the sug- 
gestion of the défendant with whom he was on terms of social intimacy 
and of political alliance, and continued to be a director until the date 
of the receivership. He had no knowledge of the gas business, and 
very little, if any, expérience in the aiïairs of large corporations, such 
as the Delaware Company. 

Caleb R. Layton, a practicing physician of Georgetown, was a di- 
rector from November, 1896, to November, 1902, except for a short 
interval before September 1897. He was asked to serve by the défend- 
ant, and consented as a friendly act to him, although he did not re- 
gard himself as well qualified for the position. He had no expérience 
in managing gas companies, and the business of a large corporation 
was foreign to his training as a professional man. He was afterwards 
Secretary of State for Delaware. 

Philo D. Beard, who was one of the promoters of the Gas Company, 
was elected a director in the fall of 1897, and died during the next 
summer. 

J. H. Bateman served upon the board from November, 1897, to No- 
vember, 1900. He was cashier of a bank in Dover, was closely asso- 
ciated with the défendant in politics, and managed the State Sentinel, 
a newspaper which the défendant published in the interest of his politi- 
cal faction. 

George A. Kelly served as a director in 1895, and again from July, 
1898, to November, 1902. W. H. Miller, John F. Donahoe, and C. F. 
Keller were connected with the company in officiai capacities; Miller 
as secretary or treasurer, Donahoe as secretary, and Keller as assist- 
ant secretary. 

As already stated, the défendant, with the exception of the year 
from November, 1896, was président to December, 1901, when he was 
succeeded by Senator Allée. During the year from November, 1896, 
the président was John R. Bartiett of New York City, who gave the 
business of the company little, if any, attention. The défendant, who 
was then vice président, supervised and managed its aiïairs, just as he 
had donc before. Although the Delaware Company was only a com- 
pany holding certain securities nominally as investments, and was en- 
gaged in no active business, and although it paid no interest on its 
bonds or dividends on its stock after the spring of 1893, the directors 
and officers were paid large sums of money as salaries. From 1895 to 
November, 1897, each of the directors was paid $600 a vear ; and from 
November, 1897, to May 15, 1903, $2,500 a year. In 1896 the défend- 
ant received $10,000 salary as président; W. H. Miller received $5,000 
as treasurer; C. F. Keller, $1,300 as assistant secretary; and John F. 
Donahoe, $3,400 as secretary, although he seems to hâve lived in Ver- 
mont and to hâve donc little work. In February, 1897, the roll showed 
the following salaries: Bartiett, $10,000 as président; the défendant. 
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$10,000 as vice président ; Miller, $5,000 as treasurer ; Donahoe, $5,000 
as secretary; and Keller, $l,gOO as assistant secretary. In 1898 the 
défendant received $10,000 as président; Miller, $5,000; Donahoe 
$5,000 ; and Keller, $1,800. In the early part of 1898 the defendant's 
salary as président was advanced to $25,000 per year, and remained at 
that figure through 1898. George A. Kelly became clerk in 1898 at 
$3,e00 per vear. In 1899 the défendant received $25,000 as président ; 
Miller, $5,000; Donahoe, $5,000; Keller, $1,800; Kelly, $3,600; and 
James G. Shaw, $3,000 as vice président. In 1900 and 1901 the sala- 
ries remained the same, except that in 1901 a new name appears — 
Kittinger, at $3,400. In 1902 Allée received $25,000 as président; 
James G. Shaw, $3,000 as vice président; Miller, $5,000; Donahoe, 
$5,000 ; and Keller $1,800. In 1903 Allee's salary as président was re- 
duced to $5,000, while the salaries of Miller, Shaw, Donahoe, and 
Keller remained the same. 

After the fall of 1896 the Delaware Company had no business for 
its officers and directors to transact, except the purchase of thèse Buffa- 
lo securities, and the purchase and sale of Amalgamated Copper and 
New Castle Gas stocks, and perhaps the holding of stocks in one or 
two other unimportant companies. That the officers and directors of 
the company were the merest automatons, acting solely as the défend- 
ant directed, and looking to him in the most complète confidence for 
crders, will appear conclusively by the following références to their 
testimony. I may add that the examiner's record upon this point 
should be read in its entirety, in order to appreciate adequately the 
complète surrender of the board to the defendant's will ; but the référ- 
ences I am about to give will in some degree make the situation in- 
telligible. To avoid prolixity, I shall merely give the substance of 
part of the testimony, instead of quoting the questions and answers in 
full. 

Mr. Allée testified, inter alla, as follows : That, when the Construc- 
tion Company applied in December, 1896, for a loan of $100,000, ail 
the information he had about it came from the défendant. He did not 
know how far the défendant was interested in the company, nor what 
its assets were, except from gênerai information derived from the de- 
fendant. That the loan at 4 per cent, without security was made "ab- 
solutely upon the advice of Mr. Addicks. We trusted him implicitly 
in thèse matters, and upon his advice it was done." That the board 
had no information about the loan, except what was given by the de- 
fendant, and "that the loan was made purely and solely because Mr. 
Addicks requested so." That in ail matters relating to the purchase 
of the Gas Company's bonds "we were advised by Mr. Addicks and 
acted accordingly." That the board had no information concerning 
the Gas Company, except what was derived from the défendant and 
Mr. Beard, who was one of the original promoters. That he did not 
know, when he voted to buy $250,000 of the Gas Company's bonds, 
who the seller was, and that the executive committee had no advice 
"from any source other than Mr. Addicks as to the security back of 
the bonds." That he never visited Buffalo to investigate in regard to 
the bonds, and that "in ail thèse matters he (Mr. Addicks) explained 
the thing to us, and we recognized him as the head of the company in 
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every way, and were guided by the information he gave us, and were 
satisfied with it, and so voted." That in référence to the purchase of 
the other $750,000 of the Gas Company's bonds "we acted in ail of 
those matters in entirely the same way, on the advice of Mr. Addicks, 
the président of the company." That after the bonds were bought for 
$1,000,000 in cash none of the directors made any investigation about 
the Gas Company, not even when it appeared that no interest was be- 
ing paid. That no investigation into the People's Company was made, 
"except what we received from Mr. Addicks," and that ail that the 
board knew about this company also came from the défendant. That 
the substitution of the bonds of the People's Company for the bonds 
of the Gas Company was made because "Mr. Addicks, président of 
the company, advised it, and we acted accordingly." That the judg- 
ment of the board in this matter "was based upon the information 
given us by Mr. Addicks, and by the advice given by him that it was 
in the interest of our company it was donc." That the défendant and 
Mr. Shaw were appointed trustées to hold the People's Company bonds, 
although the Delaware Company had a treasury of its own, "for the 
reason that was considered sufficient at the time, and given by Mr. Ad- 
dicks and accepted by us, of course." That the défendant "always 
made a statement of the facts of the case, and we accepted them as so, 
and acted accordingly. * * * There was no one situated as Mr. 
Addicks was, as recognized by us as entirely as the head of the com- 
pany, and we looked to him for the management of the company, and 
therefore, of course, there was no one else that could hâve advised us, 
that we would hâve considered in the matter, because there was no one 
else situated as he was." That no engineer was ever appointed to 
look into the condition of the Buffalo gas companies. That when the 
executive committee reported to the board that it had made investiga- 
tions concerning any of the company's securities, this investigation 
"consisted (largely) in getting information and advice from Mr. Ad- 
dicks." 

From Mr. Ball's testimony it appears that from certain "glowing 
statements" made by the défendant and by Mr. Beard he formed what 
was evidently a very hazy idea about what the défendant was propos- 
ing to do. "The idea was formed in my mind that through those com- 
panies a controlling interest in the stocks of both of the companies 
could and would be obtained. That was the idea that was in my mind ; 
just how I could not explain." He knew nothing about the Gas Com- 
pany "except the information derived from the statements of Mr. 
Philo D. Beard and Mr. Addicks"; never investigated that company; 
did not know that the défendant or the Construction Company had any 
interest in the bonds; knew almost nothing about the People's Com- 
pany; based his action in voting for resolutions concerning the pur- 
chase of the bonds upon "information obtained from Mr. Addicks"; 
andparticipated in the resolutions "at the request of Mr. Addicks, who 
requested me." Although he was a director to the date of the receiver- 
ship, he never knew whether the Delaware Company had succeeded in 
obtaining "control of the Bufifalo gas field," and took no indépendant 
means of acquainting himself with the facts, but stated "that what 
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[he] did in respect to ail of those securities [he] did simply because 
[he was] requested to act by Mr. Addicks." 

Mr. Shaw was even more dépendent upon Mr. Addicks. He knew 
nothing about the Construction Company; was not even sure where 
its office was ; did not know positively that the défendant was con- 
nected with it, although he had heard so "just in a gênerai way, gên- 
erai talk." He made no inquiry about the company, or as to its busi- 
ness or its assets. As he frankly stated, "when I went into the board, 
I knew nothing about the gas business, and I told Mr. Addicks that, 
and I would hâve to rely upon him, and I relied upon Mr. Addicks 
in every particular, and anything he told me I believed him, and acted 
on anything he requested me to do." His testimony is fuU of illustra- 
tions of this confiding attitude. Being asked whether he knew how 
the bonds were secured he said : "No more than what Mr. Addicks 
told me. He told me that the security was a perfect security, and it 
was a good thing to be carried out, and we did it." Being asked, fur- 
ther, what information the board acted on when it agreed to the sub- 
stitution of securities, he replied: "We got our information from Mr. 
Addicks. We were guided by him solely" — and added that he approv- 
ed the exchange simply because it was recOmmended by the défendant, 
and that what he did at any time in respect to any of the company's 
securities "was done because Mr. Addicks, after talking the matter 
over, said it was the proper thing to do, and I knew no différence, 
so we did so." 

Thèse are by no means ail the références that might be made, in 
order to support the proposition that the défendant was not only looked 
up to as the master of the corporate afïairs, but was practically re- 
garded as the corporation itself. They may suffice, however, to show 
what was undoubtedly the fact, that no one dreamed of opposing him. 
no one inquired independently about his schemes, or appeared even to 
désire information on the subject, and that he ruled in the counsels of 
the company as absolutely as if he had been without associâtes. The 
following brief extract from the testimony of W. H. Miller, the treas- 
urer of the company from 1895 or 1896 to 1903, and for some time 
the treasurer of the Construction Company also, describes the situa- 
tion exactly : 

"Q. Are you aWe to state who was responslble for the organization of the 
company? 

"A. J. Edward Addicks. 

"Q. And who, if any one, coutrolled the company from that date on? 

"A. J. Edward Addiclis absolutely ; no one else. 

"Q. Was that true during the years subséquent to 1895 and down to 1903? 

"A. Entirely so. 

"Q. To what exteut was that true at the time when he was not président of 
the company? 

"A. It existed just the same; nothing done without his order." 

A few more facts remain to be found before passing to the consid- 
ération of the légal questions that are involved. 

(23) The défendant made it as difficult as possible for the holders 

of stock and bonds to find out what was being done with the funds of 

the Delaware Company. He directed the office employés never to 

give out any information as to the company's business under any cir- 

153 F.— 26 



402 153 FEDERAL EEPOBTER. 

cumstances. Until the receiver was appointée!, although several at- 
tempts were made by the attorneys for holders of stock and bonds to 
gain access to the company's books, none was successful, owing to 
the defendant's opposition and positive instructions. 

(M) Several changes were made in the time of holding the stock- 
holders' meeting, and in the method of giving notice of thèse meetings. 
Section 6 of the charter provided that the directors should be elected 
annually at such place and time as the by-laws should designate; sec- 
tion 7 provided for 10 days' notice, by pubhcation in two Wilmington 
newspapers ; and article 35 of the by-laws required annual meetings of 
the stockholders to be held at the company's office in Wilmington on 
the first Tuesday in April at such hour as the directors should appoint, 
requiring, also, that a written or printed notice of such meeting should 
be mailed at least 10 days before the meeting to each stockholder of 
record at his address given on the books, and that notice of the time 
and place of meetings should be published in two Wilmington news- 
papers. On February 16, 1890, the directors amended article 25 of 
the by-laws, so as to provide that the annual meeting should be held 
on the third Wednesday of March in each year. On February 25, 
1895, the directors again amended article 25 by changing the annual 
meeting to the first Monday of November. On March 1, 1895, the Lég- 
islature, at the instance of the défendant, amended section 6 of the 
charter so as to change the annual meeting to the third Tuesday after 
the first Monday in November, at such place and time as the by-laws 
should designate, and amended section 7 of the charter so as to provide 
that 10 days' notice of the time and place of the annual meeting should 
be given by publication in two newspapers published in the state of 
Delaware,, instead of in the city of Wilmington. After the year 1895, 
notice of the stockholders' meetings was published in newspapers of 
small country towns, having limited circulation ; and in conséquence 
of this practice knowledge of thèse meetings from this source was like- 
ly to reach few, if any, of the stockholders. The défendant caused the 
annual meetings to be held at the unusual hours of 8 :30 a. m. in 1900, 
and at 7 :30 a. m. in 1901 and 1903, and caused the directors, before 
thèse meetings, to pass a resolution providing that the poils might be 
closed by a majority of the stockholders whenever a majority of the 
shares should hâve been voted for one ticket for directors. After 1893 
no treasurer's report or financial statement was ever made at any 
stockholders' meeting. Thèse changes in the charter and the by-laws 
were ail made at the defendant's instance and by his procurement, and 
the resuit was greatly to hamper and impede any stockholder who 
might désire to obtain information concerning the company's afïairs 
or to take part in the meetings. 

The facts found in the foregoing paragraphs, beginning with No. 
19, fully justify the following admissions of the defendant's counsel, 
which I quote from page 4 of his brief : 

"While the l>road and unqualifled statements as to tbe control by the dé- 
fendant of the property and directorate of the company are net proven by the 
évidence in the cause, it may be admitted that the guiding mind of the corpo- 
ration was the defendant's ; that the policies of the company were very largely 
his policies; that his opinions upon questions of company business were at ail 
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tlmes, from the organization of the Company on, and regardless of tbe per- 
sonnel of the board of directors, the most influential of anybody in the man- 
agement of the Company ; that he was recognized by everybody counected with 
the Company as beiug in closer touch with the greater questions of company 
policy and business than any other person ; that his statements of fact were 
relied upon and constituted, from time to time, the basis of action by the 
company's board of directors. Ail thèse things naturally flow from the con- 
thiuous interest which he tools In the business of the company, from his 
greater knowledge of the business transactions of the company. from his offi- 
ciai position as executive head thereof, and by the oversvhelming vote of con- 
fidence in his management as indicated by the great number of proxies of com- 
pany stocliholders heid by him." 

To my mind thèse admissions do not adequately dfescrfbe the situa- 
tion. As it seems to me, the évidence proves over\vlieh-ninc:;-Iy that the 
défendant was tlie absolute master in fact of the corporation, tliat his 
personahty was dominant in ail its affairs of every kind, that he dic- 
tated the personnel of its officers without contest or contradiction, and 
that the board of directors and the other officers were content merely 
to register his will. If he had owned the entire capital stock of the 
company — save the necessary qualifying shares — he could not hâve 
controlled it more completely. In short, the défendant and the Dela- 
ware Company were essentially idcntical, and the corporate machinery 
was merely used for the purpose of executing his plans under the guise 
of carrying out a formai corporate détermination. The whole case is 
well summarized by the complainant's counsel, part of whose language 
I shall repeat at the risk of being tedious, in order to be sure that the 
sittiation lias been made perfectly clear ; for I agrée with the argument 
that, as soon as the somewhat complicated facts are understood, the 
casé is decided. I condense the summary into the foUowing para- 
graphs : 

(a) The circumstances surrounding and preceding the transactions 
of September and November, 1897, which resulted in obtaining $1,000,- 
000 from the Delaware Company, ostensibly to buy the bonds of the 
Gas Company, clearly indicate that the défendant did not intend to make 
a legitimate investment for the Delaware Company, but that the object 
of the transaction was, by the adroit use of légal forms, to secure the 
Delaware Company's money for his individual purposes. It was this 
that came to pass, and it is fair to assume that the resuit was not due 
to chance, but to design. When the bonds of the Gas Company were 
bought in September and November, 1897, for $1,000,000 in cash, the 
only tangible asset owned by the Gas Company was a small gas plant, 
then nearing completion, which did not cost much, if any, more than 
$180,000. In form the transactions appear on the minute books of the 
Delaware Company as sales by the Gas Company of its own bonds to 
the Delaware Company, and prima facie, therefore, the proceeds of 
the bonds should hâve become part of the Gas Company's assets. But 
in point of fact the Gas Company never received any part of the pro- 
ceeds of the checks and drafts of the Delaware Company, which were 
drawn to the order of the Gas Company's treasurer, and were imme- 
diately indorsed by him to the Construction Company, and coUected 
by it for its own use. The money was thus, through the treasurer of 
the Gas Company as a conduit, simply transferred from the account of 
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the Delaware Company to the account of the Construction Company; 
and after the payments were made the Construction Company had re- 
ceived the purchase money for the bonds, and the Delaware Company, 
as the sole évidence of its payments, had nothing but an order on a 
trustée not yet appointed for bonds not jet issued or even provided for ; 
and even when the bonds should be issued it had as security nothing 
except a plant worth no more than $180,000. 

(b) The défendant asserts that the Construction Company received 
the money under a contract to erect a plant for the Cas Company. The 
contract was not produced, and no évidence of its existence is to be 
found on the minutes of the Construction Company; but, assuming 
that the contract existed, it is not to be presumed. without proof, that 
the Construction Company was entitled thereunder to receive either 
$1,000,000 in cash, or in the bonds of the Cas Company, for work upon 
which a disproportionately smaller sum had been expended. The ef- 
fect of using the name of the Gas Company as the seller of the bonds 
was to conceal from the Delaware Company the fact that the money 
paid for the bonds would go to the use of the Construction Company, 
and of the défendant himself. The money obtained by thèse bond pur- 
chases was used by the défendant in spéculative purchases of the in- 
come bonds of the Delaware Company and of the Butte & Boston cop- 
per stock. On September 13, 1897, the day when the first $250,000 
was paid by the Delaware Company, the Construction Company opened 
an account with Brown, Riley & Co., a firm of brokers in Boston, and 
soon afterwards the spéculative purchases began. The account of the 
Construction Company is credited, between September 15 and 34, 
1897, with $330,000, which represents money paid to the brokers out 
of the $500,000 paid by the Delaware Company for the bonds of the 
Gas Company that were bought in that month. Part of the balance of 
this $500,000 was used by the Construction Company to repay the 
money that the Delav^'are Company had lent without security in 1896 
for the purpose of building the small gas plant. During this month of 
September the brokers' account shows that income bonds of the Dela- 
ware Company were bought for the Construction Company at priées 
averaging 63 ; and toward the end of the same month they were sold 
to the Delaware Company at 80, a handsome profit thus being made 
by the Construction Company and by the défendant. 

(c) Purchases of Butte & Boston copper stock were also begun in 
September, in the name of the Construction Company, and became 
active in the following November, as shown by the brokers' account. 
It was apparently for the purpose of aiding tî:e défendant to deal in tins 
stock that, on November 15, 1897, he caused the board of directors of 
the Delaware Company to authorize a further purchase of $500,000 of 
the Gas Company's bonds ; for on that day this sum, represented by a 
draft on Brown, Riley & Co., who were brokers for the Delaware Com- 
pany, as well as for the Construction Company and for the défendant, 
was transferred from the account of the Delaware Company to that of 
the Construction Company. Crédit for this sum appears in the account 
of the Construction Company under date of November 16th. 

(d) Thus the défendant had used $330,000 in September and $500,000 
in November, both sums being money paid by the Delaware Company 
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for bonds to be issued by the Gas Company ; but no part of thls money 
had been applied to the use of the Gas Company or of the Construction 
Company, ail of it having been employed in the effort to make individ- 
ual profit for himself. By December 3d, however, the défendant came 
into possession of $1,218,000 bonds (or an order for bonds) of the 
People's Company, which had bought the stock of the Gas Company, 
and thèse bonds, or 1,212 of them (which were without coupons for 
four years and were intrinsically worthless as an investment), were 
afterwards delivered to the Delaware Company, in substitution for the 
bonds of the Gas Company, or of the order therefor. It cost the Con- 
struction Company little or nothing to acquire thèse bonds of the Peo- 
ple's Company; and, after the défendant had caused the Delaware 
Company to agrée to the substitution, he still had in his hands as clear 
profit, after deducting the cost of acquiring the minority interest in 
the stock of the Construction Company, the sum of about $890,000. 
The transactions through which this profit was made at the expense of 
the Delaware Company involved a clear disregard of the defendant's 
duty to that company, of which he was an officer and director, and, 
moreover, was in unquestioned control, and constituted a plain mis- 
appropriation of the company's funds to his individual use. 

This condensed summary is, I think, amply justified by the findings 
of fact that précède it in this opinion, and, if the facts are true, it 
would be a waste of time to discuss elaborately the question whether 
the défendant is liable to account to the complainant in this suit. In 
my opinion, the unhesitating answer should be in the affirmative. His 
liability rests upon the fundamental principle that one who occupîes 
a position of trust and confidence — such as the président, or a director, 
of a corporation — shall never be permitted to abuse his officiai position 
by dealing with the corporate property for his private gain. If he so 
deals, by whatever tortious devices, his acts are voidable if his trail 
can be followed, and he may be called upon to account for the profits 
that he has wrongfully made. If authority is needed for so plain a 
proposition, it mav be found in Wardell v. Railroad Co., 103 U. 
S. 651, 26 L. Ed. 509 ; Fox v. Mackreth, 1 Lead. Cas. Eq. (4th Am. 
Ed., Hare & Wallace's notes) 237 et seq. ; McCants v. Bee, 16 Am. 
Dec. 616, note; Wilson v. Brookshire, 9 L. R. A. 792, note; Hindman 
V. O'Connor, 13 L. R. A. 490, note ; 4 Thompson, Corp. §§ 4672, 4674. 
As was said in Wardell v. Railroad Co., at page 658 of 103 U. S. 
(26 L. Ed. 509) : 

"It is among the rudiments of the iaw that the same person caniiot act for 
himself, and at the .same time, with respect to the same matter, as the agent 
of aiiotlier whose interests are confiietiug. Tlms a person cannot be a pur- 
chaser of property and at the same time t)ie a.arent of the veudor. ïhe two 
positions impose différent obligations, and their rmion wonld at once raise a 
eonflict between interest and duty ; and, 'constituted as humanity is, in the 
majority of cases duty would be overborne in the struggle.' Marsh v. Whit- 
more, 21 Wall. 178, 183, 22 L. Ed. 482. The law, thcrefore, will always con- 
demn the transactions of a party on his own behalf, when, in respect to the 
matter concerned, he is the agent of others, and will relieve against thon: 
whenever their enforcement is seasonably resisted. Directors of corpora- 
tions, and ail persons who stand in a fiduciary relation to other parties, and 
are clothed with power to act for them, are subject to this rule. They are not 
permitted to oecupy a position which will eonflict with the Interest of par- 
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tles they represent and are bound to protect. They cannot, as agents or triisj- 
tees, enter Into or authorize contracta on behalf of those for whom they are- 
appointed to act, and then personaily participate In tbe beneflts." 

A similar position is stated in Rice's Appeal, 79 Pa., on page 264: 
"While the right of a stockholder to contract with his corporation and be- 
come its créditer is eonceded as a gênerai proposition, tlie rlglit of a person> 
controlling a corporation to contract with it rests upon entirely différent prin- 
ciples, if it exists at ail. Wbere a person bas the actual eontrol of a corpo- 
ration, whether sueh control arises from tbe ownersblp of a majority of the 
shares or from his position or influence, and enters into a contract with such 
corporation, be is to be held to the most rigid good faith. The onus is upon 
bim to show the fairness of the transaction. If it Is called in question. It is a 
prinelple too well settled to be now successfully controverted that the pro- 
moters, directors, or agents of a company shall not mali;e a profit out of it in 
buying lands for it, or in dealing with it Tbis principle runs through ail the 
flduciary relations." 

And in Finch Mfg. Co. v. Stirling Co., 187 Pa. 597, 41 Atl. 294— 
where, as stated in the syllabus, "the président of an insolvent corpora- 
tion is présent at a meeting of the directors of the company which 
votes to give a préférence to another company, of which the président 
is also an officer and in which he is heavily interested, the mère fact 
that the président does not vote on the résolution does not rebut the 
presumption that the contract is void" — in delivering the opinion of 
the court, Mr. Justice Dean said, on page 600 of 187 Pa., and page 
295 of 41 Atl. : 

"Nor can we venture to say that under such circumstances, holding tbe re- 
sponsible position of président of a corporation, he can relieve bimself from 
the presumption of having secured the préférence to tbe préjudice of the gên- 
erai creditors, by merely not voting. The transaction Is consummated, not 
merely by his vote, but by tbe weight given to bis advice or suggestion, and by 
his very prominence in the management. His opinion and request that the 
sale ought to be made is plainly apparent. The proposition to buy at the 
price named Is made by the manufacturing company to tbe coal company, and 
accepted by tbe latter. Each director necessarily was aware, therefore, that 
tbeir président thought the price fair, and that in his judgment the offer was 
one that should be accepted. In his présence they voted to accept. It is golng 
too far, and might lead to great abuses, were we to hold that the mère decHna- 
tion to vote rebutted the presumption that the préférence was fraudulent. 
Mère passlveness would not rebut the presumption; but he was more than 
passive. He made a proposition to buy, which was impliedly an Invitation to 
the debtor to sell." 

See, also, Russell v. Fuel Gas Co., 184 Pa. 103, 39 Atl. 21; Wit- 
mer's Appeal (Pa.) 15 Atl. 428 ; Bosworth v. Allen, 168 N. Y. 157, 
61 N. E. 163, 55 L. R. A. 751, 85 Am. St. Rep. 667; Downs v. Rick- 
ards, 4 Del. Ch. 430; Brightly, Eq. Jur. (Pa.) §§ 97-101, and cases 
cited; Hill, Trustées (4th Am. Ed.) *535 et seq., and cases cited; 
and 1 Perry, Trusts (3d Ed.) §§ 207, 427. 

As it seems to me, the défendant is in the position condemned by 
thèse authorities. He was an officer of the Delaware Company, and 
used his position as' président and director to advance his own interests 
at the expense of the corporation. Of course, if he had put his hand 
into the treasury of the Delaware Company and had physically with- 
drawn for his own profit the money which the company has lost, no 
one would question his liability. Neither would it be questioned, if 
he had conspired with a majority of the board to do the acts and pass 
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the resolutions that liave been done and passed, whereby the same re- 
suit should be accomplished as by the coarser method of corporeal ab- 
straction. And I see no reason why bis liability sbould be doubted be- 
cause the means actually adopted vvere différent in kind, but were equal- 
ly efficacious to transfer the property of the corporation to bis personal 
use and profit. His control of the board was as complète as if they 
and he had been in collusion to accomplish a common object; and, witb 
this uncontested power in his hands, he was the more bound to the vit- 
most good faith and fair dealing. As has been shown, I think, he was 
absolutely unchecked by his fellow ofRcers and directors. They looked 
to him, and to him alone, for information and advice. What he gave 
them was accepted without the slightest question or suspicion, and his 
wishes were carried into effect promptly and without change. No one 
can read the testimony without being convinced that real discussion 
in the board, or the exercise of individual judgment, was unknown. 
The directors and officers were either careless or ignorant to an almost 
incredible degree, and were apparently content to draw their satis- 
factory salaries and clothe his requests or suggestions in the formai 
garb of corporate action. 

The defendant's counsel has made little efïort to dcny the relative 
position of the défendant and the board, and has made no eiifort to 
dispute the rule of law, if the facts are such as they bave now been 
found to be. The only légal proposition for which counsel contends 
is — to use his own words — "that the primary decree of the court, if 
made against the défendant, must be simply for an accounting, and 
that the court is not at liberty, under the law or practice in equity, to 
at présent find any sum which the défendant should be compelled to 
refund." I do not agrée with this proposition. No doubt, if the liabili- 
ty to account should be wholly denied by a défendant, the issue thus 
raised must be first disposed of ; and if an interlocutory decree is made 
that the défendant do account, the usual practice is to appoint a master. 
This, I think, may be said to be the invariable practice, if the dealings 
of the parties bave been complicated, or if for any reason the con- 
venience of the litigants or of the court would be promoted by such 
appointment. But tliere can be no dispute in the présent case about 
the defendant's liability to account, if the facts are as they bave now 
been found ; and there is no complication in the dealings between the 
parties that calls for the aid of a master. A decree is about to be en- 
tered requiring the défendant to pay over a certain sum of money, 
and the single question remaining is: How much should he be decreed 
to pay? To answer this question, a référence to a master is not need- 
ed ; but, even if it were désirable to hâve his assistance, it is purely a 
matter of discrétion whether the appointment shall be made, or wheth- 
er the simple account shall be stated bv the chancellor himself. 1 Ency. 
PI. & Prac. 103 note; 17 Ency. PL '& Prac. 986, and cases cited; 2 
Fed. Prac. (Garland & Ralston) § 263; 1 Fostor, Fed. Prac. (3d 
Ed.) § 300. As was said by Chief Justice Marshall in Field v. Hol- 
land, 6 Cranch, 23, 3 L. Ed. 136 : 

"It was completely in tlie discrétion of the court to asoertain tliis fact for 
tliemselves, if the testimony enabled them to ascertaiii it, or, if it did not, 
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to refer the question eîther to a jury or to auditors. There was consequently 
no eiTor either in directing tliis issue or in discharging it." 

And in Wheeler v. Billings, 72 Fed. 301, 18 C. C. A. 573, the Court 
of Appeals for the Eighth Circuit decided that : 

"It Is not neeessary tliat an account decreed in a suit in equity sbould be 
stated by a master ; but it is within the discrétion o( the court, if for any rea- 
son it deems it proper to do so, to state the account itself, after an examiuation 
of the testimony. * * * " 

See, also, Head v. Head's Adm'r, 3 A. K. Marsh. (Ky.) 120; May 
V. May, 19 Fia. 388 ; 2 Beach, Eq. Plead. § 680. 

Passing, then, to the last question, for how much should the decree 
be entered? I hâve corne to the conckision that, for the présent at 
least, a final decree may be entered for the fuU amount claimed by 
the complainant, naniely, $890,000, with interest from December 1, 
1897. But I shall retain control of the decree for the purpose of 
diminishing the amount, if such action shall be found neeessary. My 
reason is this: The Delaware Company exchanged the bonds of the 
People's Company for securities of the Buffalo City Gas Company — 
the corporation that took over the People's Company — or for other 
securities based upon the bonds. My examination of the testimony 
has not enabled me to ascertain the value of thèse securities (which 
it still owns), either at the time when the exchange was made, or 
their value at any subséquent date; and, if the défendant is entitled 
to hâve the value of thèse securities set off against the receiver's 
claim, I am not able at présent to détermine exactly how much dé- 
duction should be made. Moreover, the question whether the com- 
plainant is entitled to a decree for the entire profit made by the de- 
fendant, or whether the value of thèse securities should in equity be 
deducted therefrom, was not orally argued before me upon the final 
hearing, and is only slightly touched upon in the briefs. I am, there- 
fore, unwilling to décide the point without giving the parties an op- 
portunity to be heard, and I shall therefore ask counsel to assist me 
with an argument upon this question on Saturday, June 8, at 10 
o'clock. If either party desires to take further testimony upon this 
point, they are at liberty to do so, and such testimony may be taken, 
upon five days' notice, either before the examiner, Henry B. Robb, 
or before any other person, either in Philadelphia or elsewhere, upon 
whom they may agrée. 

Meanwhile the final decree just indicated may be entered, without 
présent abatement. 



VENNER v. GREAT NORTHERN RY. CO. et al. 

(Circuit Court, S. D. New Torli. May 16, 1907.) 

1. Courts— Equitable Jubisdiction op Fédéral Courts— Rules of Supeeme 
Court. 

While the Suprême Court may not by rule or otherwise limlt the juris- 
diction conferred on the United States Circuit Courts by statute, it may, 
and must when the occasion demands, détermine what cases are within the 
équitable jurisdiction of such courts, and may prescribe by rule the cases 
or classes of cases in which they will grant équitable relief, and such 
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rules goveni in ail cases, whetlier commenced in such courts or removed 
Into thena from state courts. 

2. Same— Adoption of Pbactice of State Ooubts— Equity Causes— Corpoba- 

TIOXS— SUITS BY StOCKHOLDEH— RiGHT TO MAINTAIN IN FEDERAL GOURT. 

T'nder eguity rule 94 (104 U. S. ix), a complainant, suing as a stock- 
holder in a corporation on belialf of himself and otlier stockholders, can- 
not maintain a suit in equity in a Circuit Court of the United States 
against the corporation and otliers, founded on riglits wliicli may be prop- 
erly asserted by the corporation, unless he was a shareholder at the time 
of the transaction of which he complains, or his shares hâve devolved on 
liim since by opération of law ; and such rule governs, although the cause 
was removed from a state court in w^hich by reason of statute or décision 
such fact is not essential to the granting of équitable relief. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, §| 902- 
9071/2- 

Jurisdiction as affected by state laws, see note to Barling v. Bank of 
British North America, 1 C. C. A. 5ia.] 

In Equity. Demurrer to amended bill of complaint on the ground 
that on the complainant's ovvn showing he is not entitled, in equity, 
to the relief demanded, or to any relief, as to any of the matters al- 
leged or contained in such bill of complaint. 

Stephen M. Yeaman (Abram J. Rose and Alfred C. Pette, of coun- 
sel), for complainant. 

Shearman & Sterling, for Great Northern Railway Company. 

Simpson, Thacher & Bartiett (J. F. Workum and Millard C. Hum- 
stone, of counsel), for James J. Hill. 

RAY, District Judge. The complainant, Clarence H. Venner, is 
a citizen and a résident of the state of New York; défendant, Great 
Northern Railway Company, is a corporation organized and existing 
under the laws of the state of Minnesota; and défendant James J. 
Hill is a citizen and résident of said state of Minnesota. The amount 
involved, exclusive of interest and costs, is upwards of $3,000. The 
bill of complaint allèges, in substance, that in or about November, 
1900, the défendant James J. Hill, then being a director in and the 
président of the Great Northern Railway Company, and in acting as 
such, and in violation of his trust and duty as such, and to the great 
damage and injury of said railway company and its stockholders, 
did certain acts, fully stated, which, if done, created a cause of action 
in equity which said Great Northern Railway Company might hâve 
maintained against said Hill. The bill of complaint then allèges that 
about March 6, 1907, the complainant, a stockholder in said corpora- 
tion, made a demand upon it, its directors and président, that this or 
a like action be instituted against said James J. Hill for the relief de- 
manded in this action, and that they neglected and refused to in- 
stitute such action. The bill of complaint also allèges that complain- 
ant now is, and that "on and before the date of the demand," the 
demand just stated, the complainant was, the owner of 300 shares of 
the preferred capital stock of said corporation of the par value of 
$100 per share and of the présent market value of about $100,000. 
Complainant brings suit on behalf of himself and ail others similarly 
situated, demanding that said Hill be required to account and pay over 
to the corporation for its benefit and the benefit, etc., of its creditors 
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and stockholders'. The bill of complaint contains no allégation or 
statement that the complainant was a stockholder or shareholder in 
the Great Northern Railway Company at the time of the transactions 
complained of, or that his shares hâve devolved upon him since that 
time by opération of law. There are no allégations from which we 
may legally even infer that such are the facts. Hence the amended 
bill of complaint fails to comply with the ninety-fourth rule of equity 
practice (see 104 U. S. ix) promulgated January 23, 1882, and which 
provides : 

"Bvery bill brought by one or more stockholders tn a corporation, agalnst 
tho corporation and other parties, founded on rlghts which may properly be 
asserted by the corporation, must be verified by oath, and must contain an al- 
légation that the plaintiff was a shareholder at the time of the transaction of 
which he complains, or that hls share had devolved on him Bince by opération 
of law; and that the suit is not a colluslve one to confer on a court of the 
United States jurisdiction of a case of which it would not otherwise hâve 
cognizanee. It must also set forth with particularity the efforts of the plaintiff 
to secure such action as he desires on the part of the managing directors or 
trustées, and, If necessary, of the shareholders, and the causes of his failure 
to obtain such action." 

This action was commenced in the Suprême Court of the state 
of New York, and removed thence to the Circuit Court of the United 
States. A motion to remand was denied. A motion that complainant 
replead was granted, and complainant did replead, but has failed to 
strictly comply with the order in the respect named. However, a 
failure to comply with that order in such respect is not ground of de- 
murrer. The question is: Does the amended bill of complaint state 
facts which in the Circuit Court of the United States entitle com- 
plainant to any relief in equity, or which entitle him to maintain an 
action in equity against thèse défendants? The complainant con- 
tends that in the Suprême Court of the state of New York, where this 
action was originally commenced, it is unnecessary to allège or prove, 
in order to maintain the action on this state of facts, that complainant 
owned his shares at the time of the transactions of which he com- 
plains, or that they thereafter devolved upon him by opération of law; 
in other words, to show that he was then interested in the corporation, 
or that the title to shares of one who then was interested therein has 
devolved upon him by opération of law. He insists that, as he had 
a cause of action in equity in the courts of the state of New York, 
when and where he brought his action, he has the same équitable 
cause of action in the Circuit Court of the United States, and that it 
may hère be made out and sustained upon the same allégations and 
proof as are sufficient there. In short, he contends that equity rule 
94, above quoted, has no application to a suit in equity removed to 
this court from a state court. The following cases are cited to sustain 
the contention: Earle v. Seattle R. Co. (C. C.) 56 Fed. 909; Evans 
v. Union Pac. R. R. Co. (C. C.) 58 Fed. 497; Maeder v. Euffalo 
Bill's Wild West Co. (C. C.) 132 Fed. 280; Frothingham v. Broad- 
way, etc., R. R. Co., 9 Civ. Proc. R, (N. Y.) 304, 314; Hanna v. Lyon, 
179 N. Y. 107, 71 N. E. 778. 

It seems that in New York state its courts give équitable relief to 
a plaintiff shareholder who sues in behalf of himself and ail others 
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sîmilarly situated to enforce a cause of action like this, whîch the 
corporation itself might enforce for its own benefit, and consequently 
for the benefit of its shareholders, but will not, even if such plaintiflf 
had no interest in the corporation or in the enforcement of the cause 
of action at the time the wrong complained of was committed and 
his présent interest has not devolved upon him by opération of law 
since. Young v. Drake, 8 Hun (N. Y.) 61-64; Frothingham v. 
Broadway, etc., R. R. Co., 9 Civ. Proc. R. (N. Yv) 304, 314; O'Con- 
nor V. Virginia P. & P. Co., 46 Mise. Rep. 530, 535, 92 N. Y. Supp. 
625 ; Fitchett v. Murphy, 46 App. Div. 180, 186, 61 N. Y. Supp. 182 ; 
Sayles v. Central National Bank of Rome, 18 Mise. Rep. 155, 158, 
41 N. Y. Supp. 1063; Hanna v. Lyon, 179 N. Y. 107, 71 N. E. 778. 

It must be regarded as settled law in the courts of the United States 
that a shareholder or stockholder in a corporation eannot maintain 
an action in equity of the description pointed out in equity rule 94, 
before quoted, uniess he was a shareholder at the time of the trans- 
actions of which he complains, or his shares or share hâve since de- 
volved upon him by opération of law. To give the courts of the 
United States équitable jurisdiction, the right to give équitable relief, 
this fact must be pleaded and proved. If the fact does not exist, 
then the courts of the United States hâve no équitable jurisdiction of 
the case; that is, they will not exercise their gênerai équitable powers 
and jurisdiction. Uniess that fact appears, it is not a case cognizable 
in equity in the courts of the United States, whatever may be the 
rules of equity or of equity jurisdiction in the several states, or in 
any one of them. Hawes v. Water Co., 104 U. S. 450, 461, 26 L. Ed. 
827 ; Dimpfel et al. v. Ohio & Miss. R. R. Co., 110 U. S. 209, 210, 
211, 3 Sup. Ct. 573, 28 L. Ed. 121 ; Corbus v. Gold Mining Co., 187 
U. S. 455, 462, 23 Sup. Ct. 157, 47 E. Ed. 256; Quiney v. Steel, 120 
U. S. 241, 245, 246, 7 Sup. Ct. 520, 30 L. Ed. 624 ; Davis & F. M. Co. 
v. Los Angeles, 189 U. S- 207, 220, 23 Sup. Ct. 498, 47 L. Ed. 778; 
Greenwood v. Freight Co., 105 U. S. 16, 26 L. Ed. 961 ; Détroit v. 
Dean, 106 U. S. 537, 542, 1 Sup. Ct. 560, 27 L. Ed. 300; Porter v. 
Sabin, 149 U. S. 478, 13 Sup. Ct. 1008, 37 L. Ed. 815. 

There is another line of cases in the Suprême Court of the United 
States holding that, where service of process in an action brought in 
the court of a state against a corporation of another state is made 
upon an officer of such corporation temporarily in such state on his 
own private business, the corporation having no office or agent or 
property in the state where such service is made and doing no business 
there, the state court obtains no jurisdiction of such corporation, even 
though the statutes of the state and its highest court pronounce and 
hold such service good and sufficient, and in such cases, after re- 
moval to the fédéral courts, the actions must be dismissed. Goldey 
v. Morning News, 156 U. S. 518, 15 Sup. Ct. 659, 39 L. Ed. 517; 
D'Arcy v. Ketchum, 11 Uow. 165, 13 L. Ed. 648; Hall v. Lanning, 
91 U. S. 160, 23 L. Ed. 271 ; York v. Texas, 137 U. S. 15, 11 Sup. Ct. 
9, 34 L. Ed. 604; Wilson v. Seligman, 144 U. S. 41, 12 Sup. Ct. 
541, 36 L. Ed. 338; Lafayette I. Co. v. French, 18 How. 404, 15 L. 
Ed. 451 ; St. Clair v. Cox, 106 U. S. 350, 357, 359, 1 Sup. Ct. 354, 
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27 L. Ed. 222 ; Fitzgerald Go. v. Fitzgerald, 137 U. S. 98, lOG, 11 
Sup. Ct. 36, 34 L. Ed. 608 ; Mexican C. R. Co. v. Pinkney, 149 U. 
S. 194, 13 Sup. Ct. 859, 37 L. Ed. 699; In re Hohorst, 150 U. S. 
653, 663, 14 Sup. Ct. 221, 37 L. Ed. 1211. There are many otlier 
ca.ses to the same efïect. 

In Goldey v. Morning News, supra, at page 523 of 156 U. S., at 
page 561 of 15 Sup. Ct. (39 L. Ed. 517), the opinion of the court says : 

"The jurisdiction of the Circuit Court of the L'nited States dépends upon the 
acts passed by Congress pursuant to the power conferred upon it by tlie Con- 
stitution of the United States, and cannot be enlarged or abridged by any 
statute of a state. The Législature or the judiciary of a state eau neither de- 
feat the right given by a constitutional act of Congress to remove a case from 
a court of the state into the Circuit Court of the United States, nor limit the 
effect of such removal. Gordon v. Longest, 16 Pet. 97, 10 L. Ed. 900 ; Insur- 
ance Co. V. Morse, 20 Wall. 445, 22 L. Ed. 365; Barron v. Burnside, 121 U. 
S. 186, 7 Sup. Ct. 931, 30 L. Ed. 915 ; Southern Pacific Co. v. Dentan, 140 U. 
S. 202, 207-200, 13 Sup. Ct. 44, 36 L. Ed. 377. As was said by this court in 
Gordon v. Longest: 'One great objeet in the establishment of the courts of 
the United States and regulating their .lurisdiction was to hâve a tribunal in 
each state presumed to be f ree from local influence, and to which ail who were 
nonresidents or aliens might resort for légal redress.' 10 Pet. 104, 10 L. Ed. 
900. * * * Although the suit must be actually pending in the state court 
before It can be removed, ita removal into the Circuit Court of the Uuited 
States does not admit thaï It was rightfully pending in the state court, or tliat 
the défendant could hâve been compelled to answer therein ; but enables the 
défendant to avail himself, in the Circuit Court of the United States, of any 
and every défense, duly and seasonably reserved and pleaded, to tlie action, 'ni 
the same manner as if it had been originally commenced in said circuit 
court.' " 

Thèse cases go to the jurisdiction of the Circuit Court of the United 
States over the person of the défendant, and hold that such service 
as has been mentioned confers no such jurisdiction, even though the 
statutes and décisions of the highest courts of the state say it does. 
In New York, for instance, such service is held good. Hiller v. B. 
& M. R., 70 N. Y. 223 ; Pope v. Terre Haute Co., 87 N. Y. 137. 

By Act March 3, 1875, c. 137, § 1, 18 Stat. 470 [U. S. Comp. St. 
1901, p. 508], original jurisdiction was conferred on the Circuit Courts 
of the United States in controversies between citizens of différent 
States when the matter in dispute exceeded $500, but limited the juris- 
diction of such Circuit Court as follows: 

"Nor shall any Circuit or District Court bave cognizance of any suit founded 
on contract in favor of an assignée, unless a suit might hâve been prosecuted 
in such court to recover thereon if no assignment had been made, except in 
cases of promissory notes, negotiable by the law nierchant, and bills of ex- 
change." 

Section 2 of the same act authorized the removal of causes between 
citizens of différent states involving that amount from the state court 
to the Circuit Court, but did not impose the above restriction as to 
assignées and assignments. 

It has been twice held by the Suprême Court of the United States 
that the limitation on the jurisdiction of the Circuit Court imposed 
by the first section has no application to suits commenced in the state 
courts and removed to the United States Circuit Court, and that such 
suits could be removed and maintained provided the laws of the state 
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from the courts of which the removal took place recognized and siis- 
tained the cause of action. Delaware Countv Commissioners v. Die- 
bold, 133 U. S. 473, 10 Sup. Ct. 399, 33 L. Éd. 674; Claflin et al. v. 
Commonwealth Ins. Co., 110 U. S. 81, 3 Sup. Ct. 507, 28 L. Ed. 7G. 
See, also, language of Mr. Justice Clifford in City of Lexington v. 
Butler, 14 Wall. 283, 20 L. Ed. 809, and Bushnell v. Kennedy, 9 Wall. 
387, 19 L,. Ed. 736. Thèse cases would seem to hold that, notwith- 
standing an express spécial limitation on the jurisdiction of the Circuit 
Court as to actions commenced therein, such limitation has no appli- 
cation to a suit commenced in a state court and removed to the Cir- 
cuit Court; there being, of course, the necessary diversity of citizen- 
ship and amount in controversy to bring the case within the gênerai 
jurisdiction of the Circuit Court. But this limitation on the right of 
a plaintiff to bring his suit in the Circuit Court is not necessarily a 
déclaration that he has no cause of action, légal or équitable. In the 
first instance, it dénies to that court the right to exercise jurisdiction 
of the case. It excepts out of the gênerai jurisdiction conferred of a 
certain class of cases spécial cases otherwise within it. On the other 
hand, equity rule 94 and the cases cited seem to hold that a share- 
holder in a corporation has no cause of action in equity in a case like 
this, anywhere, unless he held his shares at the time of the transactions 
complained of, or they hâve devolved upon him by opération of law 
since. Jurisdiction of parties and of the subject-matter in controversy, 
and to détermine whether a cause of action exists, is one thing, but 
équitable jurisdiction is quite another. Thus, the Circuit Court has 
jurisdiction of a controversy between parties residing in différent 
States, if the amount involved, exclusive of interest and costs, exceeds 
$2,000. The jurisdiction to hear and détermine this controversy is 
expressly conferred. So jurisdiction to hear and détermine actions 
of ejectment may be expressly conferred on the Suprême Court of 
a State, and not on its county courts. In such case the county court 
has no jurisdiction of such a case. Equitable jurisdiction résides in 
the Circuit Court as a gênerai proposition and a gênerai power; but 
whether or not, in a given case, that court has "équitable jurisdiction," 
dépends upon whether or not on gênerai équitable principles, as estab- 
lished by the courts, the action in equity will lie. If not, there is no 
"équitable jurisdiction" of the particular case. Certain facts must 
exist, or there is no équitable jurisdiction of the particular case, while 
there is gênerai équitable jurisdiction and power in the court. Ander- 
son V. Carr, 65 Hun, 179, 19 N. Y. Supp. 992, 993 ; People v. Mc- 
Kane, 78 Hun, 154, 28 N. Y. Supp. 981, 985 ; Hunt v. Hunt, 72 N. 
Y. 217, 28 Am. Rep. 129 ; People v. Sturtevant. 9 N. Y. 263, 59 Am. 
Dec. 536 ; 1 Pomeroy's Eq. Jurisprudence (3d Ed.) §§ 129, 130, 131. 
Says Pomeroy: 

"It is important to obtain at the outset a clear aiifl aecnrnte notion of vvhat 
Is meant by ttie term 'equity jurisdiction.' It is used in contratlistiuction to 
'jurisdiction' in gênerai, and to 'conmion-law jurisdiction' In particular. In its 
most gênerai sensé the term 'jurisdiction,' when applied to a court, is the 
power residing in such court to détermine judicially a given action, contro- 
versy, or question presented to it for décision. It this power does not exist 
wlth référence to any particular case, its détermination by tlio court is an ah- 
solute nullity ; if it does exist, the détermination, however erroneous in fact 
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or in law, is bînding upon the parties until reversed or set aside in some pro- 
ceediug autliorizeci l)y tlie practice, and brought for that express purpose. 
« * * 'Equity jurisdiction,' therefore, in its ordinary acceptation, as distin- 
guished on tlie one side froui tlie gênerai power to décide matters at ail, and 
on the otlier from the jurisdiction 'at law' or 'common-law jurisdiction,' is tlie 
power to hear certain kinds and classes of civil causes according to the prin- 
ciples of the method and procédure adopted by the court of chancery, and to 
décide them in accordaiiee with the doctrines and rules of equity jurisi)ru- 
dence, wliich décision may involve elther the détermination of the équitable 
rights, estâtes, and interests of the parties to such causes, or the granting of 
équitable remédies. In order that a cause may come wlthin the scope of the 
equity jurisdiction, one of two alternatives is essential ; either the prlmary 
right, estate, or Interest to be maintalned, or the violation of whlch furnishes 
the cause of action, must be équitable rather than légal; or the remedy granted 
must be in its nature purely équitable, or if It be a remedy whlch may also 
be given by à court of law, it must bé one whlch, ùnder the facts and clrcum- 
Bt'ances of the case, can only be made complète and adéquate through the équi- 
table modes of procédure. At the same tlme, if a court clothed with the equity 
jurisdiction as thus described should hear and décide, according to équitable 
methods, a case which did not fall wlthin the scope of the equity jurispru- 
dence, because both the prlmary right invaded constituting the cause of ac- 
tion and the, remedy granted were wholly légal, and belonging properly to the 
domain of the law courts, such judgment, however erroneous it might be and 
llable to reversai, would not necessarily be null and vold. * * * It is 
plain, from the foregolng définitions, that the question whether a given case 
falls wlthin the equity jurisdiction is entlrely différent and should be most 
carefuUy distinguished from the question whether such case is one i.n which 
the relief peeuliar to that jurisdiction should be granted, or in which the eq- 
uity powers of the court should be exerclsed in maiutaining the primary right, 
estate, or interest of the plaintiff. The constant tendency to confound thèse 
two subjects, so essentially différent, has been productive of much confusion 
in the discussion of équitable doctrines. Equity jurisdiction is distinct from 
equitj' jurisprudence. One exanq)le will suffice to ïilustrate this Important 
proposition. A sxiit to enforce tlie spécifie performance of a contract, or to re- 
form a wrltten instrument on the ground of mistake, must always belong to 
the equity jurisdiction, and to it aloué, since those remédies are wholly bc- 
yond the scope of common-law methods and courts ; but whether the relief 
of a spécifie performance, or of a, reformation, shall be granted ' in any given 
case, must be determined by an application of the doctrines of equity juris- 
prudence to the spécial facts and circumstances of that case." 

And in People v. McKane, stipra, the court held : 

" '.Turisdiction,' in the strict meaning of the terni, as applied to judiclal of- 
flcers and tribunals, m-sans no more than the power to hear aud détermine a 
cause. It is the power lawfully conferred to deal with the gênerai subject 
Involved In the action ; it does not dépend upon the ultlmate existence of a 
good cause of action in the plaintiff in thepartlcular case before the court, 
and does not relate to the rights of the parties as betvk'een each other, but to 
the power of the court. The question of its existence is an abstract inquiry, 
not involvlng the existence of an equity to be enforced nor tlie right of a 
plaintiff to avail himself of it if it exlsts. It précèdes those questions, and a 
décision upholdlng the jurisdiction of the court is entirely consistent with a 
déniai of any equity either in the plaintiff or lu any one else. Jurisdiction is 
entirely Independent of the manner of its exercise, involving the power to dé- 
cide either way upon the facts presented to the court. The terni 'jurisdiction,' 
as generally used in equity jurisprudence. Imports, not the power to hear and 
décide, but the cases ,and occasions when that power will be exerclsed, and is 
to be distinguished from the use of that tenu in its strict meaning." 

If A. sues B. for assault and battery, and asks eqtiitable relief that 
B. be restrained from committing further assaults, no cause of action 
in equity is stated, or there is no "équitable jurisdiction" of the case, 
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for the reason courts of equity do net grant such relief or any relief 
in such cases ; but if A. sues B. for cutting clown his orchard trees 
on his farm, and asks an injunction, the court of equity will grant the 
relief, if B. is doing the acts alleged, as hère the case is within the 
équitable jurisdiction of the court. That is, in this class of cases, 
courts of equity, on well-established, équitable principles, grant such 
relief. In both cases the court has jurisdiction, but not équitable 
jurisdiction. In the first case it dismisses the cause for the reason 
the facts stated do not bring the case within the "équitable jurisdic- 
tion" of the court; that is, they do not make out a case where the 
court gives relief. In the class of cases of which this is one, the Su- 
prême Court of the United States has held, in the cases cited, that 
équitable jurisdiction will not be exercised, équitable relief will not 
be given, unless the complainant avers and proves that he was a share- 
holder in the corporation at the time of the transactions complained 
of, or that his shares hâve devolved upon him since by opération of 
law. That court has plainly and repeatcdly said that, if such fact does 
not appear, no cause of action within the équitable jurisdiction of the 
United States court is stated. This being so, it seems to me imma- 
terial how the case cornes into that court. Congress has provided that: 

"Tbe Circuit Courts oï tlie United Stutoa sliall li.'ive original cognizaneo, con- 
ciirrout with tlie courts of tlie sevoral statos, of al] suits of a civil nature, at 
common law or in equity, wliere the matter in dispute exceeils, exclusive of 
interest and costs, tlie sum or value of two thousaud dollars, and arising under 
tlie Constitution or laws of tlie United States, or treatics niade, or which shall 
be made under their authority, or in wliicli controvcrsy the United States are 
plaintiffs or petitioners, or in which there shall ho a controversy betweeii 
citizens of différent statcs, in which the matter in dispute exceeds. exclusive 
of interest and costs, the sum or value aforesaid." Act Mardi 187.5, liev. St. 
§ 629, c. 1.37, cl. 1, as amended Mardi 8, 1887, and corrected Aug. 13, 1888, 
25 Stat. 433, c. 8GG |U. S. Comp. St. 1901, p. 508]. 

The jurisdiction conferred in equity exists independently of state 
laws, and is similar to the equity jurisdiction of England. Allen v. 
Blunt, 1 Blatchf. 480, Fed. Cas. No. 215. While the Suprême Court 
of the United States may and must, when occasion demands, décide 
what civil cases are "at law" and what are "in ecpity," and in what 
cases équitable relief will be given, what cases are within the équitable 
jurisdiction and power of the court, it may not by rule or otherwise 
limit the jurisdiction of the Circuit Courts of the United States con- 
ferred by the acts of Congress, and say that a party litigant residing 
in one state may not bring his équitable action, if he has one, against 
a résident of another state, in the proper Circuit Court, and hâve it 
there decided. It may, however, as stated, say what cases are within 
the équitable jurisdiction of the court ; in what cases and upon what 
state of facts that court may grant équitable relief. This is what the 
Suprême Court has doue in this class of cases, and, it seems to me 
clear, that court has decided, repeatedly, that a complainant suing as 
a shareholder or stockholder has no cause of action in equity, in be- 
half of himself and others similarly situated, against a corporation and 
others, founded on rights which may properly be asserted by the cor- 
poration itself, if it would, unless he was such shareholder or stock- 
holder in the corporation at the time of the transactions of which he 
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complains, or such shares hâve devolved upon him since by opération 
of law. This was decided by the Suprême Court before it promulgat- 
ed rule 94. The rule was to emphasize the décision. The courts of 
the United States administer equity in accordance with the principles 
of equity jurisprudence as laid down and declared by the Suprême 
Court of the United States, and not as laid down and declared by 
the courts of the several states, and if a citizen and a corporation of 
the State of Minnesota hâve committed some act or acts of which com- 
plaint is made (not against some statute of a state), and a citizen of 
some other state brings suit in equity asking équitable relief, and the 
case is one of which the acts of Congress referred to give the Circuit 
Court of the United States jurisdiction, it seems to me very clear that 
the rights of the parties must be determined according to the rules and 
principles of equity jurisprudence as determined and administered in 
the courts of the United States. 

It is not a question of enforcing the provisions of some statute of a 
state conferring or defining some right, but one involving the applica- 
tion of the principles of the common law and of equity jurisprudence 
which are gênerai throughout the United States, and in applying which 
the courts of the United States are not bound or governed by the dé- 
cisions of the state courts, but by the décisions of the Suprême Court 
of the United States. See 2 Foster, Fed. Practice (3d Ed.) pp. 876, 
877 ; 49 Fed. 4, per Wheeler, J. In Burgess v. Seligman, 107 U. S. 
20-33, 3 Sup. Ct. 21, 27 U. Ed. 359, the court said: 

"The fédéral courts hâve an Indépendant jurisdiction in the administration 
of state laws, co-ordinate with, and not subordinate to, that of the state courts, 
and are bound to exercise their own iudgment as to the meaning and effect of 
those laws. The existence of two co-ordinate jurisdictions in the same terri- 
tory is peculiar, and the results would be anomalous and Inconvénient, but 
for the exercise of mutual respect and déférence. Since the ordinary admin- 
istration of the law is carried on by the state courts, it necessarily happens 
that by the course of their décisions certain rules are established which become 
rules of property and action in the state, and hâve ail the efCect of law, and 
which it would be wrong to disturb. This is especially true with regard to 
the law of real estate and the construction of state Constitutions and stat- 
utes. Such established rules are always regarded by the fédéral courts, no 
less than by the state courts themselves, as authoritative déclarations of what 
the law is ; but, where the law has not been thus settled, it is the right and 
duty of the fédéral courts to exercise their own judgment, as they also always 
do in référence to the doctrines of commercial law and gênerai jurisprudence." 

In Manhattan Life Ins. Co. v. Broiighton, 109 U. S. at page 136, 
3 Sup. Ct. at page 101 (27 L. Ed. 878), the court said: 

"The question involved was not a question of local law, but of gênerai ju- 
risprudence, upon which Mrs. Ferguson, and Broughton, as her trustée, had 
a right to seek the independent judgment of a fédéral court. Railroad Co. v. 
LoclLWOod, 17 Wall. 357, 368, 21 L. Ed. 627 ; Myrick v. Michigan Central Rail- 
road, 107 U. S. 102, 1 Sup. Ct. 425, 27 L. Ed. 325 ; Burgess v. Seligman, 107 U. 
S. 20, 2 Sup. Ct. 21, 27 L. Ed. 359." 

It seems to me clear that the question hère is one of gênerai equity 
jurisprudence, where the courts of the United States are to be gov- 
erned by their own independent judgment, and where the Circuit 
Court should follow the décision of the Suprême Court of the United 
States as to what the law is. 
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In Myrick v. Michigan Central R. R. Co., 107 U. S. at page 109, 
1 Sup. Ct at page 425 (27 L. Ed. 335), the court said, in relation to a 
contract of carriage and in referring to the décisions of the Suprême 
Court of the state of Illinois: 

"Assuming tbat sufh is the purport of the décisions, they are net binding 
upon us. Whnt eoustitutes a contract of carriage is not a question of local 
law, upon whieh the det-ision of a state court must control. It is a matter of 
gênerai law, upon whicli this court will exercise its own judgment. Chicago 
City V. Robbins, 2 Black, 418, 17 L. Ed. 298; Kailroad Company v. National 
Raulc, 102 U. S. 14, 20 L. Ed. 01; Hough v. Kailway Company, 100 U. S. 213, 
25 L. Ed. 612." 

It seerns to me it would be a strange medley in the law, as ad- 
ministered by the courts of the United States, to hold in this class of 
cases, in administering equity, where no local law, or state statute, or 
state Constitution is involved, that a citizen of New York has a 
cause of action in equity against a Minnesota corporation and a cit- 
izen of that state cognizable and enforceable by the Circuit Court of 
the United States sitting in New York, if he commences bis action 
in the state court, and it is removed to the United States Circuit Court, 
but that another citizen of the state of New York, on the same facts 
and equities, has no cause of action in equity cognizable and enforce- 
able by the United States Circuit Court sitting in New York if such ac- 
tion is brought in that court in the first instance. This would make his 
riglit of action and right to relief dépend, not on the facts of the case, 
but on the court in which he comnienced his action. I do not think that 
is the law. Where a line of uniform décisions has been established 
. by the highest court of a state, so they bave become a local rule of 
property, and parties are presumed to contract with référence thereto, 
the courts of the United States should, and except in spécial cases and 
for spécial reasons do, follow them. Neves v. Scott, 13 How. 268, 
271, 14 L. Ed. 140: Gaines v. Fuentes, 93 U. S. 10-20, 23 E. Ed. 534; 
Ellis V. Davis, 109 U. S. 485, 3 Sup. Ct. 327, 27 L. Ed. 1006. But that 
is not this case. In 3 Foster, Fédéral Prac. (3d Ed.) pp. 876-877, 
it is said : 

"The Revised Statutes provide that 'the laws of the several states, except 
where the Constitution, treaties, or statutes of the United States otherwise 
require or provide, sliall be regarded as rules of décision in trials at common 
law, in the courts of the United States, in cases where they apply.' This 
rule applies to condenniation proceedings and to ail civil proceedings In the 
fédéral courts, except equity and adiniralty cases, although they are not 
strictly according to the common law." 

In N. Y., N. H. & H. R. Co. v. Cockroft (C. C.) 49 Fed. 3-4. 
Judge Wheeler said : 

"F>y section 721 of tlie Revised Statutes of the United States, the laws of 
the scvc'.'a! states. exc(>i)t where the Constitution, treaties, or statutes of the 
United States otherwise requir(> or jii-ovicie, iU'e to he regarded as rules of de- 
ciHJ'di i!i trials at (-(inniion law in tlie courts of tlie United States in casei-l 
v,ii( re they ajijjjy. Tliis seems to govern ail in'occedings in covu't, except equity 
and adniiralty cases, altliougli tliey are not strictly according to the common 
law, and to be applicable hère." 

And I wish to emi)hasize two facts : First, T am not pointed to any 
decisi!)" of the Court of Appeals of the State of New York holding 
153 F.— 27 
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a doctrine contrary to that laid down in Havves v. Oakland, supra; 
and, second, in Hawes v. Oakland the Suprême Court first decided the 
case and enunciated the équitable doctrine and rules applicable to such 
a case, and then immediately adopted and promulgated the rule in 
equity quoted to emphasize that décision. See Corbus v. Gold Min- 
ing Co., 187 U. S. 462, 23 Sup. Ct. 137, 47 L. Ed. 256. I think the 
rules laid down in that case are not local in their application, but 
gênerai; that they constitute a gênerai rule of équitable jurisprudence 
and équitable jurisdiction throughout the entire United States, and 
govern ail like cases tried in the Circuit Court of the United State»;, 
whether instituted there or removed thereto from a state court. In 
giving équitable relief in such cases, the holdings of the Circuit Courts 
of the United States should be uniform, and ail shareholders in cor- 
porations should stand on an equality tlierein. Many state courts, as 
those of New York, hold that a plaintiff in a négligence action must 
allège and prove absence of contributory négligence. In the United 
States Circuit Court contributory négligence is an affirmative défense, 
and must be alleged and proved. This is the rule where the case 
is removed from the state court to the circuit court. R. R. Co. v. 
Gladmon, 15 Wall. 401, 21 L. Ed. 114; I. & St. L. R. Co. v. Horst, 
93 U. S. 291, 23 E. Ed. 898; N. Pac. R. Co. v. Mares, 123 U. S- 
710. 8 Sup. Ct. 321, 31 E. Ed. 296. 

The demurrer must be sustained ; but défendant may answer with- 
in 30 days after being served with a copy of the order to be entered 
pursuant hereto. 



McCTTTXOUGII ct al. v. ST'TIIEnLAXD et al. 
(Circuit Court. N. T>. West Vir.sîiuia. AiuMl 10, 3007.) 

1. SPECIFIC PEHFORMANCE — rAKTtES — COEPORATIONS. 

Wliere tlie owuers of nll tlie stock in i\ eorporntion agreed to eouvey 
the sanie to defendinits and to exécute ;i deed to tlie cori)oratii)n's propert.v. 
the corporation a.s such was uot a necessary party plaintilï to a suit to 
entorce spécifie performance. 

2. Corporations— ÏBANSi'ER of Stock — Effect. 

Where the owners of ail the stock of a coal corporation agreed to trans- 
fer the same to défendants and to exécute a deed of the corporation'» real 
estate, the transfer of the stock, franchises, and rights of the eompany 
uuincmnhered operated as a transfer of the real estute as effectively as 
the exécution and delivery of a deed. 

3. Frauds, Statute of— Mémorandum— Signature ey Agent. 

Where a contrant for the purehase of land is signed by the purchaser's 
duly authorized agent in his own name as agent, such contract consti- 
tutes a sufticient mémorandum in writing to satisfy the statute of frauds. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Frauds, Statute 
of, §§ 2,51-2G0.] 

4. Same — Part Performance. 

Where défendants agreed, as part of the same transaction, to purehase 
a railroad and eoal mining corporation, and they did in faet purehase 
and take over the railroad, such act constituted a sulflcient part per- 
formance to satisfy the statute of frauds. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 23, Frauds, Statute 
of, §1 287-292.] 
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5. Specifio Performance— Sale of Land — Parol Contraot. 

A court of equity, in order to defeat fraud, will comi)el spécifie per- 
formance of a paroi contract for tlie sale of land, if establislied by clear 
and convincing i)roof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, §§ 113-119.] 

G. Same — Parties — Lienoks. 

Wliere, at the time of a contract for tlie sale of ail of tbe stock, as- 
sets, etc., of a corporation, there existed to the knowledge of ail tlie par- 
ties a mortgage on tlie corporation's iiroperty to a trustée to secure cer- 
tain outstauding bonds, wliich tbe vendors agreed eitber to pay prior to 
conveyauce or to suff'er an abateinent of the i)rice equal to the amount due 
ou the bonds on the day the conveyauce was iiiade, the trustée was uot 
a necessary party to a suit to enforce spécifie iierforniance. 

T. Same — Eeection. 

Wbere a contract for tbe sale of ail a corporation's stock, franchises, 
and property provided tliat the vendors should satisfy certain outstauding 
bonds or suffer an abateinent of the price etpaal to tlie iiniouut due tliereou 
at the finie of the transfer, and the veiidces tliereattcr repudiated their 
obligation to complète the contract. the vendors in a suit to eiiforce siiecifie 
Iierfonnauce were entitled to elect whetlier they would pay the bonds or 
suffer an abatenieut of the price. 

8. Same — iluTUAi^iTY op Kemeoy. 

Wbere complainants, who owned ail the stoeli; in a eoal-mining corpora- 
tion, the property of whieh was subject to a mortgage to sfîcTire certain 
outstanding bonds, contraeted to sell the same in conneetlon with the 
railroad coiiipany to défendants for a siiecifled price, there was no want 
of nmtuality of remedy, precluding coiii]ilainanfs from maiiitainiiig a suit 
for spécifie iierformance. 

[Kd. Note. — For cases in point, see C'eut. Dig. vol. 44, Spécifie Perform- 
ance, §§ i>-n.] 

9. Same— I5VIDEXCE. 

Complainants, who were the owners of two eoriiorations, oiie operating 
a railroiid and the other certain eoal iields, refased to sell the railroad 
to défendants witbout the eojil fields. wheveuiiou sejiarate coutracts were 
exeeuted for the sale of botb as a part of tbe same transaction ; com- 
plainants being assured that botb pro])erties would go fogetber. Défend- 
ants took over the railroad. but refusod to coiiijilete the contract as to tbe 
coal fields for varions techuical reasons. wlii<-h were subseciuently obviated. 
when they refused ahsolutely to eoniply with such part of the eontraet. 
HoUU that tbe eontraet was single and indivisible, and that complainants 
were entitled to enforce spécifie performanee of the part relating to the 
coal fields. 

[lîd. Note. — Persons entitled to enforce spécifie performance, see note 
to Lawyer v. Post, 47 C. C. A. 49.'i.l 

10. Saaie— CoNDiTi ONS— Performance— Tendeb. 

In a suit to comyiel spécifie perforiiiauee of a contract to purchase the 
stock, franchises, and property of a eoal eoriioratiou, it was not a condi- 
tion précèdent to comjilainanfs' right to such relief that they sliould bave 
tendered a deed to the property or otber papers necessary to transfer the 
rigbts intended to be conveyed, défendants having expressed a purpose ' 
to repudiate tlie eontraet. 

11. Same — Quantity of Land— Deficiency — Evide.nce. 

In a suit to enforce spécifie performance of a eontraet for the sale of a 
eoal mining coriioration's property re])resented to eover 4.07.'i acres of 
coal. évidence held insufflcient to warrant a tindiug tbat there was a ma- 
terial deficien<-y in the coal land the coriioration was empowered to convey. 

In Ecitiity. 

Robert McCullougli. William R. Gheen. Samuel Humes, J. W. Cbristman, 
H. A. Miller, and Thomas A. Davies, citizens of Pennsylvania, bave flled their 
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original bill In this court against Howard Sutherland and Stephen B. Elklns, 
citizens of West Virginia, and the Pennsylvania Steam Ooal & Colie Com- 
pany, a West Virginia corporation, in which they allège themselves to bave 
been, prior to the 28th day of March, 1[K)3, tlie officers, directors, and sole 
owners of ail the capital stock of two West Virginia corporations, the said 
Pennsylvania Steam Coal & Coke Company and the Cheat Valley Railroad 
Company ; that the property of the coal company consisted principally of 
about 4,000 acres of coal lands situate in Preston county, W. Va., and the 
property of the railroad company consisted of a railroad with its franeliises, 
rolling stock, rights of way, etc., designed to extend from Rowlesburg in said 
Preston connty, along and adjacent to said coal field, to the Pennsylvania 
state line beyond Brandonsville, about seven miles of which, starting at 
RovFlesburg, was built ; that the railroad was necessary to the opération of 
the coal field, and had been bought by the plaintiffs to make such opération 
and transportation of the coal to market possible ; that on several occasions 
prior to March 28, 1903, the défendant Howard Sutherland had called on 
plaintiffs, seeking to purchase this railroad, but plaintiffs had refused to sell 
the road without sclling at the same time the coal fleld, and flnally thèse 
negotiations resulted in two contracts, both dated March 28, 1903, wbereby, 
aided by a supplément added June 5, 1903, the plaintiffs agreed to sell to 
Sutherland ail the capital stock, rights, franchises, and property of the coal 
company, and also ail of the capital stock, rights, franchises, and property of 
the railroad company, for a considération of $200,000 in cash upon delivery 
of the properties; that said Sutherland made payments of $5,000 on such pur- 
chase price ; that on June 5, 1903, Sutherland pressed for immédiate delivery 
of the railroad, as it was a going concern, and gave as a reason for not taking 
over the coal fleld at the same time that certain farmers (from whom the 
coal had been purchased) had bonds or claims against the property which 
constituted clouds uix)n its title which it was the duty of plaintiffs to remove, 
and that immediately after such claims were satisfied and such clouds re- 
moved the coal fleld would be taken over and paid for; that upon this rep- 
résentation the railroad was on that day transferred to and possession thereof 
given to said Sutherland and a turther payment of $102,500 was made by 
him, leaving $95,000 still due plaintiffs upon the contracts; that, Immediately 
•after, plaintiffs paid ofC and discharged the claims of the farmers ; that Suth- 
erland then refused to comply and take over the coal property and pay the 
balance of the purchase price of the properties, setting up that Lakin and oth- 
ers had a suit pending for a money deniand against the coal company ; that 
plaintiffs offered to indemnify against this suit, but Sutherland refused to ac- 
cept such inderanity, and they then proposed that he retain purchase money 
to the amount of the demand made in this suit until its détermination, which 
he likewise refused to do; that in September, 1903, the Lakin suit was in 
court determined against the plaintiffs therein and in favor of the coal com- 
pany, and thereupon Sutherland and Elkins (it having been alleged that Blkins 
was a silent partner with Sutherland in the contracts) both still refused to 
comply. 

The allégations of said bill are further "that plaintiffs hâve tendered, and 
liave at ail times been ready, willing, anxious, and able, to tender to défend- 
ants a good and suflicient deed of gênerai warranty, clear of ail debts and 
iucumbrances, as in, and by, their said wrltten articles of agreement they had 
agreed to do, in and to ail of the capital stock, rights, property, and fran- 
chises of the Pennsylvania Steam Coal & Coke Company and of the Clieat Val- 
ley Railroad Company, and now renew such tender and willingness, and now 
bring into court such deed of conveyance and every necessary mnnimeut of 
title to the property of the Pennsylvania Coal & Coke Company and proffer 
delivery of the same to défendants." 

The prayer of the bill is for spécifie performance and a decree for the $95,- 
000 purchase money unpaid. To tliis bill the défendants filed a written mo- 
tion to dismiss, and each a separate demurrer, Sutherland alleging some 10 
grounds and Elkins 14 therefor, which motion to dismiss and said demurrer 
were overruled, and thereupon the défendants hâve flled their joint answer, 
to which plaintiffs hâve flled replication, in which answer they admit the ex- 
écution of the contracts, that Sutherland In the transactions was acting for 
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Elkins, who furnished tlie money, and was beneficially interested lu both 
contracts. Tliey allège the properties to liave been separate and distinct ones, 
beld by separate and distinct corporations, and tliey deuy that tlie two con- 
tracts were one and tbe same transaction, that tbe ruilroad was necessary to 
the coal field, but, on the contrary, allège that another railroad from Morgan- 
town was being built nearer to thèse lands. Sutherland admits, substantially, 
in this answer, tbe negotiations had prior to March 28, 1903, the date of thèse 
contracts which he terms "options," and also admits, "that those with whom 
be discussed the question of said option sought to induce bim to purchase the 
two properties in a single contract ; but, realizing from tbe location of said 
lands that the coal claimed by the parties with whom he was negotiating would 
be of doubtful value, and being desirous of securing the railroad in the event 
the coal property should prove of slight value, he declined to unité the op- 
tions for the two properties in the same contract" ; but lie déclines either to 
admit or to deny "what may bave been in the minds of complainants with 
whom he was negotiating for thèse properties as to whether they regarded 
the two contracts as one transaction, and dépendent for their enforcement one 
upon the other," and dénies that tliey communicated such idea, but that, on 
the other hand, they concealed it from bim, if they did bave it in mind. He 
does not, on the other band, allège that he informed them as to what motives 
he had for requiring the contracts to be two, instead of one. He allèges he 
was to pay $100,000 for each of said properties and paid $2,500 down on each 
when contracts were signed. Tlie défendants .l'ointly deny tlie ability of plain- 
tiffs to eomply ; deny that any tender bas ever been made of a deed for the 
coal field of the capital stoclc, etc., of the coal company, or of the contracts, 
maps, surveys, notes of borings, cores, etc., or of the abstracts of title, boolis, 
and papers relatlng to the coal company. They deny that they bave been 
oalled upon to elect whether they wlll talie the iand subject to the mortgage 
existing upon the lands or free from it, whieii right of élection the contract 
gave them. They deny that the coal field embraces anything lilve 4,073 acres 
which the contract required it to contain, and on this account deny the plain- 
tiffs' right to spécifie performance. Sutherland dénies that on June 5, lOOS, 
the plalntiffs were induced to transfer the railroad to him beeause "a delay 
in the transfer of the same would préjudice his interest," but avers tbat "he 
iiotified the said parties that, if they failed to settle as to the railroad property 
at that time, he would enforce his rights under tlie ternis of said contract 
either in law or equity as might be deenied expédient." Ile admits that he 
refused at that time to tal^e the coal propert,v, but allèges it was beeause "the 
provisions of the contract as to its title, number of acres underlaid with coal, 
of merchantable quality, was not demonstrated or shown, and none of the 
conditions précèdent provided for by said contract were then and there of- 
fered to be perfornied by complainants or any of them." On the other hand, 
he says ail thèse conditions précèdent were performed touehing the railroad, 
and for this reason be then and there toolî it over. and both respondents admit 
that Elkins went into full possession of it. They also admit the payment of 
.S2,500 at that time on the coal contract, and that they did not tender the 
residue. They then deny tlie .iurisdiction of tliis court, for the reason tbat the 
coal company's interest is with complainants, and the diversity of citizenship 
is tberefore destroyed. Samuel Humes having diod pending suit, a blll of re- 
vivor bas been filed and matured. 

P. J. Crogan, for plaintiffs. 

Reese Blizzard and F. P. Moats, for défendants. 

DAYTON, District Judg-e (after stating the facts as above). I 
Iiave careftilly gone over again the technical défenses raised by the 
demurrer and the motion to dismiss for want of jurisdiction, and hâve 
discovered nothing to cause me to reach an}' other or différent concUi- 
sion than the one arrived at upon former hearing thereof. In my judg- 
ment, under the facts alleged and now fully proved, thèse six nonresi- 
dent plaintiffs owned ail the stock of the Pennsylvania Steam Coal & 
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Coke Company, composée! its board of directors and officers, and had 
full power, without the aid of this court of equity, to fully comply with 
ail the essential and vital requirements of their contracts, to wit, to 
turn over to the défendants ail the stock, rights, franchises, interests, 
and property of this company. They had but to control their own 
action to do this. While the contracts require the exécution of a deed 
for the coal lands, and while the exécution of such deed was hardly 
required in order to carry out the true intent and purposes sought to 
be accomplished, yet it is true, as shown by the évidence, that this ac- 
tion on behalf of the company has been done, as it had in the very 
nature of things to be done, by the authorization of thèse six stock- 
holders and directors and of them only, for no other interest of any 
kind was in any way interested. 

This coal corporation is therefore in my judgment a wholly unneces- 
sary party, as such, and can well be dismissed from the proceeding. 
The grave doubt that existed in my mind upon former hearing as to 
how far défendant Elkins could be bound in thèse transactions has 
been wholly dissipated by the allégations of bis answer conjoint with 
his codefendant Sutherland, in which he admits that the latter was 
acting in efïect as his agent with full authority, that he has bénéficiai 
interests in the contracts, and has taken possession of the railroad 
property under one of them. A^^iewing thèse two contracts as sub- 
stantially one, for reasons hereafter to be stated, and regarding the 
actual conveyance of the coal field by deed to be substantially immaterial 
to the true intents and purposes of the contracts (for the transfer of 
the stock, franchises, and rights of the company unincumbered ac- 
complishes such transfer of its said realty just as effectively as it could 
be by deed), there are three reasons why I think the statute of frauds, 
requiring contracts for the sale of realty to be in writing, set up in 
his fifth ground of demurrer by Elkins, vi'ill not avail his release from 
liability. First. Because there is hère a sufficient "mémorandum or 
note in writing," clear and distinct contracts in fact touching such 
sale of real estate signed by Sutherland, his agent. "A person owning 
lands may authorize another to make a contract for the sale thereof ; 
and, if a contract be made under such authority, the owner of the 
lands may be charged by virtue of the contract, provided there be a 
mémorandum thereof in writing signed by the person authorized to 
make it. The signing by the agent of his own name as agent is suf- 
ficient." Conaway v. Sweeney, 24 W. Va. 043. Kennedy y. Ehlen, 
31 W. Va. 540, 8 S. E. 398, is exactly in point. In that casé Ehlen was 
held bound for a sale of real estate made direct to Buchanan, although 
his name was not mentioned in the writing and his liability was not 
known, simply because he had an interest in the purchase and Buchanan 
was acting as his agent. Thèse cases and others construe the West 
Virginia statute of frauds, and, under well-settled principles, must be 
followed by this court. Second. Because there has been part perform- 
ance, as I hâve said, by reason of the taking over of the railroad by 
Elkins. A part performance makes the contract enforceable spécifie- 
ally in equity. Middleton v. Selbv, 19 W. Va. 168; Kennedy v. Eh- 
len, 31 W. Va. 558, 8 S. E. 398 ; Lester v. Lester, 28 Grat. 737. Third. 
Because, notwithstanding the statute, courts of equity, in order to 
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defeat a fraud, will compel the spécifie exécution of a paroi contract 
for the sale of lands if the contract is established by clear and con- 
vincing proof. Boyd v. Cleghorn, 94 Va. 780, 27 S. E. 574. 

Touching the other technical grounds assigned on demurrer, I désire 
next briefly to consider a little further the ninth one, assigned by El- 
kins, upon which much stress was laid. It seems that this coal Com- 
pany had executed a mortgage upon its property to the Colonial Trust 
Company, of Philadelphia, trustée, to secure $135,000 in bonds payable 
to bearer, $65,000 of which were outstanding. It is insisted that this 
trustée was a necessary party to this suit, and at first blush it might 
appear that this position was well taken. The answer, however, I con- 
ceive to bc is that tliis mortgage was existent at the time thèse contracts 
sought to be specifically enforced were executed, and they were ex- 
pressly made with the fact of its existence in view by the parties. 
The bonds under its terms were negotiable and ran 10 years, and in 
the contracts relating to the sale of the coal lands was this provision: 

"Further, the said first parties shall either fully pay ail the outstanding 
Indebtedness of said conipany, including said bonds of $65,000.00 and interest 
on same to date of said final transfer, and procure the release of said deed of 
trust and the cancellatlon of said bonds, or such a réduction from said above 
named purchase priée shall be made as will amply cover ail such indebtedness, 
at the option of said second party. ïhe second party reserving to himself, or 
his assigna, the option either to require the first parties to pay the said bondaf 
and interest and to procure the release of the deed to cancel the bonds, or to 
bny the property subject to said bonds and interest and to deduct the amount 
thereof from said purchase price." 

In view of this express stipulation in the contract, how does it 
become necessary for this trustée in the mortgage to be made a party 
to enforce spécifie performance? By the ternis of the contract, thèse 
plaintiffs undertook, if required, to pay the bonds and secure release 
of the mortgage. On the other hand, the défendants had right to 
take the lands subject to the mortgage and pay the bonds when due, 
retaining the amount ont of the purchase price. In neither event 
would or could the trustée in the mortgage hâve any interest or be 
affected by this controversy. The plaintiffs hâve alleged their ability 
and willingness to perform, at any and ail times, thèse contractual 
exactions upon them, and now insist that the défendants having failed 
to elect wliich course they wonld require, but, on the contrary, hav- 
ing repudiated the contract entire, the élection now rests with them, 
and I am inclined to regard this view sound under the authority of 
3 Page on Contracts, § 1391. 

I cannot understand what force there can be in the contention 
of défendants to the efFect that, because the plaintiffs did not notify 
them to make this élection (which in this answer they say they did 
not, but which the évidence clearly shows they did), therefore there 
exists no right in the plaintilïs to require them to perform the con- 
tract at ail. The logic of this position would seem to be that because 
they were not notified to do what they had expressly reserved the 
right to do, and which it was their plain duty to do, they cannot be 
required to do anything. Equity and good conscience will hardly 
sustain such a position. When a man undertakes by contract to do a 
thing, he must do it without being told to do so. Finally, in thp 
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fourteenth ground, ît was insisted upon for demurrer that tHe défend- 
ants Elkins and Suth'erland couid not hâve enforced spécifie per- 
formance of this coal contract, and therefore want of mutuality is 
shown such as will bar enforcement of it against them. Why could 
they not, by the aid of a court of equity, hâve enforced this contract 
against thèse plaintiffs if the shoe was on the other foot? Could 
not such court hâve enjoined the disposition, by thèse six plaintiffs, 
of the whole capital stock of this company which was owned by them, 
and required its transfer to défendants, thercby substantially meet- 
ing every requirement of the contract save and except that of the 
payment of the company's debts? And could it not hâve convened 
the creditors and out of the purchase money paid thèse debts? Could 
it not hâve enjoined any disposition of the property by the company 
until such transfer of stock could be decreed, after which, as sole 
stockholders, the plaintiffs could hâve organized the company, man- 
aged it at will, and caused any deeds to be made by it they might 
désire? I think so, and therefore I regard this position untenable. 
Coming now to the cause on its merits, it is not my purpose to 
discuss the facts further than to say that, in behalf of the plaintiffs, 
the évidence of four of their number, the son of one who acted in 
part of the transactions for his father, and of two attorneys of theirs 
in the negotiations, is taken, while Elkins does not testify at ail, 
Sutherland but briefly and with but little conflict with plaintiffs' testi- 
mony, and the évidence of Paul, hereafter to be referred to, alone 
constitutes the évidence of the défense. I regard the évidence as 
fully maintaining the contentions of the plaintiffs. It establishes 
beyond question, I think, thèse facts that Elkins wanted, and wanted 
badly, the railroad, but did not want the coal field; that Sutherland 
was sent to purchase the railroad, but was flatly refused a sale of it 
alone by the plaintiffs, who would only sell it in connection with the 
coal field ; that this negotiation was had just prior to March 28, 
1903, with Gheen, Humes, and C. B. McCullough, son of plaintiff 
McCuIlough, and resulted in an agreed price of $200,000 for both 
properties; that Sutherland undertook to hâve the contract drawn 
at Williamsport, where he was going to spend the night with rela- 
tives, did hâve the two original ones drawn, returned, and, upon ob- 
jection raised by Humes to there being two, he assured them "both 
properties would go together"; that by the contract he was given 
until April 18th following to examine the coal field and the title bè- 
fore closing, but, in fact, took until June 3d, when he returned in 
company with Attorney Faulkner, secured also the service of Munson, 
a local attorney, and met four of the plaintiffs with Reardon and Mc- 
Cormick, their attorneys; that he earnestly insisted upon taking over 
immediately the railroad, but not the coal property; that this was 
strenuously objected to, and to meet this objection he made most earn- 
est protestations of good faith, revealed Elkins to be his principal, 
referred to his high position and character, and assured plaintiffs 
that, so soon as the "farmer bondholders" were satisfied, the coal 
property would be taken over, and then tendered and paid $3,500 ad- 
ditional of the purchase price; that under his assurances and those 
of Faulkner the supplcmental contract was executed, and the rail- 
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road was turned over; that one of the plaintiffs and young McCul- 
lough went down next day to Kingwood and paid off the farmers, 
and on their way home notified Sutherland to come on and take over 
the property; that objection was then made by Sutherland to doing 
this because a suit was pending against the coal company by Lakin 
and others upon a money demand which might resuit in a lien against 
it; that plaintiffs offered to indemnify against this, but this was 
refused, and the matter remained so, until in September, when the 
local court decided this case in favor of the company ; that Suther- 
land was notified and then objected that an appeal might be taken 
by Lakin et al., and then in November informed the plaintiffs that he 
had long since regarded the contract as at an end "because they were 
unable to comply with it"; that on June 25th he had been asked by 
letter to make his élection as to whether he would take subject to 
the mortgage or not, but had never expressed his élection ; that El- 
kins was appealed to and ratified and approved the répudiation of 
the contract by his agent, alleging, as reasons, that the plaintiffs had 
never been in position to make title; that his engineers reported that 
the coal was not persistent ; that it cotdd not possibly be shown that 
there was coal under ail the land; that one engineer reported that 
there was a disturbance in the coal field caused by the anticlinal, and, 
"added to ail this, the price of coal lands bas considerably decreased 
since Mr. Sutherland's contract was entered into." 

It is to be remembered that the granting of the équitable remedy of 
spécifie performance "is, in the language ordinarily used, a matter 
of discrétion, not of an arbitrary, capricious discrétion, but of a sound. 
judicial discrétion, controlled by established principles of equity, and 
exercised upon a considération of ail the circumstances of each par- 
ticular case. Where, however, the contract is in writing, is certain 
in its terms, is for a valuable considération, is fair and just in ail its 
provisions, and is capable of being enforced without hardship to 
either party, it is as much a matter of course for a court of equity to 
decree its spécifie performance as for a court of law to award a judg- 
ment of damages for its breach." Pom. Eq. § 1404. 

Without entering into an elaborate discussion of the law governing 
the administration of this équitable remedy, it may be well to say hère 
that, as in ail other équitable remédies, conditions existing in différent 
States and localities bave established différent précédents. In our 
State, where many difficulties hâve existed touching land titles, our 
Suprême Court of Appeals has gone far to extend the application of 
this remedy. For instance, in Bennett v. Pierce, 50 W. Va. 604, 40 
S. E. 395, it has been held : 

"Though at the date of a conveyance of land, retaining a lien for purchase 
money, the title of the grantor Is defeetive, yet, if at the time when he asks 
a decree to enforce that lien in a suit brought for the purpose the title has 
become good and valid, the original defect of title will not debar the grantor 
from such relief." 

In Rader v. Neal, 13 W. Va. 373, it is held : 

"Where a purchaser knows, when he makes his contract, that there is a de- 
fect in the title, and that it will take a considérable time to remove it, or ac- 
quires this knowledge after his purchase, and acquiesces in the delay, or pro- 
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ceeds. wUh knowledge of the defeet, In the exécution at tfie pnntract, he «in- 
not afterwards complaln"— citiiig Vail v. Nelson, 4 Uand. 478, 4SI ; Goddin t. 
Vaugbn's Ex'r, 14 Grat. 125. 

And it has been held, further, that it is immaterial îf pîaintiff has title 
at ail or whether title be outstanding in another, or whether it be de- 
fective or net at the time of bringing his suit, provided he can confer 
such title at any time before the decree granting him relief. Tavenner 
V. Barrett, 21 W. Va. 656 ; Core v. Wigner, 32 W. Va. 277, 9 S. E. 36. 
Touching the insistence of the défendants that no tender was made of 
the stock of the coal company, of the contracts held by it, the maps, 
surveys, abstracts of title, boring, etc., of the lands and of the deed 
specified in the contract whereby the right to demand spécifie perform- 
ance became lost to the plaintiffs, it is sufficient to say that the courts 
of equity under modem administration, and especially so in this state, 
hâve swept away thèse technicalities as shown by such cases as Vaught 
V. Gain, 31 W. Va. 424, 7 S. E. 9 ; Koon v. Snodgrass, 18 W. Va. 320 ; 
Poling V. Parsons, 38 W. Va. 80, 18 S. E. 379 ; Thompson v. Lvon, 
40 W. Va. 87, 20 S. E. 812; Creigh's Adm'r v. Boggs, 19 W. Va. 240; 
Blanton v. Kentucky, etc., Co. (C. C.) 120 Fed. 318; Pollock v. 
Brainard (C. C.) 26 Fed. 732 ; Cheney v. Libby, 134 U. S. 68, 10 Sup. 
Ct. 498, 33 L. Ed. 818. From thèse cases we find it is not a prerequi- 
site to spécifie performance that tenders be made of deed, papers, prop- 
erty, or money where the opposite party has especially expressed a 
purpose not to comply with but to repudiate the contract. 

This brings us to the last matter of défense set up and sought to be 
«stablished by the évidence of Paul alone, to wit, the lack of the con- 
tract number of 4,073 acres of coal. If it was clearly shown that there 
was any considérable failure in this particular, this court would be 
very prompt in granting relief, either by an abatement of the purchase 
price, if that could under the terms of the contract properly be donc, 
or, if not, by rescinding ail the contracts and restoring the parties to 
their original condition. Believing, as I do, that the sale of the rail- 
road and the coal property was substantially one and the same trans- 
action, and that to allow the défendants to take the railroad and not 
the coal would be to allow them to perpetrate a palpable fraud upon 
the plaintiffs, if I had to construe this contract as allowing no 
abatement for lack of acres of coal, as insisted on by défendants, 
then I would feel constrained to allow plaintiffs to file an amended 
bill, praying rescission of ail thèse contracts, and would decree ac- 
cordingly. But, as I view this testimony, it is not necessary for 
me to construe this contract in this particular, for I do not regard 
the facts and évidence sufïicient to sustain the contention that there 
is any deficiency. In the first place, the contract gave to Suther- 
land from its original date of March 28th until April 18th to ex- 
amine into this very matter. He took until June 3d, and then 
raised no question as to this. He, in fact, made no objection on 
this ground until his answer in this cause. Paul, the witness, went 
on to some land indicated to him as this field by Flynn and Matheny. 
He did not know it was this land, and Flynn and Matheny are not 
called to state it was. He made no survey. He stepped off and es- 
timated what he believed would amount to 215 acres of land that was 
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barren of the Upper Kreeport -vein. It is known from tlie geology of 
this section of West Virginia that thèse lower coal measures generally 
consist of the Masontown, Upper Freeport, Lower Freeport, and Kit- 
taning veins, and that frequently two, or even more, of thèse veins are 
found in merchantable quantity under the sanie land. Paul made na 
test. He believed the Upper Freeport, and therefore necessarily the 
Masontown, veins to be absent on a part of the land which he stepped 
over and estimated to be 215 acres. He could not tell whether the 
Lower Freeport or Kittaning veins were under this 215 acres or not. 
He only believed not, but could not tell. This testimony seems to 
me to be wholly insufficient upon which to base this défense. 

I am of opinion that the plaintiffs are entitled to the relief prayed 
for, and will so decree. 
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(Circuit Court, N. D. Oliio, E. D. April 24, 1907.) 

No. 7,019. 

1. Insolvency — Stockbkokkes — DisTKiBUTiON OF Pkoceeds of Pledoed 

Stocks. 

Insolvents were engaged iu busiufiss as stockbrokers, and were given au 
order by petitioner to purchase certain stocks. This order they executed 
througli a correspondent fimi, wliicb purcbasod the stock, advanced the 
money to pay toi- the same, and charged tlie ainount to the gênerai ac- 
count of the insolvents, holding the stock as sccurity for sucli account ac- 
cording to tlie usual custom between brokers. On being presented with a 
bill by insolvents, petitioner paid the same, and the insolvents promised 
to bave the shares transferred to bis naine and to deliver the same. ïhey 
did not do so, however, nor remit the priée to their correspondent, which 
on their failure sold the stock with other stocks bought for bankriipts on 
margin for customers to cover a balance due from them on their account. 
ïhe proceeds of ail of the stocks so sold exceeded the aniount due, and the 
excess was paid over to the receiver in insolvency. HeUl, that petitioner's 
stock, having been separate from any other and paid for, as between hira 
and the insolvents, or any of their creditors except the pledgee, was his 
property, and that he was entitled to the entire proceeds; iione of It having 
been needed to pay the indebtedness to the pledgee. 

[Rights and liabilities of piedgees of corporate stock, see note to Frater 
V. Old Nat. Bank of Providence, 42 C. C. A. 135.J 

2. Same. 

Petitioner directed the insolvents, who were stockbrokers, to sell cer- 
tain stock for him, and to purcbase certain other stock. Tliey sold and 
delivered the stock through a correspondent firin in Chicago, which cred- 
ite<i the proceeds to their account, and they gave iictitioner a corresponding 
crédit on their books. They also purchased the desired stock from an- 
other broker, but it had not been paid for nor delivered at the time of 
their failure, and the sale was canceled by the seller. At the time of the 
failure, and from the time of the sale of the stock, the insolvents owed the 
Chicago correspondent firm a balance on account, for which the latter 
held as collatéral stocks purchased and carried, and in which customers of 
the insolvents had an interest. On the failure such stocks were closed ont 
by the pledgee realizing a surplus after paying the account which was 
turned over to the receiver in insolvency. HeJd, that petitioner had no 
interest in such fund, and was not entitled to share therein with custom- 
ers whose stocks produced it, but was merely a gênerai creditor. 

In Equity. On exceptions to master's report on claims of Horace 
B. Corner and Frank S. Harmon. 
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M. B. & H. H. Johnson, for Corner.- 
Smith, Taft & Arter, for Harmon. 

KHne, Toiles & Goff, H. J. Caldwell, and C. F. Taplin, for opposing 
claims of Corner and Harmon. 

TAYLER, District Judge. This matter is on for hearing on excep- 
tions to the report of the master as to the claims of Horace B. Corner 
and Frank S. Harmon, against the proceeds arising from the sale of 
certain stocks held by Finley, Barrel & Co., of Chicago, for the account 
of Denison, Prior & Co. The facts as found by the master are as 
f ollows : 

On Janunry 9, 1900, the date of the faihn-e of Denison, l'rior & Co., said 
firm was iudebted to Finley, P.arrel & Co. in the suni of .S146,013.(;8 ; tlie lut- 
ter flrm carrying for Denison, Prior & Co.'s crédit the following certificates of 
stock in pledge to secure such indebtedness: 2,n!)!) shares of the conimon 
stock of the American Ship Bnilding Comi)any ; 1,885 shares of the preferred 
stock of the United Boxboard & l'iiper Company; 70 shares of the eommon 
stock of the United Boxboard & Taper Company: oO shares of the eommon 
stock of the Qnaker Oats Comiiany — wliicli seeuritios, with the exception of 
75 shares of the lîoxboard prefcriXMl stock, which were delivered free, were 
on .Tanuary 10, lOOG, sold ont, prodiicing the following amounts : 

Ship eommon $140,055 05 

Box preferred 20,859 38 

Box eommon 153 13 

Quaker Oats eommon 7,146 87 

Total $174,814 43 

That of said sum $1.098.00 was used to purchase 25 shares of Biscuit eom- 
mon stock, which Denison, Prior & Co. had sold short throngh Finley, Barrel 
& Co. That this left Denison, Prior & Co. on January 10, 1900, after the sale 
of ail its securities. in Finley, Barrel & Co.'s hands, with a crédit balance of 
$20,211.09. That ou Jannary 25, 1900, Finley, Barrel & Co. turned over to T. 
H. Bushnell, receiver herein, subject to tlie rightg of the varions claimants 
who had served notices on them, the said sum of $20,211.(59, which sum is 
now in said Bushnell's hands to be distributed under the order of the court. 

Under the inile found and nnnounced by the referoe, said sum, with interest 
thereon in the sum of $880.35, slioiUd be distributoîd as follows : 

A. W. Rui)le $ 3,088 19 

F. B. Taplin 4,749 57 

S. H. Kobbins 740 90 

H. C. Meyers 1,394 30 

N. M. Hoyt 400 83 

M. P. Moore 1,418 25 

D. M. Powers 1,400 40 

George Keeves 700 24 

B. L. Ennnerson 713 73 

J. B. Coffinberry 102 55 

K. G. Krause 1.427 42 

F. A. Arter 043 94 

W. F. Sprague 2.028 07 

A. H. Noah 1,549 91 

J. P. Loomis 1,235 21 

George I). Bâtes 100 48 

C. H. Honodle 65 04 

Charles Currie 03 35 

I. N. Shively 82 90 

Horace B. Corner 3,109 48 

Total $25,807 00 
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To this distribution ail parties acquiesce, except Horace B. Corner, and 
Frank S. Harmon. Said Ilarmon was denied by tbe référée auy participation 
wbatever in said funds, and tbe said Corner was denied tbe préférence wbicb 
he claimed over tbe otlier owncrs of said securities, tbe reasons for said bold- 
ings being set fortb at lengtb in tbe opinion of said referce, wbicb is bereto 
annexed. and marked "p:xbibit A." Tbe said Corner daims tbat be sbould be 
paid in full for bis daim $7,14(:!.S7. 

If tbe daim of Mr. Corner is allowed, and tbat of Mr. Ilarmon is denied, 
tben distribution is to be made, as ail parties agrée, as follows, to wit : Pay 
to Mr. Corner tlie fuli amount of bis claim, deduct tbe same from tbe total sum 
to be distributed, and divide tbe remainder among tbe claimants upon tbe same 
rule of distribution as above. 

If Mr. Harmon's claim is allowed, tbcn distribution is to be made upon tbe 
same rule of distribution as above, but including Mr. Harmon. 

Tbe facts upon wbicb tbe rigbts of Mr. Corner are to be determined are as 
follows : 

On tbe 24tb day of November, 1905, Horace B. Corner placed an order with 
Denison, Prior & Co. for 50 shares of tbe common stock of tbe Quaker Oats 
Company. Tbat pursuant to said order Denison, Prior & Co. did, on tbe 
same day, November 24, 1905, purcbase througb Finley, Barrel & Co., of Obi- 
cago, 50 sbares of Quaker Oats stock for Mr. Corner; Finley, Barrel & Oo. 
advancing, in accordance witb tbe usual custom, tbe purcbase price tbere- 
of, and cbarging tbe same to Denison, Prior & Co.'s gênerai account, re- 
taining tbe stock in pledge for tbe indebtedness tben created on account of 
Denison, Prior & Co. with Finley, Barrel & Co. Tbat on tbe 27tb day of No- 
vember, 1005, Denison, Prior & Co. presented to 3Ir. Corner a bill for tbe pur- 
cbase price of said. stock, including commissions, amounting to $0,631.2.5, and 
stated tbat said stock had been purchased for bim in Cbicago. Mr. Corner 
thereupon paid said bill, and instructed Denison, Prior & Co. to bave tbe cer- 
tificate for tbe said stock transferred for bim, and tbis Denison, Prior & Co. 
agreed to do, and receipted said bill as follows : "Received payment, Nov. 27, 
1905. Denison, Prior & Co., per W. W. Héron, Casbier. Stock deliverable 
when issued." 

A few days tbereafter, not baving received tbe certificate, Mr. Corner asked 
Denison, Prior & Cb. about tbe matter, and tbey informed bim tbat tbe certifi- 
cate bad not been received, but tbat tbey would deliver it in a few days, as 
soon as it was received from tbe transfer office. Nothing more was done by 
Mr. Corner until tbe time of tbe suspension of tbe flrm of Denison, Prior & 
Co., and tbe certificate was not ddivercd to bim. Denison, Prior & Co. had 
ne ver notified tbeir correspondents, Finley, Barrel & Co., to transfer said 
stock to Mr. Corner. 

Tbe custom of brokers is tbat, when an order is flied for a cash purcbase 
in tbe Cleveland office, It is wired to tbe correspondent (in this case Finley, 
Barrel & Co., of Chicago), wbo would malie tbe purcbase for tlie gênerai ac- 
count of tbe local broker (i. e., Denison, Prior & Co.) cbarging to tbe local bro- 
ker tbe purcbase price, and crediting tbem witb tbe stock so purchased for 
tbeir account, retaiuing tbe stoclî so purchased as security for tbe indebtedness 
created by tbe purcbase of tbe stock. As requested by tbe customer, tbe stock 
may be either ordered for delivery in tbe certiflcates received by tbe corre- 
s])ondent, or in tbe name furnisbed by the customer. The certiflcates are then 
sent to the local broker, being charged to tbe local broker's account by tbe 
correspondent, and then delivered to tbe customer. Tbe local broker m\ist keep 
bis account with the correspondent at or above a certain crédit balance by 
sending stocks for sale or by cash remittances. Both the above methods bave 
l)een followed by Denison, Prior & Co. 

After tbe purcbase of tbis stock for Mr. Corner, and aftcr the payment by 
;Mr. Corner to Denison, Prior & Co. for said stock, Denison, Prior & Co. con- 
tinued buying and selllng stocks througb Finley, Barrel & Co. in the manner 
iibove stated. After the payment by Mr. Corner as above, Denison, Prior & 
Co. paid to Finley, Barrel & Co., or were credited upon deliveries of stocks to 
tbe amount of $13,071.95, and during tbe same period charges were made 
agalnst Denison, Prior & Co. by Finley, Barrel & Co. to tbe amount of $29,300; 
sucb débits and crédits being made partially ou account of purchases and sales 
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for parties appearing in tiiis matter, and partially for parties not appearing, 
and ail of said débits and crédits being made upou the gênerai account. 

ïhe eustom of brokers in dealing with correspondent brokers in tbe pur- 
chase of stock fully paid for by tlie local broker's customer, or of stock pur- 
cbased to be carried on margin account for the customer, is the same. It ap- 
pears that it is the gênerai eustom of brokers to pledge for their own account 
seeurities vvhich were either purchased for a margin customer, or deposited 
by a margin customer to secure his account ; and also to pledge with the corre- 
spondent brolîer seeurities purchased by a local broker for a customer through 
a correspondent broker until payment had been made to the local broker by 
the customer. It is not, however, enstoniary to permit sueh seeurities to re- 
main in pledge with the corresi)ondent brolvcr atter such payment. They 
should be redeemed from such pledge by the local broker. 

At the tinie of tbe failure of Deuison, Prior & Co., and for some time prier 
thereto, said firm was short of margins witli Finley, Barrel & Co., naniely, tlie 
différence between the value of the seeurities carried for Denison, Prior & Co., 
and the débit balance of Denison, Prior & Co., was not equai to the customary 
margin for carrying the stocks tben being carried. 

The 50 sharos of Quaker Oats stock wliicli liad been purchased for Mr. 
Corner through Finley, Barrel & Co. were on liand at Finley, Barrel & Co.'s 
continuously from tUe time of said purchase until the time of the saie, and 
were sold for 87,1.40.87. Mr. Corner did not consent to, and had no knowledge 
of, this stock being left in tlie possession of Finley, Barrel & Co. 

It further appears that Mr. Corner was not at any time subseciuent to the 
payment for this stock indebted to Denison. l'rior & Co. in any sum what- 
soever. The other seeurities held by Finley, Barrel & Co. were being carried 
by Denison, Prior & Co. for customers who had either pledged the same to 
Denison, Prior & Co. as collatéral for the purchase of certain stocks on mar- 
gins, or had purchased sueh seeurities on marginal contracts, and that ail 
claimants interested in said seeurities, with the exception of Mr. Corner, were 
before the failure indebted to Denison, Prior & Co. to a greater or less extent, 
but that, after the failure and the cloaing of tbeir aceounts by the sale of 
their seeurities, ail such other claimants were creditors of said firm. 

As to the claim made by Franli S. Ilarmon, the référée flnds that on ,Tanu- 
ary 4, 1906, Frank S. Harmon, intervener herein, ordered Denison, Prior & 
Co. to sell for him 20 shares of the preferred stock of the Quaker Oats Com- 
pany, and at the same time ordered said firm to purchase for liim 25 shares 
of the Guardian Savings & Trust Company stock. That on said date said 
firm executed both orders in the following manner: By seiling the 20 shares 
of Quaker Oats preferred stock on the Chicago Stock Exchange for $103 per 
share, realizing a net amoimt. after dedueting commissions, of $2,057..50; said 
sale being made through the Chicago brokerage liouse of Finley, Barrel & Co. 
That the purchase of the 25 shares of Guardian Savings & Trust Company 
stock was made at $,S02 per share, which, with the commission added, made a 
gross amount of ,*p7,55fi.25 ; said purchase being made on the Cleveland Stock 
Exehange from the flrm of Wright, McLeod & Baker, members of said ex- 
change. That both of said transactions were reported in writing to said Har- 
mon, and on January 5th said Harmon delivered to Denison, Prior & Co. a 
certiflcate for 20 shares of the preferred stock of the Quaker Oats Com- 
pany, and at the same time paid Denison, Prior & Co. the sum of $98.75, which 
sum, together with the proeeeds of the sale of tlie Quaker Oats stock, he di- 
rected to be applied on the purchase price of the Guardian Savings & Trust 
Company stoclî, thus leaving a balance due Denison, Prior & Co. of $5.400, and 
it was then agreed that Denison, Prior & Co. should deliver said shares of 
Guardian Savings & Trust Company stock to the Citizens' Savings & Trust 
Company, with which eompany Harmon had an arrangement whereby the bank 
would pay the balance of .$5,400 to Denison, Prior & Co. on the deliveiT of said 
Guardian Savings & Trust Company stock. 

Upon the sale of the Quaker Oats stock on January 4th, Finley Barrel & 
Co. credited Denison, Prior & Co.'s account with the seiling price thereof, and 
charged their account with the stoclc so sold. That Denison, Prior & Co. trans- 
mitted the certiflcate of Quaker Oats preferred stock so delivered to it by 
Harmon to Finley, Barrel & Co. in Chicago, whieh firm, upon receipt of said 
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certiflcate on January 9th, credited Denison, Prior & Co.'s account with the 
stock so received, making a net crédit on account of the transaction of $2,- 
057.50. 

On the 9th of January the books of Denison, Prior & Co. showed Harmou 
to be owing said flrm the sum of $5,400, and that the flrm were carrying for 
his account 25 shares of Guardian Savings & Trust Company stock; that 
Denison, Prior & Co. did not pay Wright, McLeod & Baker any part of the 
purchase price of the 25 shares of Guardian Savings & Trust Company stock, 
and at the suspension of Denison, Prior & Co. on January 10, 1000, said shares 
of stock were still in the possession of Wriglit, McLeod & Balvcr, and were held 
l)y said firm subject to tiie rules of tlie Cleveland Stock Exchange, wliich pro- 
vide that, on suspension of a niember of tlie exchange, the sale could be closed 
out and any deflciency resulting therefrom should be a lien on the seat of the 
flrm so becouiing insolvent ; tliat. instcad of cloRiug out said sale, the same 
was canceled, and no loss resulted to Denison, Prior & Co., and no charge was 
niade against the seat of said flrm on tlie Cleveland Stock Exchange. 

In closing out Jlr. Ilarnion's account, Denison, Prior & Co.'s books credited 
hini with the sum of $7,550.25, leaving Mr. Ilarmon with a net crédit of $2,- 
150.25. 

It further appears that the crédit balance in the possession of Finley, Bar- 
rel & Co. was insufflcient to pay to the customers of Denison, Prior & Co. the 
amounf of their interest in the secin-ities held by Fiuley, Barrel & Co. as col- 
latéral to their account with Denison. Prior & Co. : that is, Denison, Prior 
& Co. had pledged said securities witli Fiuley, Barrel & Co. for a greater smn 
than the securities had beeu pledged by tlie customers with Denison, Prior & 
Co. 

As to the daim of Horace B. Corner: 

Reduced to its simplest form thèse are the facts in the Corner case : 
November 24, 1905, he gave an order to Denison, Prior & Co. to pur- 
chase for him 50 shares of Quaker Oats stock. This order was tele- 
graphed to Finley, Barrel & Co. at Chicago, and on the same day the 
purchase was made by that firm. Certificates for the stock were taken 
by it in completion of the purchase, and the same were held, as by 
custom it had a right to do, as security on the gênerai account of 
Denison, Prior & Co. Within a day or two a bill was rendered to 
Corner by Denison, Prior & Co. for $6,631.35, being the price of the 
stock and commissions, which was thereupon paid. At the time pay- 
ment was made Denison, Prior & Co. were instructed by Corner to 
hâve the certificate for the stock transferred to him, and this they 
agreed to do. A few days later Corner again requested delivery of 
the certificate, and was informed that it had not been received, but that 
they would deliver it in a few days when received from the transfer 
office. 

Ail this time the certificate or certificates for the 50 shares purchased 
for Corner and paid for by him remained in the hands of Finley, Bar- 
rel & Co., and continued to remain there until the failure of Denison, 
Prior & Co. When that occurred, there were other shares of stock in 
other companies in the possession of Finley, Barrel & Co. bought 
for account of Denison, Prior & Co., in which no person had a 
certain separable and distinguishable interest, but which belonged to 
several persons whose separate interests could not be déterminée!. Ail 
the stocks were sold and the proceeds, after settling the indebtedness 
of Denison, Prior & Co. to Finley, Barrel & Ce, are hère for distribu- 
tion. The Quaker Oats stock sold for $7,146.87, and the gross sur- 
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plus for distribution is $26,211.69. The master held that Corner had 
no prier claim to the Quaker Oats stock, but that he must be content 
to share ratably with the other persons interested in the surplus aris- 
ing after the settlement of Finley, Barrel & Co.'s account. 

Confusion is likely to arise if we do not bear in mind the fact that 
Finley, Barrel & Co. may hâve precisely the same rights in ail of the 
Denison, Prior & Co. stocks in their hands, although Denison, Prior 
& Co. may, as between themselves and their customers, sustain a very 
différent relation to the same stocks. 

So far as the questions before us are concerned, the relative rights 
of the claimants to the surplus are to be determined by their rela- 
tions to Denison, Prior & Co. Bearing this in mind, and bearing in 
mind the custom of brokerage transactions, we hâve hère simply a 
question wherein, subject only to the rights of the pledgee, we folio w 
the trust ppoperty, if we can ; and if it may be identified and followed 
and reached, it must necessarily pass in some form or other into the 
hands of its owner. We do not resort to a plan of ratable distribution 
of the proceeds of the sale of the trust property, except where, as 
among the several owners of the trust property, we are unable to dis- 
tinguish one part of the trust property from another as being the prop- 
erty of one of the beneficiaries. 

If, as between a claimant and Denison, Prior & Co., the stock was 
wrongfully in the possession of Finley, Barrel & Co., then such a 
claimant is, in the event of a surplus, in a better position than those 
claimants, as between whom and Denison, Prior & Co., the stock was 
rightfully in the possession of Finley, Barrel & Co. This, it seems to 
me, is equity, and the law is not powerless to déclare and enforce it. 

The relation of Corner to the transaction itself and to Denison, Prior 
& Co. is radically to be distinguished from that which arose between 
margin traders and Denison, Prior & Co. Corner did not become a 
co-surety with other claimants or margin traders. The very ingénions 
and plausible illustration of Judge Caldwell, based upon the theory of 
co-suretyship, fails, for that reason, it seems to me, to be apposite. 

As affecting the rights of Corner, the custom of brokerage transac- 
tions is unimportant, except as to the right of Finley, Barrel & Co. 
to hold the stock purchased as collatéral to Denison, Prior & Co.'s 
account. Beyond that the right of the owner of the stock is determined 
by the gênerai rules of law. Thèse shares were Corner's. They ought 
to hâve been taken up by Denison, Prior & Co. Not having been so 
taken up, Corner's risk was that they might be needed to satisfy the 
gênerai indebtedness of Denison, Prior & Co. to Finley, Barrel & Co., 
or that his stock might be indistinguishably mingled with other stocks 
belonging to persons similarly situated, and any delay on the part of 
Corner to effectually assert his claim of ownership could bave no other 
effect adverse to him than to increase the risk of being unable to 
identify his property. 

Suppose that Corner had served notice on Finley, Barrel & Co. 
that he was the owner of the 50 shares of Quaker Oats stock, and the 
proceeds of the sale of the Quaker Oats stock not being necessary 
to pay the indebtedness of Denison, Prior & Co. to Finley, Barrel & 
Co., what would hâve been the rights of Corner? They are defined 
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by the case of Le Marchant v. Moore, 150 N. Y. 209, 44 N. E. 770, and, 
as it seems to me, by the gênerai principles of law and the demands 
of justice. Save only as subject to the rights of Finley, Barrel & Co., as 
pledgee, the title had passed to Corner. Only formai transfer was 
needed to complète the transaction. The trust was, with exact certain- 
ty, impressed upon the very shares of stock in the possession of Finley, 
Barrel & Co., and in order to justify the conclusion that thèse shares 
of stock or their proceeds belonged to Corner, we do not need to resort 
to the modem enlargement of the rule of following a trust fund, as 
declared in Knatchbull v. Hahett, 13 Ch. D. 696, and Bank v. Insur- 
ance Company, 104 U. S. 54, 26 L. Ed. 693. 

As between him and the other claimants the points of distinction 
are : (1) Corner had bought and paid for certain shares of stock ; the 
other claimants had not. (2) Corner's stock could be identified and 
separated from the mass; that of other claimants could not. (3) As 
between Corner and Denison, Prior & Co., the latter had no right to 
leave the stock in pledge ; as between other claimants and Denison, 
Prior & Co., the latter had the right to leave the stock in pledge. The 
right of Corner is prior, both to his fellow claimants, and to gênerai 
creditors ; the right of his fellow claimants is prior to gênerai cred- 
itors. Thus is equity donc to ail concerned. 

It seems to me, therefore, clear that, subject to the rights of Finley, 
Barrel & Co., Corner was, at the time of the failure of Denison, Prior 
& Co., entitled to possession of the 50 shares of the Quaker Oats 
stock, which had been bought for him, and that he is now entitled to 
the proceeds of the sale of that stock. 

As to the claim of Frank S. Plarmon: 

An analysis of the situation created by the Harmon transaction dis- 
closes the relation of creditor and debtor between him and Denison, 
Prior & Co. It is not a case of trusteeship and cestui que trust. There 
is no following of property. The fact that the fund in the hands of 
Finley, Barrel & Co. was increased by the amount of the Harmon claim 
is the same as if an ordinary transaction had occurred wdiereby money 
was paid to Denison, Prior & Co., for the purpose of making a pur- 
chase, and no purchase was made. The resuit therefore, is that Har- 
mon is in the unfortunate position of a contributor to a fund which 
left him in the real position of a mère creditor, and the utmost claim 
to be made on his behalf would be that so much of this fund as he con- 
tributed should pass into the gênerai estate. 

I think the master was right in holding that Harmon bas no claim 
of préférence in the balance growing eut of the settlement of account 
between Finley, Barrel & Co. and Denison, Prior & Co. 

The exceptions to the finding of the référée as to the claim of Corner 
are therefore sustained. The exception to his finding as to Harmon is 
overruled. 

153 F.— 28 
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McGUIRE V. GREAT KORTIIERN RY. CO. et al. 

(Circuit Court, N. D. lowa, 0. D. May 11, 1907.) 

No. 296. 

J. Removal op Causes— Motion to Remand— Alleged Fkaudulent Joinder 
OF Defendakts. 

On a motion to remand a cause removed by one of a number of défend- 
ants, tlie merits of tl)e controversy can be eonsidered only for tbe pur- 
pose of ascertaining tlie roal nature of tlie alleged cause or causes of ac- 
tion afrainst the several défendants, and whetlier or not there lias been 
a fraudulent joinder of parties défendant for the purpose of defeating the 
jurisdiction of the fédéral court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes, 
§ 227. 

Fraudulent joinder of parties to prevent removal, see note to OfCuer v. 
Chicago & E. K. Co., 78 C. C. A. 362.] 

2. Cabkiïïbs— Loss or Goods— Liability of Connecting Cakrieks. 

The fact that tbe destination of a ghipment recelved by a railroad for 
transportation is b*yond its own Une, or that it was received from an- 
other carrier to be transported to a point on its own line, does not create 
any joint responsibility between the Connecting carriers, where the ship- 
ment over each is under a separate contract which limits its liability for 
loss or injuries to such as maj' occur on its own line. 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, §§ 817, 
818.] 

3. Remov.'^.i, of Causes— Sepaeable Contboveesy— Fkaudulent Joinder of 

Dépendants. 

In an action in a state court, a railroad eompany of the state, a local 
station agent on its line. and a railroad eompany of another state were 
joined as défendants. The pétition alleged tliat through the joint négli- 
gence of défendants a shipper was furnished an unflt car at the local 
station in which to ship certain goods and to transport tbe shipper from 
sueb station to a point on the Une of the second railroad conipauy ; that 
both companies carried the shipper and bis property in such car to a point 
on the line of the second eompany, where they negligently set the car on 
fire, and thus caused the deatli of the shipper and the destruction of 
his property. On a motion to remand, after removal of the cause by tbe 
nonresident eompany on tbe ground of separable controversy and fraudu- 
lent joinder, treated also as a plea to tbe jurisdiction, it was showu that 
the agent who furnished the car was not the agent of, and had no con- 
nection with tbe removing, défendant ; that tbe shipment was received by 
tbe local eompany under a written contract for its carriage only to a con- 
nection with the road of the second eompany, and limiting the liability of 
tbe carrier to loss or injury accruing on Its own line; that the car was 
safely delivered to the second eompany, which recelved and forwarded 
it under a similar contract then made between such eompany and the 
shipper. The cause of the tire was neither alleged nor shown. Held. 
that the cause of action stated in the pétition, constmed in the ligbt of 
such tacts which were known to plaintifC, was not joint, and that the 
joinder of the détendants must be held to bave been for the purpose of de- 
feating the jurisdiction of tbe fédéral court. 

[Ed. Note. — Separable controversy, see note to Robbins v. Ellenbogen, 
18 C. C. A. 86 ; Mecke v. Valleytown Minerai Co., 35 G. 0. A. 155.] 

4. Same. 

The rule that where a removal is sought by one of two or more défend- 
ants upon the allégations of tbe plaintiff's pleading alone, the cause of ac- 
tion as therein stated is the test of removability, and if that is joint in 
cbaraeter, and there is no showing of want of good faith on the part 
of the plaintiff in stating his cause of action, tbe question of proper joinder 
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is not to be tried in tbe removal proceedings, has no applieation where it 
is alleged and shown by the nouresident défendant tbat tbe plaintiff 
has purposely stated a fictitious cause of action against him and anotber 
joiutly to prevent a removal, but in such cases tbe duty of proteetiug tbe 
rigbt of removal to one having sucb rigbt is strictly enjoined upon tbe 
Circuit Courts. 

On Plea to the Jurisdiction and Motion to Remand to State Court. 

This action was comnienced in the district court of lowa in and for Palo 
Alto county, by the plaintiff, a citizen of lowa, as administratrix of the es- 
tate of P. F. McGuire, deceased, against tbe Minneapolis & St. Louis Railroad 
Company, bereinafter called the "Minneapolis Company," a corporation of 
lowa, C. A. Zieblke, a citizen of lowa, and the Great Northern Hailway Com- 
X>any, a coi-poration of Minnesota, to recover damages for tbe deatb of said de- 
ceased, and tbe destruction of certain of his Personal property, wbich it is 
alleged were caused by the joint noglect of tbe several défendants. 

Tbe Créât Northern Railwa.v Comjjany in due time removed tbe cause to 
tbia court, upon tbe alleged ground tbat there is a separable controversy be- 
tween it and tbe plaintiff, to the détermination of wbich the otber défendants 
are not necessary or proper parties, but bave been fraudulently joiued by the 
plaintiff as défendants with the Great Northern Company for the sole purpose 
of prevontiug tbat company from reuioving the cause to tbis court. Tbe plain- 
tilï bas filed a motion to remand, upon tlie grounds tbat there is no separable 
controversy between her and either défendant, tbat sbe bas a cause of action 
against ail of tbe défendants .ioiutly, tbat tlio action is brought against ail of 
them in good faitb, and tbat tliis court is without jurisdiction of tbe suit. Tbe 
motion to remand was ordered by tbe court to stand also as a plea to its ju- 
risdiction, and tliat tbe évidence in support of tbe i)Otition to remove aud sucb 
plea be taken in tbe torui of dépositions. Tbe évidence lias been so takeu, and 
the matter is now hefore tbe court upon the plcadings and such évidence. 

Tbe original pétition, as amended in tbe state court, allèges, in substance : 
ïhat tbe Minneapolis Company and tbe Great Xortbern Com])any are railroad 
cor])orations; tliat défendant Zielilke is and was tbeir agent at Ayrshire, in 
l'alo Alto county, tbis state ; tbat in Mardi, lOOti, the deceased, 1». F. McGuire, 
applied to tbe défendant Zieblke, as agent for said railroad companies, for a 
car in which to sbip certain bouseliold goods, live stock, and bay and straw 
for sucb live stock, from Ayrshire, to McCanna, in tbe state of Nortb Dakota, 
and in wbich car be was also to ride with such property. Tbe charge is gên- 
erai against ail of tlie défendants tbat tliey furnished an unfit car in whicb 
to make sucb sbipment, and tbat both companies together carried the deceased 
and bis property therein from Ayrshire to some point on the Great Northern 
line, where together tbey negligently set tbe car and sbipment on lire, and tbus 
caused the deatb of McGuire and tbe destruction of his property wbile being 
carried on tbat line. 

From tbe testimony it appears tbat tbe Minneapolis Company opérâtes a line 
of railroad through Ayrshire, a village of some 300 or 40O inhabitants, in Palo 
Alto county, this state, tbence to Minneapolis, in tbe state of Minnesota, and 
détendant Ziehlko is and was in March, lOOti, its agent at Ayrshire; tbat there 
is 110 otber railroad at sucb village ; tbat tbe Great Northern Company is aud 
tben was a Minnesota corporation, operatiug a line of railroad from ^linne- 
apolis, in tbat state, nortbwesterly into aud through tbe state of Nortb l>akota, 
and McCanna is a station on its liue of road in tbat state; tbat it bad no 
railroad in Palo Alto county, lowa, and no office or ageney at Ayrshire, or else- 
wbere in tbat county ; tbat the deceased tlien lived at or near tbe village of 
Ayrshire, and was about to move his faniily, bousehold goods, and otber proi)- 
erty to McCanna, N. I)., and applied to défendant Zieblke at Ayrshire for a car 
in whlch to sbip said property to McCanna ; tbat Ziehlke procured a proper 
car for such purpose, but, before the deceased was ready to load his property, 
let some otber sbipper bave it, and furnished to McGuire another car of tbe 
Minneapolis Company, which it is claimed by plaintiff was oid, ont of repair, 
unflt, and unsafe in which to make such sbipment, and Zieblke told McGuire 
that be could take that car or none ; tbat McGuire did load bis property into 
such car, and started with it over tbe line of tbe Minneapolis Company for Me- 
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Canna. Before starting, Ziehlke, as agent for the Slinneapolis Company, gave 
to McGuire a written eoutract for the carriage of tlie property by tlie Minne- 
apolis Company from Ayrshire to the end of its line, which contract is as 
follows: 

"The Minneapolis & St. Louis Railroad Company. 

"Live Stock Contract. 

♦ ♦*******♦ 

"See current rules governing the passage of man in charge of live stoelv ship- 
ments. W. M. Hopkins, General Freight Agent. 

• ♦•♦*****« 

"Ayrshire, lowa, Station, Mch. 21, 1906. 

"The Minneapolis & St. Louis Railroad Company has this day reoeived from 
P. F. McGruire. oue car emigraut niovables (more or less) to be transported over 
the lines of this company only, from Ayrsliire lowa Station, to point of de- 
livery to the next Connecting carrier if the destination of said sUipment is not 
upon the railroad of this company, or if cotitinuous carriage to destination is 
not for any reason niade over this company railroad, and there delivered to 
the Connecting carrier for trausi>ortation to or towards destination at the rate 
of tarife and switching charges, subject to the published rules, and régula- 
tions of said railroad company, and upon the following conditions : 

*»**«***»♦ 

"The shipper agrées to load, unload, reload and feed said stock at his own 
expense and risk ; to water and care for the same while it is in stock yards 
waiting shipment, and while on the cars, or at feeding, and transfer points, 
or where it may be unloaded for any purpose ; to keep the cars securely locked 
and f astened ; and to prevent its escape theref rom. 

********** 

"The railroad company shall not be liable for the loss, delay or injnry of any 
property carried under this contract, nor for injuries sustained by any person 
in charge tbereof , except upon its own railroad ; its liability shall cease upon 
making delivery to its Connecting carrier. 

********** 

"The above terms, conditions and limitations shall inure to the benefit of 
Jill carriers by whom tbe said property is transported. 

"C. A. Ziehlke, Agent. 
"P. F. McGuire, Shipper. 

"Note. — This contract must be Ç3:ecuted in duplieate, and signed both by 
shipper and agent. One eopy must be forwarded to the auditor at Minneapolis, 
the other should be marked 'Duplieate' and delivered to the shipper. 

"The words 'and there delivered to thé Connecting fari^iét for teansporta- 
tion to destination' should be ruled out, if the shipîuent is destined tô a point 
upon the line of this company." 

Indorsed on back of contract : 

"The Minneapolis & St. Louis Railroad Company, 
"Live Stock Contract. 
"Nos. and Initiais of Car M. c& St. L. 5190. 

"Parties aetually in charge of, and accompanying within described stock are 
required to write thêir own names in iflk hère. 

"We agrée to the within named conditions. P. F. McGuire. 

"Parties aetually in charge hâve written their own names above. 

"C. A. Ziehlke, Agent, 

"Ayrshire Station." 

The car, property, and the deceased were carried under this contract in 
safety by the Minneapolis Company alone to the Minnesota Transfer, which is 
its northern terminus and the place where it connects with the Great Northern 
Company. At that place the shipment was delayed a day for the purpose of 
jnaking some repairs to the car. The Great Northern Company then gave to 
McGuire a written contract for the carriage of the car and property over its 
line of railroad to its destination at McCanna, vj'hich contract is substantially 
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the same as tlmt of the Minnenpolis Company, is signed by the agent of the 
«Jreat Xortliern Company and by jSIcUuire, and was good for bis passage witb 
his property fi'om tlie Jlinncsota Transfer to McCauna, N. D. Tbe car was 
]mt into a train of tbe Great Xortbein Company and started for Us destnia- 
tioa ; McGuire, bis son, and anotb(>r person, riding in tbe car witli tbe live 
stock and other property. About niidnigbt atter leaving Fargo, for McCanna, 
the younger McGuire awoke and diseovered tbat tlie bay and straw in tbe car 
were on flrc. lie could not opcn tbe side docrs of tiie car, because, as claUued 
by tbe plaintifC, of their defective and tuisafe condition, and he got ont of tbe 
car tbrougb one of itis end doors, receiving some injuries in so doing ; but his 
fatber and tbe otber person and tbe live stoclî were burned to deatb, and 
tbe other property destroyed by tire. It is not alleged in the pétition, nor 
does It clearly appear from tbe testimony, how the tire originated. 

Ziebllve was not tbe agent of the (ireat Nortliern Company, l)ut lie gave Mc- 
Guire tbe rate for the sbipment over tbe Une of the Minneapolis Company 
from Ayrshire to tbe Minnesota Transfer, and told him wbat tbe rate vrould 
be over the line of tbe Great Northern Company to McCanna ; but each road 
fixed tbe rate for hauliug the car and property over its own line. Tbe freight was 
not paid to either company, but was to be collected at tbe destination of the 
sbipment. Zieblke sonietimes sold tickets to passengers from Ayrsliire to 
points on the line of tbe Great Northern Company, but lie kept no such tickets 
for sale at Ayrshire, and when such tickets were required procured them for 
such purpose. 

E. A. Morling and Kelly & Kelly, for plaintiff. 

J. L. Kennedy, for the Great Northern Railway Company. 

REED, District Judge (after stating the facts). The merits of 
the controversy may be considered only for the purpose of ascertain- 
ing the real nature of the alleged cause or causes of action of the plain- 
tiff against the several défendants, and whether or not there has been 
a fraudulent joinder of parties défendant with the Great Northern 
Company for the purpose of defeating the jurisdiction of this court. 
Alabama Great Southern Railway Co. v. Thompson, 200 U. S. 206, 
26 Sup. Ct. 161, 50 E. Ed. 441 ; Wecker v. National Enameling Co., 
204 U. S. 176, 27 Sup. Ct. 184, 51 L. Ed. — . 

The pétition of plaintifif, as amended in the state court, is very gên- 
erai in its allégations. It is clearly vulnérable to a motion for more 
spécifie statement, and it is urged in behalf of the Great Northern Com- 
pany that its allégations are thus indefinitely and generally made to 
conceal the real facts which caused the death of Mr. McGuire and the 
destruction of his property, and to make an apparent case upon paper 
against ail of the défendants jointly, for the fraudulent purpose of pre- 
venting the Great Northern Company from removing the cause to this 
court. 

The pétition allèges, generally, and it is the contention of the plain- 
tifif, that there was a joint undertaking of the two companies to furnish 
the deceased with a suitable car in which to ship his property and car- 
ry him from Ayrshire, in Palo Alto county, this state, to McCanna, 
N. D., and that both companies are liable for the failure to perform 
this undertaking ; that défendant Ziehlke acted as agent of both com- 
panies in procuring a car for McGuire, and did procure for him a safe 
and fit car for such purpose, but wrongfully diverted it to another 
shipper and furnished a defective and unfit car of the Minneapolis 
Company in lieu thereof to McGuire, and for so doing he is also liable 
with the two companies for their alleged failure to carry deceased and 
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his property in safety to their destination ; and that ail of the défend- 
ants are therefore jointly and severally liable to the plaintiff. But 
the diversion of the first car to another shipper cannot be said to be 
the direct or immédiate cause of the burning of the car that was fur- 
nished to McGuire, and no right of action for the burning of the car 
can rightly be predicated upon such diversion, conceding it to be 
wrongfui, against any of the défendants. The pétition does not state 
any facts, aside from its légal conclusions, f rom vvhich it can be inferred 
that there was a joint undertaking of the two companies to furnish a 
car and carry deceased or his property therein to McCanna, and the 
testimony wholly fails to show any such undertaking. It is undisputed 
upon the testimony that the Great Northern Company had no line of 
railroad at Ayrshire, or at any other place in Palo Alto county, and no 
office or agency in that county ; that Ziehlke was not its agent for any 
purpose in the matter of procuring this car, or in making this ship- 
ment ; that its first knowledge of the shipment was when it was deliv- 
ered to it at the Minnesota Transfer, to be carried over its own line to 
McCanna; that the Minneapolis Company alone, through Ziehlke, as 
its agent, furnished the car to McGuire ; and that that company carried 
him and his property therein over its own line in safety to the Minneso- 
ta Transfer, where it was delivered to the Great Northern Company. 
The action of the Minneapolis Company in thus furnishing the car, 
and carryinr* the deceased and his property therein over its own line, 
was an undertaking upon its part distinct and separate from that of 
the Great Northern Company to carry them over its line. The two 
companies did not act together in any way, either as partners or as 
joint carriers; but each received and' carried the shipment over its 
own hne under its separate written contract with the deceased therefor, 
and neither company was the agent, or liable for the acts, of the other 
in so doing. True, the destination of the car was McCanna, N. D., a 
station upon the line of the Great Northern Company, and beyond that 
of the Minneapolis Company; but that of itself does not show a joint 
undertaking of the two companies to carry the shipment to that place. 
Myrick v. Michigan Central Rv. Co., 107 U. S. 102, 1 Sup. Ct. 425, 
27 L. Ed. 325 ; Pennsylvanie Ry. Co. v. Jones, 155 U. S, 333, 15 Sup. 
Ct. 136, 39 L. Ed. 176 ; Peterson v. Railwav Co., 80 lowa, 92, 45 N. 
W. 573 ; Root v. Great Western Ry. Co., 45' N. Y. 527 ; Ortt v. Rail- 
way Co., 36 Minn. 398, 31 N. W. 519. 

In Myrick v. Michigan Central Railway Company, above, it is said : 

"A railroad company is a carrier of goods for tlie public, and, as such, is 
bound to carry safely wluitever goods are lutrusted to it for transportatiou, 
witbin the course of its business, to the end of its route, aud there deposit 
them in a suitable place for their owners or consignées. If the road of the 
company conneots with other roads, and goods are received for transportatiou 
beyond the termination of its own line, there is suiieradded to its duty as a 
common carrier that of a forwarder by the Connecting line ; that is, to deliver 
safely the goods to such line — the uext carrier on the route l>eyoud. This 
forwarding duty arises from the obligation implied in takiug the goods for 
the point beyond its own line. The common law imposes no greater dutj' than 
this. If more is expected from the company receiving tUe shipment. there 
must be a spécial agreement for it. This is the doctrine of this coiirt, although 
a différent rule of liability is adopted in England and in some of the states. As 
was said in Railroad Company v. Manufacturing Company: 
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" 'It is unfortunate for tlie interest of commerce tliat tliere is any diversity 
■of opinion on sucli a snbjeet, espeeially in tbls oountry ; but the rule tbat 
liolds the carrier only liable to tbe extent of bis own route, and for tbe safe 
storage and delivery to tbe next carrier, is in itnelf so just and reasonable tliat 
\ve do not besitate to give it our sanction.' 10 Wall. 318, 324." 

Tlie separate contracts in writing of the two companies with the de- 
ceased, to carry him and his property over their respective Unes only, 
are substantially the same, are each signed by the deceased, and were 
accepted by him for his own passage over each of the roads, and the 
plaintiff cannot, in the absence of fratid or mistake in procuring the 
contracts from the deceased, neither of which is alleged, be permitted 
to say that the deceased did not know their contents or understand 
their meaning. Insurance Company v. Railroad Co:, 104 U. S. 146- 
155, 26 h. Ed. G79; MulHgan v. Illinois Central Ry. Co., 3G lovva, 181, 
14 Am. Rep. 514. The contracts, therefore, conclusively establish that 
the undertaking of each of the companies with the deceased to carry 
him and his property was several, and that the Minneapolis Company 
limited its liability for injuries in carry ing them to such as might occur 
upon its own line. This it could lawfiiUv do. Insurance Co. v. Rail- 
road Co.. 104 U. vS. 146-154, 36 L. Ecî. 679; Mvrick v. Michigan 
Central Ry. Co., 107 U. S. 102-108, 1 Sup. Ct. 42'5, 27 L. Ed. 325 ; 
Southern Pacific Co. v. Interstate Commerce Com., 200 U. S. 536- 
554, 26 Sup. Ct. 330, 50 L. Ed. 585; Mulligan v. Ihinois Central 
Rv. Co., 36 lowa, 181, 14 Am. Rep. 514; Pcterson v. Railway Co., 
80 lowa, 92. 45 N. W. 573 ; Ortt v. Railway Co., 36 Minn. 398, 31 N. 
W. 519. 

There is an entire absence of any évidence that there was any under- 
taking, oral or written, by the Minneapolis Company, to carry the de- 
ceased beyond its own line, or that the Great Northern Company is in 
any way responsible for any act of Ziehlke, or the Minneapolis Com- 
pany in furnishing the car to McGuire. Thèse facts were fully known 
to plaintifif and her counsel before the suit was commenced, and the 
conclusion is unavoidable that the allégations of the joint undertaking 
of the tW'O companies, and of their joint négligence in handling the car 
upon the line of the Great Northern Company, are wholly without 
support in the testimony, and that such allégations were made only 
for the purpose of preventing the Great Northern Company from ex- 
ercising its right of removal of the cause from the state court. 

It is true that the Suprême Court holds that when a plaintifif in good 
faith prosecutes his suit as upon a joint cause of action, and a removal 
is songht alone upon the allégations of the plaintifï's pétition, the cause 
of action as therein stated is the test of removability, and if that is 
joint in character, and there is no showing of want of good faith on the 
part of the plaintiff in stating his cause of action, the question of 
proper joinder is not to be tried in the removal proceedings, and the 
case must be held to be that which the plaintiff states in setting forth 
his cause of action. But this rule bas no application where it is alleged 
and shown by the nonresident défendant that the plaintiff has purpose- 
ly stated a fictitious cause of action against him and another jointly, to 
prevent a, removal of the cause to the fédéral court. In such cases 
the duty is strictly enjoined upon the Circuit Courts of protecting the 
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right of removal to one having such right, as well as to deny the re- 
moval when the right to do so does not exist. Alabama Great South- 
ern Co. V. Thompson, above. 

In Wecker v. National Enameling Co., 204 U. S. 176, 27 Sup. Ct. 
184, 51 L. Ed. —, it is said : 

"While tbe plaiutiff, in good taith, may pi'oceed in the state courts upon a 
cause of action wliich lie allèges to be joint, it is equally true that the fédéral 
courts should not sanction devices iutended to prevent a removal to a fédéral 
court, wbere one lias tliat right, and should be e(iually vigilant to protect tbe 
right to proceed in tbe fédéral court as to permit tbe state courts, iu proper 
cases, to retain their owu jurisdiction." 

To deny the jurisdiction of this court in this case would be to sanc- 
tion a device that is thus condemned by the Suprême Court. 

Tlie question has been considered upon the cause of action as stated 
by the plaintiff in her pétition : Whether or not a cause of action upon 
other grounds might hâve been stated in good faith against both com- 
panies jointly has not been, and need not be, considered. 

The plaintiff relies upon chapter 89, Acts 31st Gen. Assem. lowa, 
as authorizing this action, against both companies jointly for the re- 
covery of the property destroyed. Without intimating that this act, 
if it had been in effect at the time of this shipment, wouM hâve been 
applicable thereto, it is suiifîcient to say that it did not go into effect 
until July 4th, following the shipment and the destruction of the prop- 
erty; and that chapter 74, Acts 30th Gen. Assem., which it repeals, 
and for which it is a substitute, has no application to the shipment in 
question. It need not be further considered. 

The conclusion, therefore, is that the plea to the jurisdiction should 
be overruled, and the motion to remand denied, and it is so ordered. 



VANCOUVER NAT. BANK v. LAW UNION & CROWN INS. CO. 

(Circuit Court, D. Oregon. ilarcb 4, 1907.) 

No. 3,040. 

1. Insurance— Insueable Intbkest— Geneeal Creditob op Owner or Peop- 

ERTY. 

A gênerai créditer bas no insurable interest in tbe property of his debtor. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 142.] 

2. Same — Right dp Action on I'olicy. 

An insured may, at least with tbe consent of tbe insurer, hâve the loss, 
if any, made payable to a tbird person, wbo by such désignation becomes 
his agent or représentative, and may sue on tbe policy in case of loss in 
his own nanie ; and It is imniaterial that he is a créditer of the insured 
and by agreement between tbem entitled to tbe Insurance, but his right of 
recovery is subject to ail conditions imposed upon the insured. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 28, Insurance, § 1559.] 

3. Same — Construction op Policy — Application of Conditions to Moet- 

GAGEE. 

Under a provision of an Insurance policy that "if, with the consent of 
tbe Company, an interest under this policy sball exist in tavor of a mort- 
gagee or of any person or corporation having an Interest in tbe subject 
of insurance other tban tbe interest of the insured as descril*ed herein, 
the conditions hereinbefore contalned shall apply in the manner expressed 
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in such provisions and conditions of insurance relating to such interest 
as sliall be written upon, attaclied, or appended liereto," tlie preeedins 
conditions in the poliey appiy to tlie interest of a mortgagee or otlier 
person liaving an interest in tlie poliey in ail events, but as modified by 
wliatever may be written upon the slip attaclied to the poliey. 

4. SaME— AVOIDANCE OF POLICY FOR BbEACH OP CONDITION — TiTLE OF IKSUBED. 

A poliey of fire insurance containing a provision that it shall be void 
if the interest of the insured be other than unconditional and sole owner- 
ship is avoided by a contract by the insured for the sale of the property 
by which he transfers possession and agrées to convey tlie title, the cf- 
fect of such contract being to vest the purchaser at once witli the équi- 
table title, and such rule applies whether the subject of insurance be real- 
ty or personalty. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 799.] 

At Law. 

On April 25, 190,ï, the défendant issued to George W. Cône, under the firni 

name of George W. Cône Lumber Company, its poliey of insurance, to whieli 

a slip is attaehed showing the amount of insurance and the property covered, 

as follows : 

$500 00 On one story rubberroid roof, frame building, occupied by the as- 
sured as a wet log sawmill, situate on the east banl^; of the Willa- 
mette river, at St Johns, Multnomah county, Oregon. 

,$.500 00 On engines, boilers, etc. 

.$-")00 00 On other fixed and movable maehinery. 

.$500 00 On lumber in piles and about the promises. 

$500 00 On frame dock, situate on the above-deseribed promises. 

Upon the same slip is the mémorandum : "Loss, if any, payable to Van- 
couver National Banlî, Vancouver, Washington." 

The poliey contains this clause at the foot of it: 

"This poliey Is made and accepted subject to the following stipulations and 
conditions, printed on the back hereof, togetber with such other provisions, 
agreements, or conditions as may be indorsed hereon or added hereto, and no 
otflcer, agent, or other représentative of this company shall hâve power to 
waive any provision or condition of this poliey except such as by the terms of 
this poliey may be the subject of agreement indorsed hereon or added hereto, 
and as to such provisions and conditions no officer, agent, or représentative 
shall hâve such power or be deemed or held to bave waived such provisions 
or conditions unless such waiver, if any, shall be written upon or attaehed 
hereto, nor shall any privilège or permission affecting the insurance under this 
poliey exist or be elaimed by the insured unless so written or attaehed." 

And on the back thereof are printed thèse provisions, among others : 

"This entire poliey, unless otherwise provided by agreement indorsed hereon 
or added hereto, sliall be void * * * if the interest of the insured be other 
than unconditional and sole ownership * * * or if any change, other tïian 
by the death of an insured, talce place in the interest, title or possession of the 
subject of insurance (except change of occupants without increase of luizard) 
whether by légal process or judgment or by voluutary act of the insured, or 
otherwise." 

"If, with the consent of this company, an interest under this poliey shall 
exist in favor of a mortgagee, or of any person or corporation baviiig an in- 
terest in the subject of insurance other than the interest of the insured as de- 
scribed herein, the conditions hereinbefore contaiiied shall apply in tlie maii- 
ner expressed in sucli provisions and conditions of insurance relating to such 
interest as shall be written upon, attaehed or appended hereto." 

Tlie property was destroyed by fire Septemi)er ^, ];)05. Prior to that time, 
to wit, on April 22, 1905, George W. Cône, under tlie firm name of George W. 
Cône L/umber Company, entered into a contract with the Oregon Fir Lumber 
Company, whereliy, for the considération of $50.000, he sold and agreed to 
convey the projierty, both real and personal, to the latter company. After the 
fire an adjustment was had of the loss, and tliere was apportioned to the 
défendant company, as its proportional liability, among other companies cov- 
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ering upon the same property, tlie sum of $2,150.84. For a reeovery of tliat 
iimouiit, this action lias been instituted. 

The défendant bas set iip, by way of défense to tlie reeovery, that tbe Roorge 
W. Cône Lumber Company, in violation of tUe stipulations of tlie poliey, ou 
Aufîust 22, 1905, sold the property to the Oregon IMr Lumber Company, whicli 
said Company assumed possession ail without the consent or agreement of dé- 
fendant ; that thereafter the unconditional and sole ownersliip vvas iiot in 
the (Jeorge W. Cône Lumber Company, and that by reason of sucli sale a 
change took place in tlie interest, title, and jiossession of the subject of tho 
jnsurance, whereby the poliey was rendered void as against the défendant com- 
pany, and it was relieved of res])onsibility. Tlie reply allèges that tbe (lefoiirt- 
ant Company bad, long prior to the tire, fnll knowledge of such transfer under 
the contract alluded to, and, fnrther, that tlie Oregon Fir Lumber Company 
never entered into jiossession, or carried out the covenants resting upon it. 
nnd thus never acquired any rJght, title, interest, or ownership in or to the 
property. 

W. E. Yates and Platt & Platt, for plaintiff. 
Snow & McCamant, for défendant. 

WOLVERTON, District Judge (after stating the facts). It is first 
contended that the plaintiff cannot recover, for the reason that it i.s 
without an instirable interest in the f)roperty covered by the poHcy of 
insurance. Under the testimony, and by the explicit admission of 
the parties, the plaintiff had not at the date of the poliey, nor has it 
now, any other interest in the subject of the insurance except as a 
gênerai creditor. It had not then, nor has it now, any mortgage or 
judgment, but holds the promissory notes of the George W. Conc 
Lumber Company for moneys loaned or advanced, so that it stands 
absolutely as a gênerai creditor, and in no other position. Stich a cred- 
itor is without an insurable interest. As expressed by the court in 
Foster v. Van Reed, 5 Hun (N. Y.) 321, 325 : 

"It certainly would not bo claimed that a mère siin])le contract creditor could 
obtaiii a valid insurance of liis debt l'roni a tire insurance eompauy. The 
creditor must bave an interest in the real cstate to anthorize him to iusure." 

Under certain peculiar conditions simple contract creditors hâve been 
held to hâve an insurable interest, as where the debtor is insolvent, or 
has since deceased, and the estate constitutes a ftmd, as it v^'crc, for 
the discharge of his obligations, or the property has been purchased 
upon the crédit or responsibility of the person claiming the interest. 
Herkimer v. Rice, 27 N. Y. 103 ; Rohrbach v. Germania Pire Ins. 
Co., 62 N. Y. 47, 20 Am. Rep. 451 ; Roos & Co. v. Merchants' Mutual 
Ins. Co. of New Orléans, 27 La. Ann. 409. But no such conditions 
attend the claim or deniand of plaintiff. 

The real question, however, is not whether the plaintiff has an in- 
surable interest, but whether it is entitled to sue upon the deniand 
for loss under the poliey. It will be noted from the mémorandum upon 
the slip that the loss, if any, was made payable to the bank uncondi- 
tionally, not, as is usually the case, "as its interest may appear." This 
is, in efïect, an appointment of the bank as the party to receive pay- 
ment in case of loss. The parties to the poliey bave regularly so stipu- 
lated with référence to the loss, and the bank has, assented thereto ; 
and why may it not sue to enforce the obligation? The légal con- 
séquences of such a stipulation and agreement are well stated by 
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Mr. Justice Milkr in the case of Bâtes v. Equitable Insurance Com- 
pany, 10 Wall. (U. S.) 33, 19 h. Ed. 882. He says: 

"Now, it is a vvell known and fréquent thing in Insurance business for a 
person to insure his life, or liis property, and either in tlie policy itself, or by 
indorsement at the time it is made, or by subséquent indorsement, to whicli 
tlie consent of tlie company is generally required, to direct the loss to be paid 
to some third party. And tliis is doue in language similar to, if not ideutical 
\Yith, that used in this case. It is a mode of aiipointing that tire loss of the 
party insured sliall be paid by the company to such third ])erson. This trans- 
action is a very common mode of furni.shing a species of security by a debtor 
to liis creditor, wlio niay be williug to trust to tlie debtor's honesty, his skill 
and suceess in trade, but who reciuires indemnity against such accidents as 
loss by iire. or the périls of navigation. The property of the debtor at risl< be- 
ing tiius insured for the benetit of the creditor gives bim this indemnity." 

vSo that the relation stands hère simply that the Cône Eumber Com- 
pany insured its property for the benefit of its creditor, namely, the 
Vancouver National Bank ; and there exists no good or sufficient rea- 
.son why this may not be donc. Guiterman v. German-Amer. Ins. Co., 
111 Mich. 62G, 70 N. W. 135; Ermentrout v. American Fire Ins. Co., 
60 Minn. 418, 62 N. W. 543. I am of the opinion, therefore, that the 
action was rightiy brought in the name of the Vancouver National 
Bank, and that it could sue whether it had an insurable interest in the 
property of the insured or not. It is sufficient that the bank was ap- 
pointed as the party to receive the loss, if any should occur. Such 
being the agreement of ail the parties concerned, it occupies the rela- 
tion of a trustée, and may recover in its own name. 

The next contention is on the part of counsel for plaintifif, which is 
that, under the provisions of the paragraph running, "If, with the con- 
sent of this company, an interest under this policy shall exist in favor 
of a mortgagee," etc., it was not designed that a breach by the assured 
of any of the preceding conditions contained upon the back thereof 
should void the policy, because, it is argued, ail the conditions, if any, 
afïecting the bank were, by intendment, to be contained upon the slip 
attached thereto, whereby the loss is made payable to the bank. There 
are several cases in the state courts so holding, the first, and leading 
one, of which is Oakland Home Ins. Co. v. Bank of Commerce, 47 
Neb. 717, 66 N. W. 646, 36 L. R. A. 673, 58 Am. St. Rep. 663. The 
case is determined entirely upon the interprétation of a paragraph 
identical with the above. The learned commissioner who announced 
the opinion of the court renders the stipulation as follows : 

" 'The conditions hereinbefore contained shall aiiply,' not absolutely, but in 
a qualified wa.v, 'in the manner exprcssed in such provisions and conditions 
* * * as shall be written upon. attached, or appended hereto' ; that is, 
in order to render the gênerai conditions of the policy applicable to the inter- 
est of a niortgagee, there must be written upon, attached, or appended to the 
])olicy, relating to the interest of the niortgagee, some provisions or conditions 
expressing in wliat manner the conditions of tbe policy shall be so applicable." 

He then further reasons that no conditions were written upon or at- 
tached or appended to the policy, and hence that the gênerai provisions 
should not apply. The clearest statement of the position is contained 
in a later case. Christenson v. Fidelity Ins. Co., 117 lowa, 77, 90 N. 
W. 495, 94 Am. St. Rep. 286. The court, after quoting a part of the 
clause, says : 
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"Tliis means tliat, in orfler thiit they bepome applicable to tlie interest of tlie 
mortgagee, tlie maimer thereol! must be indicated by au indorsemeut or some 
writing attaclied to tbe policy. Nothing of tbe kiud was indorsed on or ap' 
pended thereto, and for this reason tbe conditions do not apply." 

Other cases to the same purpose are Senor & Muntz v. Fire Insur- 
ance Co., 181 Mo. 104, 79 S. W. 687; East v. New Orléans Insur- 
ance Association, 76 Miss. 697, 33 South. 358; Queen Ins. Co. v. 
Dearborn Sav., Loan & Building Ass'n, 175 111. 115, 51 N. E. 717; 
Northern Assurance Co. v. Chicago Mut. B. & L. Ass'n, 98 111. App. 
153 ; Boyd v. Thuringia Ins. Co., 65 Pac. 785, 35 Wash. 447, 55 L. 
R. A. 165. Opposed to this view is a case in the United States Court 
of Appeals for the Eighth Circuit, before Caldwell, Sanborn, and 
Thayer, Circuit Judges. The opinion is by Mr. Justice Sanborn. Aft- 
er stating the contention of counsel for the défendant in error, which 
is the same as that made by counsel for plaintiff hère, he says : 

"But the clause which thèse parties selected and attached to the poliey had 
a known, definite, and adjudicated meaning. It had a settled légal efCect 
when they chose and appended it to the contract. The meaning and elfect that 
the indemnity tbereby secured to the mortgagees was subject to tlie risk of 
every act and neglect of the mortgagor which would avoid the original policy 
in his hands. No form of words could bave been devised or adopted, relat- 
ing to the Insurance of thèse mortgagees, which would so clearly and con- 
clusively hâve expressed the intention of the parties to this contract to sub- 
ject the Indemnity secured by the mortgagees to the risk of the acts and omis- 
sions of the mortgagor as the clause which they selected and attached to 
the poliey, because a long Une of adjudications, covering more than 40 years, 
had established the fact that this was its true meaning and effect" 

After citing authorities, he continues: 

"The true construction of the clause 'Loss, if any, payable to , mort- 
gagee, as his interest may appear,' or of words of similar import, when at- 
tached to policies of fire Insurance, is, and bas been for more than 40 years, 
that the mortgagee is tbereby made the simjile appointée of the mortgagor, 
and that his indemnity is at the risk of the acts and omissions of the latter 
which would avoid, terminate, or affeot the mortgagor's insurance under the 
original policy." Delaware Ins. Co. of Philadelphia v. Gréer, 120 Fed. 916, 57 
0. O. A. 188, 61 L. R. A. 137. 

A later case by the same court, composed of Circuit Judges Sanborn, 
Van Devanter, and Hook, has this to say on the subject: 

"But the question under considération is not solved by merely ascertaining 
the meaning of the words 'as their interest may appear.' They do not stand 
alone, and are not controlling. By the plaiu terms of the indorsement the 
consent to pay the loss to Dodge and Stevenson was made 'subject to alj tbe 
conditions' of the policy. This qualifying clause means that the consent was 
given upon the express condition that the conditions of the poliCy were not 
tbereby abrogated or waived, but that they should bave effett and be reâpected 
in like manner as if tlie indorsement had not been made. It means that a loss, 
to be payable to Dodge and Stevenson under the Indorsement. must be one 
which, under the conditions of the policy, would be paj'âble to the insured, 
and that whatever, under those conditions, would defeat the tnsured's right 
to payment in the absence of the indorsement, will equally defeat it in the 
présence of the indorsement." Atlas Eeduction Co. y. New Zealand Ins Co 
138 Fed. 497, 504, 71 C. C. A. 21. 

Franklin Ins. Co. v. Wolff, 54 N. E. 773, 33 Ind. App. 549, decided 
by the Court of Appeals of Indiana, is to the same purpose. 
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Thèse latter authorities appear to me as announcing the better doc- 
trine. The paragraph in question reads : 

.<jj * * * g^Q interest » * * shall exist in favor of a mortgagee, 
* * * the conditions hereinbefore eontained shall apply in the manner ex- 
pressed in such provisions and conditions of Insurance relating to sueh interest 
as shall be written upon, attached, or appended hereto." 

"Conditions hereinbefore eontained" unquestionably refers to pre- 
ceding conditions set ont in the policy of insurance, or eontained on 
the back thereof. Now, it is stipulated that they shall apply where 
there is an interest in favor of a mortgagee, which has been assented to 
or recognized by the company. If nothing further had been said, no 
question or confusion could arise. But it is significant, as a premise, 
that the agreement is that they shall apply. Now we inquire how, or 
in what manner, shall they apply, for in ail events they are to hâve ap- 
plication, unless it be further stipulated, by reasonable intendment, that 
they shall not apply notwithstanding the agreement that they shall. 
They "shall apply in the manner expressed in such provisions and con- 
ditions * * * as shall be written upon, attached, or appended 
hereto"; that is, written upon, attached, or appended to the policy. 
Hère is a plain récognition that they shall apply in some manner, and 
the manner pointed out is, as is expressed in the provisions and con- 
ditions, written upon, attached, etc. The slip appended in the présent 
case contains an additional paragraph, as follows: "Permission grant- 
ed to make additions, altérations and repairs" — and a warranty by the 
insured that, when the sawmill is idle, compétent watchmen shall be 
employed, and that, if it remains idle for a period of more than 30 
days without the written consent of the company, the policy shall be- 
come void. Thèse are concluded by a stipulation that: 

"This slip is attached to and made part of policy No. 1328999 issued to 
the George W. Cône Lumber Company by the Law, Union & Crown Insurance 
Company." 

The permission to make additions, etc., is an enlargement, in a man- 
ner, of the assured's rights, and the warranty may be considered a 
restriction thereof. Thèse are provisions and conditions appended to 
the policy, but they do not appear to relate to the interest in favor of 
the bank any further than they modify the gênerai provisions eontained 
elsewhere in the policy; so that there are no provisions or conditions 
expressing the manner of application of the conditions eontained in the 
policy, or on the back thereof, preceding the clause under discussion. 
Docs this mean that the preceding conditions shall not apply at ail, or, 
in other words, was it necessary, to give them application, that they 
should hâve been repeated or set out again upon the slip, or an ap- 
propriate affirmative provision written thereon, saying in efifect that 
such preceding conditions shall apply when it had been as plainly stipu- 
lated as could be that they should apply? Any other answer but one, 
namely, that they were intended to apply in connection with such pro- 
visions and conditions as should be written upon the slip, and as 
modified thereby, would lead to a palpable absurdity, and hence it may 
be reasonably concluded that the conditions were intended to apply in 
ail events, but as modified by whatever might be written upon the 
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slip attached to the policy. If the "hereinbefore" conditions were not 
intended to hâve application, how easy it would hâve been to hâve said 
so bluntly and pointedly— that such conditions shall not apply except 
so far as they are reiterated upon the slip. The so-called union policies, 
which hâve received a settled construction, do this. Syndicate Ins. Co. 
v. Bohn et al., 65 Fed. 165, 12 C. C. A. 531, 27 L. R. A. 614; Hastings 
et al. V. Westchester Fire Ins. Ce, 73 N. Y. 141 ; Magoun v. Fireman's 
Fund Ins. Co., 86 Minn. 486, 91 N. W. 5. The policy not having ex- 
pressed it in that way, it is incumbent upon the court to seek for an- 
other meaning. The slip is made part of the policy, and, being so made 
part, ail the conditions on the policy, contained both upon the back and 
upon the face of it, together with those contained upon the slip, should 
be construed together as one entire instrument, and ail given effect, 
if possible; and, when so construed, the plain intendment becomes 
manifest that it was not designed that there should be one agreement 
with the insured and another with the mortgagee, or other person hav- 
ing an interest in the property. I am aware of the rule that, if con- 
tracts of the kind manifested by policies of Insurance contain ambigu- 
ous or incongruous conditions, the construction most favorable to the 
insured should be adopted. I am sure the paragraph in question is 
ambiguous enough, and why it should be retained and acted upon by 
men of clear business judgment is a mystery ; but the rule does not go 
to the extent of according to the court a free hand to write into the 
contract a condition that was plainly never intended by the parties 
to be there, and such, it seems to me, would be the resuit of counsel's 
contention, were it adopted. As a further reason for the construction 
I hâve given the policy, it is stipulated at the foot thereof that "this 
policy is made and accepted subject to the folio wing stipulations and 
conditions, printed on the back hereof, together with such other pro- 
visions, agreements or conditions as may be indorsed hereon or added 
hereto", so that the plain intendment from the whole contract is that 
ail thèse conditions, including those contained upon the slip, should 
be construed together, and harmonized, if possible, and this I hâve 
endeavored to do. But, if I am wrong about this, and if the cases 
last cited are unsound upon principle, I am nevertheless firmly of the 
opinion that the cases in the state courts cited and relied upon by coun- 
sel for plaintiff are without application hère, because in the présent 
matter there is no interest existing in the creditor — that is, the Van- 
couver National Bank — with the consent of the Insurance company. 
In other words, the Insurance company bas not agreed or stipulated 
that the bank bas any interest, insurable or otherwise, in the property 
covered by the policy. Loss, if any, is made payable flatly to the bank, 
and not in so far as its interest may appear. So that in any event the 
conditions and provisions of Insurance relating to such interest cannot 
apply hère, because no such interest exists by agreement of the parties. 
The bank is simply the appointée of the insured, to receive whatever 
loss he may sustain by reason of fire from the insurance company, 
under the conditions of the policy by vi'hich insurance was guarantied. 

The next question involved is whether the contract of sale entered 
into between George W. Cône Lumber Company and the Oregon Fir 
Lumber Company rendered the policy void, so that recovery cannot be 
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had in this action. The contract was made and entered into between 
George W. Cône, of the first part, and the Oregon Fir Lumber Com- 
pany, of the second part, and it stipulâtes that the first party "has and 
does hereby sell and deliver to said second party ail the property 
hereinafter described upon the following conditions, to wit: The sec- 
ond party is to pay said first party the sum of fifty thousand dollars 
($50,000) for said property, twenty-five thousand dollars ($25,000) of 
which is to be paid for the real estate and twenty-five thousand dollars 
($25,000) for ail the other property. Said second party is to pay said 
first party the sum of ten thousand dollars ($10,000) upon the signing 
and delivery of this contract and the possession of said property, the 
receipt of which is hereby acknowledged by said first party. The bal- 
ance is to be paid as hereinafter set forth. Said first party is to trans- 
fer and convey said real estate by a good and sufficient warranty deed 
and ail the other property by a good and sufficient bill of sale." 

Then, after describing the property in détail, the contract proceeds : 
"The first party is to furnisli saul second party a complète abstraet of title 
to said property sliowing a perfect title in said first party, which title is to 
be ])assed upon and approved by the attorney of said second party. Ile is als(> 
to perfect and complète his title to said proi)erty and clear np ail taxes and 
incunibrauces agaiust tho same except a certain niortgafce to 10. Qnackenbnsli. 
ou which there is a balance of some fifty-eight hunUred dollars (-Sô.SOO), and 
a niortgage held by Georgiana .Tackson for one thonsand dollars (.$1,000). Said 
first party is to hâve not to excced sixty days to complète snid ubstract and 
perfect said title and prépare and fnrnish said warranty deed and bill of 
sale. When said first party perfects bis title atid makes and delivors a good 
a]id sufticient warranty deed of said real estate and a bill of sale conveying 
aud transferring ail of said property to .said second jiarty frce from ail iii- 
cumbrances except the two mortgages above descril)ed, tlien said second part.v 
is to innnediately pay said first party the balanc(> of said purchase price of 
forty thousand dollars (.1î4O,O00), after dcducting the amount of tlie nioi-tgages 
above described therefroni. The said second party is to 'bave fvdl jiossession 
and control of said property from this date and is to conduet aud carry on 
said business." 

It is contended on the one part that, by virtue of this contract or 
agreement, a change was effected in the interest and title of the stib- 
ject of the in,surance, and that thereafter the unconditional and sole 
ownership was not in the George W. Cône Lumber Company, and thus 
that there was a violation of the stipulations of the policy, rendering it 
void. This position is challenged as unsound upon the other part. It 
is a settled rule of law that, under a contract which portends a présent 
sale of realty, an équitable conversion takes place, and that the prop- 
erty will henceforth be treated in légal conséquence as if the légal 
title had actually passed ; the most important incident attending such 
a contract, which may be mentioned, being that the property will de- 
scend to the heirs of the vendee, while the purchase money will go tO' 
the Personal représentatives of the vendor. This proceeds under the 
maxim that "equity regards that as donc which ought to bave been 
donc." As is said by Mr. Pomeroy in his work on Equity Jurispru- 
dence (section 368) : 

"The vendee is looked upon and treated as the owner of the land. An équi- 
table estate has vested in hini commensurate witb that provided for by the 
contract, whether in fee, for life, or for years. Although the vendor remains 
owner of the légal estate, he holds it as a trustée for the vendee to whom ail 
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the bénéficia] interest bas passed, having a lien on the land even if în posses- 
sion of the Vendée, as security for any unpald portion of tlie purchase money." 

So it is said in Richter v. Selin, 8 Serg. & R. (Pa.) 425, 440: 

"When a contraet is made for tlie sale of land, equity considers the vendee 
as the purchaser of the estate sold and the purchaser as a trustée for the 
vendor for the purchase money. So much is the vendee considered, in contem- 
plation of equity, as actually seised of the estate, that he must bear any loss 
which may happen to the estate between the agreement and the conveyance; 
and he will be entitled to any benefit which may accrue to it in the interval. 
because by the contraet he is the ovpner of the premises to every intent and 
piu-pose in equity." 

So, also, it is said, in McKechnie v. Sterling, 48 Barb. (N. Y.) 330, 
334, where a contraet very similar to the one involved hère was under 
discussion : 

"The agreement between the parties was therefore a contraet for the sale 
of an interest in land. The défendant was authorized to take immédiate pos- 
session. The payment of the considération was to be made upon demand, 
as no time was fixed for its payment. Strictly, perhaps, the plaintifCs could 
not hâve required payment till they tendered an assignment of the lease, and 
gave the défendant possession. The contraet, however, was absolute, and 
vested in the défendant the équitable interest in the land the moment it was 
executed and delivered." 

And, quoting from Sugden on Vendors, p. 254, the opinion con- 
tinues : 

"That a vendee, being the équitable owner of the estate from the time of 
the contraet of sale, must pay the considération for it, although the estate it- 
self be destroyed between the agreement and the conveyance ; and, on the 
other hand, he will be entitled to any benefit whicii may accrue to the estate 
in the intérim." 

This much as to the gênerai équitable doctrine. 
Corning to the vejry point in controversy, we quote from Snyder v. 
Murdock, 51 Mo. 175, 177, as follows: 

"After an executory contraet for the conveyance of real estate bas been en- 
tered into by the exécution of a bond for title and notes for the purchase 
money, the property is at the risk of the purchaser. If it burns up, it is his 
loss. If it increases in value, it is his gain. Tliis is the settled equity doc- 
trine, and is based upon the principle that in equity what is agreed to be done 
must be considered as done." 

So in Dunn v. Yakish, 61 Pac. 926, 10 0kl. 388, a case almost identi- 
cal in its facts vvith the one at bar, the court says: 

"Does the fact of the insertion into a contraet lilie the présent, for the sale 
of real estate, of an agreement to deliver possession at a future day, make any 
différence in the application of the rule? It is true it does not appear in the 
cases cited there were in the contracts any stipulations as to delivery of pos- 
session at a future day, nor is this circumstance alluded to ; but they ex- 
plicitly say it is the passing of the title in equity which throws the risk of 
loss upon the vendee, and entitles him to accruing beneflts." 

Thèse authorities indicate very conclusively that, when the sale takes 
place under an agreement of the kind considered, the équitable title 
passes at once from the vendor to the vendee, which is such a trans- 
fer of interest or title as will void the policy under the paragraph re- 
lied upon. Indeed, it is explicitly so held in Gibb v. Philadelphia Fire 
Ins. Co., 59 Minn. 267, 61 N. W. 137, 50 Am. St. Rep. 405. 
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The question may be considered from another standpoint. It is 
held in Loventhal v. Home Insurance Co., 113 Ala. 108, 20 South. 
419, 33 L. R. A. 258, 57 Am. St. Rep. 17, that: 

"A vendee of land in actual possession, exercising acts of o%vnership under a 
valid executory coii tract of purehase, and lioiding the Ijond of tlie vendor to 
malce title upon full payment of tlie pureliase money, a portion of wliieli re- 
mains unpaid, is tlie unconditional and sole owner in fee simiilo of said land, 
witliin the nieaning of a policy of insurauce wiiich is eonditioned tbat the 'en- 
tire poliey shall be void if the interest of tlie insured be other than uncondi- 
tional and sole ownersliip, or if the subjoct of insurauce be a building on 
ground not owned by the insured in fee siHi])]e,' and as to an insured holding 
such interest a policy with this condition is not void, but can be enforced at 
the suit of the insured." 

To the same purpose is the holding of tlie court in Baker v. State 
Ins. Co., 31 Or. 41, 45, 48 Pac. 699, 65 Am. St. Rep. 807. See, also, 
Pennsylvania Fire Ins. Co. v. Hughes, 108 Fed. 497, 47 C. C. A. 459. 

Now, if it be true that such contract will constitute the vendee the 
unconditional and sole owner, it must follow unalterably as a coroUary 
that such ownership cannot remain in the vendor, and that the con- 
tract itself opérâtes to cause a change to take place in interest, title, 
and, if possession is delivered, in possession also. There is a line of 
authorities which, on cursory examination, seem to controvert the po- 
sition that the loss in case of such a contract as is hère entered into, 
occurring by reason of the destruction of buildings by fire prior to the 
time when it is contemplated that the deed shall be delivered, shall 
fall upon the vendee. The leading case on that view of the question 
is Wells V. Calnan, 107 Mass. 514, 9 Am. Rep. 65, wherein the court 
says : 

"When property, real or Personal, is destroycd by fire, the loss falls upon the 
party who is the owner at the time; and if the owner of a house and land 
agrées to sell and convey it upon the payment of a certain priée which the 
purchaser agrées to pay, and before full payment the house is destroyed by 
accidentai fire, so that the vendor cannot perform the agreement on his part, 
he cannot reeover or retain any part of the purehase money." 

The principle seems to hâve been adopted in Powell v. Dayton, 
Sheridan & Grande Ronde R. R. Co., 12 Or. 488, 8 Pac. 544. The 
true doctrine of that case, and of others upon which it proceeds, is 
elucidated in the case of The Tornade, 108 U. S. 343, 2 Sup. Ct. 746, 
27 ly. Ed. 747. The court there, in quoting from Tavlor v. Caldwell, 
3 Best & Smith, 826, says: 

" 'In contracta in which the performance dépends on the continned exist- 
ence of a given person or thing, a condition is iniplied that the impossibility of 
performance arising from the perishing of the person or thing shall excuse 
the performance.' " 

And, further, in commenting upon the case of Appleby v. Myers, 
L. R. 3 C. P. 651, the court continues: 

"There the plaintifïs contracted to erect certain machinery on the defend- 
ant's premises at spécifie priées for partlcular portions, and to keep it in 
repair for two years, the priée to be paid upon completion of the whole. 
After some portions of the work had been finished, and others were in the 
course of completion, the premises, with ail the machinery and materials 
thereon, were destroyed by an accidentai fire. It was held that both parties 
were excused from the further performance of the contract, and that the 
153 F.— 29 



450 153 FEDERAL REPORTER. 

plaintlffs were not entitled to sue in respect of those portions of tlie worlî 
whieU had been completed, wtiether the materials used had become the prop- 
erty of tlie défendant or not." 

Then is cited the Wells v. Calnan, 107 Mass. 514, 9 Am. Rep. 65, 
as anthority to that purpose. 

So it would appear that, where the parties had in view the continued 
existence of buildings attached to realty until a conveyance of the 
légal title is had, then the rule in Wells' v. Caln-m, 107 Mass. 514, 9 
Am. Rep. G5, is applicable. This is elucidated by a further réf- 
érence to that case, and to a later one from the same court, namely, 
Allyn V. Allyn, 154 Mass. 570, 28 N. E. 779. In the former the 
court, by way of distinguishing some authorities referred to, further 
remarks : 

"But in tlie case at bar tlie défendant lias only asreed to pay the pnrehase 
money upon tender of a deed of tlie wliole estate conti-acted for, including tlie 
buildings as well as tlie land." 

And in the latter case, after referring to the contract, the court 
says : 

"In sueh a state of tUings no condition can be iniplied that tlie perform- 
ance of the contract is dépendent upon the continued existence of the build- 
ings. The reasoning of the cases in wliicli it bas been lield that both parties 
were excused froni performance hy the destruction before a breaeh of that 
which eonstituted an hnportant part of the contract. but concerning whose de- 
struction there was no provision in the contract, does not apply."' 

However, on the other hand, where the parties are dealing with 
the property in gênerai, and their contract is for the sale tnereoi, 
which is then in existence and capable of delivery or conveyance, 
the contract works eo instante an equitab'e conversion, and the par- 
ties must be considered as having clanged position in référence there- 
to, and the loss falls accordingly, if there should be any occurring be- 
fore conveyance. 

In discussing the clause of the policy under considération, the 
court, in the case of Skinner & Sons' Co. v. Houghton, 92 Md. 68, 
93, 48 Atl. 85, 90, 84 Am. St. Rep. 485, says : 

"Can it be doubted that there was a change in the interest in this jn'opertyV 
As long as the insured has made no cliange in liis estate in the property, a 
Company niay be perfeetly satistied to continue the Insurance, but, if be 
makes such a change as to divest bimself of ail interest in tlie property, ex- 
cepting a vendor's lien for the ])urchase money, and has a responsihle party 
bound for the payment of that, he does not bave the sanie motive for the pro- 
tection of the property that he had before. In short, the insurer's risk is or 
may be increased by the change of the interest of the iusured." 

And so the court concludes that under a policy containing a clause 
identical with the one hère tnider considération, having in view a 
contract of the same nature, it wrought a change of interest in the 
insured as to the property that would render the p''licy void. 

I hâve considered the rule thus far as it relates to the realty only, 
for the sake of perspicuity, and it is on^y necessary now to add that 
the same rule will apply, with equal, if mt stronger, force, to the 
personalty. 2 Kent's Commentaries, 492 ; Commercial Bank v. David- 
son, 18 Or. 57, 22 Pac. 517; Morrow v. Delaney, 41 Wis. 149, 

Now, it will be seen that the contract is complète for the sale and 
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transfer of the property in question. It contemplâtes, of course, a 
future conveyance by deed and by bill of sale ; but the covenants 
and agreements are mutual, and the contract itself stands upon such 
covenants and agreements, without any attempt or design, apparently, 
to make them conditions précèdent ; that is to sav, the George W. Cône 
Company agrées to furnish the abstract as indicated on or before 60 
days, and, when completed, it further agrées to make and exécute the 
deed and bill of sale and to dériver the same, and tha Oregon Fir 
Lumber Company agrées to pay the bal?.nce of the purchase priée. 
The conveyance is net made to hinge at ail upon the performance of 
any conditions précèdent, but the covenants are mutual and concur- 
rent, and the intendment is that the parties shall perform their cov- 
enants as agreed. Thus it is apparent that the intendment was that 
the contract should operate as a présent sale, although executory, 
and that, in légal etïect, when S'gned and d.livered. it carried the 
équitable title, and henceforth there was an équitable conversion of 
the property. Under the testimony it is not altogether apparent that 
the Oregon Fir Lumber Company went into possession, but it did 
what was équivalent thereto. It authorized George W. Cône to run 
the business in the interests of the Oregon Fir Lumber Company, 
and, according to the testimony of Cône him?elf, the profits there- 
after were to accrue to the Oregon F'r Lumber Cjmpany, and not 
to Cône. Mr. Blagen, who was as much concerned in the Oregon Fir 
Lumber Company as any one, says : 

"In otlier words, lie [Cône] was ruiininK it for tlio nccomit of tlio OroKon Fir 
Lumber Company unti! sueli tinie as tlie deal was fonsnniniatert." 

So that there can be nO' question, under the contract and under the 
évidence, that the sale was absolute and not conditional, that it took 
efïect at once to transfer the équitable title, and that the loss by the 
fire fell upon the Oregon Fir Lumber Company, and not upon George 
W. Cône, and, as the contract had the etïect to violate the condition 
of the policy, it relieved the Insurance company of ail liability there- 
under. 

There is some discussion as to whether Dooly, the agent of the 
Company, and through him the company, should be charged with 
knowledge of the transfer, and with a ratification th^reof. But it is 
hardly possible that this can follow from the facts shown. Mr. Dooly 
testifies that he was discharged as agent of the company on August, 
22, 1903, while in San Francisco, and, while he said on his examina- 
tion in chief that he must hâve seen the account of the sale in the 
Oregonian prier to his discharge, yet, as it appears the sale took place 
on August 22, 190.5, it is very évident that, being in San Francisco, 
he did not come into knowledge of the fact of sale until after his 
discharge, and hence it would seem that the company could not be 
affected by his knowledge thereof. At any rate, the proof does not 
show the fact as a'ieged. 

Thèse considérations lead to findings for the défendant in the ac- 
tion, and the complaint will therefore be dismissed. 
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BREX:HT V. I/AW UNION & CROWN INS. CO. 

(Circuit Court, D. Oregon. March 4, 1907.) 

No. 3,039. 

INSITEANCE— AVOIDANOB OF Pol>ICY FOR BEEACH OF CONDITION — TlTLE OP IN- 

SUfiED. 

The owner of a sawmill property, including the mlll, machinery, and 
legs and lumber, tlie personaity t)eing subject to a cliattel mortgage, en- 
tered into a coutract with tiie cliattel mortgagee by wbicli he purported 
to convey and transf er to said mortgagee ail o( tlie property, both personal 
and real, with authority to take possession and to operate the mill and to 
Bell any and ail of the property, the owner agreeing to exécute convey- 
ances of the same as required by him. In considération of such contract 
the grautee agreed to pay certain indebtedness of the owner, including his 
own, and to apply to that purpose ail sums received from the opération of 
the mill or sales of the property, after deducting expenses, the surplus, 
if any, to be paid over to the grantor. Held, that such contract was not 
a mortgage, but a trust agreement or deed, which vested the absolute 
title to the property in the grantee, and that it avoided a policy of Insur- 
ance previously issued to the grantor on the property eontaining a pro- 
vision that it should be void if his interest in the property should be or 
become other than unconditional and sole ownership. 

At Law. ' 

On October 5, 1904, défendant issued to A. S. Douglass, E. P. D. Douglass, 
and A. B. Douglass. partners doing business under the firm name of St. Johns 
Lumber Company, its policy of Insurance, whereby it insured the firm against 
loss or damage by flre, as per printed slip attnched to the policy, as follows : 
$1,500 On frame wet log saw mill building and additions,' adjoining and 
communicating, situate on the east banVL of the Willamette river, 
St. Johns, Multnomah county, Oregon. 
$1,500 On engines, boilers, and connections. 
$1.500 Ou flxed and movable machinery. * * * 
$500 On lumber ; ail while contained in and piled upon the within de- 
scribed promises. 
Other concurrent Insurance permitted. 

Loss, if any, hereunder is hereby made payable to Daniel Brecht. 
This slip is attached to and made a part of Policy No. 1328859 of 
the Law Union & Crown Insurance Company, issued to St. 
Johns Lumber Co. 

On May 19, 1905, the défendant issued to the St. Johns Lumber Company 
another policy of Insurance, whereby it insured the latter company against loss 
or damage by flre, as per printed slip attached thereto, as follows: 

$750 00 On frame wet log saw mill building and additions adjoining 
and communicating. situate on the east bank of the Willa- 
mette river, St. Johns, Jlultnomah county, Oregon. 
$7-50 00 On engines, boilers, and connections. 
$1,000 00 On fixed and movable machinery. * * * 
Tx)ss, if any. payable to Daniel Brecht. 
Other concurrent Insurance pei-mitted. 

This slip is attached to and made nnrt of policy No. 1.S29006 
Issued to St. Johns lAimber Company by the Law Union & 
Crown Insurance Company. 

Another slip attached to the same policy contains the foUowing stipulation : 
"It is warranted by the insured that whenever any of the following named 
parts of the plant described in this policy, to-wit : Saw Mill is idle or not in 
opération, from any cause whatever, compétent watchmen shall be employed 
and due diligence uscd to keep a continuons watch both day and night in and 
Immediately about said part of the plant. If any of the above named parts 
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is idle or not in opération for a period of more than thirty (30) days witliout 
tl:e written consent of this Company this policy shall 1)6 void." 

The two policies are otLierwise ideiitieal, as respects tlieir provisions and 
conditions, and eacli contains tlie foUowing stipulation at tlie foot tliereof : 
"Tliis policy is made and aecepted sulyect to the following stipulations and 
conditions, printed on the baek hereof, together with such other provisions, 
agreements or conditions as may be indorsed hereon or added hereto, and no 
oificer, agent, or other représentative of tlnis company shall hâve power to 
waive any provision or condition of this policy except such as by the tenus of 
this policy may be the subject of agreenient indorsed hereon or added hereto, 
and as to such provisions and conditions no oflHeer, agent, or représentative 
shall hâve such power or be deemed or held to hâve waived such provisions or 
conditions unless such waiver, if any, shall be written upon or attached here- 
to, nor shall any privilège or permission affecting the insurance under this 
policy exist or be claimed by the insured unless so written or attached." And 
upon the baek thereof the following, among others : 

"ïhis entire policy, unless otberwise provided by agreement indorsed here- 
on or added hereto, shall be void * * * if the interest of the insured be 
other than unconditional and sole ownership ; or if the subject of insurance 
be a building on ground not owned by the insured in fee-simple; or if the 
sub.ieet of insurance be Personal property and be or become ineurabered by a 
chattel mortgage ; or if, with the knowledge of the insured, foreclosure proceed- 
ings be eommenced or notice given of sale of any property covered by this 
policy by virtue of any mortgage or trust deed; or if any change, other than 
by the death of an insured, take place in the interest, title, or possession of 
the subject of insurance (except change of occupants without increase of 
hazard) whether by légal process or judgment or by voluntary act of the in- 
sured, or otberwise." 

"If, with the consent of this Company, an interest under this policy shall 
exist in favor of a mortgagee or of any person or corporation having an in- 
terest in the subject of insurance other than the interest of the insured as de- 
ecribed herein, the conditions hereinbefore conta ined shall apply in the man- 
ner expressed in such provisions and conditions of insurance relating to such 
interest as shall be written upon, attached or appended hereto." 

At the time of the issuance of the policy the plaintiff was a creditor of the 
St. Johns Ivumber Company, being secured by chattel mortgages upon the 
personalty covered by the insurance. On August 2.5, 390.5, the copartners 
above namod, doing business as the St. Johns Luniber Company, as parties of 
the first part, entered into a contract with Daniel Brecht, the plaintiff, as 
))arty of the second part, in language following: "In considération of the 
foregoing the party of the second part does hereby assume and agrée to pay 
ail outstanding indebtedness owing by the said parties of the first part, in- 
curred in connection with the said milling business; the said outstanding in- 
debtedness, with the exception of certain sums due for labor, and including 
the amounts due by the parties of the flrst part to the party of the second part, 
is shown by the items hereto attached and marked 'ICxhibit A' and hereby ex- 
pressly made a part hereof, and aggregating in amount the sum of sixteen 
thousand three hundred and thirty dollars and thirty-six cents (.$10,330.36) ; 
and in addition thereto the party of the second part assumes and agrées to 
pay the obligations of the said flr.st parties for labor performed in connection 
with their said milling business now unpaid and amounting approximately to 
the sum of three hundred and seven dollars ($307). It is hereby expressly un- 
derstood and agreed that the second party does not assume or agrée to pay 
any sums in addition to those represented on said 'Exhibit A' and the said 
sum due for labor aggregating approximately the sum of $307.00. Immedi- 
ately upon the exécution of thèse iiresents the party of the second part shall 
be giveu and take possession of said mill and ail thereof and everything con- 
nected therewith, and said accounts receivable, lumber, and stock on hand, and 
ail other items connected with said milling business or nsed or intended to 
be used therein, and shall, at his own élection, operate said mill in such man- 
ner as he may see fit ; nothiug herein contnined. however, shall be construed 
so as to compel the second party to oi>errtte said mill; but the second party 
may operate the same for such length of time and in such way as he may 
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see fit; and the second party may, at any tlme he may see fit, aad for such 
priées as he may be able to obtain, dispose of any and ail of said property. 
AU debts contracted by the second party in the opération of said mill or In 
any vvise connected therewith shall be deducted from the receipts of opéra- 
tion or froin the money recelved from the collection of said aecounts or the 
sale of said property. The said second party niay, at any time he sees tit, and 
for such priées as he may see fit, dispose of any and ail of said property In 
bulk or otUenvise. The said party of the second part shall keep true and cor- 
rect account of ail expenditures ma de by him in connection with the opéra- 
tion, management and sale of said property, and of ail sums reeeived by him 
in any way connected therewith, and apply the same: Ist To the expenses of 
operating said mill and other expenses incurred by him, howsoever. 2nd. To 
the payment of ail of the said debts now due by said first parties and herein 
mentioned, includlng the claims and demanda of the second party against the 
first parties, and after the full payment of ail said obligations and debts, any 
surplus remaining shall be at once paid over to the parties of the first part. 
The parties of the flrst part shall, upon the demand of the second party, ex- 
écute and deliver to the second party. or to whomsoever the second party 
may designate, such bills of sale, assignment or conveyances as the second 
party may deera proper to fnlly vest in the second party or such person as 
may be designated by him, the entire légal and équitable title to ail of the 
property now owned by said parties of the flrst part." 

The property was destroyed by fire September 1, 1905, and plaintiff sues, 
by two counts, to recover upon eaeh of tlic policies of Insurance. As one of 
the défenses to each of the causes of action it is alleged that plaintiff went 
into Immédiate possession of the property under the contract above set ont, 
and that, by reason of said contract and the action of the parties concerned in 
pursuance thereof, the policies were rendered void, aud that défendant was 
thereby relieved of Uability thereunder. 

William T. Muir, for plaintiff. 
Snow & McCamant, for défendant 

WOIvVERTON, District Judge (after stating the factsY. The 
questions presented in this case of which I deem it important to 
take note are the same as those presented in the case of Vancouver 
National Bank v. Law Union & Crown Insurance Company (just 
decided) 153 Fed. 440, save one, which I will now détermine. That 
question is whether, by virtue of the contract of August 25, 1905, 
between the St. Johns Lumber Company and the plaintiff, a change 
was etfected in the interest, title, or possession of the property, the 
subject of the insurance, such as renders the policies of insurance 
upon which the action is based void under the stipulations and con- 
ditions therein contained. In the view I take of the question, its 
solution dépends upon the proper interprétation of the contract. It 
is contended, on the one hand, that the instrument was intended by the 
parties as an unconditional conveyance of the property from the 
vendor to the vendee, in trust for the purposes tlicrein stated, or, if 
not so determined, then that it opérâtes as an assignment of the 
property irrevocably for the benefit of the creditors of the St. Johns 
Ivumber Company; while, upon the other hand, it is strongly insisted 
that the writing portends a chattel mortgage only, and that its true 
purpose was merely to secure the payment of the debts of the St. 
Johns Lumber Company. 

The instrument should be construed by its four corners, so as to 
give ail parts of it opération, if possible, and this in connection wlth 
the attending circumstances and conditions as shown by the testimony 
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introduced at the hearing. If it was the purpose to convey the prop- 
erty to Brecht as a security for the payment of his demands, along 
with the demands of other creditors of the St. Johns Lumber Com- 
pany, then it should be deemed and considered a mortgage; and, 
by whatever name it may be called, equity looks beyond that, and dé- 
termines the true intent and purpose of the parties, as gathered from 
the instrument itself and the attending conditions under which it 
was executed. If, iiowever, it was the purpose to vest the ultimate 
légal title in Brecht, in trust though it may be, to be disposed of as 
his judgment might suggest, for the purpose of procuring funds 
whereby to nieet the obligations outstanding against the St. Johns 
Ivumber Company, and that it was merely intended that the vendor 
should be entitled to the surplus only of what might be left after dis- 
posing of the property and applying the proceeds to the debts, then 
the instrument should be considered as a deed of trust simply, and not 
as a mortgage. Mr. Justice Beau has noted the distinction between 
a mortgage and a deed of trust, in the case of Ladd v. Johnson, 33 
Or. 195, 200, 40 Pac. 756. He says: 

"A mortgage or deed of ti-ust in the nature of a morlgage is intended as se- 
curity for the payment of money, or for tlie performance of pome collatéral aet, 
and becomes void upon such payment or performance ; * * * wUiie a deed 
of trust of the charaeter uuder considération hère is an absolute and inde- 
feasible conveyance of the whole of the grantor's title, for the ])urpose ex- 
pressed. The former, whatever the form of tlie instrument, or whatever name 
may be given it by the parties, créâtes a mère lien, while the latter conveys 
title." 

On the other phase of the question, as to whether this contract 
should be considered an assignment for the benefit of the creditors, 
the distinction is clearly made by Caldwell, Circuit Judge, in the case 
of Bartlett v. Teah (C. C.) 1 Fed. 7G8. He says: 

"A mortgage does not invest the luortgagee with an absolute and indefeasi- 
ble title. ïhe équitable title, called the 'equily of redem]ition,' remains in the 
mortgagor. The mortgage is a seciu'ity for the debt, and créâtes a lieu upon 
the property in favor of tlie créditer. Thcre is no différence iu légal eft'ect 
between a mortgage with a power of sale and a deed of trust executed to se- 
cure a debt, where the power of sale is plaeed in a third persou. Botli are 
securities for a debt. Both ereate s])ecifle liens o]i the property; and in both 
the e<iuitable title or riglit of redem])tion reaiains In the debtor, and is nu cs- 
tate or interest in the property that the debtor may sell. or tliat may be seized 
and sold under judicial process by his other creditors, suliject to the lien cre- 
ated by the mortgage or deed of trust. « « * An assignment for the bene- 
fit of creditors is well deflned to be 'a transfer by a debtor of some or ail of 
his property to an assignée in trust, to apply the same, or tlie proceeds thereof, 
to tlie payment of some or ail of bis debts, and to return tlie surplus, if any. 
to the debtor.' Burrill on Assignment, § 2. l'he ternis of the instrument in 
this case bring it exactly within tliis définition, and stanip it as an assignaient 
for the benefit of creditors, and not a mortgage. or deed of trust in the nature 
of a mortgage. Unlike a mortgage or deed of trust, it was not given by w.-iy 
of security. There is no defeasance <'lause giving the grantor the right of re- 
demjition. It does not croate a lien on the property, but conveys it absolutely 
for the purpose of raising a fiuid to pay debts; and. if valid, it passed the ab- 
solute title. légal and équitable, to the grantors in the deed, subject to the 
trust, and placed the same beyond the reaeh of the debtor, as well as lier 
creditors, until the purposes of the trust were satisfied. When the debts were 
paid, the debtor had a right to the sur])lus, but until that was doue she had no 
légal or équitable interest in the property, or its proceeds, that could be sold 
»r incumbered or seized on attachnient or exécution by her creditors-" 
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This case has the sanction of Shiras, District Judge, in a much 
later case, reported as Appolos et al. v. Brady et al., 49 Fed. 401, 
1 C. C. A. 299. Spécial référence is there made to the Arkansas au- 
thorities, which hold very clearly to the same principle. Richmond v. 
Mississippi Mills, 52 Ark. 30, 11 S. W. 960, 4 h. R. A. 413 ; Rob- 
son V. Tomlinson, 54 Ark. 229, 15 S. W. 456. See, also, Holliday v. 
Benoist, 37 Mo. 501. The like distinction as between a mortgage and 
an assignment for the benefit of creditors is stated in Bank v. Crit- 
tenden, 66 lowa, 240, 241, 23 N. W. 646, 648, as follows: 

"If the conveyance Is to a trustée, aud the debtor intends to divest himself, 
not only of the title to the property, but of ail control over it, if it is intended 
as an absolute conveyance of ail of his property, and is made for the purposo 
of securing a distribution of its proceeds among his creditors, or a portion of 
them, in légal eflfect it Is an assignment for the benefit of creditors, no matter 
vvhat name or désignation the parties may hâve given it. On the other haud, 
if the Intention of the debtor is merely to secure his debt to one or more of his 
creditors, and the conveyance is not Intended as an absolute disposition of 
his property, but he reserves to himself a right therein, the conveyance will 
be treated as a mortgage, even tUough the debtor is insolvent at the time, and 
it covers ail his property, and but a portion of his debts are secured by it." 

See, also, Sabichi et al. v. Chase, 41 Pac. 29, 108 Cal. 81. 

The same doctrine has been announced in the Oregon Suprême 
Court in the case of Monteith v. Hogg, 17 Or. 270, 20 Pac. 327. Mr. 
Justice Lord, in speaking for the court, says: 

"An assignment whereby the debtor conveys ail his property for the benefit 
of his creditors amounts to a complète cession or surrender of his property 
to his creditors. It o])erates to vest in the assignée the légal title to the prop- 
erty, but the bénéficiai interest is in the creditors, the cestuis que trust. He is 
seized not for himself, but for the creditors, and as a conséquence the moment 
he is sei7>ed the bénéficiai, substantial interest passes out of him into them. 
Necessarlly the converge of this proposition must be true as to the assignor's 
interest in the property assigned. After the assignment he is devested of the 
légal title to the property assigned, and the only possible interest he can hâve 
is wholly uncertain and contingent, and according to the nature of the trans- 
action only results after the payment of the debts, and is eonfined to such re- 
siduum as may remain of the unappropriated property or its proceeds. In a 
Word, until the purposes of the trust are satisfled, the assigner has no légal or 
équitable rlghts in the assigned property." 

Now, we will turn to the instrument itself, and détermine its char- 
acter. By the first provision, after reciting the considération, the con- 
tract purports to grant, bargain, sell, convey, assign, and set over un- 
to the plaintifif ail of the property (describing it in détail), together 
with ail moneys, claims, demands, lumber on hand and in stock and 
logs intended to be eut into lumber. Then, following the habendum 
clause, it is stipulated that, in considération of the foregoing, the plain- 
tifif assumes and agrées to pay ail outstanding indebtedness owing by 
the lumber company incurred in connection with the milling business, 
and also ail of certain labor claims amounting to the sum of $307, as 
exhibited by a schedule attached. By the third paragraph it is stipu- 
lated that the plaintifif shall be given possession of the mill, and every- 
thing connected therewith, and of ail the property mentioned and de- 
scribed in the contract, and that he shall hâve the right, at his élection, 
to operate the mill in such manner as he may deem proper, and shall 
sell any of the property at any time, as he may see fît, for such priées 
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as he may be able to obtain for the same; that an account of ail the 
debts contractée! in connection with the opération of the mill subsé- 
quent to the transfer shall be kept, and the amount thereof deducted 
from the money received from the collection of the accounts or the 
sale of the property. It is further provided that, after the sale of such 
property, the plaintiff shall pay, first, the operating expenses of the 
mill ; and, second, ail the debts and demands due from the lumber 
company to said plaintiff, and, after the full payment thereof, the sur- 
plus, if any remain, shall be paid over to the company. Then follows 
the provision that the lumber company shall, on demand, at any time, 
exécute and deliver to the plaintiff, or whomsoever he may designate, 
such bills of sale, assignments, or conveyances as the plaintiff may 
deem proper to fuUy vest in him, or in such other persons as he may 
designate, the entire légal and équitable title to ail the property owned 
by the lumber company. There is nothing upon the face of this in- 
strument, or in the plain reading thereof, to indicate in any way that 
it was designed or intended as a mortgage. It purports to convey 
an absolute title, without réservation or right of rédemption. The 
power of sale in the vendee is absolute, and not conditional in any way 
upon the vendor's failure in payment of the indebtedness specified. 
While the application of the proceeds is fixed by the conditions of the 
trust, no déclaration is to be found that the sale should be void upon 
the payment of such demands; nor is there anywhere to be found in 
the writing any condition suggestive of a mortgage agreement, or of 
a deed of trust in the nature of a mortgage. Aliunde the written agree- 
ment, one of the partners of the firm of the St. Johns Lumber Company 
testifies that ail claims and demands against the firm were intended to 
be included in the schedule attached, but that a few were omitted 
through oversight; and, when asked what was the purpose of execut- 
ing the instrument to Brecht, he replied: 

"It was for the protection of Mr. Brecht and m.yself and the creditors. We 
got considerabl.y iuvolved, as the lists show there, and was behind in our pay- 
uients. We hadn't collected up onr bills as we shonld, and first thing we knew 
we were eramped. And there was one of the creditors was about to commence 
an action against us, and I was afraid it would sacrifice the property. So Mr. 
Brecht and I tallved it over, and he atcreed, if I would secure him in some way, 
that he would stand between me and those creditors, and pay them off as we- 
could worlv it out of tlie businei-:s. And the resuit was we got up this agree- 
ment. And this créditer, the one that was liable to give us the trouble, he paid 
him oflp the first one, some $2,300 or $2,400." 

Prior to the time of entering into this agreement Brecht held two 
chattel mortgages against the property for the security of his demands, 
amounting to more than $7,500. This constitutes ail the testimony that 
has any bearing upon the purpose for which the contract was executed. 
The only statement of the witness explanatory of the purpose is that 
Brecht agreed that, if he (the witness) would secure him in some way, 
he would stand between witness and those creditors, pay them ofï as 
they should work it out of the business. The resuit was the agreement, 
and to that we are referred to détermine how Brecht was to be secured. 
The matter aliunde does not therefore materially help us. There was 
'no understanding tantamount to a defeasance, and no agreement 
changing the relations of the parties except as expressed in the con- 
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tract itself. The last paragraph was designed apparentTy as a provision 
for further assurance as to title. In view of the conditions, therefore 
of the contract, construed in the light of the testimony, so far as it 
sheds any hght, and in further considération that the contract in the 
form in which we find it superscdes tvvo chattel mortgages, which vvere 
concededly such, it seems to me that there can be but one conclusion, 
namely, tliat it was intended solely as a trust agreement or deed to 
enable Brecht to dispose of the property, and vested the title absolute 
in him. Whether it be called a trust agreement or trust deed, or a 
deed of assignment for the benefit of creditors, is of no practical im- 
portance, as in either event it carried the title, and does not constitute 
a mortgage or mère lien for the security of Brecht. 

It is insisted by the plaintifF that, if there was left in the vendor an 
insurable interest in the property, then it could not be considérée that 
there was a change of interest, title, or possession within the purview 
of the policies. But I cannot agrée to this proposition. It is very clear 
that a bond for a deed, under the authorities, will transfer the équi- 
table title, and yet there remains in the vendor, perhaps, an insurable 
interest, or an interest which the insurance companies might legally 
insure. Yet, as has been seen in the Vancouver Bank Case ( just decid- 
ed) 153 Fed. 440, where the équitable title has been transferred, that 
in itself works a change of interest such as will void the policy under 
tlie clause invoked hère ; but, under the présent contract, I am of the 
opinion that no insurable interest remained in the St. Johns Lumber 
Company. Lazarus v. Commonwealth Ins. Co., 22 Mass. 76. 

Another view is hère suggested, in addition to the arguments made 
in the Vancouver National Bank Case, that it was permissibie for the 
plaintiff to show that it was the intention of the parties to make the 
loss payable to Brecht "as his interest may appear," and not to him 
absolutely. I am of the opinion that this would resuit in ai change in 
the written contract itself, and is therefore not compétent under the 
rules of évidence. As the contract reads, the loss is made payable to 
Brecht without else; and, under the stipulation, as has been seen in 
the former case, Brecht was appointed, with the consent of the Com- 
pany, to receive the amount of the loss, and is in reality made a trustée 
for that purpose, and thus he is authorized to sue in his own name and 
recover the whole of the loss. No condition being imposed upon him 
to show that he has any interest whatever in the subject of insurance, 
it is only necessary for him to estabhsh the condition that the loss 
was made payable to him. Whereas, if the loss was made payable to 
him. "as his interest may appear," he would hâve to show such interest 
as he had, and could not recover otherwise. So I say that any testi- 
mony which would hâve a tendency to show an intention of the par- 
ties contrary to what is written would bc inadmissible, as it would vary 
the terms of the contract. 

The other two questions insisted upon hère, namely, that plaintiff 
is without an insurable interest, and that the slips attached to the poli- 
cies contain ail the conditions affccting the insured, are settled in the 
Vancouver National Bank Case. 

Thèse considérations lead to a rendition of judgment for the défend- 
ant, and the complaint will therefore be dismissed. 
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Ex parte HULIi 
(ClrpTiIt Court, m D. Alabama, N. D. May 9, 1007.) 

1. CoMirERCE— Inteestate Commerce— Invalid Eestbiotion— Licensb. 

A State statuts iinposing a license on persons soliclting orders for plc- 
tures, picture frames, etc., who were not merchants or dealers liaving a 
permanent place of business wîthin the state, etc., constituted an invalid 
restriction on Interstate commerce In so far as it affected an agent of a 
foreign art company who delivered pictures, frames, etc., and coUected tbe 
money due on orders previously taken by anotber agent of the corpora- 
tion and sent to another state where tbe corporation resided to be fllled. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Commerce, § 111. 

State lavvs interfering with Interstate commerce, see note to 24 0. O. 
'A. 21.] 

2. SaME— DlSCBIStlNATION. 

A State statuts imposing a license tax on persons solicltlng orders for 
the enlargement of photographs or for picture frames, etc., within the 
state, but declaring tbat tbe act shall not apply to merchants or dealers 
having a permanent place of business within the state, and who kept pic- 
ture frames as a part of their stock in trade. was Invalid as an unjust dis- 
crimination in restraint of inler.^tate commerce in favor of merchants 
residing within the state and having a permanent place of business 
therein. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Commerce, { 111.] 

Application for Writ of Habeas Corpus. 

Knox, Acker & Merrill, for petitioner. / 
Borden Burr, for the state of Alabama. 

HUNDLEY, District Judg-e. This is an application for writ of 
habeas corpus filed by J. D. Hull, seeking his discharge from a convic- 
tion before A. E. Carruth, county judge of the county of Cleburne, 
Ala., in which he was fined the sum of $75 for failure to take out license 
under a statute of the state of Alabama. The matter is submitted to 
the court upon an agreed state of facts, which are stated as foUows : 

"That tbe said J. D. Hull was arrested, tried, and convieted on the 8th day 
of May, 1907, for engaging In or carrying on the business of selling or dispos- 
Ing of pictures and picture frames witbout having taken out a license to en- 
gage In said business; copy of said affldavit, warrant of arrest, and judgment 
being hereto attached and made a part of this agreement. That the facts 
upon which the state relied for conviction before the said A. E. Carruth, 
county Judge, are as follows: That the said J. D. Hull was employed by the 
Chicago Crayon Company, a foreign coriioration, Incorporated under the laws 
of Illinois, and as agent of said company he went to Ileflln, In Cleburne county, 
Ala., for the purpose of delivering pictures and picture frames, for which con- 
tracts of sale had previously been made by other employés of the Chicago- 
Crayon Company, who had preceded the said Hull In Cleburne cotmty, Ala.;: 
that while the said J. D. Hull was engaged in delivering pictures and picture 
frames, which had been shipped to Heflin, Ala., addressed to the Chicago 
Crayon Company, to the différent purchasers In Cleburne county, Ala., he wa» 
arrested upon such charge. It is further agreed that the said Chicago Crayon 
Company bas its offices, and only place of business, In Chicago, III., that ail 
orders for portraits are taken, and are to be delivered, in accordance with its 
regular customer's contract." 

This contract was set out in extenso in the agreed statement of facts, 
and in substance shows that the crayon pictures sold by the Chicago 
Crayon Company were to be delivered to the purchasers by an agent of 



460 153 FEDERAL REPOEÏER. 

that conipany, designated as a "delivery man," who would collect the 
charges for same. It was further agreed in the statement of facts as 
f ollows : 

"That ail orders are taken, executed, shipped, and dellvered in the name of 
the Company, and remain the propertj' of the Company until delivered and col- 
lected for. It is also agreed that petitioner had uot taken ont a lieense to dis- 
pose of or sell pictures and picture f rames." 

The statutes under which this défendant was tried and convicted arc 
as f ollows : 

"That each person, firm or corporation, either in person or through agents, 
who solicits orders for the enlargement of photograplis of any charaeter or 
for picture frames, whether they made charge for such frames or not, or any 
person, jîrm or corporation, either in person or through agents, who sells or 
disposes of picture frames, shall pay a lieense tax of $25.00 in each connty in 
which they may do i)usiness ; but this act shall not apply to merchants or deal- 
ers having a jiermanent place of business in this state, and keeping picture 
frames as a part or ail of their stock in trade." 

"Any person who after the 15th day of January in any year engages in or 
carries on any business for which a lieense is required, without having taken 
out such lieense, must, on conviction, be fined three times the amount of the 
state lieense." 

The question as to whether the défendant was guilty of the charge 
of soliciting orders for the enlargement of photographs or picture 
frames or disposing of picture frames is not a matter of which this 
court has jurisdiction, since the state court has determined that ques- 
tion, and I accept the conclusion of that court upon this matter as a 
question of construction belonging entirely within its exclusive juris- 
diction. The sole question which is presented to me for détermination 
is whether the statute as construed by the county judge of Cleburne 
county and applied to the case at issue is invalid as an attempt to in- 
terfère with and regulate commerce. The décisions of the Suprême 
Court of the United States, upon this question are numerous, and I shall 
not attempt to enumerate them hère, That a state has no right to levy 
a tax on Interstate commerce in anv form has been most positively de- 
cided (Lyng v. Michigan, 135 U. S. 165, 10 Sup. Ct. 725, 34 L. Ed. 
150 ; Leloup v. Port of Mobile, 127 U. S. 640, 8 Sup. Ct. 1380, 32 L. 
Ed. 311 ; Robbins v. Shelby County Taxing District, 120 U. S. 490, 7 
Sup. Ct. 593, 30 L. Ed. 694), and many décisions referred to in those 
cases. In addition to thèse cases and many others of like import, the 
Suprême Court of the United States has in a very récent case decided 
in favor of the petitioner's contention upon the consfruction of an ordi- 
nance of the city of Greensboro, N. C, in almost the identical tenus 
brought in question hère. In that case (E. M. Caldwell v. State of 
North Carolina and City of Greensboro, 187 U. S. 622-633, 23 Sup. 
Ct. 229, 47 L. Ed. 336), the plaintifï in error was convicted of a viola- 
tion of a city ordinance requiring persons engaged in selling or deliv- 
ering picture frames, pictures, photographs, etc., to pay a lieense tax 
to the city of Greensboro. The Suprême Court of the United States in 
that well-considered opinion, Mr. Justice Shiras delivering the opinion 
of the court, says : 

"Nor does the fact that thèse articles were not shipped separately and di- 
rectly to each Individual purchaser, but were sent to an agent of the veudor at 
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Greensboro, who delivered them to the purchasers, deprive the transaction 
of its character as Interstate commerce. It was only that the vendor used 
two instead of one agency in the delivery. It vvould seem évident that if the 
vendor had sent the articles by an express company, which should colloct on 
delivery, such a mode of delivery would not hâve subjected the transaction to 
State taxation. The same could be said if the vendor himself, or by a personal 
agent, had carried and delivered the goods to the purchaser. ïhat the articio^s 
were sent as freight by rail, and vvere received at the railroad station by an 
agent who delivered them to the respective purchasers, in no wise changes the 
character of the commerce as Interstate. Transactions between manufacturing 
companies in one state, through agents, with citizens of another, constitute a 
large part of interstate commerce ; and for us to hold, with the court below, 
that the same articles, if sent by rail directly to the purchaser, are free from 
state taxation, but, if sent to an agent to deliver, are taxable through a license 
fax upon the agent, would evidently take a considérable portion of such traffic 
ont of the salutary protection of the interstate connuerce clause of the Consti- 
tution." 

It will be noted by référence to the Alabama statute, which is under 
considération hère, that, in addition to requiring a hcense tax from per- 
sons or corporations engaged in business therein designated, there is 
also this provision : 

"But this act shall not appiy to merchants or dealers having a permanent 
place of business in this State, and keep picture trames as a part or ail of their 
stock in trade." 

It will be noted hère that there is a direct discrimination in favor of 
merchants residing within the state and having a permanent place of 
business as against merchants residing without the state. The question 
as to whether such législation could be enforced by states against the 
citizens of other states was exhaustively treated in the case of Robbins 
V. Shelby County Taxing District, 120 U. S. 489, 7 Sup. Ct. 592, 30 L. 
Ed. 694. In that case Mr. Justice Bradley stated the following princi- 
ples as already established by the Suprême Court of the United States : 

"The Constitution of the United States having given to Congress the power 
to regulate commerce, not only with foreign nations, but among the several 
states, that power is necessarily exclusive whenever the subjects of it are na- 
tional in their character, or admit only of one uniform System or plan of régu- 
lation ; that, where the power of Congress to regulate is exclusive, the failure 
of Congress to make express régulations indicates its will that the subject 
shall be left free from anj' restrictions or impositions, and any régulation of 
the subject by states, except in mattera of local concern only, is répugnant to 
such freedom ; that the only way in which commerce between the states can 
be legitimately affected by state laws is when, by virtue of its police power, 
and its jurisdiction over persons and property within its limits, a state pro- 
vides for the seeurity of the lives, health and comfort of persons and the pro- 
tection of property, and imposes taxes upon persons residing within the state 
or belonging to its population, and upon vocations and employments pursued 
therein, not directly connected with foreign or interstate commerce, or with 
some other employment or business exerclsed under authority of the Constitu- 
tion and laws of the United States, and imposes taxes upon ail property within 
the state, mingled with and forming part of the great mass of property therein, 
but that, in making such internai régulations, a state cannot impose taxes 
upon persons passing through the state, or coming into it merely for a tem- 
porary purpose, especially if connected with interstate or foreign commerce, nor 
can it impose such taxes upon property Imported into the state from abroad, or 
from another state, and not become part of the common mass of property 
therein, and no discrimination can be made, by such régulations, adversely to 
the persons or property of other states, and no régulations can be made directly 
afCecting interstate commerce." 
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That case too învolved the construction of a statute almost identical 
with that portion of the statute hère at issue in relation to exempting 
merchants or dealers having permanent places of business in this state. 
Upon thèse established pririciples as laid down by the Suprême Court 
of the United States, I am compelled to hold that said statute as con- 
strued by the county judge of Cleburne county, Alabama, and applied 
to this petitioner, is invalid. The case of Asher v. Texas, 9 Sup. Ct. 1, 
128 U. S. 129, 32 L. Ed. 368, was a case where the state statute re- 
quired from "every commercial traveller, drummer, salesman or solicit- 
er of trade by sample or otherwise an annual occupation tax" ; and such 
législation was dcclared inoperative so far as it afïected one sôliciting 
orders for business in any other state. To the same effect, also, is the 
décision in the case of Stoutenburg v. Hennick, 129 U. S. 141, 9 Sup. 
Ct. 256, 32 L. Ed. 637. 

It cannot be seriously doubted, in view of the numerous décisions of 
the Suprême Court of the United States upon the question, that efforts 
to control commerce of this kind in the interest of any statcs where 
purchasers réside hâve been frequently made in the form of statutes 
and city ordinances, but that such eiïorts hâve heretofore been rendered 
fruitless by the supervising action of the fédéral courts. 

Upon principle and authority, therefore, I am of the opinion that up- 
on the agreed statement of facts in this cause that the judgment of con- 
viction of the county judge of Cleburne county on the 8th day of May, 
1907, as applied to this petitioner, was void, and the prayer of the peti- 
tioner is granted, and he is discharged from custody. So ordered. 



PARR et al. y. UNITED STATES et aL 

(Circuit Court, D. Oregon. May 6, 1907.) 

No. 2,844. 

Judgment— Estoppel—Jtteisdiotion. 

Where a state court IkkI no jurisdiction to détermine helrsliip for the 
purjiose of flxing tlie right of descent to an allotment on tlie Umatiila 
réservation, wliile the land was held in trust by the United States for 
tbe heirs of the allottee, the state court's Judgment in such proceeding did 
not operate as an estoppel In a subséquent proeoeding by the allottee's 
survivlng husband for eùrtesy. 

[Ed. Note. — Conclusiveness as between fédéral and state courts, see 
note to Kansas City, Ft. & M. R. Co. v. Morgan, 21 C. C. A. 478; Union & 
Planters' Banli v. City of Memphis, 49 C. C. A. 4C8.] 

INDIANS— Indian Lands— Allotmknt— Cubtest. 

Indian Treaty June 9, 1855, 12 Stat 945, constituted a cession of the 
Umatiila Indian réservation to the United States, and authorized the Prési- 
dent to provide a permanent home for such Indians in his discTetion. Act 
March 3, 1885, c. 319, 23 Stat. 340, provided for the allotment of lands 
in such réservation to Indians in severalty according to the size of the 
familles, etc. The act provided for the Issuance of patents for the allot- 
ments, but that the légal title should be held in trust by the United States 
for the allottee and hla helrs for 25 years in fee, provided that the law of 
aliénation and descent In force In the state of Oregon should apply after 
the Issuance of patents. B. & O. Comp. Or. § 5544, provides that, when 
a man and his vsrife shall be seised In her right of any estate of Inherit- 
ance in lands. the husband shall, on the death of bis vi^lfe, hold the lands 
for llfe as tenant by the curtesy, etc. Hel4 that, where land was allotted 
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to an Indian woniau wlthin sueh réservation, her surviving husband was 
entitled to curtesy tliereiu, though the légal title still remained in the 
United States under such trust. 

On Motion to- Strike Further and Separate Answers. 
See 132 Fed. 1004. 

On about April 12, 1893, there was allotted to Slaggie Damain, a mixed- 
blood Indian woman, who was at the tinie the wife o£ John Damain, the 
northeast qnarter of section 20, township 3 north, range 34 east o£ the Willa- 
mette Meridian, situated within the Umatilla Indian réservation. Suhse- 
(Hiently the Damains adopted EUen Rainville, an Indian child, through pro- 
ceedings duly had and instituted in the couiity court for l'matilla couuty, 
State of Oregon, wlio later married Fred Parr. About June 27, 1894. Maggie 
Damain died intestate, leaving as her heirs at law her son, Xsaac Gober ; a 
daughter, Rosa Gober (sometiuies called Kosa Farrow, now Kosa Parr) ; and 
lier adopted daughter, Elleu Parr. Isaac Gober died, leaving as his heirs 
at law Kosa Gober and Ellen Parr. Since the death of Maggie Damain, 
John Damain, her husband, has been collecting the rents, issues, and profits 
of the land allotted to his wife, to the exclusion of her daughters. It is 
complained by Ellen Parr, who with her husband brings tins suit, that she 
and Rosa Parr are the only heirs at law of Maggie Damain, and that they 
are entitled to the rents, issues, and profits of the allotment, to the exclusion 
of John Damain, the widower. 

Damain has answered the bill of complaint, and claims that, under the 
act providing for the allotment of Indian lands upon the Umatilla réservation, 
he is entitled to curtesy or a life estate in the lands of his wife, and that, 
by reason of such right, he has been collecting the rents and profits of the 
allotment in question ; but that he has been providing, also, for Ellen and 
Rosa Parr out of such rents. By a flrst further and separate answer he sets 
out the facts necessary to show that he was the husband of Maggie Damain, 
and that, by reason of such fact, lie is entitled to the rents. By a second 
further and separate answer, he sets up a decree, given and rendered in the 
circuit court of the state of Oregon for the county of Umatilla, in a case 
wherein Rosa Farrow and John Damain were plaintifCs, and Isaac Gober and 
Ellen Damain were défendants, wherein it was decreed that Damain was 
entitled to a life estate by curtesy in the premises, and therefore entitled 
to collect the rents and profits, which decree is pleaded, as an estopi^el to 
the présent suit. And he prays, therefore, that he be declared to be entitled 
to hold said land for and during his natural life, and to the rents, issues, 
and profits arising therefrom, and for other relief. 

The plaintiffs moved to strike out thèse two further and separate answers, 
not separately, but as a whole, and the motion is now subniitted for déter- 
mination. 

R. J. vSlater, J. H. Raley, and Charles H. Carter, for plaintiffs. 
W.C. Bristol, U. S. Atty. 
Hailey & Lowell, for défendant Rosa Parr. 

H. J. Bean and James A. Fee, for défendants John Damain and 
George E. Peringer. 

WOLVERTON, District Judge (after stating the facts). The first 
question I will consider is whether the decree given and rendered in 
the state court opérâtes as an estoppel to the présent suit. Since this 
case was argued, the cause of William McKay (substituted for Mary 
Kalyton) et al, Plaintiffs in Error v. Agnes Kalyton, by Louise Kaly- 

ton, her Guardian ad litem, 27 Sup. Ct. 346, 51 L. Ed. , has been 

decided by the Suprême Court of the United States, and it was there 
considered that the state court is without jurisdiction to détermine 
the heirship, under Act March 3, 1885, c. 319, 23 Stat. 340, under 
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which the allotinents were made to the Indians upon the Umatîlla 
réservation. The court held that, prior to the act of Congress of 1894, 
ail controversies necessarily involving the détermination of the title, 
and, incidentally, of the rigîat of possession, of Indian allotments, while 
they were held in trust by the United States, were not primarily cog- 
nizable by any court, either state or fédéral, and that the resuit of the 
act of Congress which delegated to the courts of the United States the 
power to détermine such questions cannot be construed as having con- 
ferred upon the state courts the authority to pass upon fédéral 
questions over which, prior to the act of 1894, no court had any au- 
thority. Hence it was determined, as previously indicated, that the 
state court had no authority in that case to adjudicate touching the 
heirship as it respects Indian allottees. That case is preclusive, there- 
fore, of any further controversy on the question in this case, and it is 
plain that the plea cannot operate as an estoppel to the présent suit. 

The next and only other question for détermination is whether the 
husband of a deceased Indian woman, she beina: an allottee of land "n- 
on the Umatilla Indian réservation, has a right of curtesy in and to 
his wife's allotment. This dépends upon the allotment act of March 
3, 1885, providing for allotments to Indians upon such réservation, 
and the laws of the state of Oregon governing curtesy and descent of 
real property. By the act of 1885, the Président of the United States 
is authorized to cause lands to be allotted to the confederated bands of 
Cayuse, Walla Walla, and Umatilla Indians residing upon the Umatilla 
réservation, in the state of Oregon, as follows, of agricultural lands : 

"To each head of a family, one liundred and sixty acres ; to each single 
person over the âge of eighteen years, eightj' acres ; to each orphan child 
being under eighteen years of âge, eighty acres ; and to each child under 
eighteen years of âge not otherwise provided for, forty acres. 

"Allotments to heads of families and to children under eighteen years of 
âge belonglng to families shall be made upon the sélections made by the 
head of the family." 

The act further provides for the appointment of a commission to set 
aside certain portions of the réservation for the purpose of allotments 
to the Indians residing upon such réservation, and then as follows : 

"As soon as such surveys are approved the sélections and allotments shall 
be made. The Président shall cause patents to issue to ail persons to whom 
allotments of lands shall be made nnder the provisions of this act, which shall 
be of the légal effect, and déclare that the United States does and will hold 
the land thus allotted, for the perlod of twenty-five years, in trust for the 
sole use and beneflt of the Indian to whom such allotment shall hâve been 
made, or in case of his decease, of his hoirs according to the laws of the 
state of Oregon, and that at the expiration of said period the United States 
will convey the same by patent to said Indian, or his heirs as aforesaid, in 
fee, discharged of said trust and free of ail charge or incumbrance what- 
soever: Provided, that the law of aliénation and descent in force in the 
state of Oregon shall apply thereto after patents bave been executed, except 
as hereinotherwise provided." 

By section 5 of the act it is further provided: 

"That before this act shall be executed in any part, the consent of said 
Indians shall be obtained to the disposition of their lands as provided here- 
in, which consent shall be expressed in writing and signed by a majority 
of the maie adults upon said réservation, and by a majority of their chiefs in 
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council assembled for that purpose, and shall be flled with the Secretary of 
the Interior." 

By the laws of the state of Oregon (section 5544, B. & C. Comp.) 
it is provided that : 

"When any man and his wife shall be seised in lier right of any estate of 
inheritance In lands, the husband shall, on the death of his wife, liold the 
lands for his life, as tenant thereof by the curtesy, although such busbaud 
and wife may not hâve had issue born alive." 

By section 5577 that: 

"When any person shall die seised of any real property, or any right 
tbereto, or eutitled to any Interest therein, in fee simple or for the life of 
auother, not having lawfully devised the same such real property shall de- 
scend subject to his debts, as follows: (1) In equal shares to his or her 
children, and to the issue of any deceased child by right of représentation," 
etc. 

And by section 5589 that : 

"Nothing contained in this and the preceding chapter shall affect or impair 
the estate of a liusband as tenant by the curtesy nor that of a widow as 
tenant In dower." 

After the Indians had signified their consent that the lands of the 
réservation should be allotted as contemplated by the act, commis- 
sioners were appointed by the Président, and ahotments were made, re- 
sulting in the setting aside of the tract herein involved to the Indian 
woman Maggie Damain. 

In order to a clear imderstanding of the major premise froin which 
must be deduced a solution of the question in hand, it will be necessary 
to go back to the original treaty between the governnient and the Indi- 
ans now established upon this réservation, and to trace a little the 
rnanner in which the government bas dealt with them in respect of the 
lands of which they hâve claimed possession and title. The treaty to 
which I refer was entered into on June 9, 1<S55 (12 Stat. 945), and 
afterwards ratified by the Senate and proclaimed by the Président. 
By its first article the Indians ceded to the United States ail their right, 
title, and claim to ail and every part of the country included within 
certain boundaries there specified (which comprises a large amount of 
territory), with a provision, however : 

"That so much of the country described above as is contained in the fol- 
lowing boundaries shall be set apart as a résidence for said Indians, whicli 
tract for the purposes contemplated shall be held and regarded as an Indian 
réservation ; * * * ail of which tract shall be set apart and, so far 
as necessary, surveyed and marked ont for their exclusive use." 

By article 6 it is stipulated as follows: 

"The Président may, from time to time at his discrétion, cause the whole or 
such portion as he may think proper, of the tract that may now or hereafter 
be set apart as a permanent home for those Indians, to be surveyed into 
lots and assigned to such Indians of the confederated bands as may wish 
to enjoy the privilège, and locate thereon permanently, to a single person 
over twenty-one years of âge, forty acres, to a family of two persons, sixty 
acres; to a family of three and not exceeding flve, eiglity acres; to a family 
of six persons and not exceeding ten, one hundred and twenty acres ; and to 
each family over ten in number, twenty acres to each additional three niem- 
bers ; and the Président may provide for such rules and régulations as will 
153 F.— 30 
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secure to tbe famlly in case of the death of the head thèréof, the posses- 
sion and enjoyment of such permanent home and improvement thereon ; and 
he may at any time, at his discrétion, after sucli person or family bas made 
location on tlie land assigned as a permanent home. Issue a patent to such 
person or family for such assigned land, conditioned that the tract shal! not 
be aiiened or leased for a longer term than two years, and shall be exempt 
from levy, sale, or forfelture, which condition shall continue In force until 
a State Constitution, embracing such land within its limits, shall hâve been 
formed and the Législature of the state shall reniove the restriction: Pro- 
vided, however, that no state Législature shall remove the restriction herein 
provided for without the consent of Congress: And provlded, also, tliat if 
any person or family, shali at any time, neglect or refuse to occupy or tiil 
a portion of the land assigned and on which they hâve located, or shall 
roam from place to place, indicating a désire to abandon his home, the Prési- 
dent may if the patent shall bave been issued, cancel the assignment, and 
may also withold from such person or family their portion of the annuitles 
or other money due them, until they shall bave returned to such permanent 
home, and resiimed the pursuits of industry, and in default of their return 
the tract may be declared abandoned, and tbereafter assigned to some other 
person or family of ludians residiug on said réservation." 

The previous policy of the government was to treat the Indians as 
in a state of tutelage; the government assuming and continuing its 
guardianship in a manner over both their persons and property, and 
in particular over such rights of property as they may hâve had or pos- 
sessed in the lands of their primitive habitations. Generally, the gov- 
ernment has so far recognized the Indians' right of occupancy in such 
lands as that it will not dispossess them without their consent, although 
it has been conclusively settled that the fee is in the government. This 
title to the fee came from the right of discovery and the succession 
to that right, which confers the authority to extinguish the Indian 
title of occupancy. Says Chief Justice Marshall, in Johnson v. Mc- 
Intosh, 8 Wheat. 543, 603, 5 h. Ed. 681 : 

"It has never been contended that the Indian title amounted to nnthing. 
Their right of possession has never been questioned. The claim of govern- 
ment extends to the complète ultimate title, chargea with this right of pos- 
session, and to the exclusive power of aequiring that right" 

So, in United States v, Cook, 19 Wall. 591, 593, 22 L. Ed. 210, the 
court, speaking through Mr. Chief Justice Waite, says: 

"The right of the Indians to their occupancy is as sacred as that of the 
United States to the fee, but it la only a right of occupancy." 

Yet later, in Beecher v. Wetherby, 95 U. S. 517, 535, 24 L,. Ed. 
440, the court says : 

"But the right which the Indians held was only that of occupancy. The fee 
was In the United States, sub.iect to that right, and could be transferred by 
them whenever thoy chose. The grantee, it is true, would take only the naked 
fee. and could not disturb the occupancy of the Indians. That occupancy could 
oniy be interfered with or determined by the United States. It is to be pre- 
sumed that in this matter the United States would be governed by such con- 
sidérations of justice as would control a Christian people in their treatment 
of an Ignorant and dépendent race." 

And, again, in Spalding v. Chandler, 160 U. S. 394, 402, 16 Sup. 

Ct. 360, 364, 40 L. Ed. 469 : 

"It has been settled by repeated adjudications of this court that the fee of 
the lands in this country in the original occupation of the Indian tribes was 
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from the time of the formation of this government vested in the United States. 
Tlie ludiîm title as against tlie United States was merely a title and riglit to 
the perpétuai occupancy of the land. with the privilège of using it in sucli 
mode as they saw fit until such right of occupation had been surrendered to 
the government. Wheu Indian réservations were created. eitlier by treaty or 
executive order, the Indians held the land by t!)e saine character of titie, to 
wit, the right to possess and occupy the lands for the uses and purposes desig- 
nated." 

Now, while it is true that the government can dispose of the fee. 
in absolute dérogation of the possessory rights of the Indians, yet 
unless the government assumes, itself, to extinguish the Indian title, 
its grantee takes subject and subordînate to their possessory right. 
Upon the otlier hand, the Indian title cannot be conveyed by the In- 
dians to any one but the United States vvithout the consent of the lat- 
ter. Lone'Wolf v. Hitchcock, 187 U. S. 553, 23 Sup. Ct. 2U, 47 
h. Ed. 299; United States v. Alaska Packers' Assoc'ation (C. C.) 
79 Fed. 152. So that, in considération of the long-settled policy of 
the gênerai government, the Indians possess such a right of occupancy 
in and to the lands set apart to them by treaty ont of their larger domin- 
ions as no one except the government itself can disturb ; and the 
government has always, unless in exceptional cases, respected that 
right, and treated it as one of property. 

The government having the fee of the lands upon the Umatilla réser- 
vation, and the Indians the right of exclusive occupancy and posses- 
sion, the Congress has provided for alîotments of such lands in sever- 
alty, but not until the consent of the Indians thereto shall hâve been 
given ; nor by the act has Congress departed essentially from the 
stipulations of the treaty in that behalf. Looking back to the treaty, 
therefore, the intendment with both the government and the Indians 
was that the latter at some time, when developments had demonstrated 
their capacity to manage successfuUy their property afïairs, should come 
into the ultimate title to those lands, or a portion thereof, in severalty, 
and be able to hold and enjoy them as citizens of the United States 
and of the states hold and enjoy real property; there being a joint 
ownership by occupancy on the part of the Indians. The fee being 
in the government, the alîotments were had wdth a view to clothing the 
Indians with the fee in particular tracts in severalty. There was no 
donation or grant in the sensé of disposing of the public domain to 
settlers thereon, but a fulfiUment of treaty stipulations ; the considéra- 
tion for the alîotments having long since been fully performed on the 
part of the Indians, and they having yet only to demonstrate their 
capacitv to manage the property to entitle them to the fee absolute. 
To "allot" is : 

"To divide or distribute, as by lot. To distribnte or paroel ont in parts or 
portions; or to distribute to each individual eonceriied ; hence, to gr.ant, as a 
portion ; to give, assign, or appoint in gênerai." Webster's Unabridged Dic- 
tionary. 

So the purpose and process hère was to distribute to each person 
concerned, in full accord with treaty régulations, that which was un- 
derstood and conceded to rightfully belong to the Indians themselves, 
although the fee was held for them by the United States in the capacity 
of guardian of their property and estate; the allotment being intend- 
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ed as in tlie nature of a partition among joint owners of realty, where- 
by there sliould be set apart to each owner a single portion in sever- 
alty as and for his joint interest or property in the wliole. Tlie United 
States in mailing the allotments was dealing witli tiie fee, and yet 
conceding tliat the Indians were entitled to it, and providing that in 
due time they should hâve it. "Allot" is not a term of sale or grant, 
but of apportionment of that to which the parties are entitled as of 
right. The Honorable William H. Taft, Solicitor General, advising 
as to the allotment of lands to individual Indians, asked: "What 
is the Indian right of occupancy ?" To which he answered : 

"It is the right to enjoy the land forever, with the right of aliénation lim- 
itée! to one aliénée, the United States, or to sucli persons as the United States, 
in its capacity of guardian over the Indians, may permit." 

And then, after stating the government's relation to the Indians as 
guardian, he makes tliis further observation: 

"Allotments in severalty of Indian land are therefore naturally evolved from 
the Indian right of occupancy." 20 Opinions Attorney General, 42, 48. 

Nov^^, understanding the nature and the purpose of the allotment, 
we may détermine as to the inheritancy. "The law governing the 
descent of lands and the distribution of the personal property of an 
intestate, wherein the tribal organization is still recognized by the gov- 
ernment, is the law of the tribe." 22 Cyc. 119 ; Jones v. Meehan, 175 
U. S. 1, 20 Sup. Ct. 1, 44 L,. Ed. 49. This pertains to tribal Indians. 
To supplant this condition, while the government was pursuing its 
course of inducing the Indians to abandon their primitive habits and 
customs, it was deemed appropriate to enact that the laws of descent 
obtaining in the state of Oregon should apply to the allotments of land 
in severalty, and hence the act of 1885. The Suprême Court bas 
spoken, in United States v. Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 
47 L,. Ed. 532, in part interprétation of section 5 of the act of 1887, 
containing provisions of similar import with those of the act of 1885 
now under considération. Referring to the term "patents," as first 
used in the section, the court says it was merely designed to dénote 
"a paper or writing, improperly called a patent, showing that at a 
particular time in the future, unless it was extended by the Président, 
he [the Indian] would be entitled to a regular patent conveying the 
fee." This patent, so called, it is provided by the act shall be of légal 
effect and déclare that: 

"The United States does and will hold the land thus allotted * * * for 
the sole use and benefit of the Indian to wliom such allotment sliall hâve been 
raade, or in case of his decease, of his hoirs accîording to the laws of the state 
of Oregon, and that at the expiration of said period the United States will 
convey the sanie by patent to the said Indian, or his heirs as aforesaid, in fee, 
discharged of said trust and free of ail charge or incumbrance whatsoever." 

Another patent is therefore to follow which shall invest the Indian 
with title absolute, divested of ail trust relationship with the govern- 
ment, and in final discharge of the government's guardianship as it 
pertains to the allotment. What, then, is made descendable or inherit- 
able? Is it the fee, or is it merely the right of occupancy, or has the 
government carved out of this Indian title a trust estate for them, 
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whereby the Indian is accorded an equity only for the time being, and 
is that the estate which the law déclares to be inheritable ? 

Counsel for défendants insist that it is this latter équitable estate 
that is within the intendment of Congress ; but with this contention 
I am unable to agrée. As I hâve shovvn, Congress was deahng with 
the fee of those Indian lands with a purpose of investing tliat title ul- 
timately in the Indians in severalty for their sole and exclusive owner- 
ship and management, as a citizen of the United States might own 
and manage property for his exclusive benefit. The scheme was by 
allotment among the Indians of that to which they were entitled by 
treaty and by the long-continued policy of the gênerai government. 
Hence the government adopted a procédure for setting aside or dis- 
tributing to each Indian concerned that to which he was entitled. To 
accomplish that purpose in manner deemed by Congress to be to the 
best interests of the Indians, it was considered wise to withhold the 
ultimate title from them for awhile, but the scheme was for the al- 
lotment ultimately of that title ; and so it was the fee with vi'hich 
Congress was dealing, and it was the fee concerning which the allot- 
ments were to be and were made. Such being the case, it is the fee 
that Congress has made inheritable according to the laws of the state 
of Oregon. The estate is therefore one of inheritance, and the right of 
curtesy attaches. The clause, providing "that the law of aliénation 
and descent in force in the state of Oregon shall apply thereto after 
patents hâve been executed, except as herein otherwise provided," is 
best construed as a gênerai provision to apply both to the preliminary 
and final patents, and the exception mentioned has relation to the with- 
holding of the title in fee during the probationary period. Of course, 
no aliénation can take place in the meantime if the government is to 
convey the fee free of ail charge or incumbrance whatsoever. 

It will be noted that this act of 1885 does not provide for citizen- 
ship of the allottees. That was left for the act of 1887 ; so that the 
law of inheritance applying to citizens generally would not govern the 
Indian respecting the inheritance of realty, unless specially provided, 
and such was, perhaps, the intendment of Congress by inserting the 
clause. This gives meaning and significance to ail the language em- 
ployed, and renders none of it superfluous. The gênerai statute of 
1887 provides specifically that any conveyance of the allotted land 
prior to the final patent shall be null and void, and that the law of de- 
scent and partition (not aliénation) in force in the states or territories 
in which the lands lie shall apply after patents therefor, etc., which 
was there intended probably to limit the opération of descent and par- 
tition to the time intervening prior to the issuance of the final patent 
conveying the fee, for by this act the Indian was made a citizen bv 
reason of the fact of allotment (In matter of Heff, 197 U. S. 488, 25 
Sup. Ct. 506, 49 L. Ed. 848), and no provision was necessary to make 
the law of aliénation and descent apply to him after he had been in- 
vested with the fee. Nor am I, after a careful review of the entire 
subject, now of the opinion, as indicated by the case of Kalyton v. 
Kalyton, 45 Or. 116, 129, 74 Pac. 491, 78 Pac. 332, that the heirs of 
Indian allottees "take as donees of the United States and not by in- 
heritance." My reasons are apparent from previous discussions hère- 
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in. The leading case for the doctrine supposed to app!v in l'is c^.i? 
of Kalyton v. Kalyton is Hall v. Russell, 101 U. S." 50';?, 35 L. ïii. 
829, and is predicated of the donation act; but there the court sa} s 
it was not the land that it was contemplated should descend to the 
heirs, but the "settler's rights only." And, again, the court says spe- 
cifically : "We attach no importance to the vvord 'descend' as used in 
this section." By the death of the entryman he could not comply vvith 
the conditions as to résidence and cultivation so as to entitle him to 
his patent ; so the law provided that upon the death of such entryman 
his rights should descend to his heirs at law, including his widow, and 
that proof of compliance with the statutory conditions on their part 
would entitle them to patent ; and so the court held that they took as 
donees of the government, as they very well might. This case was 
followed, and the doctrine thereof applied, in Quinn v. Ladd, 37 Or. 
261, 69 Pac. 457. So it was said of the homestead act, in Bernier v. 
Bernier, 147 U. S. 242, 246, 13 Sup. Ct. 244, 245, 37 L. Ed. 152, that 
the object of the sections of the statute involved was "to provide the 
method of completing the homestead claim and obtaining a patent 
therefor, and not to establish a line of descent or rules of distribution of 
the deceased entryman's estate." And such is the case under the timber 
culture act. See, Kelsay v. Eaton, 45 Or. 70, 76 Pac. 770, 106 Ani. 
St. Rep. 662, and Cooper v. Wilder, 111 Cal. 191, 43 Pac. 591, 52 Am. 
St. Rep. 163. 

But not so with the présent act. The purpose there was to give 
scope and effect to the laws of descent in Oregon, which were made 
applicable to the allotment. I hâve not overlooked the case of Patawa 
V. United States (C. C.) 132 Fed. 893. While the distinguished jurist 
in that case used language which would imply that dower would not 
attach as it relates to the allotment, and this because it was contended 
for the demurrer that the right of the widow to dower involved the 
construction of the laws of the state, and was the exercise of a juris- 
diction probate in its character, yet he says distinctly: 

"ïhe right of dower in this case dépends upon the allotting act. The right 
exists if it can be implied from the act that the allottee's interest is with re- 
spect to dower subject to the rule that obtains in the case of estâtes of inher- 
itnnee in gênerai. x\nd so the right to dower involves the construction of a 
fédéral statute. Tliere is no question involving a construction of the laws of 
Oregon in the case." 

And thus was the question left for détermination by a construction 
of the allotting statute, without attempting to render the interprétation. 
The case is therefore not controUing. 

The interprétation I hâve given to the act, construed in connection 
with the treaty, seems more in consonance with the intendment of Con- 
gress and the expectations and anticipations of the Indians. It se- 
cures, as was stipulated in the treaty of 1855, to the family, in case of 
the death of the hèad thereof, the possession and enjoyment of the 
permanent home and the improveriients thereon. Otherwise, it might 
happen that thé wife of a deceased allottee, or the husband of such 
an allottee, would be left without any estate whatsoever in any of the 
Indian lands upon the réservation. The allotments are made to the 
heads of familles, being Itidians or of mixed Indian blood and of the 
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confederated tribes settled upon the Umatilla réservation. Ordinarily, 
the husband is the head of the family, and the allotment is to him; 
none is to the wife, though the children are entitled to their allotments. 
So that at the death of the husband the wife is left vvithout the benefit 
of any allotment, unless she is to hâve her dower, which will secure to 
lier the measnrable possession and enjoyment of the permanent home. 
Otherwise, she is left homeless and remediless, dépendent wholly upon 
the charity of relatives and friends, with the government discharged of 
its guardianship. True, it may and does happen that Indian women 
marry white men, or Indians not of the confederated tribes, and the 
allotment is then to the wife as the head of the family. Hv-vu-tse-mil- 
kin V. Smith, 19-1- U. S. 401, 24 Snp. Ct. 676, 48 'L. Ed.'l039. In 
svich cases, under the rule hère adopted, the husband becomes en- 
titled to the curtesy. But thèse are exceptions, for the gênerai, rule is 
that intermarriage is with members of the confederated tribes, and it 
was the latter condition that was in view in casting the treaty and 
in the adoption of the législation relative to the allotment of thèse In- 
dian lands upon the Umatilla réservation to the members of the con- 
federated tribes in severalty. 

Since, therefore, the motion to strike out includes relevant and 
material matter vi'ith other that is impertinent, it must be overruled, 
and such will be the order of the court. 



WIIEELER V. PETITE et al. 

(Circuit Court, D. Oregoii. May G, 1907.) 

No. 3,057. 

Indians— Allotments— Do WEB. 

The widow of an Iiidian to wliom an allotment of lands in severalty had 
been made from tlie Grande Ronde Indian réservation, as autliorized by 
tlie treaty of .January 22, ISôô, and Act Cong. 1887, c. 119, 24 Stat. 388, 
is entitled to dower in such lauds 

On Demurrer to Complaint. 

The eomplainant, who is an Indian woman, brings this suit to détermine 
her right to dower in certain lands situate upon the Grand Ronde Indian rés- 
ervation, in the state and district of Oregon, formerly allotted to Henry Win- 
slow, a full-blood Indiau. From the allégations of the bill of complaint, it 
appears that the eomplainant intermarriod with Henry Winslow in the year 
1881. Subsequently, under and by virtue of the provisions of the act of Con- 
gress entitled "An act to provide for the allotment of lands in severalty to 
Indians on the various réservations, and to extend the protection of the laws 
of the United States and the territories over the Indians, and for other pur- 
poses," approved February 8, 1887 (24 Stat. 388, c. 119), there were allotted 
to Winslow the lands alluded to. Two daughters were born to Henry Winslow 
and the eomplainant, the issue of their said marriage, who are now living, 
and known as Tillie Quenel, née Winslow, and Rosa Winslow. Some time 
during the year 1890, Winslow, without being separated or divorced from the 
eomplainant, married the défendant Annie Petite, and the issue of this mar- 
riage is one son, namely, Augustus Winslow. Winslow died in the year 1890, 
leaving the défendant Annie Petite and their son Augustus Winslow in pos- 
session of the allotment. Annie Petite acquired her présent name, subse- 
quently to the decease of Winslow, by intermarriage with one Petite, with 
whom she is now living. The eomplainant claims a right of dower in the 
sald premises, as the lawful widow of Henry Winslow, and the right to pos- 



472 153 FEDERAL REPORTER. 

sess the sa me jointly with the cliildren o£ Winslow, namely, Tillie Quenel, née 
Winslow, Rosa Winslow, and Augustus Winslow, and prays that ber rights 
In tàe promises be so determined and adjudicated. The défendant Annie Pe- 
tite challenges the sufficiency of the complaint by demurrer, and the question 
presented is whether the complainant is entitled to the right of dower iu and 
to the allotted lands. 

James Cole, Asst. U. S. Atty., for plaintiff. 

Martin L,. JPipes and J. S. McCain, for défendant Annie Petite. 

WOLVERTON, District Judge (after stating tlie facts). On Janu- 
ary 23, 1855, the Calapooia, Yamhill, Clackamas, and other tribes and 
bands of the Indians enteréd into a treaty with the United States, where- 
by they ceded ail their title to lands comprising the entire Willamette 
Valley to the government, with a provision that they "be permitted 
to remain within the limits of the country ceded, and on such tem- 
porary reserves as may be made for them by the superintendent of 
Indian affairs, until a suitable district of country shall be designated 
for their permanent home, and proper improvements made thereon." 
The Indians stipulated to vacate the country ceded when directed by 
the superintendent of Indian affairs, "and remove to the district which 
shall be designated for their permanent occupancy." By the fourth 
article it was agreed that the Président might, /rom time to time at 
his discrétion, cause the whole or such portion as he might think 
proper, of the tract that should be set apart as a permanent home of 
the Indians, to be surveyed into lots, and assign them to such Indians 
of the confederated bands as might wish to enjoy the privilège and 
locate thereon permanently : To a single person, over 21 years of âge, 
20 acres ; to a family of two persons, 40 acres ; to a family of three 
persons, and not exceeding five, 50 acres ; to a family of six persons, 
and not exceeding ten, 80 acres ; and to each family over ten in num- 
ber, 20 acres for each additional three members. The Président was 
also authorized to make rules and régulations such as would secure 
to the family, in case of the death of the head thereof, the possession 
and enjoyment of such permanent home and the improvements thereon. 
Other provisions are inserted, with a view to induce the Indians to 
remain permanently upon the land thus allotted to them, and it was 
designed that they should finally be entitled to the lands absolutely, 
without right or title in the government. The act of 1887 (24 Stat. 
388, c. 119) provides: 

"That in ail cases where any tribe or band of Indians bas been, or shall here- 
after be, located upon any réservation created for their use, either by treaty 
stipulation or by virtue of an act of Congress or executive order setting apart 
the same for their use, the Président o£ the United States be, and he hereby 
is, authorized, whenever in his opinion any réservation or any part thereof 
of such Indians is advantageous for agricultural and grazing purposes, to 
cause said réservation, or any part thereof, to be surveyed, or rwurveyed if 
necessary, and to allot the lands in said réservation in severalty to any In- 
dian located thereon in quantifies as foUows : To each head of a family, one- 
quarter of a section ; to each single person over eighteen years of âge, one- 
eighth of a section ; to each orphan ehild under eighteen years of âge, one- 
eighth of a section; and to each other single person under eighteen yeara 
now living, or who may be born prier to the date of the order of the Président 
directing an allotment of the lands embraced in any réservation, one-sixteenth 
of a section : Provided, that In case there is not sufficlent land in any of said 
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réservations to allot lands to each Individual of the classes above named in 
(juantities as above provided, tbe iands embraeed in sucb réservation or réser- 
vations sball be allotted to eacli individual of eacb of said classes pro rata in 
accordance with the provisions of tbis act." 

Section 2 provides : 

"That ail allotments set apart iindor the provisions of tbis act sliall be se- 
lected by the Indians, heads of familles selecting for their minor cbildren." 

And section 5 : 

"ïhat upon the approval of the allotments provided for in this act by the 
Secretary of the Interior, be shall cause patents to issue therefor in tbe name 
of tbe allottees, which patents sball be of the légal efCect, and déclare that 
the United States does and will bold tbe land thus allotted, for tbe period of 
twenty-five years, in trust for the sole use and benefit of tbe Indian to wbom 
such allotment sball bave been made, or, in case of bis decease, of bis heirs 
aecording to the laws of the state or territory where sucb land is located, 
and that at the expiration of said period the United States will convey the 
same by patent to said Indian, or bis heirs as aforesaid, in fee, discharged of 
said trust and free of ail charge or incumbranee whatsoever: l'rovided, tliat 
tbe Président of the United States may in any case in bis discrétion extend 
tbe ])eriod. And if any eonveyance sball be made of the lands set apart and 
allotted as herein provided, or any contraet made touching the same, before 
tbe expiration of tbe time above mentioned, sucli eonveyance or contraet sball 
be absolutely null and void : Provided, that the law of descent and partition 
in force in the state or territory where sucb lands are sitiiate shall apply 
tbereto after patents tberefor hâve been executed and delivered, except as 
herein otherwise provided." 

It does not appear in wliat manner the Grande Ronde réservation 
was set apart to thèse confederated bands of Indians, but I présume 
that it was donc through an executive order. At least, that the rés- 
ervation has been regularly established is unquestioned. The gênerai 
act for the allotments of lands upon Indian réservations, \ve may 
assume, was intended to carry out in the main the purposes of the 
treaty stipulations and agreements with the Indians — this treaty with 
the confederated bands of Indians of the Willamette Valley being one 
among many others — and one of those main purposes was to furnish 
a permanent home, ultimately, for the familles of such Ind'ans. The 
act of 188? is in consonance with this idea. Indeed, the allo+ments 
were by that act tO' be made to the heads of familles, and, where so 
made, of course, there was no allotment to the spouse. In order, 
therefore, to carry out the idea of affording a permanent home for the 
Indian family, there was a purpose, manifestly, to secure the widow 
in the home of a deceased head of a family by some permanent right. 
Dower is suited to this purpose. Many of the states and territories, 
perhaps most of them, at the time of the adoption of the act of 1887, 
had, and hâve now, statutory régulations respecting dower, so that it 
may be reasonably inferred that, by the provision of the act that the 
allotted lands shall descend aecording to the laws of the state or 
territory in whicli they shall be situated, it was the purpose of Con- 
gress that the widow should bave her dower in such allotments, and 
thereby be measurably secured in the permanent familv home. The 
relation between this statute and the Indian treaties preceding it is 
not so manifest as that which pla-"n'y ex'sts between tlie treaty with the 
confederated tribes of Indians settled upon the Umatilla réservation 
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and the act of 1885, providing specially for allotments of lands per- 
taining to that réservation ; but the act of ISS?' is a reflection, with 
some modifications to suit gênerai conditions, and with a vievv to 
constituting citizens out of Indian allottees, of the act of 1885, and 
was intended, no doubt, to conserve the same gênerai purpose. Hence 
it is more readily inferable that it was the design of Congress by the 
act of 1887 as well to secure the widow in a measure in the enjoyment 
of a permanent home by according to her dower or other such right 
in the lands of the husband as the local laws and statutes might hâve 
provided. 

As to the nature of the allotment and of the estate allotted, I 
hâve fully determined that in the case of Parr v. United States et al. 
(just decided) 153 Fed. 462, and it is unnecessary that I repeat the 
considérations hère. What I hâve premised in this case, read in con- 
nection with the considérations in that, affords a fnll solution of the 
présent controversy. 

I am of the opinion, therefore, that the complainant is entitled to 
a dower right in the allotment of her deceased husband, Henry Wins- 
low, and the demurrer to the bill of complaint will be overruled. 



BEAM v. UNITP^D STATES et al. 
(Circuit Court, D. Oregon. Jlay «, 1!)07.) 

Xo. 3,070. 

1. Indians— Heirs. 

Where a cliild was born out of wedlock to au ludian woman, to whoiu 
Indian réservation lands were allotted, and sueli cbild survived her, he 
was ber lieir at law. 

2. Same—Cuetest— Indian Eands— IIî\siîand of Allotteb. 

Where an Indian wonian of mixed blood, to whoin Indian réservation 
lands liad been allotted. died. Jeaviug a son born out of wedlock, as her 
heir at law, and a husband, surviviug hèr, the husband was entitled to 
an estate by the curtesy in the allotment, and to the rents, issues, and 
lirofits thereof. 

A. D. Stillman, for plaintifT. 

James Cole, Asst. U. S. Atty. 

Olmsted & Strayer, for défendant James Holcomb. 

WOLVERTON, District Judge. The plaintifï brings this suit to 
hâve determined his right to the possession, and to the rents, issues, 
and profits, of a certain tract of land allotted to Clara Gale upon the 
Umatilla Indian réservation, under and by virtue of the act ôf March 

3. 1885 (23 Stat. 340), providing for the allotment of lands to the 
Indians residing upon such réservation. The cause has been put at is- 
sue under the pleadings, and, the testimony having been taken, is 
now submitted upon the merits for iinal détermination. The contested 
fact in the case is whether Lester Beam, the plaintifï, is the child of 
Clara Gale, who later, on September 21, 1890, intermarried with 
James Holcomb, the défendant. 
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Without attempting to discuss the testimony, it is sufficient to say 
that, after a careful reading of the same, there is but one conclusion 
to arrive at, which is that Lester Beam is the son of Clara Gale, born 
about March 14, 1889, out of wedlock. He was soon adopted by Eliza 
Beam, who appears as his nearest friend in this controversy, and has 
been reared by her. Clara Gale was an Indian woman of mixed blood, 
and the aliotment was made to her while single. After her marriage 
to Holcomb, there was born to them a female child. The mother died 
January 26, 1894, surviving the child but a few days. Since the death 
of the wife, Holcomb has been receiving the rents and profits from 
her aliotment. 

The question of fact as to whether Beam is the child of Clara Gale 
having been determined, it follows that he is her heir at law. The fur- 
ther question is then submitted whether the défendant Holcomb is 
entitled to an estate by the curtesy in the aliotment, or to the rents, 
issues, and profits, by reason of such an estate. The controversy has 
been determined in the case of Parr v. United States (just decided) 
153 Fed. 462. That case is therefore décisive of this one. 

I might say, further, that if, in this case, no child had been born to 
Clara Gale, either prior or subséquent to her marriage with Holcomb, 
Holcomb vi'ould bave been the sole heir, under the laws of the state 
of Oregon (section 5577, B. & C. Comp.), would bave inherited the 
aliotment of his wife, and would hâve been entitled to the final patent 
at the end of the period prescribed by the first patent, during which 
the government holds the land in trust. So that hère would hâve been 
a person of white blood only inheriting allotted lands upon this Indian 
réservation, and it does not, therefore, seem strange that he should 
be entitled to a right by the curtesy ; his wife having died leaving 
an heir, as well as himself, surviving her. 

The decree will therefore be in accordance with the opinion hère 
rendered. 



THE RIVER BELLE. 
(District Court, S. D. New Yorlf. January 23, 1893.) 

SaLVAGE— rBOTECTING TESSEI, FROM FiRE. 

A Steamer, requested by the man iu charge of a vessel lying inside the 
brealiwater in Erie Basin at night to lie by and proteet such vessel from 
flre, while buildings on shore close by were buruing, awarded .^75 as sal- 
vage for the service rendered. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4.3, Salvage, §§ 
55-77. 

Awards in fédéral courts, see note to The Laraington, 30 C. C. A. 280.] 

In Admiralty. Suit for salvage. 

Sullivan & Cromwell and Mr. Hill, for libelant. 

Alexander & Ash, for claimants. 

BROWN, District Judge. About midnight on May, 1892, some one- 
story buildings on the easterly side of Columbia street, not far from the 
breakwater at Erie Basin, caught fire. The steamboat McLaughlin soon 
after went to the neighborhood of the fire, and her witnesses claim that 
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her services were requested by the man in cliarge of the River Belle, 
lying inside the breakwater, to lie by her and keep her wet down, to 
préserve her from the fire ; that the McLaughlin did so, playing upon 
the boat, and putting out small patches of fire that had caught from 
sparks, for wrhich service a salvage compensation is claimed. 

There is the utmost contradiction upon many points in the testi- 
mony. I am satisfied that there is much exaggeration and inaccuracy 
on both sides. I do not believe that the story of the libelant is a pure 
fabrication. I crédit the statement that the Mcl^aughlin, when seen 
approaching, was hailed by the man in charge of the River Belle, prob- 
ably from her main deck, and not from the breakwater, to lie by ; and 
that in conséquence of that request the McLaughlin turned from the 
object she at that morrjent had in view, and came near to the River 
Belle on the opposite side of the breakwater. I do not crédit the as- 
sertion that the McLaughlin was requested to play her hose upon the 
River Belle, or that playing upon her was then necessary. I find that 
a service was rendered upon request, but of a very low grade of merit, 
and that $75 will be a fair compensation therefor, which I allow, with- 
out costs ; of this sum, one half to go to the owners of the McLaughlin, 
and the other half to the officers and crew on board, in proportion to 
their wages. 

A decree may be entered accordingly. 



THE PRISCILLA. THE PURITAN. THE CITY OF LOWELL. 
(District Court, S. D. New York. April 12, 1907.) 

Salvage— FiBE—CoMPEis-SATioN for Sebvice. 

Four steamsliips of tlie same owner, and largely of wooden construction, 
were lying for tlie winter at piers near eacli otlier, wlien one took fire in 
tlie night and burned. Another, the Lowell, worth $300,000, whieli was 
lying in the same slip, with only 50 feet between them, was in imminent 
péril, and would probably hâve been destroyed if she had remained. A 
small tug offered its services, but they were refused, although probably 
adéquate, and the Lowell took a Une from libelant's larger tug, and was 
towed to a place of safety ; the service requiring half an hour. The tug 
then went to the assistance of two smaller tugs, and together they took 
out the third vessel, the Puritan, worth $800.000, which was lying on the 
opposite side of the pier from the buming ship and was in a positiofj of 
danger, as tlie pier was on fire, and would probably hâve been injured, but 
not destroyed. This service took about three-quarters of an hour, and at 
the request of those in charge of the fourth vessel the tug then stood by 
during the renminder of the night, but her service was not required. -Xho 
tug was valued at $00,000. Neither she nor her crew were at any tiroe 
in danger. Held. that she was entitled to a salvage award of ,$9.000 in 
case of the Lowell, and $.5,000 in case of the Puritan, and also to .$250 for 
standing by the fourth vessel at the request of her oVners ; t'iiree-fourths 
of such award to go to the owner, and one-fourth to the erew. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Salvage, §§ 55-77. 

Awards in fédéral courts, see note to The Lamington, 30 0. G. A. 280.] 

In Admiralty. Suits for salvage. 

On the night of March 26, 27, 190G, several of the fleet of the "Fall River 
Line" were lying in winter quarters in tUe harbor of Newport, R. I. The 
three steaniboats hère proceeded agaiust, as also the steamboat Plymouth (of 
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the same Une, and in winter quarters at the same place), were wlthout motive 
power of their own, but had on board crews of from 14 to 20 men, and were 
maintaining steam in the donliey or auxiliary boilers sufficieut to keep the 
flre-flghting apparatus in commission and to fumish enough power to warp 
the vessels about the wharves at which they lay. The flre equipment of thèse 
boats was extraordinarily ample, but their construction such as to render them 
peculiarly liable to tire damage. The vessels named are freigbt and passen- 
ger steamers, with very large upper works constructed mainly of wood. 

On the night in question, a southerly wind of 15-20 miles per hour was 
blowing, and the Fall River vessels named above were lyiug at three parallel 
wharves projecting into Newport Harbor, whereof the Long Wharf was the 
most southerly, the General Storage Pier the central one, and Briggs' Wharf 
the most northerly. On the north side of the Ijong Wharf lay the City of 
Ijowell, on the south side of the General Storage Pier was the Plymouth, 
on the north side of the General Storage Pier was the Puritau, and on the 
north side of Briggs' Wharf lay the PrisclUa. The Plymouth and Lowell so 
fllled up the slip between the Long Wharf and the Storage Pier that there was 
but 50 feet between them amidships; while the slip on the north side of the 
Storage Pier was so narrow, and the Puritan so large, that there was but about 
50 feet between her northerly side amidships and the south side of Briggs' 
Wharf. The Central Storage Pier is 275 feet wide, and Briggs' Wharf some- 
thing less than 100. A summary statement of the relative positions of the ves- 
sels is that the City of Lowell was about 50 feet to wiudward of the l'iymouth, 
and the Puritan and Priscilla about 275 feet and 525 feet, respectively, to 
leeward. 

On the night in question, libelant's sea-going tug C. W. Morse, with her tow 
of coal barges, was lying in Newport Harbor, weather bound. The Morse is 
a powerful vessel of nearly 1,100 i. h. p. and, having just come in from fiea, 
had at the time of the occurrences to be stated full steam up and her entire 
crew on board. She was ready for instant service. There seem to hâve been 
in the harbor that night but two other tugs ; the Solicitor, a comparatively 
small vessel (i. h. p. 175), and the United States tug Chickasaw, lying at the 
Torpédo Station at Goat Island, and of somewhat less power than the Solicitor. 

At the time of the breaking ont of the fire which gives rise to tbis action, 
the Solicitor was entirely ready for service, and the Chickasaw was almost 
immediately manned by a volunteer crew from the Torpédo Station and re- 
paired to the scène of disaster. 

Shortly after 1 a. m. of March 27th fire was discovered on board the Ply- 
mouth, aud at 1 :25 a. m. it was known to be suffieiently serious to hâve a 
gênerai alarm sounded, which summoned to the water front tlie entire flre 
department of the city of Xewport, consisting of flve steamers, eight hose car- 
riages, and one chemical engine. The crews on tho vessels in winter quarters 
promptly prepared their fire-fighting apparatus, and seem to hâve kept their 
own vessels well covered with water, while the efforts of the land flre depart- 
ment were principally directed to staying the destruction of proi)erty on the 
wharves. Almost immediately after the sounding of the flre alarm, the Pl,y- 
mouth was found to be beyond saving. The flre spread to leeward from her 
to the General Storage Pier, and, despite every effort, worked entirely across 
that pier, and destroyed the buildings upon it for a distance varying from 400 
to 150 feet shoreward from the water end. Sparlïs and cindors were carriod 
liy the wind across the 150-foot slip to Briggs' Wharf, but the flremeu succeed- 
ed in preventing anything from being consumed upon that wharf, exeopt cer- 
tain old fish nets. The Plymouth was abandoned to her fate at or shortly aft- 
er 1 : 30 a. m. of March 27th, and tliereafter the flre burned flercely njion the 
Storage Pier for approximately two hours bcfore it could be said to be wholly 
mider eontrol. 

Shortly after the discovery of the flre, and before any tug came to lier as- 
sistance, the Puritan cast off her moorSig lines, and was carrîed iiy the south- 
erly wind against the southerly side of Briggs' Wharf, thus removing her 
from the actukl place of flre for an additional distance of about 50 feet. She 
then endeavore*^ to warp herself out into the stream. 

While the- Puritan was doing this, tlie City of Lowell was also endeavoring 
by her own lines to get outside the pier head. Although to windward, she was 
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so near the Plymouth tliat she repeatedly caught on flre in her upper works. 
She had suceeeded in liauling her stern quite beyond the water end of the 
Long Wharf, when the Soliciter came to her assistance, and shortly thereafter 
the C. W. Morse arrived on the scène. ïhe I^ovvell was in charge of an em- 
ployé of the claimants, who did not permit the SoUcltor to haul the Ijowell 
ont, not thinliing that the hawser of the Soliciter, which was first made fast 
to the Lowell, had a good lead. The Morse flrst took a Une from the Lowell, 
which broke. She then passed her own nine-inch liawser, those in charge of the 
Lowell cast off or eut their Unes, and she was talven away from the dangerous 
proximity of the Plymouth in a few minutes and anchored at a safe dis- 
tance. 

I think that the Solicitor's power was suflicient to handle the Lowell, which 
was much the smallest of the four Fall River vessels enumerated ; but in my 
opinion the Morse did the aetual service of rescuing the Lowell from a situa- 
tion which might soon hâve involved her in the fate of the Plymouth. The 
cntire service to the City of Lowell occupied about half an hour. 

The Morse next proceeded to the assistance of the Puritan, which was then 
lying with her northerly side against the southerly side of Briggs' Wharf and 
her stern projecting slightly beyond the water end of that wharf. When the 
Morse arrived near the Pui'ltan, the Solicitor and the Chiekasaw were pulling 
on one line Connecting the Puritan with themselves, and hauling in a south- 
westerly direction. 

The only substantial conflict of testimony occurs at this point. It is main- 
tained liy the claimants that the united efforts of the Chiekasaw and Solicitor 
had got tlie Puritan moving, and that she would hâve successfully cleared the 
piers and been carried by force of the wind alone beyond ail danger, had the 
Morse not appeared. The libelant asserts that the overhang of the Puritan 
had in some way beeome foui of the piling on the sovitherly side of lîriggs' 
Wharf, so that she had ceased to move, and would bave tliere remained fast. 
had it not been for the power of the Morse, which applied her bow to the 
northerly quarter of the Puritan and shoved her to windward and clear of 
Briggs' Wharf, thus uialcing possible the subséquent maneuver of gettiug her 
to a safe anchorage in the stream. 

The testimony is not clear as to wliat It was that stopped the way of the 
Puritan while in charge of the Chieiiasaw and Solicitor only ; but I find it fair- 
ly established by a prépondérance of évidence that lier way had stopped, or 
at least beeu materially checked, before tlie Morse arrived. At the tinie of 
such arrivai the tire was still exteuding across the Storage Pier, and I flnd it 
to be true that when the Morse took liold of tlie l'uritau slie was in a posi- 
tion where slie probably would hâve lain until tlie fire was imder coutrol, aft- 
er exteuding to a point not more than 50 feet from the Puritan's southerly 
side. I flnd, however, also that wlien the fire did extend to tins extrême 
northerly point, it was much diuiinislied in intensity, and, while I believe 
the Puritan would bave been iujured, she probai)ly would not hâve been de- 
stroyed, had she remained where she was when the Morse came alougside. 
She was very far from being in such danger as was the Lowell, but she was in 
a. position from which every considération of prudence and good m;inagoment 
demanded lier instant removal, and to such removal I believe the Morse prin- 
cipally eontributed. Considering the size and freelioard of the Puritan. I do 
not think that the Chiekasaw and Solicitor together were able to handle her 
5n the high wind then prevaiiing. 

The entire service to the Puritan occupied probably atiout three-quarters of 
an hour. and the Morse then retumed to the end of Briggs' AVliarf prepared 
to render aid to the Priscilla. By this time the flre was obviously much sub- 
<lued, and ail danger of flre ou Briggs' Wharf was past. 

While goiug ont with the Puritan, the Morse had been requested by the prin- 
cipal oIHcers of the claimants then présent to returu and take ont the Pris- 
cilla, but when slie did return the Priscilla was so ciearly in no immédiate 
danger that the request was changed to a suggestion that she stand by. This 
the Morse did, remaining at the end of Briggs' Wharf during tlie balance of the 
night, and keeping a small line Connecting lierself with the Priscilla in order 
that a hawser might be taken aboard the latter vessel if nocessity demanded. 
Before morning it was obvious that the services of salviug tugs vt'ere no longer 
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required. At no tiuie dnring the night was either the Furitan or tlie rriscilla 
on tire. 

Tlie tide at the time of thèse occurrences was near low water, and the 
JMorse with her deep draught was steered witli some diflinulty, and at oue time 
l'or a minute, possibly, was actually aground ; l>ut I do not think that her 
efiiciency was seriously diminished. Her great povver enabled lier to Iree her- 
self from the mud wl>en occasion demanded. The salving tugs were not iu 
any danger theraselves. ïhe Morse certainly did not put a streani npon the 
fire at any time, although her hose was ready. Xoue of her crew left her to 
l'ierform any service ou the vessels assisted. Tlic entire time elai)sing from 
the moment tlie Morse left her anchorage to go to the fire until she tied up 
near the Priscilla's stem was approximately two hours, and of that time she 
was actively engaged in serving either the Lowell or the Puritan, probably, 
an hour and a quarter. 

Bv stipulation it is agreed thnt the value of the Morse is ffGO.OOO. of the 
Lowell $300,000, of the Puritan $800,000, and of the Priscilla $1.000,000. 

Amos Van Etten (J. Parker Kirlin, of counsel), for libelant. 
Harrington Putnam, for cla'mant. 

HOUGH, District Judge (after stating the facts). The City of 
Lowell was, in my opinion, rescued from imminent péril, certain seri- 
ons damage, and probable destruction. 

The Puritan was removed from certain danger, probable serions 
damage, and in the exercise of sound judgment. 

The Priscilla was, at the time when the Morse was ready to serve 
her, in no danger at ail, and was not thereafter in danger. 

"In harbor cases, where tugs are abundant and on the ground in 
time to give needed aid, large awards are not only unnecessarv. but 
contrary to principle." The O. C. Hanchett, 76 Fed. 1003, 22 'C. C. 
A. 678. This applies to the case of the City of I^owell, for, although 
the Soliciter did not render the effective service which removed the 
Lowell from danger, she was in attendance and sufficient for the pur- 
pose, had the greater power of the Morse not rendered her services 
superfluous. 

In the case of the Puritan, I regard the SoHcitor and tlie Chickasaw- 
as but the helpers, efficient, but in themselves insufficient, of die Morse : 
but the danger to the Puritan was very much less than that from which 
the Lowell was rescued. 

Of the classic attributes of salvage as laid down in The Clifton, 3 
Hagg. Adm. 120, there are to be considered in the cases of the Puritan 
and Lowell only the péril of the rescued property, the time occupied, 
and the value salved. For there were no éléments of danger to salvors. 
or risk of salvors' life or property, or remarkable labor or skill on the 
part of the salvors displayed or required on the night in fiuestion. The 
value was very great, the time very short, and the degree of péril high 
in the case of the Lowell, moderate in the case of the Puritan. 

It heightens the degree of péril that the salved vessels were so large- 
ly of wood, and deprives many cases involving fires in or near steel 
or iron vessels (of deep sea construction) of value as standards of com- 
parison, e. g. : The Indiana (D. C.) 23 Fed. 925 ; The Kaiser Wilhelm 
der Grosse (D. C.) 106 Fed. 963. Of salvage instances known to me, 
the case most appropriate to that of the Lowell is the Kaaterskill (D. 
C.) 48 Fed. 701, though considering the circumstances, as found by 
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the court, the reward given seems small. Cf. The Barge No. 127 (D. 
C.) 113 Fed. 529. I think a fair award to the libelant for services to the 
Lowell is $9,000. 

While the value of the Puritan was very much greater than that of 
the Lowell, the danger to which she was exposed was so much less 
that I regard $5,000 as full compensation. 

Strictly speaking, I do not think that any salvage service was render- 
ed to the Priscilla at ail, but rewards in the nature of salvage hâve fre- 
quently been allowed in this court for "standing bv on request." The 
River Belle (D. C, S. D. N. Y.) 153 Fed. 475 ; Index-Dig. of Brown, 
D. J., tit. "Salvage." And other instances are known to every practi- 
tioner at this bar. Whether a service of this nature confers a mari- 
time lien is an académie question, owing to the trifling amounts in- 
volved. The Morse was, I believe, requested by duly authorized repré- 
sentatives of the claimant to be ready to assist the Priscilla, and she 
was ready to assist the Priscilla for eight or nine hours. For this 
service, and without expressing any opinion on the form of the action, 
the libelant is awarded $250. 

The amounts herein awarded may be allotted in the proportion of 
three-fourths to the owner of the Morse and one-fourth to the master 
and crew in proportion to their wage. From the wage list submitted, 
however, I am of opinion that there is an undue discrepancy between 
the wages of the master of the Morse and those of her mate (Lennan). 
He steered the Morse during her service, and that, I think, was a déli- 
cate pièce of work. Let him receive not only his wage share, but one- 
half as much more ; the extra half to come out of the owner's propor- 
tion. Costs are allowed in each case. 



UNITED STATES v. GEORGE BORGPELDT & CO. 

(Circuit Court, D. Maryland. April 22, 1907.) 

No. 34 (1,547). 

CUSTOMS DUTIES — CtASSIPICATION — "VVOOLEN POWDEB PtTFFS — BRUSITES. 

In Tarife Act July 24, 1897, c. 11, § 1, Scliedule N, par. 410, .30 Stat 
190 [U. S. Comp. St. 1901, p. 1GT3], the provision for "bruslies" does not in- 
clude so-called powder pufïs, wliich are composed of flat eircular pièces 
of woolen clotîi with a fuzzy surface and are useful in applying toilet 
powder, and wliicli, tliougli resembling bruslies in use, do not resemble 
them in construction. 

[Ed. Note. — Interprétation of commercial and trade terms in tariff laws, 
see note to Dennison Mfg. Co. v. United States, 18 C. C. A. 545.] 

On Application for Review of a Décision of the Board of United 
States General Appraisers.. 

Appeal of the United States from the décision of the Board of 
United States General Appraisers, overruling the décision of the col- 
lector of customs at Baltimore with respect to tlie assessment of duty 
on an importation of powder puflfs. 

John C. Rose, U. S. Atty. ,| 

Robert G.' Keegan, for importera. 
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MORRIvS, District Judge. The merchandise consists of certain 
articles invoiced as powder puffs. Thcy are simply flat circular pièces 
of white woolen fabric about one-half an inch thick and about three 
inclaes in diameter, useful for applying toilet powder to tlie face and 
neck. The duty was assessed by the collector at Baltimore upon 
the articles as a manufacture of wool, at the rate of 44 cents per 
pound and 55 per cent, ad valorem, under paragraph 3C6 of Act Jiily 
24, 1897, c. 11, § 1, Schedule K, 30 Stat. 184 [U. S. Comp. St. 1901, 
p. 1666]. The importer contends that the articles were brushes and 
under schedule N, paragraph 410, of the Act of July 24, 1897 (30 
Stat. 190 [U. S. Comp. St. 1901, p. 1673]), liable only to 40 per cent, 
ad valorem. 

Paragraph 410 reads: 

"410 Brushes, brooms and feather dusters of ail kinds and hair pencils in 
quills or otherwise 40% ad valorem." 

It probably would not hâve occurred to any one to contend that 
thèse flat circular pièces of woolen fabric, precisely alike on both 
sides, are brushes, except that in previous cases certain powder puflfs 
were held to be properly classified as brushes, and, as thèse imported 
articles are used as powder puffs, it is contended that they also should 
be so classified. The powder puffs originally held to be brushes had 
handles, and were made by sewing a bunch of swan's down to a 
circular pièce of silk or cotton cloth, and affixing to that a small 
handle. That article had a handle, had a body to support the 
brush part, and had the swan's down to answer the place of the 
bristles or hair or fibers of other kinds commonly used in brushes, 
and they were used to apply powder to the face or to rub it ofï. It is 
obvions that thèse powder puffs were like "brushes" in construction and 
use. The articles now in question hâve none of thèse points of simil- 
itude to brushes, except their use. They are called powder puffs, 
and are useful in applying toilet powder to the skin ; but so would be 
a towel, a handkerchief, a napkin, or a wash cloth, or any pièce of 
woolen or cotton fabric, or a wad of cotton or wool. It seems to be 
a full description of the article now in question to say that it is a 
pièce of woolen fabric which can be convenicntly used for applying 
a toilet powder, and that is ail the similitude it has to "brushes." 
The authority for the assimilation of powder puffs to "brushes" 
appears first in the letter of Assistant Secretary of the Treasury, 
French, to the collector at New York, dated November 28, 1876 
(Synopsis of Décisions, Treasury Department 1876, T. D. 3,028, p. 
362). In that case the imported articles were composed of swan's 
down, cotton, and métal, and were used for applying toilet powder to 
the face. The contention of the importer was that they were liable 
only to a duty of 35 per centum ad. valorem, as manufactures of cotton 
and métal, while the contention of the collector was that they were 
dutiable at 40 per cent., under the provision placing that duty on 
"brushes of ail kinds." The Assistant Secretary, while sustaining the 
ruling of the collector, wrote : 

"In case, however, of an importation of so-ca!Ied puffs composed in part of 
materials other than those above meutioned bearing a bigher rate of duty, it 
153 F.— 31 
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would be proper, In order to give due effect to the law, to base the assimila- 
tion upon the materials of wliich tlie article is composed, rather tlian upon 
the use to which it is applied. ïou are therefore instructed upon any such 
importations to consider whether, and to what extent, this principle should 
govern the classification thereof, and if necessary apply to the department for 
spécifie instructions in the premises." 

Another case that came up for a ruling was in 1877 (T. D. 3,114, 
p. 50). This was an appeal by the importer from an assessed duty 
of 60 per cent, ad valorem on certain powder puffs, instead of 40 
per cent. The same Assistant Secretary wrote: 

"It appears from the spécial report of the appraiser that the powder pufCs 
in question are similar to those which were the subject of the department's 
décision of November 28, 1876 (ï. 1). 3,028), with the exception that they 
possess as a component material a small pièce of scrap siliv, which, how- 
ever, does not give character tothe goods, nor is it of sufïieiently important a 
value to be eonsidered in clasaifying them for duty. In view of tliese facts, 
the department décides that the appeal is well taken, and that the powder 
puffs are dutiable at the rate of 40 per cent, ad valorem, as bruslies, undcr 
the décision above referred to." 

Subsequently the same ruling was applied to an instrument made 
of brass wire used for cleaning gun barrels, which was held dutiable 
as a brush, and not as a manufacture of métal, and in other cases 
to feather dusters, a hair swab for applying remédies to the throat, 
bundles of fiber bound together by thin wooden strips, gloves made of 
hair used for rubbing the skin, an instrument for dampening the 
leaves of letter copy books, composed of a handle and pièces of rubber, 
instead of hair ; ail thèse hâve been held to be dutiable as "brushes." 
In many of thèse cases there bas been expressed doubt. In 1893, 
with regard to powder puffs manufactured of down, the Board of 
General Appraisers said : 

"The Board feels constrained to sustain tlie protest by reason of the long 
established practiee of the Treasury Department with regard to the classifica- 
tion of powder pufïs." 

And they further said, speaking of powder puffs composed of down 
and other materials ; 

"We do not feel justifled in reversing the long-established practiee of the de- 
partment with regard to thèse goods, althougli we doubt the correctness of 
thèse décisions, and might hâve reached a différent conclusion if we were un- 
embarrassed by them." 

The powder puffs, which were composed of a little bit of down 
irCwed to a cotton cloth, made into a puff shape by being stuffed 
with a little excelsior and covered with a small bit of satin, were 
quite a manufactured article ; each component part separately having 
hardly an appréciable value, and the who'.e as put together being pretty 
and of value for the purpose for which it was manufactured. The 
articles now under considération are simplicity itself, being nothing 
more than two dises of a woolen fabric having one fuzzy and one 
plain surface, and sewed together with the plain surfaces back to 
back so as to présent the fuzzy surfaces on both the outsides of the 
dises. Of this article the appraisers at the port of entry certified that, 
although invoiced as powder puffs, the article was in no sensé a brush, 
but, being composed of wool, was dutiable under paragraph 366, and 
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tKe collector certified that tliey were an entirely différent article from 
that held in T. D. 3,028 to be brushes. The Board of General Ap- 
praisers, in conformity to a previous décision, held that thèse articles, 
being powder puffs, were dutiable as brushes. 

I am fully impressed with the justice and propriety in customs 
cases of adhering to an established practice of classification upon 
which importera hâve relied ; but this case appears to be eue in which 
a classification based, in the first instance, upon similarity of use has 
been step by step extended, until it is held to include the présent 
importation, which, although in construction and material altogether 
différent from the powder puffs which were held to be brushes, is 
held to be a brush, although it does not resemble either a powder 
puff or a brush, solely because it is ùseful for applying a toilet powder 
and is invoiced as a powder pufï by an importer of brushes. It seems 
to be toc wide a departure from the meaning of the words "brushes 
of ail kinds" to hold that Congress contemplated that thèse dises of 
woolen fabric might be classified as bruslies. 

I think the décision of the Board of General Apprnisers should be 
reversed, and the décision of the collector at Baltimore should be sus- 
tained. 



UNTTEn STATES y. O. G. irElMPSTEAD & SON. 

(Circuit Court, E. D. Pennsylvania. Marcli 14, 1007.) 

Ko. 42 (1,720). 

1. CUSTOVS DtJTTES— Cl-ASSTFICATION— ^[aGNESITE EiîTCTv— FIRE BrTCK. 

The phi-Kse "fire brick," in Tariff Act .Iiilv 24, ]8r)7, c. 11. § 1, Schodule 
B, par. 87, 30 Stat. 151 [TT. S. Comp. St. V.)01, p. u;:i2]. is a well-linown 
commercial (lesifriiation. wliicli irieans bricli made from flre clay, and 
tlierpfore does not Include mapnesite brick. 

fEd. Note. — Interprétation of commercial and trade terms in tariff laws, 
see note to Dennisou Mfg. Co. v. United States, 18 C. C. A. 045.] 

2. Evidence — Official Reports — Admissibii-ity. 

An ofticial report by a goyernrucnt eiiemist, Tvhicli was made at the re- 
qiiest of the Board of General Apr)raisers. and related to raerchaiidise In- 
volved in a case pending before tlie board. held incom])etent because ex 
parte, not under oath aud not subject to cross-examiiiatlon. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6.007 (T. D. 2G,47û), relating to mer- 
chandise imported at the port of Philadelphia. 

A part of the record returned by the board to the Circuit Court con- 
sisted of an officiai chemist's report, made in the laboratory connected 
with the office of the United States Appraiser at the port of New York, 
which was prepared in accordance with a request made by the Board 
of General Appraisers to said appraiser. 

J. Whitaker Thompson, U. S. Atty., and WaUer C. Douglas, Jr., 
Asst. U. S. Atty. 

J. Stuart Tompkins, for importers. 
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J. B. McPHERSON, District Judge. The article in controversy is 
plain magnesite brick weighing less than 10 pounds each, and the ques- 
tion for décision is, under what clause of the tariff act of 1897 the duty 
should be imposed. Act July 24, 1897, g. 11, § 1, Schedule B, par. 87, 30 
Stat. 151 [U. S. Comp. St. 1901, p. 1632] . The collector classified the 
importation under clause 3, as "brick, other than fire brick, not glazed, 
enameled, painted, vitrified, ornamented or decorated in any manner," 
and assessed the duty at 25 per cent, ad valorem. The importer pro- 
tested, testimony was taken by the Board of General Appraisers, and 
the décision of the board sustained the protest, and imposed a duty 
of $1.25 per ton, under the first clause of paragraph 87, which imposes 
a duty of that amount upon "fire brick weighing not more than 10 
pounds each, not glazed, enameled, ornamented or decorated in any 
manner." The opinion of the board is G. A. 6,067, and is reported in 
Treasury Décisions, 26,475. From this ruling the collector appealed; 
and, further testimony having been taken under the order of the Cir- 
cuit Court, this, with the testimony that was before the board, has 
been duly considered. 

It will be observed that the décision of the board was apparently 
much influenced by a communication from R. W. Moore, a chemist in 
New York, which was evidently regarded by the board as compétent 
évidence, although it was purely an ex parte statement, not under oath, 
and not subject to cross-examination by the government. It need 
scarcely be said that Mr. Moore's letter was incompétent, and should 
not hâve been considered. I bave laid it aside entirely, and base my 
conclusion solely upon the testimony that was taken in the regular way 
before the board and under the order of the Circuit Court. This tes- 
timony I shall not discuss in détail. It is enough, I think, to say that, 
as the décision of the case evidently turns upon a question of fact, the 
government's witnesses hâve satisfied me beyond doubt that "fîre brick" 
is a phrase with a well-known commercial désignation in the trade, 
that it means brick made from fire clay, and that magnesite brick are 
not commercially understood as being included within its scope. On 
the contrary, when magnesite brick are wanted, they are always ordered 
eo nomine, and never as "fire brick." The testimony establishes thèse 
facts clearly, and the resuit is that the commercial meaning of the word, 
according to well established rules, must prevail. Maddock v. Magone, 
152 U. S. 368, 14 Sup. Ct. 588, 38 L. Ed. 482. In that case the Su- 
prême Court of the United States said, upon page 371 of 152 U. S., 
page 589 of 14 Sup. Ct. (38 L. Ed. 482) : 

"In Oadwalader v. Zeh, 151 U. S. 171, 176, 14 Sup. Ct. 288, 38 L. Ed. 115, it 
was said that 'it has long been a settled rule of interprétation oJ: the statutes 
imposing duties on imports that if words used thcrein to designate particular 
kinds or classes of goods hâve a well-Imown signification in our trade and com- 
merce, différent from tlieir ordinary meaning among the people, the commer- 
cial meaning is to prevail, unless Congress has clearly manlfested a contrary 
intention ; and that it is only when no commercial meaning is called for or 
proved that the common meaning of tho words is to be adopted.' But it is 
aiso triie that, as observed by Mr. Chief Justice Waite in Swan v. Arthur, 103 
U. S. 597, 598, 26 L. Ed. 525 : 'While tariff acts are generally to be construed 
according to the commercial understanding of the terms employed, language 
will be presumed to hâve the saine meaning in commerce that it has in ordi- 
nary use, unless the contrary is shown.' 
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"The inquiry was whetlier, in a pomnioroial sensp, tlie articles were so lînowu, 
trafflcked in, and used, under tlie dénomination of toys, tliat Congress, in tlie 
use of tlie particular word, sliould be presumed to liave liad tliat désignation 
in mind as covering sucli articles. 

"Kecessarily the commercial désignation is the resuit of establislied usage 
in commerce and trade, and sucli usage, to afEect a gênerai enactment, must be 
deflnite, uniform, and gênerai, and not partial, local, or personal." 

The décision of the Board of General Appraisers is reversed, and the 
classification of the coUector is affirmed. 



In re BAUMBLATT. 

(District Court, B. D. Pennsylvania. May 6, 1907.) 

No. 2,621. 

Bankeuptcy— Distribution of Estatb. 

The owner of a saloon transferred the same, together with the good will 
and ail property used in connection with the business, to trustées for the 
beneflt of his creditors. The trustées transferred the stock and leased 
the fixtures, etc., to the bankrupt in considération of his agreement to as- 
sume and pay the debts of the former owner. The paymeuts were to be 
made to the trustées in instalhnents, and on thelr completion the bankrupt 
was to own the property. The liquor license was transferred to him, and 
on his subséquent bankruptcy was sold as a part of his assets. Held, 
that the creditors of the former owner had provable claims against the 
bankrupt's estate, and were entitled to sliare ratably with subséquent 
creditors therein, including the fund produced by the sale of the license; 
such subséquent creditors having no right of priority therein. 

[Ed. Note. — Franchises and licenses as assets in bankruptcy, see note 
to Fisher v. Cushman, 43 C. C. A. 389.] 

In Bankruptcy. Reargument on certificate from référée concerning 
daim of Baker, Giltinan & Patterson. 

Meredith Hanna and Charles B. Joy, for claimants. 
J. Louis Breitinger, for trustée. 

J. B. McPHERSON, District Judge. The facts out of which this 
controversy arises will appear in the following certificate of the 
référée (Richard S. Hunter, Esq.) : 

"Frederick G. Keer had a license to sell liquor on the preniises 14, 16, and 
18 South Fifteenth street, and conducted the business of a saloon keeper there 
for a certain length of time, at tlie expiration of which he was indebted to 
various persons to the aggregate amount of about .$7.3,000. He then, by agree- 
ment of March 22, 1006, assigned to the trustées for the beneJit of creditors 
ail his good will, stock, fixtures, fnrniture, book accounts, and ail other Per- 
sonal propertj' and assets connected with the premises or his l)usiness, in con- 
sidération of the assumption by Emil Baumblatt of ail the indebtedness due 
by Keer. By a contemjtoraneous agreement between the trustées and Erai! 
Baumblatt, after reciting this assignment and agreement of the lessor of the 
premises to assign to the trustées the lease thereof, the trustées left to Emil 
Bauml)latt the good will, fixtures, furniture, etc., connected with the premisos 
or the business, and assigned to him ail the groceries, méat, and liquors on the 
])remises, in considération of the eovenant by Baumblatt that he should pay $5,- 
000 forthwith to the trustées, the rentals thereafter fallîng due of the real 
estate, the keeping of tlie leased premises and personal property insured against 
fire, and the paymeut of certain sunis each nionth to ttie trustées. Then, after 
certain other covenants, it was provided that, if ail payments mentioned in 
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tlie agreenient sliould be made, the good will, fixtures, furniture, etc., should 
be assigned to Baumblatt 

"Tbis agi-ecuient vvas signed by ail the creditors of Keer, including tbe claim- 
ant. 

"Uuder tbis agreenient Baumblatt entered Into possession of the premises 
and a traijsfer of tbe liquor license from Keer to Baumblatt was approved by 
the court. 

"Subsequently, ou September 21, 1906, more thaii four mouths after tbe date 
of tbis agreenient, Baumblatt was adjudicated a bankrUpt. îbe scheduled 
indebtedness consiats ot .$62,000 of debts mentioned in tbe fovegoing agreement 
îind of about $1,200 of indebtedness ineurred by Baumblatt in his administra- 
tion of tbe business. Aniong thèse latter debts is tbat of the claimant, whieh 
is for $230.67 for wines and liquors supplied from April 30 to June G, 1906. 
The liquor license, whieb was the onlyasset belonging to Baumblatt and not 
covered by the agreenient of March 22Î 1966, was offered at public sale, and 
the bigbest bid obtained was $1,2,50. This sale was deeined grossly inadéquate 
by tbe creditors and the référée refused to cohfirm the same. At a subsé- 
quent meeting held in the referee's oiHee, the offer for the license was raised 
Tuuler compétitive bidding to $2,100, and it was tlien announced as a resuit 
of an agreement between the trustée in bankruptcy and the trustées for, the 
beneflt of creditors, tbat the property as a whole would be sold, including fix- 
tures. good will, restaurant, and license, and under tbis agreement the bidding 
rose to $4,600, at which the entire property, including the license, was sold 
to William F. Jocher. It was agreed between the trustée In bankruptcy and 
tlie trustées for the benefit of creditors tbat .$2,000 of this purchase price should 
bclong to the estate of Emil Baumblatt aiid tbat the balance of $2,000, less 
■SlOO for their proportion of the expenses of tbe sale, should belong to the 
trustées for creditors. 

"On the 8tli of November, 1906, a meeting was held at the referee"s office for 
the déclaration of a dividend, and the claimant contended that the indebted- 
ness of Baumblatt to them, being for merchandise furnished to hini duriug 
his eoiiduct of tbe business, should be paid m full. Their argument in sup- 
port of this contention rested substantially on two groimds — failure of con- 
sidération under the agreement of Marcl) 22, 1906, and the supposed injustice 
of allowing the creditors of Keer recourse to two fuiids where Baumblatfa 
individual creditors had but one. 

"The failure of considération does not appear to the référée to be an élément 
in tbe case. It is true that Baumblatt did not and could not discharge his ob- 
ligation under that agreement, but the essential part of that agreement, as far 
as thèse creditors are concorned, was tbat Baumblatt should ha\e a going 
business, which, if suecessful, would enable hiin to discharge in whole or in 
part, the indebtedness of Keer. He did discharge a portion of this indebted- 
ness, bringing the figures down from $73,000 to $62,000, but was unable to do 
more. The claimant signed the agreement, and was well aware that Baum- 
blatt was in a position of a man without resource, except the confidence of the 
public and a prospect of a suecessful conduet of the business. There is hère 
no such failure of considération as can be invoked in equity. 

"Nor is there hère any case for niarshaling of assets. The bankruptcy law 
plainly enacts that ail creditors, except those having a priority under tbe 
ternis of the act, shall receive an equal dividend. The claimant supplied the 
bankrupt witb wines and liquors, kuowing well his financial condition and hav- 
ing signed the agreenient by which lie assumed the indebtedness of Keer. The 
only élément, therefore, which in the opinion of the référée could give them 
a standing in court, to wit, the existence of a secret trust, is eutirelj' wanting. 

"The référée awards to the claimant a dividend at the rate declared at the 
meeting of creditors." 

When the case was originally argued, the évidence taken before the 
référée did not accompany his certificate, and was not fully brought to 
the attention of the court. Nothing appeared in the papers that were 
then laid before me to justify his conclusion that the bankrupt had 
assumed to pay the creditors of Keer. So far as I knew at that time, 
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there was no other évidence of the agreements between the parties 
than thèse papers, and my opinion was based upon their contents alone. 
Upon the reargument, however, ail of the évidence was produced, and 
from this it is now clear that the bankrupt for a good considération did 
assume to pay the debts of Keer. The assumption probably did not 
amount to a novation, but it went far enough to give Keer's creditors 
an additional security for their debts, namely, the bankrupt's valid 
promise to pay them. This being so, thèse creditors hâve a provable 
claim against the fund produced by the sale of the bankrupt's assets, 
and I am unable to see what différence it makes that part of the fund 
arises from the sale of the bankrupt's license. This is a salable privi- 
lège, constantly treated in this district as the transférable property of 
a bankrupt and an asset of his estate ; and the mère fact that it bas a 
Personal quality does not give to creditors of the class to which Baker, 
Giltinan & Patterson belong a superior right to share in its proceeds. 
If the bankrupt's license had sold for enough money to pay in full the 
creditors who were primarily Keer's, but whose debts Baumblatt had 
promised to pay, and also to pay the creditors who were Baumblatt's 
alone, there could, I think, be no doubt that both classes would be en- 
titled to payment out of the fund ; and, in my opinion, the fact that the 
license sold for a smaller sum does not change the rights of either 
class of creditors, but simply diminishes the dividend which they are 
to receive. 

The order entered by this court on March 30, 1907, is therefore rc- 
scinded, and the décision of the référée is now affirmed. 



MOXIE NEUVE FOOD CD. OF NEW ENGLAND v. MODOX CD. et al. 
(Circuit Court, D. lîhocle Islaud. May 15, 1007.) 

No. 2,700. 
Tkade-Mabks and Teade-Names— Suit fou Infringemekt— Riqht to Relief 

IN l'vQCTITT. 

Tlie fact that the manufacturer of an article, sold as both a medlcine 
and a beverape, built up ita business In part on misrepresontations made 
upon ita labels and w'rappers and in its advertisements respecting the mé- 
dicinal properties of tlie article will not dcbar it from relief in equity 
against uniawfu) imitation of its trade-name aud unfair compétition, 
wbere it bas permanently discontinued such misrcpresentations, and makes 
ouly sucb représentations as are considered warranted by a substantial 
amount of médical opinion. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 46, Trade-Marks and 
Trade-Names, § 04. 

Misleading or false labels, see note to Raymond y. Royal Baking 
Powder Co., 29 C. C. A. 2ô0.] 

In Equitv. On motion for preliminary injunction. 
See 153 Fed. 493. ' 

Oliver Mitchel! and Robert Cushman, for complainant, 
Geo. H. Huddy, Jr., for défendants. 

BROWN, District Judge. After the filing, on February 50. 1907, 
of the opinion of this court upon final hearing of the previous suit 
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between thèse parties, the complainant on March 22, 1907, filed 
a new bill seeking protection against infringement of the complain- 
ant's trade-mark and trade-name, and against unfair compétition in 
trade. This bill présents a case substantially distinct from that in 
which an injunction was formerly denied. 

The bill allèges that upon the filing of the opinion of this court in 
the case of Moxie v. Holland (on December 12, 1905) 141 Fed. 202, 
the complainant discontinued the labels formerly in use, and which 
vvere dealt with in the previous litigation between the présent parties. 
The complainant has also properly alleged that its article "Moxie" 
is' "a compound which is a beverage and a nerve food; that is, a 
compound for the nervous System and a restorative agent of value 
in restoring lost nervous energy, and also of value as a stomachic," 
etc. The allégations of the bill correspond with the allégations made to 
the public upon the labels. 

The présent bill, therefore, is not open to the objection made to the 
former bill, that the true nature of the business for which protec- 
tion was sought was not set forth in the bill. The bill is sworn to, 
and the complainant stands on its rights as proprietor of a préparation 
which it asserts to be both a beverage and a nerve food. 

Upon the présent pétition for a preliminary injunction the de- 
fendants again raise the défense of vmclean hands. This rests sub- 
stantially upon the use by the complainant of the terni "nerve food." 
Affidavits are presented to the effect that the expression "nerve food," 
as applied to a compound of the character disclosed by analyses, is 
in the opinion of the affiants "a misrepresentation of such compound, 
not only being scientifically a meaningless phrase, but as importing 
colloquially the possession of nerve nourishing or stimulating prop- 
erties which according to said analyses it cannot possess." 

The complainant's affidavits in reply are to the effect that the 
term "nerve food" has a distinct and well-understood meaning, and 
is used by physicians and pharmacists. Extracts from médical litera- 
ture are quoted in support of this. Francis E. Thompson, président 
of the Moxie Nerve Food Company and custodian of the secret 
formula by which Moxie is made, makes affidavit that he has sub- 
mitted the actual formula of Moxie to seven physicians for their opin- 
ions as to the truthfulness of the statements on the Moxie labels. 
He also says that the analyses appended to the défendants' affidavits 
are erroneous in stating as présent ingrédients which are not used, 
and in omitting ingrédients which are used. Thèse physicians testify 
that upon an examination of the formula they find tîie préparation 
properly described as a nerve food, and as warranting the statements 
made concerning it upon the labels. There are also affidavits of 
physicians who hâve not examined the formula, but who state that 
in expérience with Moxie they hâve found it to be substantiahy as 
represented upon the labels. 

In the opinion in the former case between thèse parties it was 
observed : 

"This court should not sit as a court of médical inquiry to settle difCerencea 
of médical opinion." 
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Weighing the affidavits filed on both sides, it must be said that 
the complainant bas sbown that its statements are indorsed by a 
considérable number of regiilar practitioners, and therefore that there 
is a reasonable basis for the complainant's beUef in the représentations 
which it now makes to the pubhc. 

In the former opinion the court said: 

"I am of the opinion that the défendants hâve been Ruilty of unlawful imi- 
tation of the complainant's trade-name and trade dress, and hâve also been 
guilty of such unfair compétition that an injunction should issue in behalf of a 
complainant who showed a right to équitable relief." 

Upon the question of unlawful imitation and unfair compétition, 
I am of the same opinion upon the présent record. The défense 
of unclean hands, to avail, must be based upon conditions existing 
at the time when the party applies for équitable relief. A period of 
more than 15 months has elapsed since the discontinuance by the com- 
plainant of the use of the labels which were found to contain misrep- 
resentations ; and it also appears that after the adoption of the new 
labels the business of the company very largely increased. It is 
évident that much the larger part of the complainant's business i.s 
based upon the merits of Moxie as a beverage ; and, while it is doubt- 
less true that the présent business was built in part upon misrep- 
resentation, this is not, in my opinion, a sufficient reason for denying 
relief to a complainant who has removed the obj ectionable représenta- 
tions from its labels, wrappers, and other advertisements, and who has 
endeavored to conduct its business making only such représentations 
as are considered warranted by a substantial amount of médical opinion- 

A preliminary injunction will be granted. 



UNITED STATES v. THOMAS LEEMING & CO. 

THOMAS LEEJHNG & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 21, 1907.) 

Nos. 4,226, 4,228. 

1. CUSTOMS DtniES— BOAED OF GENERAL APPKAISERS— COERECTIOTÎ OF DECI- 

SIOK. 

Two months after a reappraisement décision had been made by a Board 
of General Appraisers, the board amended it in order to correct an error. 
Ileld, that the correction was illégal. 

2. Same— Reappraisement— Presumption as to IncI/USION of Coverings. 

A reappraisement return by a Board of General Appraisers as to the 
value of imported chocolaté failed to state whether the value of the 
coverings was included in the value stated in the return. Ueld that, un- 
der Customs Administrative Act June 10, 1890, c. 407, § 19, 2C Stat. 139 
[U. S. Oomp. St. 1901, p. 1924], providing that the dutiable value of im- 
portations should include the cost of ail "coverings of any kind," it should 
be presumed that such value was included, notwithstanding that Tariff 
Act July 24, 1897, c. 11, § 1, Schedule G, par. 281, 30 Stat. 172 [U. S. Comp. 
St. 1901, p. 1652], provides that the dutiable value of chocolaté shall not 
include the value ot plaln wooden coverings. 

3. Same— Undervaluation— Addition AL Duty— Goods in Excess. 

An importation subject to the additional duty for undervaluation pro- 
vided by Customs Administrative Act June 10, 1890, c. 407, § 7, 26 Stat 
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134 [U. S. Comp. St. 1901, p. 18921, as fimenaed by section 32 of the tariff 
actof 18i>7 (Act July 24, 1897, c. 11, 30 Stat. 211), was fouud to cousist ot 
a greater quautify tlian was spécifiée! in tlie iuvoice. Ifchl. that tlie ad- 
ditiona! duty should iiot lie liniitod to the quautitv so speclfled, but 
sJiould be iiuposed also on tUe excess. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Thèse are cross-appeals from a décision reported as G. A. G,,315 
(T. D. 27,216), in which the lioard of General Appraisers afi[irmed 
in part and reversed in part the assessment of diitv bv the coUector 
of customs ,at the port of New York. 

Everit Brown, for importers. 

J. Osgood Nichols, Asst. U. S. Atty. 

HOUGH, District Judge. Certain chocolaté having been appraised 
by a single General Appraiser on appeal from the collector, his ap- 
praisement sheet contained as a part of his report of proceedings the 
following words : 

"Thèse values as reappraised rei)resent the foreign market value of the 
Koods * • * excludlng the value or weight of ail the plain wooden eover- 
ings." 

Thereupon an appeal was taken to the Board of General Appraisers, 
and three members of that board, having examined into the matter, 
made return dated April 13, 1905, stating: 

"We hâve examined the * * * merchandise * * « and do herehy 
certify that in our opinion the market value or wholesale iirice of the said 
goods « * * vvas and we do tliereby appraise the sanie as foUows ;" 
IThen stating the description of the merchaudise and the priée thei'eof.J 

The board of General Appraisers did not add to or incorporate in 
their return the words used by the single gênerai appraiser as above 
noted. 

In June, 1905, a deputy collector addressed a communication to 
the Board of Appraisers, stating that a différence of opinion had 
arisen in the collector's office as to whether the décision of the board 
'did or did not cover the "plain wooden coverings" specifi:ally ex- 
cepted in the report of the single appraiser. The board thereupon, 
and on June 6, 1905, added to their reappraise'ment sheet a state- 
ment that "the value and weight of outer wooden coverings" were not 
included in the values stated in the return of April 12th. 

It is admitted that in making the addendum of June to the appraise- 
ment sheet of April 13th the Board of Appraisers exceeded their au- 
thority, and that such interprétation of their décision is not to be con- 
sidered in the assessment of duties thereunder (Û. S. v. Morewood 
[C. G.] 94 Fed. 639) ; but it is contended by the government that ow- 
ing to the nature of the goods imported — i. e., chocolatés— which are 
dutiable under paragraph 281 of the tariff act of 1897 (Act July 24, 
1897, c. 11, § 1, Schedule G, 30 Stat. 173 [U, S. Comp. St. 1901, 
p. 1653]), the same resnlt is arrived at as woukl be reached were the 
addendum of June given full force and effect, because the paragraph 
relating to chocolaté provides that "the weight and value of ail cov- 
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eriiigs other than plain wooden shall be included in the dutiable 
weight and value." To this contention I cannot agrée. It is not 
the business of the appraisers to assess the duty, but merely to as- 
certain values. 

The return of the Board of Appraisers, dated April 13th, pur- 
ports to be made in strict compliance with section H) of the act of 
June 10, 1890 (26 Stat. 139, c. 40? [U. S. Comp. St. 1901, p. 1924]), 
as amended, and to state "the actual market value or wholesale price" 
(of the goods in question) which must by statute include "the value 
of ail cartons * * * and coverings of any kind." The importers 
had therefore an absolute right to rely upon the statutory correctness 
of the return or reappraisement sheet of April 13th, and to base their 
business transactions upon the faith thereof. They were entitled to 
believe that the values fixed by the Board of Appraisers did include 
the value of "coverings of any kind." .They might rely upon the dé- 
ductions appropriate under paragraph 281 being made by the collector. 
This record makes it quite clear that the omission from the return of 
the Board of Appraisers of the statement (ab3ve quotedj embodied 
in the proceedings of the single appraiser was a mistake ; but that 
fact should not lead to the allowance of a ciistom calculated to im- 
pair security in business dealings with the g.nvernment and to lessen 
reliance upon the finality of a duly signed appraisement. 

The appeal of the importers is sustained. 

The appeal of the United States herein ar'ses from the fact that in 
one of the importations covered by this proceeding it appeared that 
the value of the goods as declared in the entry was less than the ap- 
praised value thereof, and likewise that the quantity of the goods so 
increased in value by appraisement was greater than that specified 
in the invoice. It follows that the importer is subject to the addi- 
tional or increased duties provided for by section 7 of act of June 10, 
1890 (26 Stat. 134, c. 407), as amended bv section 32 of tbe tarifï 
act of 1897 (Act July 24, 1897, c. 11, 30 Stat. 211 [U. S. Comp. St. 
1901, p. 1892] ). The collector assessed such additional duties upon the 
excess in quantity over and above that stated in the invoice, a pro- 
ceeding contrary to the ruling of the Board of General Appraisers 
in Re Herazy, G. A. 5,804 (T. D. 25,645), and bis proceedings bave 
accordingly been overruled by the Board of General Appraisers, from 
which an appeal bas been taken. I am unable to assent to the correct- 
ness of the décision quoted. It rests upon the proposition that under 
section 7, supra, additional duties can be collected only upon the ap- 
praised value in excess of "the value declared in the entry," and that, 
inasmuch as any excess of quantity discovered in the goods referred 
to in the entry was never entered, therefore, under the language 
of the statute, but a single duty is chargeable against the excess of 
weight. 

It is obvions that such a construction of the statute opens the door 
to profitable fraud. A merchant who both undervalues his goods and 
understates the quantity thereof may easily so grossly understate the 
quantity that he is but little injured by paying additional duties only 
upon the quantum of his entry, and he can run this risk in the hope 
that both undervaluation and understatement of quantity will escape 
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détection, to his great and obvious profit. Nor does such construction 
of the statute appear to me necessary or proper. The act provides that 
"the additional duties" sliall apply to tlie "articles in eacli invoice," 
and for each entry an invoice is necessary. The intent of each and 
every custom house entry is to pass into the country goods of a certain 
quantity and a certain value, and both tlie quantity and value should be 
and usually are discoverable from the documents collectively known 
as the "entry." The act of entering goods of a stated quantity con- 
stitutes a promise on the part of an importer to pay lawful dut}^ upon 
ail those goods, be the quantity more or less, and it appears to me en- 
tirely plain that, if undervaluation exists, additional duties necessarily 
attach to ail the goods on which a single duty would hâve been paj'- 
able had no such undervaluation been discovered. 
The appeal of the United States is sustained. 



In re FINKLEA. 
(District Court, E. D. South Carolina. May 15, 1907.) 

BANKBUPTCY— HOMESTEAD EXEMPTION— HeAD OF FAMILY. 

Wliere a bankrupt and liis wife liad separated by mutual consent a 
short time before the bankrnptcy, and she had received approximately 
half of bis property, and had removed wlth an adopted chlld to another 
town, where she remained, Icaving him wlth no property, except a small 
stock of merchandise, he ceased on such séparation to be the head of a 
family, within the meanlng of the homestead provision of the Constitu- 
tion of South Carolina, and Is not entitled thoreunder to the allowance of 
a homestead exemption ont of the remalning property. 

[Ed. Note. — E'or cases in point, see Cent. Dig. vol. 6, Bankruptcy, §§ 
668-670; vol. 25, Homestead, §§ 22-25.] 

In Bankruptcy. On report of référée, 

W. F. Clayton, for creditors. 

W. H. Wells and J. W. Ragsdale, for bankrupt. 

BRAWLEY, District Judge. This case is before me on pétition 
for review of the judgment of the référée, allowing homestead ex- 
emption in merchandise to the bankritpt. It appears that Charles L. 
Finklea was a merchant in a small way of business at Florence; that 
in the autumn of 1906 he separated from his wife, giving her a part 
of his goods, which, according to the statement of his attorneys upon 
this hearing, amounted to $600 or $700, about one-half of the value 
of his stock of merchandise, and some furniture ; that she removed 
from Florence to Columbia, carrying vi^ith her an adopted child ; that 
on October 6, 1906, the bankrupt published in the newspaper at 
Florence the following: 

"Notice. 

"My wife, Mrs. C. L. Finklea, and I, having mutually agreed to conduct our 
affalrs, both business and home afCairs, separately, this Is to glve notice to the 
public that I will only be resiwnsible for debts of my own maklng. 

"[SignedJ C. L. Finklea." 
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In December following it was discovered that the bankrupt was 
packing his goods for shipment to North Carolina. Attachment pro- 
ceedings were begun, and the shipment was stopped, and shortly there- 
after the pétition in bankruptcy was filed. The stock of merchandise 
on hand was appraised at $684.85. The indebtedness amounts to 
$897.86. The bankrupt claimed the homestead exemption and mer- 
chandise to the value of $500 has been set aside to him. The référée 
bas, in a report characterized by his usual care and conscientiousness, 
held that he was entitled to his homestead under the Constitution of 
South Carohna, which allows personal property to the value of $500 
as a homestead to the head of a family. Since the séparation from his 
wife, the bankrupt claims to hâve sent her $3 by letter. The at- 
torney for the creditors claims that this was a trick on the part of 
the bankrupt in order to lay the foundation for a claim of homestead, 
and that the $2 was returned ; but the testimony tending to establish 
that contention was ruled out. Since the séparation, the bankrupt has 
continued to remain in Florence, boarding at différent places. 

The only question arising upon this review is whether Finklea is the 
head of a family, within the meaning of the Constitution. A family 
has been defmed to be "a collective body of persons who live in one 
bouse and under one head or manager." The beneficent provision 
of the homestead exemption is for the benefit of the family — that is, 
a collection of persons living together under one head — and the ex- 
emption is to the head for the sake of the family. In Faut v. Gist, 
36 S. C. 576, 15 S. E. 721, where the family consisted of a wife and 
an orphan boy and a little girl, the wife's nièce, after the death of 
the wife and the little boy, the man continued to support the nièce, 
who when not at school spent part of her time with him, and it was 
held that the man was the head of the family, within the meaning of 
the term used in the exemption laws ; but in that case the husband, 
after the wife's death, had continued to occupy the homestead, and 
inasmuch as the wife's nièce had been a part of his family, and there 
was a moral obligation on him to support her, the homestead was 
allowed. But it does not seem to me that this case is authority to 
support the refcree's conclusion hère, where there is no family living 
with the husband, and no homestead, no roof under which the family 
can gather, and no family to enjoy the benevolent provisions of the 
law, and no presumption that the family wouM enjoy any of the 
benefits of this homestead. The bankrupt has already taken from 
the creditors part of the stock of merchandise of which he was in 
possession, about one-half, according to the statement of counsel, and 
has given it to his wife for her separate support, and now he asks that 
about ail that is left shall be turned over to him. While there is no 
testimony to prove that this stock of merchandise has not been paid 
for, there is a strong presumption that such is the case. At ail events, 
the creditors will get nothing if this exemption is allowed. 

Thave great respect for the referee's opinion, and my first impulse 
was to afHrm his judgment. A case from Arkansas has been cited 
which seems to sustain it. There the wife had abandoned the hus- 
' and, and it was held that this did not forfeit her right to the home- 
stead upon his death, and it was contended that, although the wife 
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was living apart, she might hâve returned to her duty at any time, and 
that, so long .as the relation of husband and wife existed by law, his 
légal status was unchanged; he was still the head of the family. In 
Cooper V. Cooper, 24 Ohio St. 488, it is held : 

"Where a debtor moves for the custody of a fund in the hands of the court 
in lieu of the homestead, the right to the fund must be deterinined upon the 
State of fjicts existing at the tiuie vvhen it is tinally disposed of by the court; 
aud, if the debtor lias then ceased to be the head of the family, withiu the 
nieaning of the homestead exenii^tion, he is not entitled to auy exenii^tion." 

The circumstances of this case are such that 1 am of opinion that the 
court should not be astute to discover grounds upon which the ex- 
emption should be allowed. There is no family or collection of per- 
sons living together in one home or under one head. The wife has 
voluntarily gone off to. another town, carrying with her the adopted 
child, and there is no home to which she may return. Some provision 
has been made for her support, and the assets to which creditors might 
look for payment of their claims has been thus depleted. A mère légal 
liability for the support of a wife who has thus voluntarily abandoned 
her husband, which may or may not be enforced, does not restore the 
family status, and, as the primary object of the cohstitutional provision 
allowing a homestead is the protection of the family, when the family 
relation ceases to exist, the reason for the privilège is gone. The 
fund claimed is in the hands of the court for distribution amo g those 
justly entitled thereto. It must consider the status as it is to-day, 
and it seems clear that there is no family now existing which will be 
benefited by the exemption, and therefore no head of the family en- 
titled to claim it, and if allowed the money will go to the sole benefit 
of Finklea as an individual. It does not seem to me that his claim 
to it is superior to that of the creditors. 

It is therefore ordered and adjudged that the order of the référée, 
directing that merchandise of the value of $500 belonging to the es- 
tate of the bankrupt be set aside to Finklea as a homestead exemp- 
tion, be, and the same hereby is, overruled. 



UNITED STATES v. YUEN TEB SUM. 

(District Court, D. Oregon. April 8, 1907.) 

No. 4,791. 

Aliens— CiiiNESE Exclusion Act— Time foe Appeal fbom Judgment op Dé- 
portation. 

Under section 13 of the Chinese exclusion act (Act Sept. 13, 1888. c. 
1015, 25 Stat. 479 [U. S. Conip. St. 1901, p. 1317]), which provides that 
any Chinese person convicted under the act of being uniawfully in the 
United States ''may within ten days from such conviction appeal to the 
.iudge of the district court for the district," unless an appeal is talien with- 
in the time so limited, the court acquires no jurisdiction to hear aud dé- 
termine the cause. 

On Motion to Dismiss Appeal. 

James Cole, Asst. U. S. Atty. 
James Gleason, for défendant. 
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WOLVERTON, District Judge. The défendant, being a Chinaman, 
is charged, by proper complaint addressed to the United States com- 
missioner, J. A. Sladen, with being a laborer and not belongiiig to any 
of the excepted classes of Chinese persons provided by law, and there- 
fore unlawfully within the United States. The cause coming on to 
be heard bef ore the commissioner, the défendant oiïered no évidence 
to sustain his right to remain hère, and a judgment of déportation was 
entered on November 35, 1901-. An appeal was taken to the District 
Court, by notice filed and served on January 11, 1905. The cause 
having been certified hère, the government nioves to dismiss, for the 
reason that the appeal was not tal<en within 10 days, the time pre- 
scribed by section 13, Act Sept. l-H, 1888, c. 1015, 25 Stat. 479 [U. 
S. Comp. St. 1901, p. 1317]. Unless the appeal is taken witbin the 
time fixed by law, this court can acquire no jurisdiction to hear and 
détermine the cause. The statutewas designed as a summary pro- 
ceeding to insure a speedy hearing, so that matters might be terminated 
shortly, and the défendant deported if unlawfully within the United 
States, or discharged if rightfully hère. It is very évident, f rom a sur- 
vey of the dates, that the appeal was not taken within the time allotted. 

Therefore the cause shoukl be dismissed. See Chow Loy v. United 
States, 113 Fed. 354, 50 C. C. A. 279. 



In re LEWIS, ECK & CO. 

(District Court, E. D. Peiïnsylvania. April 9, 1007.) 

No. 2,426. 

Bankeuptcy— Reconsidesation or Claim— Pi.eadino. 

Proceedlngs to expunge a ciaim against an estate in bankruptcy after 
it lias been allowed should properly be based on pétition and answer, and 
wbere a pétition bas been filed by a trustée and a time fixed for answer- 
ing the same, but the claimant neither files an answer nor asks for an ex- 
tension of time, he will not be allowed to file an answer after the trustée 
bas flnished taking testimony under his pétition. 

In Bankruptcy. On certificate froni référée. 

Howard M. Long, for trustée. 
Philip J. Dougherty, for claimant. 

J. B. McPIlERSON, District Judge. The claim of J. B. EUison's 
Sons was duly proved against the bankrupt estate, but several months 
later the trustée presented a pétition to expunge, under clause "k" 
of section 57 (Act July 1, 1898, c. 541, 30 Stat. 561 [U. S. Comp. 
St. 1901, p. 3444]). The c'aimants were allowed 15 days within 
which to file an answer, and, after this time had expired without the 
présentation of any défense or objection, the référée proceeded to take 
testimony in support of the pétition. The claimants' counsel attended 
thèse hearings and cross-examined the witnesses, but no application 
was made to remedy the failure to file an answer until after the 
trustée had taken ail his testimony. At that time, a month after the 
return day, the claimants offered to take test'mony on their own be- 
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half, and asked leave to file an answer to the pétition. The référée 
ruled : 

"That proeeedings to expunge clalms should be properly founded on péti- 
tion and answer ; that where a pétition bas been flled and an answer bas not 
been filed within the tlme limited by tbe rules of court, and an order enter- 
ed as was made in tliis case, tbe proeeedings should go on upon tbe pétition 
to which no answer bas been filed. In the opinion of the référée the respond- 
ents cannot take testimony without having obtained leave to file an answer, 
which the référée does not feel authorized to allow." 

To this ruling the claimants excepted, and asked that the question be 
certified. 

It will be observed that the précise question before the court is 
whether the référée was right in deciding that upon the facts stated 
he had no authority to allow the claimants to file an answer at the 
time when they asked leave so to do. In my opinion, this décision of 
the référée was correct. The claimants had ample opportunity to 
make defence to the pétition ; for, if the 15 days originally allowed for 
this purpose had for any reason been insufficient, further time would no 
doubt hâve been granted upon cause shown either to the référée or 
to the court. It was only necessary that a prompt application should 
be made, but it was too late to ask for leave after the trustee's case 
had been put in, and the claimants were thus fully advised of the 
évidence which they were obliged to meet. To grant leave now — no 
unusual excuse being offered — would give them an undue advantage, 
which the court, no more than the référée, is disposed to allow them. 

It may be as well to add, in order to avoid misunderstanding, that 
I intimate no opinion on the merits of the trustee's pétition to expunge. 
The référée has not decided the question presented thereby, and the 
court is merely passing now on the po'nt of practice raised by the 
présent certificate. 

The ruling of the référée is affirmed. 
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RICB V. NORFOLK & W. RY. CO. 

(Circuit Court of Appeals, Sixth Circuit. May 10, 1907.) 
No. 1,G34. 

RAILEOADS— REOEGANIZATIOS— PUECHASIKG COMPANY— LlABILITY. 

Rev. St. Ohio 1892, § 3300, autliorizes any raiiroad company to pur- 
chase any part or ail of a raiiroad constructed or in course of construction 
by another company, if tlie lines are continuous or connectiug and not 
competing, and déclares that after sucli purchase the purcliasing company 
shall be vested of ail the rights and powers in respect to the locution, con- 
struction, completion, and opération of such raiiroad, and shall be subject 
to ail the "duties, obligations and restrictions" of the former company. 
HeU, that a claim for breach of a contract to transport plaintifC's stone 
for a specified rate existing against a raiiroad company, whose tne was 
purchased by défendant, was not an "obligation" which défendant was 
bound to perforra under such section ; défendant never having agreed to 
assume such liability. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, §§ 399, 
400.] 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

A. T. Holcomb and Albert D. Alcorn, for plaintiff in error. 
Oscar W. Newman, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. The validity of the claim sued on in 
this case dépends upon the construction of section 3300 of the Revised 
Statutes of Ohio of 1892, regulating the purchase by a raiiroad com- 
pany of a line of road of another company, continuous or connected, 
but not competing. 

The suit was brought by the plaintiff in error, Samuel L. Rice, 
against the Norfolk & Western Railway Company, on a contract made 
by Rice with the Cincinnati, Portsmouth & Virginia Raiiroad Com- 
pany, the predecessor of the Norfolk & Western Railway Company, 
by which Rice agreed to purchase and operate a stone crusher on the 
line of the road near Newport, Ohio, and the raiiroad company agreed 
to carry the crushed stone to points in Cincinnati, Ohio, at rates fixed 
by the contract. This contract was entered into on October 22, 1898. 
It is alleged in the pétition that Rice expended $9,390.83 in the pur- 
chase and establishment of the stone crushing plant; that for a short 
time the Cincinnati, Portsmouth & Virginia Raiiroad Company com- 
plied with the contract, but on or about April 1, 1900, without any 
cause, and against the protest of Rice, refused to further transport the 
crushed stone at the rates fîxed in the contract, and demanded rates 
in excess thereof, which Rice was compelled to pay under protest, the 
overcharges amounting altogether to about $1,110.17. 

After this, on October 12, 1901, the défendant, the Norfolk & West- 
ern Railway Company, purchased the raiiroad property and franchises 
of the Cincinnati, Portsmouth & Virginia Raiiroad Company, includ- 
ing the line of road from Sciotoville to Cincinnati, Ohio, through the 
153 F.— 32 
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counties of Scioto, Adams, Brown, Clermont, and Hamilton, on which 
was located the stone crushing plant of Rice already mentioned. 

The suit was instituted August 4, 1903, by Rice, against the Nor- 
folk & Western Raiiway Company, to recover the damages, claimed 
to be $10,000, caused by the breach of this stone crushing contract by 
the Cincinnati, Portsmouth & Virginia Railroad Company, and the 
overcharges, amounting to $1,110.17, alleged to hâve been collected 
under it by the latter company. 

The purchase of this railroad was made under authority of section 
3300 of the Revised Statutes of Ohio of 1892, which provides : 

"Any Company luay « * * pureliase any part or ail of a railroad con- 
structed, or in course of construction, or by anotlier company, if the liues of 
road of sucU company are continuous or connected and not competing, upon 
sïich terms as may be agreed upon between the companies ; and after sueh 
purchase, the purchasing company shall be vested of ail the riglits and powers 
in respect to the location, construction, completion and opération of such rail- 
road, » « * including the power to ac(]uire and appropriate property there- 
for, and shall be subject to ail the duties, obligations and restrictions of sald 
company," etc. 

In the deed of conveyance of this railroad, there was included in 
the description of the property conveyed "ail cash on hand, contracts, 
book accounts, bills receivable and assets of every kind," etc. 

The plaintiff Rice takes the position that aniong the "contracts" 
mentioned and intended to be embraced in the deed of conveyance of 
the railroad property, along with "cash on hand," "book accounts," 
"bills receivable," and "other assets," was included his contract with 
the Cincinnati, Portsmouth & Virginia Railroad Company, and that 
section 3300 at the same time it vested in the Norfolk & Western Raii- 
way Company ail the rights and powers in respect ta the location, con- 
struction, completion, and opération of the railroad, and its branches, 
owned by the selling company, also subjected the purchasing company 
to ail the "duties, obligations and restrictions" imposed by this stone 
crushing contract upon the selling company. 

To détermine this requires a construction of section 3300, and es- 
pecially the words just quoted. 

The original of section 3300 was enacted May 1, 1852, as section 
34 of the act to provide for the création and régulation of incorporated 
companies in the state of Ohio. It provided that any railroad company 
might aid another in the construction of its road for the purpose of 
forming a connection of the two roads, or might lease or purchase 
the road of another company, if the lines of road should be continuous 
or Connecting, upon such terms and conditions as might be agreed up- 
on between said companies, but no aid should be furnished or pur- 
chase perfected until the question should be submitted to and approved 
by the stockholders of the companies. 

As thus enacted, the section came before the Suprême Court of 
Ohio in Campbell v. Marietta & Cincinnati R. R.; Company, 23 Ohio 
St. 168, 188, in which the authority exercised in the purchase and 
opération by the Marietta & Cincinnati Railroad Company, of its 
branch line from Hampden to Portsmouth, Ohio, was in dispute. The 
court, speaking by Judge Mcllvaine, said : 
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"This act is entirely silent as to tlie terms upon which the purcliase road 
may be maintained and operated by the purchasing company. Indeed, it does 
not, in terms, authorize the purchasing company to maintain and operate the 
purchased road at ail ; but such authority must be implied from the grant 
of power to purebase, for the reason that the Législature certainly did not 
intend that the purchased road should cease to be operated as a public high- 
way. And inasmuch as no new mode of use or power of control was ex- 
pressly provided, and as the power of the purchasing company to demand and 
reçoive tolls, as conferred by its own charter, is liniited to roads eonstructed 
under the charter, it nnist be inferred that the Législature intended the pur- 
chasing company to succeed to the powers and privilèges of the vending com- 
pany, and to none other." 

The limitations which followed the powers of the purchasing com- 
pany thus restricted are expressed in the second paragraph of the 
syllabus : 

"(2) Where the railroad of one company is piu'chased by another railroad 
company, in pursuauce of ii statute authorizing the iiurchase, in the absence of 
any ijrovision of law to the coiitrary, the rond ])asses to the purchasing com- 
pany subject to the sanio restrictions and limitations as to rates chargeable for 
trausportation as attached to it in the hands of the veudor." 23 Ohio St. p. 
108. 

Section 24 of the act of May 1, 1852 (50 Ohio Laws, p. 281), as 
thus construed, was amended by the act of April 15, 1873 (70 Ohio 
Laws, p. 129), by the addition of certain sections defining the rights 
of dissenting stoclîholders, and passed into the Revised Statutes as 
section 3300, where it was amended March 14, 1882 (79 Ohio Laws, 
p. 35), so as to assume its following form, wdiich has remained un- 
changed : 

"Sec. 3300. Any comr)an.y may aid another in the construction of its road, by 
means of subscription to the capital stock of sucli company, or otherwise, for 
the purpose of forming a connection of the roads of the conipanies, when the 
road of the company so aided does not aud will not, when eonstructed, form 
a eomi)eting line; any company may loase or imrchase any ])art or ail of a 
railroad eonstructed, or In course of construction, by another compsiny, if the 
Unes of road of sucli conipanies are continuons or comiected and not compet- 
ing, upon such terms as may be agrecxi upon between the conipanies ; and 
after such purehase the purchasing comiiany sliall be vested of ail the rights 
and powers in respect to tlie location, construction, eonipletion and opération 
of such railroad, and of branches thereto of the company from which it pur- 
chased said railroad, including the power to acquire and appropriate property 
therefor, and shall be subject to ail the duties, obligations and restrictions of 
said company; and any two or more companies whose Unes are connected and 
not c«mpeting, may enter into any arrangement for their common beneflt con- 
sistent with and calculated to promote the objects for which they were cre- 
ated." 

It is the contention of counsel for the défendant in error that the pro- 
vision that tlie purchasing company "shall be subject to ail the duties, 
obligations and restrictions of said company," referring to the selling 
company, is merely an expression in statutory form of the rule an- 
nounced in the case of Campbell v. Marietta & Cincinnati Railroad 
Company, 23 Ohio St. 168, and relates only to the duties, obligations, 
and restrictions of a public nature, imposée! by law, and does not em- 
brace obligations created by contract like that entered into between 
Rice and the Cincinnati, Portsmouth & Virginia Railroad Company, 
which could hâve no binding force upon the purchasing company, un- 
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less a spécial provision was made for their continuance in the contract 
for the purchase of the road. This was the view taken by the court 
below. 

It would seem to be supported by the décision in Railroad Co. v. 
Hinsdale, 45 Ohio St. 556, 557, 573, 15 N. E. 665, in which it was held 
that neither section 3300 nor section 3409, of the Revised Statutes of 
Ohio of 1892 conferred authority to sell and transfer a stoclc subscrip- 
tion made by the company whose road was purchased. 

An examination of the Revised Statutes of Ohio of 1892 discloses 
provisions relating to the sale of railroad properties which may throw 
iight upon the meaning of the provision under considération. 

The gênerai rule is that the owner of property, whether an indi- 
vidual or a corporation, has a right to sell and dispose of it in good 
faith and for a valuable considération. 

"It is true that, ordinarily, a créditer has no right that will inter- 
fère with that of his debtor to sell and dispose of his property for a 
valuable considération, unless he has taken the précaution to acquire 
some lien upon it, by mortgage or otherwise, as a security in his own 
behalf. As a rule, the right of an unsecured creditor is confined to 
the Personal obligation and the undisposed of property of his debtor; 
still it is not strictly accurate to say that such creditor has no claim up- 
on the property of his debtor, for in one sensé, ail the property owned 
by a debtor, unless exempt by statute from sale on exécution, is subject 
to the daims of his creditors, and he cannot dispose of it unless for 
a valuable considération, so as to defeat this right." Compton v. Rail- 
road Co., 45 Ohio St. 592, 614, 16 N. E. 110, 18 N. E. 380. 

The above extract from the opinion of Judge Minshall, is prelimi- 
nary to the holding that under the act of April 10, 1856 (1 Swan & 
C. Rev. St. p. 337, now section 3384 et seq., of the Revised Statutes of 
Ohio), the efifect of the Ohio act for the consolidation of railroads was 
to merge the old corporations into the new one, which took their place, 
succeeded to their propertv, and assumed their liabilities. Shields v. 
Ohio, 95 U. S. 319, 34 L. Ed. 357 : Railwav Co. v. Georgia, 98 U. S. 
359, 35 L. Ed. 185 ; Wabash, etc., Rv. Co. v.' Ham, 114 U. S. 587, 595, 
5 Sup. Ct. 1081, 29 L. Ed. 235 ; Compton v. Railway Co., 45 Ohio St. 
593, 613, 16 N. E. 110, 18 N. É. 380. 

The interprétation thus placed upon thèse Ohio statutes was the re- 
suit of the express language used. The original language, preserved 
in section 3384, provided that upon the consolidation : 

"Ail rights of creditors, and ail liens upon the property of either of said 
corporations (meaning the constituent conipaniesl, shall be preserved luiim- 
paired, and tlie respective corporations may be deemed to be in existence to 
préserve the sanie; and ail debts, liabilities and duties of either of said com- 
panies, shall theneeforth attaeh to said uew corporation and be enforced 
agalnst it to the same extent as if said debts. liabilities and duties had been 
contraeted by it." Compton v. Railway Co., 45 Ohio St. ms, 10 N. E. 110, 18 
N. E. 380 ; Rev. St. Ohio 1892, § 3384. 

This express provision was held not to be applicable in the case of 
Railroad Co. v. Hinsdale, 45 Ohio St. 556, 15 N. E. 665, and for lack 
of it neither section 3300 nor section 3409 of the Revised Statutes of 
1893 was deemed to confer authority to sell and transfer the stock sub- 
scriptions of a selling company to a purchasing one. 



JBICE V. NORFOLK & W. RY. CO. 501 

Again, section 3396, which relates to the reorganization of railroad 
companies, after defining the powers of the new company, and provid- 
ing that ail the franchises and property of the reorganized conipan}^ 
shall be held and disposed of for the use and benefit of the creditors- 
and stockholders of such company, contains the following language: 

"And shall bo in no wise charjxeable in respect to any debt, liability or claim 
of any creditor or stooliholder wliich subsisted prior to tbe sale and reorganiza- 
tion herein provided for." 

Again, section 3426, which relates to the purchase of railroads at 
judicial sale, after providing for the incorporation of the purchasers 
and the transfer to them of the railroad and property purchased at the 
sale, contains the following language : 

"And in the opération and maintenance of such railroad, the said corporation 
shall be entitled to ail the rights, and subject to ail the privilèges and restric- 
tions imposed ujwn railroad companies by the gênerai laws of this state." 

This language, it seems, is a substantial équivalent for that contained 
in section 330U ; the "duties, obligations and restrictions of said com- 
pany" being those '"imposed upon railroad companies by the gênerai 
laws of this state." 

The cases of New Bedford R. R. Co. v. Old Colony R. R. Co., 120 
Mass. 397, Berry v. K. C. Ft. S. & M. R. R. Co., 52 Kan. 759, 34 Pac. 
805, 39 Am. St. Rep. 371, Montgomery & West Point R. R. Co. v. 
Boring, 51 Ga. 582, and Warren v. Mobile & Montgomery R. R. Co., 
49 Ala. 582, ail turn upon statutes whose language difïers materially 
from that of the Ohio law. 

In the Massachusetts case, by a spécial act one railroad was author- 
ized to "purchase the rights, franchises and property" of another, and 
the latter, upon such purchase, was given power to convey "its fran- 
chises and property, and ail the rights, easements, privilèges and pow- 
ers" granted to it, to the purchasing company, which upon such con- 
veyance, was "to bave, and enjoy ail the rights, powers, privilèges, 
easements, franchises and property," of the selling company, "and be 
subject to ail the duties, liabilities, obligations and restrictions to which 
Said last-named corporation may be subject." The Suprême Court of 
Massachusetts held that this language was broad enough to place the 
purchasing in ail respects in the position of the selling corporation, 
upon the making of the conveyance. "It is équivalent to an amalgama- 
tion of the two; ail the franchises, privilèges, and powers are trans- 
ferred without réservation ; not merely the franchise to own and man- 
age a railroad, but the franchise of being a body politic, with rights of 
succession, of acquiring, holding, and conveying property, and of su- 
ing and being sued by its corporate name. It puts ont of the reach of 
creditors ail property liable to attachnient to satisfy daims, either in 
cotatract or tort. It practically terminâtes the corporate existence of 
the selling corporation," etc. 120 Mass. 400. 

This is not true of section 3300 of the Ohio law. It does not pro- 
vide for the sale of a railroad company, with ail its franchises and 
property, but for the lease or sale of the whole or any part of a rail- 
road constructed or in course of construction. The only franchises 
vested in the purchasing company are "the rights and powers in re- 
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spect to the location, construction, completion and opération of such 
railroad." It is perfectly obvions that the lease or sale of a part of a 
railroad under this provision would not necessarily terminate the ex- 
istence of the selHng company. It might, or it might not. The reason- 
ing of the Massachusetts case does not apply hère. 

The statutes on which the other cases turn présent even more marked 
différences. 

In conclusion, we may observe that the stone crushing contract be- 
tween Rice and the Cincinnati, Portsmouth & Virginia Railroad Com- 
pany terminated before the purchase of the railroad of the latter com- 
pany by the Norfolk & Western Railway Company. The araended 
pétition claims damages for its breach. This is not a claim that the 
contract is or was binding originally upon the purchasing company. 
The claim is limited to the liability on the part of the latter for the 
damages caused by the selling company through a breach of its own 
contract with Rice. But it is to be observed that there is no averment 
and no claim that the purchasing company agreed to assume any such 
liability on the part of the selling company. Nor is there any attempt 
to charge the purchasing comijany with fraud in the disposition of 
the assets it obtained through the purchase. That remedy, the pursuit 
of the assets of the selling company, would only naturally foUow an at- 
tempt to collect the claim against the selling company itself. 

The judgment is affirmed. 

NOTE. — The foUowing is the opinion of Cochran, District Jndge, on deraur- 
rer to amended pétition : 

COCHRAN, District Judge. Tliis cause is submitted on demurrer to the 
amended pétition. The lialiility ot the défendant for the claims set forth iu 
said pleading against the Cincinnati, Portsmouth & Virginia Railroad Company 
is based upon section 3300 of the Revised Statutes of Ohio aud iipon the 
meaning to be given to the word "obligations" contained thereiu. There is no 
such liability, unless said word Is construed to embraee contract obligations. 
I do not think it can be so construed. It has référence solely to obligations 
imposed by law other than through contracts. Its meaning is affected to a 
certain extent by its companion words "duties" and "restrictions." It is not 
urged that the.y hâve référence to duties or restrictions arising out of con- 
tract. The statute not only rendèrs the purchasing company subject to cer- 
tain thingg, it aiso passes certain things to it, "the rights and powers in re- 
spect to the location, construction, completion and opération of such railroad 
and of branches thereto of the company from which it purchased said railroad, 
including the power to acquire and appropriate property therefor." The rights 
and powers which the statute thus passes are not rights and powers arising 
out of contracts, but such as are conferred by law otherwise than through con- 
tracts. As to whether the purchasing company is to be subject to other things, 
or other things are to pass to it upon the transfer, that is lef t to be determined 
by the contract between the two companies. The section provides that the 
transfer is to be "upon such terms as may be agreed upon between the com- 
panies." 

This view of this statute is, confirmed by a considération of other statutes. 
Section 3426b relating to the purchase of railroads at judicial sale and the 
incorporation of the purchasers, provides that, "in the opération and mainte- 
nance of such railroad, the said corporation shall be eutitled to ail the rights 
and be subject to ail the obligations and restrictions imposed upon the railroad 
companies by the gênerai laws of this state." 

Hère it is plain that it is not rights and obligations arising out of contracts 
that is had in view, but stich as are imposed by the gênerai laws of the state. 
The absence hère of the explanatory clause "imposed upon railroad companies 
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by the gênerai laws of this state" does not differentiate that statute f rom this. 

Again, section 33S4, relatlng to consolidation of rallroad companies, provides 
that "ail debts, liabilities and duties of either of said companies shall thence- 
forth attach to the new company and be entoreed against it to tbe estent as if 
sucb debts, liabilities and duties liad been contracted by it"; and section 339G, 
l'elating to tbe reoi'ganization of raiiroad companies, after defining the powers 
of the new comijany, provides that it "shall be in no wise cliargeable in re- 
spect to any debt, liability or claiui of any creditor or stockbolder which sub- 
sisted prior to the sale and reorganization horein provided for." 

Thèse statutes show that when the Législature had in view coutract obli- 
gations it used apt words to describe them so as to leave no doubt as to its 
liaving them in niind. 

The case of New Bedford Ry. Co. v, Old Colony Ry., 120 Mass. 397, can 
linve no application bere, because the statute there is différent and was with- 
out other statutes baving a bearing on its construction. 

I do not meaii to be understood as holding that, in case of a purchase by one 
raiiroad company of the jtroperty of another raiiroad company, under section 
3300, a eontract obligation of the seller may not pass to or against the pur- 
chaser in the absence of a provision in the eontract between the two compa- 
nies. It may pass if it possesses the characteristies of a covenant wbich runs 
■with the land. But tbe eontract obligations sought to be enforced herein 
against défendant are not of tbat charaeter, nor is it claimed that they are. 

There is room to hold that the amended pétition is bad, even if the word 
"obligations" in section 3300 be construed to exelude eontract obligations. The 
sale and purchase wbich it authorizes is conditional, to wit, "if the lines of 
road of such comijanies are continuous or Connecting and not competing." It 
is nowbere alleged in plaintiff's pleadings that such condition existed in this 
case. 

The demurrer is sustained. 
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(Circuit Court of Appeals, Eighth Circuit. March 20, 1907.) 

No. 2,424. 

1. Bankruptcv— Nature of Prooeedings— Photection dp Equitable Rights. 

The administration and distribution of the iiroperty of bankrupts is a 
proceeding in equity, and should be conducted on broad équitable lines, 
with a view of recognizing and enforcing the rights of ail parties claiming 
an interest in the estate, whetber they be légal or équitable or botb. 

2. Same. 

A trustée in baulvruptcy stands in tbe shoes of the bankrupt, and what- 
ever rights a tbird party had against the property of the bankrupt before 
adjudication that party, in the absence of traud or flxed liens created by 
State statutes in favor of others, bas against his estate in bankruptcy. 

3. Fbaijds, Statute or— Opération ot Statute— Costract as Ground for 

Equitable Relief. 

Equity will not permit the statute of frauda to be invoked In favor of a 
party, vvho bas not performed his oral undertaking against one who, at 
his invitation and in rellance on his promise, bas expended money and 
ehanged his situation. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 23, Prauds, Statute 
Of, § 343.] 

4. Bankruptcy— AssuMPTioN of Conteaot by Trustée. 

While trustées in bankruptcy are not bound to accept property or take 
over contracts which are onerous and unprotitable, they are required to 
elect whetber to assume an existing executory eontract and to continue 
its performance and ultimately dispose of it for the benefit of the estate, 
or to renounce it, and leave the injured party to such légal remédies for 
the breach as the case affords. If they elect to assume a eontract, they 



504 153 FEDERAL REPORTER. 

take it cum onere, as the bankrupt held it, subject to ail of its provisions 
and conditions, and any valid modification of a written contract which 
may hâve been made by the bankrupt before adjudication, wbether oral or 
in writing, and wbether known or unknown to the trustées, vvill be binding 
upon them. 

5. Same— Enfoecement of Equitable Lien. 

The owners of coal lands entered into a contract by which they leased 
the same, and by which the lessee engagea to supply to a railroad company 
ail of the coal requirod on certain Unes of its road at stated priées, the 
Company on its part agreeing to pay for the coal delivered duriug each 
calendar month on the 15th of tlie following month. The railroad Com- 
pany was given power to terrainate the lease on a (ailure of the lessee to 
compiy with such contract, and the lease was made assignable ouly with 
its consent. The lease was assigned to a coal company which fulfilled the 
contract for a number of years. Becoming short of money, the railroad 
company advanced it money to meet its pay relis under an oral agreeuient 
that the advances should be repaid by the subséquent delivery of coal un- 
der the contract. While still owing such advances, the coal company was 
adjudieated a bankrupt, aud its receivers and subsequently its trustées con- 
tinued to deliver coal under the contract, but refused to allow the ad- 
vances. HeM, that the oral agreement was in effect a waiver by the rail- 
road company of Its right to withhold payment until after delivery, and 
the advances constituted a payment in advance for coal to be delivered 
under the contract and a pledge of the coal when mined, which was valid 
as against the bankrupt and its trustées, who had assumed and continued 
performance of the contract. 

Hook, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Kansas. 

Ilohert Dunlap (Wm. R. Smith and Gardiner L,athrop, on the brief), 
ioî appellants. 
John S. Dean, for appellees. 

Before SANEORiV, HOOK and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was an appeal from an order of a 
court of bankruptcy in the district of Kansas denying to the Atchison, 
Topeka & Santa Fé Railway Company a claim for a préférence against 
the assets of Mt. Carmel Coal Company, bankrupt, or the alternative 
relief prayed for. 

In 1896 the Osage Carbon Company and the Cherokee & Pittsburg 
Coal & Mining Company, as parties of the first part, Charles J. Devlin, 
as party of the second part, and the railway company, as party of the 
third part, entered into an agreement whereby the parties of the first 
part leased, for certain rents and royalties reserved, to Devlin for a 
term of three years certain coal lands situate in the state of Kansas 
with the right to mine coal therefrom, and the party of the second 
part agreed to sell and deliver to the railway company and the latter 
to buy from him daily ail the coal required by it in the opération of 
certain of its lines of railroad in the state of Kansas, at the priées 
stated in the lease, the same to be paid for by the railway company on 
the 15th day of each month for ail coal delivered to it during the pre- 
ceding calendar month. Power was conferred upon the railway com- 
pany to terminate the lease for failure by DevHn to perform any of 
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his undertakings, and the rîght to assign the lease was made subject 
to the consent of the railway company. Subsequently Devhn duiy as- 
signed to the Mt. Carmel Coal Company ail his rights under the lease. 
B)' two successive agreements between the latter company and the 
other parties to the lease the same was extended with slight modifica- 
tion, nnimportant now to mention, subject to ail its original terms and 
conditions, until June, 1906, AH the parties continued in the perform- 
ance of their respective obligations until July, 1905, when the Mt. 
Carmel company was adjudicated a bankrupt. Receivers were duly 
appointed and authorized to conduct the business of the bankrupt in 
the usual course, until trustées should be chosen. The receivers and 
subsequently appointed trustées successively continued to operate the 
mines under orders of the court, and, in the language of the court be- 
low, "performed fully the terms of the contract as it is written with 
the coal company and the railway company." While the receivers were 
in charge the railway company and the two coal companies, the origi- 
nal lessors, filed their joint intervening pétition, setting forth their re- 
lations with the bankrupt under the contract of 1890 as extended, 
their rights thereunder as already stated, and, in substance, that by 
an agreement had between them and the bankrupt the contract had 
been modified to the extent that the railway company had agreed 
that, without waiting until the 15th day of the month to make its 
payment for coal theretofore purchased, it would, in order to ac- 
commodate the bankrupt and enable it to pay off laborers and keep 
the mines going, make advance payments from time to time when 
necessary for those purposes for coal thereafter to be delivered under 
and pursuant to the terms of the contract ; that pursuant to that 
agreement and for the purposes stated it had advanced $57,304.16 
to the bankrupt with the understanding that it should be repaid by 
the delivery of coal under the contract, during the months of July and 
August, 1905 ; that the intervening bankruptcy proceedings of July 
7th and the appointment of the receivers by the court alone prevented 
the bankrupt from carrying out its obligation and delivering the 
requisite coal to it. 

The petitioners prayed that the lease be declared forfeited and void 
and the mines delivered back to them, or that the receivers be directed 
to deliver to the railway company the amount of coal so paid for in 
advance by it. The intervening pétition was referred to a référée 
who heard the proof and reported unfavorably to granting any 
relief, and his report was afterwards confirmed by the district judge 
and the pétition dismissed. The facts are not materially controverted. 

The référée found and reported the amount claimed by the rail- 
way company, $57,304.16, had been advanced in the way shown 
by the proof, to enable the bankrupt to meet its pay rolls. He con- 
cluded as follows: 

"I am unable to flnd any testimony indicating an intention to modify tlie 
written lease. ïhere certainly was no express oral agreement to tliat effiect. 
It is true the advances were to be paid, by money due the coal company for 
coal fnrnished the Santa Fé Company, and the money, instead of being paid 
Tuider the tenns of the written contract, would be kept to reimburse the Santa 
Fé Company for money advanced." 
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The court m reviewing the action of the référée said : 

"True, at the time the sums of nioney wcre advnnced it was no doubt con- 
templated and agreed by the parties that the baiikru])t wonki repay the uioney 
by furnishing coal at the price of the coal uieasnrpd in money by tlie ternis 
of the contract and would furnish such coal in July and August as clnimed, 
but at the time of the failure of the baniîrupt the coal reniained in the ground 
unmined." 

Krom thèse facts the référée concluded that the verbal agreement 
was a separate independent paroi contract, and had nothing to do 
with the original contract as evidenced by the lease, and the court 
in affirming the referee's conclusion observed as foUows: 

"I am of opinion that the transactions by whieh tlie nioney was advanced by 
the treasurer of the railway compauy to the baulvnipt were completed transac- 
tions by reason of which the bankrupt became indebted to the railway Com- 
pany for so much nioney and that such transactions are wholly independent 
of and separate and apart froni the originl contract between the parties. 
* * * The contracts nnder which the money was advanced created no lien 
upon any property for Its repaynieut. • * * " 

The supplemental agreement vvhereby provision was madc for 
advance payments for coal to be thereafter delivered under the lease 
may or may not be properly called a modification of the original 
agreement. That is immaterial. What we are concerned about is 
not its name, but its meaning; that is, what was the intent and pur- 
pose of the parties in making it. In arriving at such intent and 
purpose we should consider the situation of the parties and the facts 
and circumstances surrounding them in the light of which, and to 
efïect which, the supplemental agreement was made. The clear in- 
tent and purpose of the main contract, so far as the railway company 
is concerned, was to make a reliable provision in advance for its 
daily necessities for a period of years — a provision so important to 
the railway company itself and to the traveling public that it saw 
fit to secure and make it certain by stipulations giving it the right to 
veto any assignment of the lease or to déclare a forfeiture of ail the 
coal company's rights under the lease if it failed to observe its con- 
tract obligations. It appears that the coal company, while the con- 
tract was still in force and being executed, became embarrassed and ■ 
unable to meet its pay rolls. As a resuit it might not be able to mine 
or deliver the coal which it had agreed to mine and deliver to the 
railway company, and which the latter imperatively required for its 
daily consumption. In this state of things the railway company agreed 
to waive its right to withhold payment for 15 days after coal was de- 
livered to it and pay for some of it before it was delivered ; and the 
coil company agreed, as found by the trial court, to repay such ad- 
vanccs, not in money, but by furn'shing coal in the months of July 
and Augnst following at the price fixed by the original contract. This 
arrangement made when the coal company was in embarrassed cir- 
cumstances, and obviously inspired by the necessity of meeting the 
pay ro'-ls and for the ultimate purpose of securing performance of 
the only part of the original contract in which the railway company 
was interested, namely, securing its supply of coal, is so intimately 
and vitally related to the original contract that we are unable to agrée 
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with the trial court that it was intended to be indepeildent and separate 
from it. It was not, in our opinion, a modification of any of the 
substantive provisions of the contract, but was a change rendered 
necessary by subséquent events in the method of its exécution only. 
It was an arrangement in no manner inconsistent with any of tlie 
provisions of the original contract, but only in aid of its exécution. 

The contract after the new arrangement remained as before. The 
coal Company still had a right to mine coal on the same terms and 
conditions as before, and was bound to supply the daily needs of the 
railway company as before. The money paid in advance entitled 
the railway company to an amount of coal which the money so ad- 
vanced would pay for accordlng to the terms of the original contract. 
We think the inévitable meaning of the new arrangement, interpreted 
in the light of the conditions surrounding the parties and as necessarily 
intended by thcm, was to set apart a surficient amount of coal after it 
should be mined as security for the payment of advances made. 
This resuit is not expressed in the conventional form of a mortgage 
or pledge, but the method of producing it was devised for the purpose 
of acquiring the needed money by the coal company and of furnishing 
security for its repayment. If the parties intended the arrangement 
to be one for borrowing and securing the repayment of mcney, we 
ought, as between them, to so regard it and to treat it as creating an 
équitable charge or lien, however inartificially it may hâve been ex- 
pressed. We cannot conceive it possible that the railway company, 
with ail the machinery for self-protection and security afïorded by the 
original contract, would, when the coal company became embarrassed 
financially, surrender that protection and security and voluntarily 
loan to the insolvent money to produce its coal without any se- 
curity whatsoever. Accordingly we cannot agrée with the learned 
trial court that the parties intended the advances to be independent 
transactions disconnected from the original Icase and resultiiig only 
in simple contract debts or unsecured loans to the coal company. 
On the contrary, we think, as already stated, that the parties intend- 
ed to appropriate and secure to the railway company sufficient coal 
when mined to repay the advances made by it. 

In the case of Fourth Street Bank v. Yardley, 165 U. S. 634, 17 
Sup. Ct. 439, 41 L. Ed. 855, the facts were that the Keystone Bank 
solicited and received from the Fourth Street Bank $25,000 of pold 
certificates, agreeing to give its check against its reserve in the Trades- 
men's National Bank thercfor. Instead of doing so, it gave in the 
exécution of the transaction a check against its gênerai account in 
tlie last-mentioned bank. The draft was diily presented for pav- 
ment, and payment was refused. It was hcld in the case which 
was brought to subject moneys in the hands of tJie receiver of the 
Keystone Bank to an équitable charge or lien in favor of the Fourth 
Street Bank that, inasmuch as it was the intention and agreement of 
the parties that the check drawn generally should be paid out of a 
particular fund, such check, as between the parties, sliould be treated 
as an équitable assignment of that fund to the extent necessary to 
pay the check. In its opinion the Suprême Court made the following 
observations : 
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"When we look at the situation of tlie parties and the character of the 
transaction disclosetî bj' the faots just referred to, no difticulty is experieneed 
in ascertaining tlie intent of the parties. Both were banking institutions — 
banlis of deposit. Tliey were located in the same city. * * * It cannot be 
doubted that a mère request for the loan by the Keystone Bank from the 
Fourth Street Bank wouid hâve been so surprisiug that the contract would 
not possibly hâve been made without a statement of the reason which ren- 
dered the request necessary. * * * ïhe déduction arises that, as it can- 
not be reasonably conceived that the loan would bave been made without 
référence to an assignmeut of the particular fund from which alone the hope 
of immédiate payment was to be reasonably expected, the parties must bave 
and did Intend to croate a particular appropriation, charge, or lien on the 
property upon the faith of which they both dealt. * * * It is, of course, 
true that the method adopted to évidence the appropriation [by the Keystone 
Banli] was a check drawn generally upon the Tradesmen's Banlc, but, as al- 
ready stated, the authorities are clear that, when it is established that it was 
the intention and agreement of the parties to a transaction that a check drawn 
■generally should be paid out of a particular fund, such check, as between the 
parties, will be treated as though an order for payment out of a spécifie, desig- 
nated fund." 

To the same effect are the following cases: Hauselt v. Harrison, 
105 U. S. 401, 26 L. Ed. 1075 ; Carr v. Hamilton, 129 U. S. 252, 
9 Sup. Ct. 295, 32 L. Ed. 669 ; Duplan Silk Ce. v. Spencer, 53 C. C. 
A. 321, 115 Fed. 689 ; Erie R. C. v. Dial, 72 C. C. A. 183, 140 Fed. 
689; In re Cramond (D. C.) 145 Fed. 976; Reeves v. Kimball, 40 
N. Y. 299. 

The foregoing- are sufficient to show how far the courts hâve gone 
in declaring transactions, not made strictly in the conventional lan- 
guage of a mortgage or pledge, to be équitable charges in the nature 
of such mortgage or pledge, when it is necessary to do so in order to 
exécute the intent and purpose of the parties. 

It follows that, if bankruptcy had not supervened, the railway 
Company could hâve enforced its claim for advantages against the 
coal when mined by the coal company. Does the bankruptcy of the 
latter company deprive the former of the same remedy against the 
trustées? The administration and distribution of the property of 
bankrupts is a proceeding in equity (In re Rochford, 59 C. C. A. 388, 
124 Fed. 18'J), and should be conducted on broad équitable lines, with 
a view of recognizing and enforcing the rights of ail parties claiming 
an interest in the estate, whether they be légal or équitable, or both. 
In re Chase, 59 C. C. A. 629, 124 Fed. 7^53. The last cited case 
well expresses the broad and libéral spirit which pervades the bank- 
ruptcy act. It is there said by Circuit Judge Putnam, in delivering 
the unanimous opinion of the Circuit Court of Appeals of the First 
Circuit, as follows: 

"It is settled that a trustée in bankruptcy has no equities greater than those 
of the bankrupt, and that he will be ordered to do full justice, evon in some 
cases where the circumstauces would give rise to no légal right, and, perhaps, 
not even to a right which could be enforced in a court of equity as against 
an ordinary litigant. Williams' Law of Bankruptcy (7th Ed.) 191. Indeed, 
bankruptcy proceeds on équitable principles so broad that it will order a re- 
payment when such principles require it, notwithstanding the court Oi* the 
trustée may hâve received the fund without such compulsion or protest as is 
ordinarily required for recovery In the courts either of common law or chan- 
cery." 
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See to the same effect the following cases: Hutchinson v. Le Roy, 
51 C. C. A. 159, 113 Fed. 202, 205; Hutchinson v. Otis, 53 C. C. 
A. 419, 115 Fed. 937, 940; Batchelder & Lincoln Co. v. Whitmore, 
122 Fed. 355, 58 C. C. A. 517. 

The trustées stand in the shoes of the bankrupt. Whatever rights 
a third party had against the property of a bankrupt before adjudica- 
tion, that party, in the absence of fraud or fixed hens created by 
State statutes in favor of others, bas against his estate in bankruptcy. 
Hewit V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 
48 L. Ed. 986 ; Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 
306, 49 L. Ed. 577 ; Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 
567, 49 L. Ed. 956 ; York Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. 
Ct. 481, 50 L. Ed. 782. 

In Thompson v. Fairbanks, the Suprême Court said : 

"Under the présent bankrupt aet, the trustée takes the property of the bank- 
rupt, in cases unaffeeted by fraud, in the same plight and condition that the 
banlîrupt himself held it, and subjeet to ail the equities impressed upon it in 
the hands of the bankrupt, exeept in cases where tliere has been a conveyance 
or incumbrance of the property which is void as against the trustée by some 
positive iirovision of the act." 

In the light of thèse authorities we bave no hésitation in holding 
that the équitable charge created by the parties before the bank- 
ruptcy of the coal company should be enforced against the estate 
in the hands of its trustées. 

Counsel for the trustées contend that no lien, équitable or other- 
wise, was created by the subséquent agreement, because it was not 
in writing and signed by the parties to be charged as required by 
section 3173, Gen. St. Kan, 1901, commonly known as the "statute of 
frauds." We find it unnecessary to consider the interesting question 
debated at the bar whether the oral agreement was such a substan- 
tive modification of the original one as distinguished from a change 
in détail of performance, as required it to be in writing to conform 
to the statute in question. It sufficiently appears that the railway 
company fully performed its part of the agreement. It advanced 
the money as agreed, but the coal company failed to repay it as 
agreed. Èquity will not permit the statute of frauds to be invoked 
in favor of a party who has not performed his oral undertaking 
against one who, at his invitation and in reliance upon his promise, 
has expended money and changed his situation. That would make 
the statute an instrument of fraud rather than a means to prevent 
it. It cannot be so employed. Swain v. Seamens, 9 Wall 254, 
19 L. Ed. 554; Brown on Stat. of Frauds, §§ 457-460; Glass v. 
Hulbert, 102 Mass. 24, 36, 3 Am. Rep. 418; Suggett's Adm'r v. 
Carson's Adm'r, 26 Mo. 221 ; Winters v. Cherry, 78 Mo. 344, 349. 

Another and conclusive answer to the trustées' contention in this 
case is found in their conduct on assuming the duties of their trust. 
They found an assignable executory contract in force between the 
bankrupt and the railway company — one that might be advanta- 
geous or disadvantageous to the estate. It was evidenced by writing, 
but the parties had changed its mode of performance as already 
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pointed out, so that as between them it consisted of the original in- 
strument and the agreed modification. 

It is well settled tliat trustées in bankruptcy are not found to ac- 
cept property or take over contracts whicli are onerous and : unprof- 
itable, and which would burden, rather than benefit, the estate. In 
the exécution of their trust they are confronted at the outset with 
the duty of electing whether to assume an existing executory con- 
tract, continue its performance, and ultimately dispose of it for the 
benefit of the estate or to renounce it and leave the injured party to 
such légal remédies for the breach, as the case affords. American 
File Co. V. Garrett, 110 U. S. 288, 295, 4 Sup. Ct. 90, 28 L. Ed. 
149 ; Sparhawk v. Yerkes, 142 U. S. 1, 13, 12 Sup. Ct. 104. 35 L. Ed. 
915; Sessions v. Romadka, 145 U. S. 29, 12 Sup. Ct. 799, 36 L. 
Ed. 609 ; Dushane v. Beail, 161 U. S. 515, 16 Sup. Ct. 637, 40 L. Ed. 
791 ; Watson v. Merrill, 69 C. C. A. 185, 136 Fed. 359, 363 ; In re 
Chambers, Calder & Co. (D. C.) 98 Fed. 865; Mercantile Trust Co. 
V. Farmers' Loan & Trust Co., 26 C. C. A. 383, 81 Fed. 254 ; Central 
Trust Co. V. Continental Trust Co., 30 C. C. A. 235, 86 Fed. 517. 

If they elect to assume such a contract, they are required to take 
it cum onere, as the bankrupt enjoyed it, subject to ail its provisions 
and conditions, "in the same plight and condition that the bankrupt 
held it." York Mfg. Co. v. Cassell, supra, and cases supra. 

Any valid modifications of a written contract which may hâve 
been made by the bankrupt before adjudication, whether oral or in 
writing, and whether known or unknown to the trustées, are binding 
Vipon them if they elect to assume and perform the contract. They 
take it subject to ail equities between the original parties. Reeves v. 
Kimball, supra; Wood v. Donovan, 132 Mass. 84; Homer v. Shaw, 
177 Mass. 1, 58 N. E. 160; Mangles v. Dixon, 3 Hou.çe of Lords 
Cases, 703. The duty rests upon the trustées to make inquiry and 
ascertain the true nature, character, and conditions of the contract 
before exercising their élection. When the élection is made to assume 
it where no fraud has been practiced upon them, they stand in exactly 
the same situation as the bankrupt himself stood prior to the adjudica- 
tion. Cases, supra. 

After presumably making ail the inquiries necessary to fully ac- 
quaint themselves as to the advisability of taking over the executory 
contract in question the trustées in this case determined to do so. 
assumed the contract, and entered upon its exécution. They mined 
coal, delivered it to the railway company, and, in the laneuage of 
the trial court, "performed fully ail the terms of the contract as it 
was written," but failed to conform to the condition created by the 
oral agreement to deliver coal to the railway company in payment 
of the advances made by it to keep the mine going. 

From the foregoing the conclusion follows that the learned trial 
court should bave sustained the interveners' pétition and surren- 
dered to them the leased premises or required the trustées, upon the 
assumption of the lease, to perform the condition of mining and 
furnishiug the railway company sufificient coal to cover its advances. 
Not having donc so and the lease having expired so that it cannot 
now be donc, the assets oi the estate, ccnsisting in part of money 
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received for coal delivered to tlie railway company, should be sub- 
jected to the payment of such advances as a preferential daim. 

The decree is accordingly reversée!, and the cause renianded, with 
instructions to proceed according to this opinion. 

HOOK, Circuit Judge, dissents. 



CHICAGO & N. W. RY. CO. v. Q-BRIEN. 

(Circuit Court of Appeals, Blgtith Circuit. Jlarcli 30, 1007.) 

No. 2,446. 

J. Railkoads— Injuries to Licek.see— SPEicn— Negltoewoe. 

In gênerai, in tlie absence of a regulatiug sfatute or ordinance, a car- 
rier may run its trains at sucli a rate of speed as it deeins convenient 
for tlie conduct of its business, without being guilty of négligence per se 
in case a derailmont occurs resulting in injuries to licensees ou tbc train. 

[Ed. Note. — For cases in point, sce Cent. Dig. vol. 41, Railroads, § 879. 

Rigbts of liceusee on train, see note to Cbamberlain v. Tierson, 31 G- 
C. A. 1G4.] 

2. Same — Question for Jukt. 

Where défendant railroad coinpany operated a fast mail train down a 
descending grade of (iO feet to the mile, and at tlie sbarpest iioint of a (! 
degi'ee curve at tbe foot of tlie grade, at tbe rate of froni TU to T.5 miles 
lier bour, without slackening speed, and tlie train was derailed at the 
curve. resulting in the death of plaintiff's intestate, an exi)ress niessenger 
working on tbe train, whether défendant Avas guilty of négligence was 
for the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, § 918.T 

3. Wmt of Errob— Excessiveses.s of Damages- -Review. 

The Circuit Court of Appeals bas no jurisdiction to review an olijectioit 
that the damages awarded in an action for wrongful death are excessive, 
thougb it is eonvinced that the trial court improiierly exercised its disci'e- 
tion In refusing to grant défendant relicif on such ground ou tbe motion 
for a new trial. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3. Appoa! and Error. 
§ 3S73.] 

In Error to the Circuit Court of tlie United States for the North- 
ern District of lowa. 

Error to review a judgment obtained by Mary O'Brien, as admin- 
istratrix of the estate of J. J. O'Brien, deceased, against the Chicago 
& Northwestern Railway Company. 

D. E. Lyon (Lyon & Lyon, on the brief), for plaintiff in error. 
R. M. Wright (Wright & Nugent and liealy & Healy, on the 
brief), for défendant in error. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

HOOK, Circuit Judge. This is the second appearance of this case 
in this court. When it was fîrst hère, a judgment in favor of the 
plaintiff was reversed because the trial court refused to instruct the 
jury that négligence could not be inferred from the fact of accident in. 
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an action for the death of one who was not a passenger, but whose 
relation to the défendant was analogous to that of an employé and 
governed by the same principles. Also it was doubted that there was 
sufficient évidence that the derailment of the train which resulted in 
the death of the deceased was due to the négligence of the défendant. 
The gênerai features of the case fully appear in the report of our 
previous opinion. Railway Co. v. O'Brien, 67 C. C. A. 421, 132 Fed. 
593. 

At the second trial additional évidence of a dangerous rate of 
speed, in connection with the particular structure of the track at and 
in the vicinity of the place of wreck, was introduced, and the plaintiff 
again secured a verdict and judgment. The exceptions preserved at 
the trial and such of the assignments of error as were framed and 
set forth in the brief of counsel in the manner required by the rules 
of this court présent but one question that requires our considération: 
Did the trial court err in refusing the defendant's request for a di- 
rected verdict in its favor? In other words, was there sufficient évi- 
dence of the négligence of the défendant to require the submission of 
the case to the jury? 

The train upon which the plaintiff's intestate was engaged as an ex- 
press messenger and the wreck of which resulted in his death was a 
fast mail train running between Chicago and Omaha. Its schedule 
called for a speed of 45 miles per hour, though it does not follow that 
that speed was to be maintained over every portion of the track. The 
train was derailed a short distance west of Boone, lowa, at the foot 
of a descending grade of 60 feet to the mile, and at the sharpest point 
of a 6 degree curve. There were but three curves as sharp on defend- 
ant's sj'stem in lowa comprising more than 1,000 miles of railroad 
track, and it was the sharpest curve between Boone and the Missouri 
river. Ali other charges of négligence failing for lack of proof, the 
only claim left the plaintiff was that the accident was caused by a 
négligent rate of speed at which the train was being run by the engi- 
neer, considering the grade and the sharp curve at the bottom. Upon 
this question there was the following testimony for the plaintiff sup- 
plementing a description of the track and grade : 

Lindell was a railway mail clerk upon the wrecked train. He had 
made the particular run about 60 times. For some minutes before the 
accident he was looking out of the side door of his car and observing 
the telegraph pôles and other fixed objects along the right of way. 
After qualifying himself to testify upon the subject of speed, he said 
that the train was running from 70 to 75 miles per hour. 

Sigafoos was an express messenger working in the express car un- 
der the directions of the deceased. He said that the train was golng 
so fast over the curves near the point of derailment and the car was 
swaying so violently that nearly ail of the piles of express packages 
were thrown down. 

Dye showed his familiarity with railroad opérations by testifying 
that he had been a railway telegrapher for about eight years. He 
saw the accident from a point about half a mile distant, and said that 
the engine was working steam in going down the hill, a thing which 
he had never observed before upon any of the 15 to 30 other occasions 
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when he saw the train at that place. The noise of escaping steam 
and the unusual speed attracted his attention. 

Hoyt, a railway mail clerk of seven years' expérience, had served 
upon this fast mail train for a year, and in going eastward and west- 
ward had passed over the track where the derailment occurred about 
every three days. On the occasion in question, and shortly before 
the accident, the letters were thrown from their pigeon holes at the 
side of the car by the violent lurching of the train. This was an un- 
usual occurrence. He did not recall that it had ever happened before. 
The pigeon holes from which the letters were thrown were about sev- 
en inches in depth, with a downward slant of about an inch. He had 
difficulty in keeping his feet, and the clerks were tossed from side to 
side of the car. The train seemed to be going at a greater rate of 
speed than usual. He also said that he did not notice that the air 
brakes were applied, although if they had been the effect would hâve 
been noticeable. 

Fox, a locomotive engineer with over 30 years' expérience, said 
that a speed of 60 miles per hour down such a grade and upon such 
a curve would be unsafe, and the danger would be enhanced with the 
increase of the speed ; also that the application of the brakes steadies 
a train when taking a curve at speed. 

Dowd, a locomotive engineer, said that the purpose of applying 
brakes on a sharp curve is to steady the train. The testimony of 
Nettle and Johnson was to the same effect. 

Bowles, an eyewitness who testified at the first trial, again said that 
the train was running with unusual speed, nearly twice as fast as on 
former occasions, and that, while previously this train slowed up at 
the descent, it did not do so at this time. 

The rapid movement of trains in the carriage of freight and pas- 
sengers and the mails, resulting from the insistent demands of the 
public and the necessities of commerce, has become a feature of our 
modem life, and the enterprise of the times finds expression in the 
train schedules of the carriers. A complète observance of thèse sched- 
ules, which would imply perfection in mechanism and human skill, 
is impossible in the practical opération of a railroad. Moreover, con- 
ditions constantly arise which as often require that some trains be 
rushed forward at increased speed as that others be held back in order 
that the business of transportation may not be unduly impeded and 
the engagements of the carrier may be measurably fulfilled. Ail of this 
signifies risk to life and limb of those who serve upon the train; but, 
if the Company has been duly diligent in respect of opération, ap- 
pliances, and ways, the risk is one that is assumed, and there is no 
recourse for a resulting in jury. And so the gênerai rule is that, in 
the absence of a regulating statute or ordinance, a railroad company 
is at liberty to run its trains at such speed as it deems convenient for 
the conduct of its business, and a high rate of speed is not, per se, 
négligence. But this rule lias its limitations. For instance, there may 
be at particular points upon its railroad such defects in the track or 
such conditions of structure, though not defective, as to make the rate 
of speed at which a train is moving an élément to be considered in 
determining the question of négligence. Railroad v. Bishard (C. C. 
153 F.— 33 



514 153 FEDERAL EBPOETEE. 

A.) 147 Fed. 496, was a case of that character. A train moving' at 
high speed was wrecked by being shunted to a siding constructed and 
designed for trains moving slowlv or under control. See, also, Meloy 
V. Raihvay, 77 lowa, 743, 43 N.'W. 563, 4 L. R. A. 287, 14 Am. St. 
Rep. 325. There is an analogy in passenger cases, thougli the nUes 
governing liabilitv are différent. Railwav v. Lewis, 145 111. 67, 33 N. 
E. 960. In Railway Ce. v. Clowes, 93' Va. 189, 24 S. E. 833, the 
court, after observing that as matter of law mère rate of speed, though 
unusual, is not négligence, said : 

"Without doiibt a rate of speed may be daiigerous, taken in connection witli 
other circumstances ; as, for instance, tlie condition of the traclv, whicli would 
be entirely safe under otlier circumstances. The degree of curvature may be 
such as to rentier more than a given rate of speed dangerous, and a dangerous 
l'ate of speed is négligence." 

The évidence in this case on behalf of the plaintiff, the substance 
of which has been given, is harmonious and of a substantial character, 
and in our opinion it is sufficient, being believed by the jury as against 
the countervailing évidence, to support the conclusion that the train 
was being negligently operated by the engineer in view of the un- 
usual and excessive speed, the descending grade, and the sharp curve 
at the bottom. A statute of lowa permits a recovery, although the 
deceased and the engineer were fellow servants. 

Complaint is made of the amount of damages awarded. The atten- 
tion of the trial court was directed to this matter by a motion for a 
new trial, which was overruled. We agrée with counsel that the 
award is excessive, and that the défendant has been thereby deprived 
of its property to that extent ; but it has been conclusively settled that 
the sole remedy for such a grievance is by appeal to the judgment 
and discrétion of the trial court. Its refusai to act is final. 

The judgment is affirmed. 



FADLEY V. BALTIMORE & O. E. CO. 

(Circuit Court of Appeals. Third Circuit. April 30, 1907.) 
No. 11. 

1. Wkit of Error— Reviewaele Obder— Judgment op Noxsutt. 

A judgment of compulsory uousuit, entcred by a fédéral court in Penn- 
sylvania in conformity to the state practice, is a final judgment, and re- 
viewable on writ of error. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Error, 
§ 471. 

Conformity of practice in conunon-law actions to that of state court, 
see note to O'Connell v. Ileed, 5 0. 0. A. 504 ; Nederland Life Ins. Co. v. 
Hall, 27 C. 0. A. 392.] 

2. Carriers — Injuby to Passenger — Gettinq opf Train — Contributory Nég- 

ligence. 

Plaintiff's husband was struck and killed by a iiassing train at a station 
on défendant'» railroad. In an action to recover damages for the death, 
the only testimony was that introduced by plaintiff, which was uncon- 
tradicted, and showed that the road was a double-track road, trains run- 
ning west on the north track and east on the otlier, there being a space 
of 12 feet between the two ; that there were platforms for passengers on 
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the nortli side of tlie north track and on the soiith side of tlie south track, 
but no platform between ; tliat décèdent alighted from a west-bound train 
on the south side of the same in the daytime, aiid staited across tlie south 
track, when he was struck by an east-bound train thereon. Tlie ouly wit- 
ness to the accident was another {lassenfrer, un employa of défendant, wlio 
alighted on the same side iu advance of décèdent and crossed the south 
track ahead of the train. He testifled that siich train was in i)lain view 
and whistled, and aiso that he called and motioned to décèdent to st;i'- 
back, but that décèdent started to run, and had reached the south rail 
when he was struck. There was no évidence of any invitation by défend- 
ant to passengers to alight on that side of trainp, or that it had knowledge 
of any custom to do so ; iior did décèdent, who was a stranger to the place, 
hâve knowledge of any such custom, if it existed. Held, that the court 
properly directed a compuisory nonsuit on tlie ground of contributory 
négligence. 

[Ed. Xote.^For cases in point, see Cent. Dig. vol. 0, Carriers. Î!§ tSSiî- 
1397.] 

3. WiTXEssES — Cross -Ex AMiNATiox — Scope. 

AVliere a witness of an accident by whieh a person was run over and 
killed by a railroad train, on his direct oxamination l)y tlie jilaintilï in 
an action to recover damages for the deatli. testitied geueraiiy to the situ- 
ation and conditions surromiding the accident, and to certain acts of the 
decedeut, the défendant was eiititled on cross-examination to inquire iu 
détail as to ail tbe acts aud conduct of def'edent hiiniediately [irccediiig the 
accident. 

(Ed. Note. — For cases in point, see Cent. Dig. vol. i")0. Witnesses. § 931- 
918.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Charles Koonce, Jr., for plaintiiï in error. 
Jolin S. Wendt, for défendant in error. 

Before GRAY, Circuit Judge, and LAN'NING, District Judge. 

GRAY, Circuit Judge. The writ of error in this case is to the judg- 
ment of tlie Circuit Court for the Western District of Penn.sylvania, 
in a suit brought under the i^rovisions of the statute of that state, by 
the plaintiff in error, as widow of Robert Fadley, deceased, and a citizen 
of said State, against the Baltimore & Ohio Railroad Company, a citi- 
zen of the state of Maryland. The plaintiff sues in behalf of herself 
and her children, to recover damages from the said défendant for negli- 
gently causing the death of the said Robert Fadley. 

The statement of claim charges that, on the 13th day of August, 
190-5, the décèdent was a passenger on one of the defendant's trains, 
hereinafter referred to as train No. 201, and that, just after alighting 
therefrom at a station knovvn as Gratztown, in the state of Pennsyl- 
vania, and while crossing a parallel track of the defendant's road, ow- 
ing to the négligence of the said défendant, he was killed by a train, 
hereinafter referred to as train No. 6, running thereon in an opposite 
direction. 

At the said station at Gratztown, the defendant's road, which is a 
double track road, runs in an easterly and westerly direction. The 
northerly track is used by the west-bound trains and the southerly 
track by east-bound trains. Trains running on thèse tracks thus pass, 
as is usual, to the right of each other. On the morning of the accident, 
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the train No. 201, in which the décèdent was a passenger, was proceed- 
ing westwardly, and therefore on the northern track. The décèdent 
occupied a seat on the left hand side of the smoking car, next to the 
baggage car, which intervened between the smoking car and the loco- 
motive. Two seats behind him sat Blackburn, a telegraph operator 
of the défendant company, who was called as a witness in the case. As 
the train was approaching Gratztown, décèdent was notified of that 
fact by the conductor, as he held a ticket for that station. As the train 
slowed up at or near the station, Blackburn went out upon the forward 
platform of the smoking car and, standing upon the lower step upon 
the left hand side thereof and looking westwardly, stepped from the 
car while it was still in motion. At the same time, he heard the whistle 
of the approaching express train No. 6 on the southern track. He 
then started across the space between the two tracks in a somewhat 
diagonal direction, towards the platform on the southerly side of the 
east-bound track. He then became aware that the décèdent was about 
to alight from the same side of the forward platform of the smoking 
car, and says he shouted to him to look out for No. 6, and that he 
threw up his hands as he did so. The décèdent, however, alighted 
before the train had quite stopped, and Blackburn again shouted to 
him to stay back. He says: 

"I hollered to him to stay back ; It wasn't far from him and I knew I could 
only get across myself, and I knew if he did eome across he wouldn't make it 
across, and I hollered for him to stay back, and I hollered again after I was on. 
the platform ; I hollered to him twice at least." 

The witness explained that, as he first got off and before the train 
stopped, in order to go to the telegraph office at the westward end of 
the east-bound or southern platform, he went in a direction westward- 
ly and diagonally across the intervening space and tracks ; that as the 
train had moved further on before décèdent alighted, and as décèdent 
started diagonally in a southeasterly direction, their paths crossed each 
other, and on this account the witness, Blackburn, says he was close to 
the décèdent when he shouted to him. Décèdent, however, according 
to the witness, as soon as he alighted, started to run across the inter- 
vening space towards and across the east-boupd track, and had alniost 
cleared the southerly rail when he was struck by train No. 6, running 
at a high rate of speed, and instantly killed. Blackburn says that when 
he, Blackburn, started to go across, No. 6 was in full view, about the 
distance of two telegraph pôles away. 

Blackburn, the sole witness of the accident, was called by the plain- 
tiff, and the facts which we hâve summarized were established by his 
testimony. Other undisputed facts are that, the distance between the 
west-bound and east-bound tracks was twelve feet; that there was a 
platform on the northerly side of the west-bound track, 150 feet long, 
and opposite to it on the south side of the east-bound track was an- 
other platform, both for the use of passengers. It was about the same 
length, but extended about 20 feet further west than the west-bound 
platform. Thèse platforms were on the outside of both main tracks 
and were so placed that passengers on the west-bound trains would 
alight on the north side of the tracks, and those on the east-bound trains 
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would alight on the platform on the south side of the tracks. Thèse 
platforms were about eight feet wide. From about the middie of the 
west-bound platform, there was a planked cross-way to the east-bound 
or southerly platform, which witness says was used for trucks, in 
wheeling baggage from one side to the other. It also appeared that 
the car in which décèdent was a passenger was alongside of the north- 
erly platform at the time the décèdent alighted, and that this platform 
was in full view of any one upon the forward platform of the car; 
that no other passengers than the décèdent and the witness, Black- 
burn, alighted on the south or left hand side of the train. Along the 
southerly platform, there was a freight house and an old box car, used 
as a telegraph office, and on the northerly side, on ground some eight 
feet above the platform and somewhat to the east, was a station house 
and ticket office. It also appears, from the testimony of Blackburn, that 
when décèdent alighted, he alighted with his face partly turned toward 
the east and away from the oncoming train, and ran in a southeasterly 
direction and not towards the buildings on the south side of the plat- 
form. Three or four witnesses were introduced by the plaintiff, who 
testified that they had occasionally seen passengers on the west-bound 
trains alight from the south side of the train. There was no évidence, 
however, of invitation, express or implied, on the part of the road or 
its officers to passengers, that they should do so, nor was there any 
évidence of knowledge on the part of the road or its officers of such 
a custom, if custom it was, or that it so frequently happened that its 
officers and agents should hâve been aware thereof. It was also in 
évidence that the décèdent was a stranger and not familiar with the 
situation at Gratztown or its surroundings. He, therefore, could not 
hâve any knowledge as to passengers more or less frequently alight- 
ing upon the south side. 

There was no conflicting testimony as to any material fact, ail the 
testimony being that of witnesses produced by the plaintiff. At the 
conclusion of this testimony, upon motion of the défendant, a com- 
pulsory non-suit was granted by the court, presumably upon the ground 
urged by the défendant, that the évidence adduced by plaintiff showed 
that the décèdent was guilty of négligence which contributed to the 
accident resulting in his death. Afterwards, a motion was made by 
plaintiff to take off the compulsory non-suit, and the same, coming on 
for hearing, was argued by counsel and overruled by the court. 

There are several assignments of error, the most important of which 
concern the action of the court in sustaining the motion of the défend- 
ant to grant a compulsory non-suit and in overruling plaintiff's mo- 
tion to take off the same. 

The question, whether a judgment of compulsory non-suit is such 
a final judgment as may be reviewed on a writ of error, has been 
settled in the affirmative by the Suprême Court of the United States, 
in Central Trans. Co. v. Pullman Car Co., 139 U. S. 24, 11 Sup. Ct. 
478, 35 L. Ed. 55. The question was presented in a case from the 
United States Circuit Court for the Eastern District of Pennsylvania, 
and it was held that the Circuit Court should foUow the state practice 
in ordering or refusing to order non-suits, and it was declared that: 



518 153 FEDERAL REPORTER. 

"The Juagment of non-snit being a final judgmeut, disposing of the par- 
ticular case and rendprpd upon tlie niling in niatter of law duly excepted to 
by the plaintiff, is subjeet to be reviewed in this court by writ of error." 

The same ruie was followed in Coughran v. Bigelow, 1G4 U. S. 301, 
17 Sup. Ct. 117, 41 h. Ed. 443. 

A motion for compulsory non-suit always challenges the most care- 
f ul examination and scrutiny by the cottrt of the évidence adduced by the 
plaintiff, and the testimony and ail inferences therefrom must be taken 
most strongly in favor of 'the plaintiff. With this caution in mind, we 
are of opinion that the court below did not err in granting the com- 
pulsory non-suit. The défendant company had provided the usual 
platforms on the north and south sides of the west-bound and east- 
bound tracks respectively. We must assume, for there is no évidence 
to the contrary, that they were properly constructed and adéquate for 
the accommodation of passengers alighting from the trains stopping 
alongside of them. Their position was such on the outer and right 
hand side of the respective tracks, that passengers alighting upon them 
were in no danger from passing trains. They were on the sides upon 
which such platforms are customarily placed on double track roads, and 
obviously convenient and safe for passengers using them. Their posi- 
tion was an invitation, as well as a notice, to passengers to use them 
and alight on the right hand side of the train. There was nothing 
on the left hand side to indicate that passengers were to alight on that 
side, much less anything that could be construed as an implied invita- 
tion to so do, The décèdent was a man of mature years, and there is 
nothing to show that he was not capable of intelligently observing 
his surroundings at the time in question. Tt was broad daylight when 
he alighted, and there was a clear view of the east-bound track for 
at least nearly half a mile in the direction from which No. 6 train was 
coming. Moreover, by the testimony in chief of plaintiff's own witness, 
the whistle of that train was sounded more than once before he started 
across the east-bound track. By the testimony of the same witness, he 
was warned of the approach of the train more than once, by the wav- 
ing of the witness's hands and his shouting to look out for the train. 
Notwithstanding this, décèdent started and ran diagonally across the 
intervening twelve-foot space and the east-bound tracks, upon the 
Southern rail of which he was struck by the oncoming train. His 
course, as pointed out in the testimony, was such that it must hâve 
crossed that of the witness, Blackburn, and thus bave brought the two 
so close together as to hâve made it improbable that the warning 
should not hâve been seen or heard. In the space of twelve feet 
between the two tracks, décèdent could bave safely and conveniently 
stood, while No. 6 passée! by. 

From thèse facts established by the undisputed testimony on the 
part of the plaintiff, no other inference seems reasonable than that 
décèdent, with full knowledge of the approaching train, thought he 
had titne, by running, to clear the east-bound track in front oi train 
No. 6. With full knowledge of the situation, or opportunity thereof, 
of which he should bave availed himself, he thus left a place of .safe- 
ty, where he had alighted, and attempted to pass in front of the swift- 
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ly tnoving east-boiind train. In this, we see no ground upon which 
reasonable men could differ, as to the character of defendant's con- 
duct. If this be so, the suggested négligence on the part of the Com- 
pany, in allowing a train at high speed to pass a station while an- 
other train is discharging its passengers, cannot affect the conclusion 
arrived at. No niatter how négligent the défendant may hâve been, 
the négligence of the plaintiff was a contributing cause, without which 
the accident could not bave happened. 

The other assignments of error relate to the testimony elicited on 
cross-examination from plaintifï's witness, Blackburn. We bave care- 
fully considered those parts of the cross-examination duly objected 
to by plaintiff's counsel, and the exceptions taken to the action of the 
court in overruling the same. We do not find, however, that this tes- 
timony was permitted in contravention of the well-settled rules govern- 
ing cross-examination. The witness, Blackburn, was called by the 
plaintitï at the opening of her case, and was the principal witness in her 
behalf. He testified to being a passenger on train No. 201 ; to the 
décèdent sitting in front of him ; what side of the car they sat upon ; 
as to what the conductor said to décèdent ; as to how and when the 
witness alighted from the train ; how and when and under what cir- 
cumstances the décèdent follovved him and also alighted ; as to how 
fast the train was moving; whether it had stopped when witness and 
décèdent left it ; as to the situation and dimensions of the platforms, 
the station buildings on either side of the road and the gênerai physi- 
cal environment of the place of the accident ; as to the approach of 
train No. 6 ; as to its schedule time and as to its being late ; also as 
to the schedule time of train No. 201 and as to its being late ; as to 
what warning was given by No. (j as it approached tlie station ; and 
as to when he hcard the wbistle, whether before or after he alighted. 
It seems to us very clear that this testimony in chief opened up a 
very wide range for cross-examination. The further testimony of the 
witness was in continuation and élaboration of that already given. 
Having testified to part of the conduct of the décèdent, in alighting from 
the train, defendant's counsel was properly allovi^ed to explore the 
witness's knowledge as to ail that décèdent did immediately following 
bis actions already testified to. Having testified to bis having gotten 
out upon the wrong side of the train, and that another train was ap- 
proaching upon the opposite track, of which warning was given by a 
wbistle, it was certainly relevant to that testimony to inquire what was 
done by the décèdent at that crisis. Everything, therefore, donc by 
the décèdent, after alighting from the train, seems to us to hâve been 
pertinent to the examination in chief. 

The assignments of error in this regard are without merit, and for 
the reasons already given the judgment of the court below is afïirmed. 
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UNITED STATES v. TOWN OF NAHANT. In re UNITED STATES, 
Ex parte TOWN OF NAHANT. 

(Circuit Court of Appeals, First Circuit February 1, 1907.) 
No. 674. 

1. Bminent Domain — Oondemstation Pegceedings by United States — Just 

Compensation. 

Where the United States in its sovereign capacity exercises its arbi- 
trary power to condemn private property for necessary public use, the 
just compensation vvhich it is required by the Constitution to make to the 
owner slîould be determined on équitable principles, and should be such 
as to put the owner in as good condition pecuniarily as he would hâve 
been If the property had not been taken. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent Domain, 
§§ 325-402. 

Nature and extent of power of United States to eondemn property for 
public use, see ncrte to Shlpman v. Ohio Coal Exchange, 70 C. C. A. 653.] 

2. Same — Pkopeiitt of Municipai. Cospobation — ^RiGHT To Compensation. 

Where a town having statutory power to condemn land or right of way 
for sewer purposes actually acqulred and took possession of land for such 
purpose, and Constructed at large expense and had maintained for a num- 
ber ot years a sewer over the same without objection from the laiidowner, 
it has such an Interest in the land and structure as entitles it to be just- 
ly compensated therefor when the same are taken by the United States 
for a paramount public use, without regard to the strict regularity of the 
proceedings by which it acquired the right Such right of compensation 
also extends to structures placed by the town in public streets or roads, such 
as water or sewer pipes where such streets are taken, but not to the ease- 
ments in the streets themselves, nor to material thinly spread upon the 
ground for road purposes of such character that it loses its identity and 
tangibllity as property when so used. 

3. Same— RuLB of Compensation. 

In determining the just compensation to which a town was entltled on 
the taking of a part of its water and sewer Systems by the United States, 
In proceedings to condemn land for government purposes, where the parts 
taken were essential to enable the Systems to perform thelr functions, It 
was not error to permit the town to show the falr eost of restoring the 
water and sewer Systems to thelr original eificlency of circulation, or to 
make such cost the measure of compensation. 

4. Same — Interest. 

An award of compensation to a town under such circumstances should 
not include Interest from the time of the iustitution of the proceedings 
where up to the time of the trial there has been no actual taking and the 
use by the town of its complote water and sewer Systems has not been in- 
terfered with, but the award is based on the estlmated cost in the future of 
completing the Systems in vlew of thelr contemplated impairment. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Emiueut i)omaln, 
§§ 397-3991/2.] 

In Error to the District Court of the United States for the District of 
Massachusetts. 
For former opinion, see 13G Fed. 273. 

Asa P. French, U. S. Atty., and WilHam H. Garland, Asst. U. S. 
Atty., for plaintiff in error. 

Harrison M. Davis (James R. Dunbar, on the brief), for défendant 
in error. 
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Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

AlyDRICH, District Judge. We look upon a case like this, where 
the government in its sovereignty exercises its right to take private 
or municipal property for its necessary public purposes, as somewhat 
exceptional in respect to rules of damage or compensation. The right 
to take is a strictly arbitrary right, a right without any qualification, and 
one which at once cuts through ail individual and inferior government 
conditions. The fédéral government arbitrarily, and as a suprême en- 
tity, takes, without question, for its own necessary défenses and other 
public uses, whatever it lays its hand upon. While this is so, and 
while it necessarily must be so, the other phase of the proceeding, and 
this is what makes the situation exceptional, contemplâtes "just com- 
pensation." "Just compensation" is the compensation vouchsafed to 
private interests by the fédéral Constitution. This phase of the case is 
not upon arbitrary lines. The government in a situation like this in 
efïect says the right to take is necessarily arbitrary and must stand un- 
challenged ; but having thus, under the strong arm of sovereignty, eut 
through private and municipal rights, the rigor of the arm shall be 
relaxed, and the government itself will see that just compensation is 
awarded accordingly. The paramount law intends that the owner shall 
be put in as good condition pecuniarily by a just compensation as he 
would hâve been if the property had not been taken. Lewis on Emi- 
nent Domain, § 4G4. In our view it is almost, if not quite, an élément 
of the government's case to see to it that just compensation is ascertain- 
ed and accorded. The question of just compensation contemplated by 
the Constitution is more an équitable question than a strictly légal or 
technical one. The policy of the government is to absorb ail interests, 
so that it shall reniain undisturbed in the exercise of its dominion over 
the property, and to this end its purpose is to render constitutional 
compensation under légal principles, softened somewhat by broad con- 
sidérations of justice. 

This proceeding in its inception comprehensively directed itself 
against lands and rights therein and against buildings. The act con- 
ferring authority upon the Secretary of War to institute condemnation 
proceedings did not necessarily Hmit the interests to be condemned to 
the phraseology of that particular act, but would probably be construed 
as conferring authority upon the Secretary of War to institute proceed- 
ings broad enough to invoke ail existing condemnation power of the 
government in respect to property necessary for fortifications and coast 
defences, but, whether this is so or not, the act of August, 1890, directs 
itself against "any land, or right pertaining thereto, needed for the site, 
location, construction, or prosecution of works for fortifications and 
coast defences." Following out this idea, the pétition for condemna- 
tion asked for an impartial appraisement of "lands and ways and in- 
terests therein, and any building standing on said land." 

It is claimed by the government that the proceedings with référ- 
ence to the town's waterworks and sewage System were not shown 
to be légal. Now, what was the town's status in this respect? 

Sections 1 and 2 of chapter 50 of the Public Statutes of Massachu- 
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setts (1883), in force în 1894, authorized the selectmen of a town to lay 
eut, make, ancl maintain, drains and sewers tlirough the lands of any 
persons or corporations, subject to tlie provision that, when land wa's 
taken for that purpose, the proceedings in towns should be "the same 
as in the laying ont of townvvays." The proceedings with référence 
to townways were provided for in sections (iS and séquence of cliap- 
ter 49. There vvas an essential différence between proceedings for 
laying out sewers and laying ont townways in this respect: While 
the selectmen might lay out sewers and take lands for that purpose, 
the proceedings with référence to townways were nnder the control of 
the town, and were required to be finally acted on at a town meeting- 
properly called therefor. Section 71 of chapter 49 provided that a 
townway could not be established until its location was reported to the 
town, and accepted and allowed at a public meeting of its inhabitants ; 
and it also directed that the "laying out" should be "fded in the office 
of the town clerk seven days at least before such meeting." Notwith- 
standing the gênerai directions that proceedings in laying out sewers 
were to be the same as in the laying out of townways, the direction 
for filing the report of the latter proceeding in the office of the town 
clerk seven days before the meeting of the inhabitants was not appro- 
priate to the laying out of sewers, because the statute as to the latter 
did not contemplate any such meeting. The record in this case, how- 
ever, does not state whether a plan was filed with the town clerk. The 
record likewise fails to give the détails of the proceedings in référence 
to the sewer in question. The substance of what is shown is that in 
March, 1894, the selectmen, in a warrant for a town meeting, brought 
before the inhabitants of Nahant the question of an appropriation for 
building sewers, that the plan of their proposed location was pre- 
sented at that meeting, that there was an appropriation of $8,000 for 
such purpose, and that the sewers were constructed in accordance with 
that plan. This in a sensé implies prior action by the selectmen accord- 
ing to the statute. It also appears from the record that the plan was 
never recorded in the registry of deeds ; but the law providing for such 
a record was not passed until March 3, 1898. Acts 1898, p. 88, c. 134. 
Consequently this is irrelevant. 

The answer of the town with référence to the statutory proceedings 
în laying out the sewers is not spécifie. It merely states that what 
was done in that respect was "in the exercise of its lawful rights and 
duties." -Of course, that gênerai allégation would include a légal tak- 
îng under sections 1 and 2 of chapter 50 of Public Statutes (1882), to 
which we hâve referred, as well as any other lawful method of proceed- 
ing which might be suggested. In view of what appears in the record, 
and of the acquiescence in the proceedings of the town in regard to 
thèse sewers by everybody concerned until the United States undertook 
to dispute them, a period of more than eight years, and in view of the 
lack of any spécifie objections to the legality of the proceedings of the 
selectmen, except the statement that there was no record under the act 
of 1898, which, as we hâve shown, was not required, we think we may 
assume that the selectmen of the town of Nahant proceeded by con- 
demnation to secure rights for the sewers in cjuestion in accordance 
with the Public Statutes of 1882. 



UNITKD STATES T. TOWN Or NAHANT. B23 

Apparently the only failure on the part of the selectmen was în not 
proceeding for an assessment of damages in accordance with section 3 
of chapter 50; but this was not necessary as against the owners in 
1894 of the lands hère involved, and their successors in title. This 
was settled in Roberts v. Northern Pacific Railroad Company, 158 U. 
S. 1, 10, 11, 15 Sup. Ct. 756, 39 L. Ed. 873; and there are other 
décisions in that line which recognize the idea that, after an acquies- 
cence on the part of landowners such as we hâve hère, no proceedings 
can be taken by them except to obtain an assessment of damages. In- 
deed, the décisions seem to go further, and not to leave it open to the 
United States to dispute the right of the town to its sewers, even if the 
proceedings of the selectmen in laying them out were informai. Ac- 
cording to Roberts v. Northern Pacific Railroad Company (at page 10 
of 158 U. S., 15 Sup. Ct. 756, 39 L- Ed. 873), it was probably suffi- 
cient if the town, or its authorized ofBcers, under a power of eminent 
domain, entered into actual possession of lands necessary for its cor- 
porate purposes, either with or without the consent of the owners. As 
the selectmen had authority under the statutes to take the lands in ques- 
tion for sewers, and in fact did take possession in accordance with a 
plan which sufficiently shows what was taken, and as the owners ac- 
quiesced in what was done, the rights of the town were complète as 
against the owners and their successors in title so far as involved in 
the proceeding before us. 

Moreover, and upon a broader ground, under the conditions existing 
hère, we do not think it necessarily follows that an interest in land 
must hâve ripened into a strictly common-law easement in order to en- 
title a party to just compensation. We think the Constitution con- 
templâtes just compensation for such interest as a party has and such 
as is taken. Of course, it must be an mterest or a right recognized as 
of some value under légal or équitable principles. 

In this case the town, in its municipal capacity, at least entered upon 
land under a paroi license from an individual owner for which it paid 
$100, and upon land under a paroi license from the treasurer of the 
land Company, and constructed public sewer works at large expense, a 
situation in which the land company and the individual owner ac- 
quiesced for years. The town likewise in its municipal capacity con- 
structed public waterworks in which the pipes were laid in its streets or 
highways. 

Under such circumstances, and without regard to the question of 
the authority of the treasurer of the land company or to the strict 
regularity of the municipal proceedings in respect to its works, we 
think the right of the town in the nature of an easement amounted to 
an interest for which it is entitled to be justly compensated under the 
fair meaning of the Constitution. And this we think is so both as to 
lands condemned and as to such as were secured by purchase which 
the government holds subject to the interests of the municipality. See 
Randolph on Eminent Domain, §§ 387, 390; Roberts v. Northern 
Pacific Railroad, 158 U. S. 10, 11, 15 Sup. Ct. 756, 39 L. Ed. 873 ; 
Northern Pacific Railroad v. Smith, 171 U. S. 260, 270, 18 Sup. Ct 
794, 43 L. Ed. 157; Walton v. Green Bay, etc., R. Co., 70 Wis. 414, 
418, 36 N. W. 10; McAulay v. Western Vt. R. R. Co.,. 33 Vt. 311, 
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78 Am. Dec. 627; Chicago & E. I. R. Co. v. Loeb, 118 111. 203, 215, 
8 N. E. 460, 59 Am. Rep. 341 ; Davis v. Titusville & O. C. R. Ce, 
114 Pa. 308, 314, 6 Atl. 736; Brimmer v. Boston, 102 Mass. 19. 

As to the road material, we think its nature is such that it cannot 
become the basis for recovery, either as land, structure, or personal 
property. This is understood to be a thin laver of macadam road 
material, If the material consisted of paving stones, or wood blocks 
of structural formation, which in the ordinary course of road repair- 
ing or road building might be taken up and placed elsewhere for béné- 
ficiai purposes, it quite likely might be otherwise. But when material 
of the character in question is thinly spread upon the ground for 
highway purposes it loses its identity and tangibiîity as property, and 
in view of the purpose for which it is used would be accepted as 
something permanently dedicated to that particular public use. We 
find no authority, nor do we see any reason, for treating road material 
of the character in question either as a structure or as an interest in 
land for which recovery or compensation can be had. 

Now as to the ruie which the trial court adopted for the purpose of 
submitting the question of just compensation to the jury. 

Some phases of the questions arising upon this writ of error were 
necessarily discussed by this court in its opinion when the case was 
first before us. Town of Nahant v. United States, 136 Fed. Rep. 

283, 70 C. C. A. 641, 69 h. R. A. 723. The primary question, of 
course, is just compensation, and this means the fuU équivalent for the 
property taken. Monongahela Nav. Co. v. United States, 148 U. S. 
313, 326, 13 Sup. Ct. 622, 37 L. Ed. 463. The difficulties of getting 
at just compensation are not so great where an entire property is 
taken as where a part only is taken. Where a part only is taken, 
resort must be had oftentimes not only to the value of what is taken, 
but to the situation in which the part not taken is left. Under such 
circumstances the books apparently recognize several expédients as 
reasonable, by way of évidence, for getting at what will make the owner 
whole. The reasonableness of the application of a particular rule of 
évidence quite likely dépends on the particular circumstances in a giv.en 
case. In the case at bar the property taken was part of a System of 
public municipal works which must be restored and maintained in the 
interests of local health aiid public good. The expédient adopted by 
the trial court was one which seems to hâve been recognized in United 
States V. Gettysburg Electric Railway Co., 160 U. S. 668, 685, 16 
Sup. Ct. 427, 40 L. Ed. 576, where it 'is said in efïect that, if the part 
taken is essential to enable the railroad corporation to perform its 
functions, or if the value of the amount remaining is impaired, such 
facts might enter into the question of the amount of compensation 
awarded. See, also, Town of Nahant v. United States, 136 Fed. 273, 

284, 70 C. C. A. 641, 69 L. R. A. 723. In this case the part of the 
System taken was essential to enable it to perform its functions, and 
the rule of évidence adopted for the purpose of ascertaining just com- 
pensation permitted the town to show the fair cost of restoring the 
water and sewerage System to the original efficiency of circulation. We 
think this was a reasonable and just expédient under the circumstances. 
Where part is taken just compensation includes damages to the re- 
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mainder (Lewis on Eminent Domain, § 464, and autliorities, note 
86), and the évidence under the rule adopted was one way of showing 
the damages which the town sustained by reason of what was taken. 

Now as to interest. Without regard to the question whether the 
time of taking relates to the date of the inception of the condemnation 
proceeding, or to the date of the decree, the time is often fixed by 
a rule of fiction having référence to a constructive ratlier than to 
an actual taking, and we do not think the question of interest is 
necessarily controlled by a fictional rule. In this case it is admitted 
that at the time of the trial there had been no actual interruption of the 
town's possession, and that the town had continued in its enjoyment 
of the right as fully as it would hâve donc if the government pro- 
ceedings had not been instituted. The just compensation bas not 
there fore been withheld, and its ascertainment in fact in this particular 
case is niade to turn on what it would cost to construct other works, 
and it is not suggested that any expenditure in fact bas been made 
in that direct'on. 

Tire equita^.e rule sustained by authorities (Lewis on Eminent Do- 
main, § 499, note 44), which under certain circumstances permits an 
adjustment between the value of the use of the property and interest, 
is said to be one derived from the constitutional provision requiring 
just compensation. Looking at the enjoyment of use hère as based 
upon fact rather than fiction, if the town were allowed interest from 
the date of the filing of the pétition, it would b; allowed more than 
ju compensation, because it would bave enjoyed both the benefit 
of possession and of interest. As the rule of évidence adopted for 
ascertaining just compensation permitted the town to show the es- 
timated cost of necessary future exf^enditures, it would be giving the 
town more than just compensation to add interest to the estimated 
future expenditures. 

In this case there were spécial verdicts based upon the différent 
claims of the town, ail of which included interest, and the amount of 
interest appears unon the fTce of each spécial verdict. There was 
also a gênerai verdict which included ail the spécial verdicts. 

This case is remanded to the District Court, with directions to open 
the decree entered on July 27, 1906, so far as it relates to compensa- 
tion to the town of Nahant, and to enter a decree for the amounts 
awarded by the jury on account of the water supply System $3,850, 
and on account of the sewer System $9,300, making a total of $13,150, 
without interest, and for the costs in the District Court, and for nothing 
more. 
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(Circuit Court of Appeals, First Circuit, ilay 16, 1907.) 

N». 688. 

1. Bankbuptct — Order of Adjudication — Conclusiveness of Findings. 

Where a pétition in involuntary bankruptey alleged that the two de- 
fendants owned a stocls; of goods as partners, and that therefore a partner- 
ship existed which it was prayed might be adjudged a banlîrupt, and such 
adjudication was made, It was a conclusive détermination of the owner- 
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ship of the stock of goods as between the parties to the proceeding, but 
could not bind the trustées in bankruptcy of one of the alleged partners, 
who had taken possession of and sold the goods as assets of his individua! 
estate, and who were not permitted to become parties to the partnership 
proceeding. 
2. Same—Pabtnersiiip— Evidence to Establisî:. 

The owner of the stock of goods in a store turned the same over to his 
brother, who personally conducted the business tliereafter under a Com- 
pany naine, which was publicly used in ail transactions relative to the 
business. It was originally the intention to form a corporation to own 
the business, the most of the stock to be issued in the first instance to 
the brother who owned the goods, but sueh intention was never carried 
out. Hcld, that there was a partnership in fact between the brothers in 
the business, which might be adjudged a banlirupt, and which was the 
owner of the property and assets of the business. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 0, Bankruptcy, § 51 ; 
vol. 38, Partnership, §§ 1-38.] 

Appeal from tlie District Court of the United States for the District 
of Maine. 

For opinion below, see 148 Fed. 305. 

John W. Manson (Harry R. Coolidge, on tlie brief), for appellants. 
John S. Williams (Albert S. Woodman, on the brief), for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. The controversy in this case arose as 
follows : On the 14th day of July, 1904, Henry Hudson filed a volun- 
tary pétition in bankruptcy, on which he was adjudicated a bankrupt, 
and John W. Manson, Albert W. Chapin, and Freeman D. Dearth 
were duly appointed and qualified as trustées of his estate on the 23d 
day of August. Subsequently, on October 22d of the same year, a 
pétition was iiled by creditors against Henry Hudson and James Hud- 
son, alleging that they were copartners doing business under the style 
of the Hudson Clothing Company, and praying that they be adjudged 
bankrupts as such copartners. Henry Hudson and James Hudson 
were brothers. On the 9th day of the succeeding November a déniai 
of bankruptcy was filed by the trustées of the estate of Henry Hudson. 
On November 21st Henry and James each filed their answers deny- 
ing the allégations of the pétition. On November 22d a further an- 
swer of the trustées was filed. On the 24th day of the succeeding 
January an order was made as follows, "Case to stand for hearing 
on question of adjudication on pétition and answers of James and 
Henry Hudson"; and a hearing was had on June 13, 1905, by the 
District Court, as the resuit of which James and Henry were ad- 
judged bankrupts, as copartners under the style of the Hudson Cloth- 
ing Company. Subsequently a pétition for a rehearing was filed and 
denied. 

No doubt on the creditors' pétition the real controversy considered 
and passed on was whether there was any such copartnership as the 
pétition alleged. There was nothing, however, to qualify the order of 
January 24th that the case was to stand for hearing on the creditors' 
pétition and the answers of James Hudson and Henry Hudson ; and 
it is thus apparent from the record in the District Court that the 
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trustées of the estate of Henry Hudson were not regarded as being 
in court with référence thereto. 

At the time Henry Hudson filed his pétition in bankruptcy, a 
stock of gênerai merchandise, sucii as is customary in country stores, 
was in the control of himself or his brother James, or of both of 
them. This stock was taken possession of by the trustées in bank- 
ruptcy of Henry Hudson, and sokl by them, and the présent con- 
troversy arises out of a claim of John vS. WiUiams, who was appoint- 
ed trustée of the aheg-ed bankrupt copartnership, to the proceeds of 
the sale on the ground that the merchandise belonged to the Hudson 
Clothing Company. The case was lieard by the learned judge of the 
District Court, where the bankruptcy proceedings were pending, 
and decided by him in favor of Williams as trustée, whereupon the 
trustées of the estate of Henry Hudson appealed to us. 

One feature of this case which we cannot pass by is that the ques- 
tions of the existence of a copartnership and of the title to the stock 
of goods are identical; that is to say, if the stock of goods was the 
individual property of Henry Hudson, there was no copartnership, 
and, if there was no copartnership, the stock was his individual prop- 
erty. Therefore the substance of a like issue to that before us was 
adjudicated on the creditors' pétition to bave Henry Hudson and 
James Hudson adjudged bankrupts as copartners. The c|uestion at 
once arises whether the issue is not already concluded. It might bave 
been if the trustées of Henry Hudson's individual estate had been al- 
lowed to intervene and become parties to the hearings on the creditors' 
pétition. Of course, so far as ordinary bankruptcy proceedings are 
concerned, the adjudication of the District Court on that pétition de- 
termined the status of the Hudson Clothing Company; but, as the 
trustées w^O bave appealed to us had not been included as parties 
thereto, as we bave explained, the fact of the status of the Hudson 
Clothing Company for ordinary purposes cannot affect the alleged 
rights oï the appellants, or bar thèse proceedings. 

We agrée with the conclusion of the learned judge of the District 
Court, and appfove his observations so far as he bas exprcssed himself, 
with référence to the issues before us. 148 Fed. 305. Probably, 
vfith regard to the adjudication on the creditors' pétition, he had 
orally explained himself fully, so that on the issue now before us he 
did not deem it necessary to express himself except in a gênerai way ; 
and, as the questions involved are to a certain extent novel, we con- 
clude that our opinion in référence thereto had better explain itself. 

We will observe, however, that the learned judge of the District 
Court found that there was a copartnership in fact between the two 
brothers under the style of the Hudson Clothing Company. He did 
not rest his conclusion in any way on any hypothesis of a copart- 
nership by estoppel in the strict sensé of the expression. This is 
important, because we regard the law as settled that, in bankruptcy 
proceedings involving a copartnership, the copartnership is, ordinari- 
ly, to be regarded as a true entity, précisely as the individual partners 
are. Varions incidental reasons are given for this, the principal one 
of which is that otherwise there would be two classes of creditors 
whose equities otherwise are equal, one of which classes would share 
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in the proceeds of certain property on the ground that two or more 
persons were estopped as to them from denying a copartnership, while 
other creditors who had contributed to the same enterprise would be 
left to what might remain of the property involved in the enterprise 
after the first class were paid, or to one or more individual estâtes. 
The fundamental reason, however, is that ail through the varions 
statutes of bankruptcy, whether in the United States or in England, 
which deal with copartnerships, the individuality and the entity of the 
copartnership are recognized to the same extent as the individuality 
and the entity of the several persons involved therein. The entire 
rule on this topic, so far as we hâve occasion to refer to it, is well 
deduced from Ex parte Sheen, 6 Ch. D. (1877), 335, to which case 
we will return again. 

In view of thèse suggestions, however, we will say that there is in 
the record a large amount of correspondence, some of which may 
tend to show a copartnership by estoppel in favor of numerous credit- 
ors, and some of which might raise an .indication that there was in 
fact no partnership. AU of it, however, can be passed by as having 
no clear tendency in any direction so far as the issue before us is con- 
cerned, without any further comment in référence thereto. We re- 
gard the case as easily disposed of on the theory of a real copartner- 
ship on the facts stated by Mr. Henry Hudson, as foUows : 

"For some time prior to April, 1902, I bave been équitable mortgngee, or in 
fact owning tbe stock of goods in the store condudted by J. A. Rand, in Guil- 
ford Village, Me. Mr. George F. Newbegln, wbo tben lived in Guilford, had 
an équitable interest in the goods. In the latter part of April, 1902, I deemed 
it for my interest to take said goods. I communicated with Mr. George F. New- 
begin, and Mr. Newbegin and J. A. Rand took the aecount of stock as a basis 
of settlement between Rand and Newbegin. After this aecount of stock was 
taken, Mr. Newbegin turned over to me the stock of goods as my owu. I had 
thèse goods and desired to sell the goods. Immediately after this transaction 
was elosed with Mr. Newbegin, I had two telegrams to go to Bangor, where my 
brother, James Hudson, was conducting a grocery business. After I got to 
Bangor, I deemed it for his interest that be should close ont his grocery busi- 
ness at Bangor, and for him I did close ont the business. I told bira that I 
had a stock of goods at Guilford, and that he could go to Guilford and go into 
business there in the same store where the business had been carried on by J. 
A. Rand, and with this stock of goods he came to Guilford and went into the 
store. He had the original aecount of stock which had been taken of tbe goods 
and examined it. I said to him that I would form a corporation; that it 
would take three of us ; that myself and he, with a third party, would make 
up the corporation, and he could hâve ail of the goods ; and that it should be 
bis business, but the stock, when issued, I should hold, and, as he could pay 
me, he was to pay me for the stock of the corporation, and it was to be turned 
over to me after the corporation was formed. I would transfer to the corpora- 
tion the goods, so that the corporation could hold the goods. It was talked be- 
tween him and myself that my aunt, Martha Martin, should be the third party 
to make up the corporation; that he could hold some of the stock, and Mrs. 
Martin should hâve enough so as to make her eligible as a party to the corpo- 
ration. I think it was about the Oth of June that he went into the store to do 
business. Some time in the month of June I did draw up an agreement under 
the statute to form a corporation, and also wrote a eertiflcate as required by 
law. Nothing further was doue with thèse two documents by me. They re- 
mained in my office. I never showed them to my brother, James Hudson, or to 
Mrs. Martha Martin. I did not complète the organization at that time on ae- 
count of the condition of my brother. I thought from week to week that clr- 
cumstances might change, and then I would complète the organization. So that 
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this was allowed to go from time to time until August, 1903, when my brother 
was away from the store for about six weeks, and returned the latter part 
of September or flrst of October, and after that pressing business matters of my 
own caused me to neglect to do anything further in regard to completing the 
organization of the corporation. My brother never saw the documents that I 
had drawn up. I never transferred to any one the title of thèse goods which I 
had from Mr. Newbegin. My brother was in the store and conducted the busi- 
ness entirely. He did not consult with me at ail in regard to the management 
of the business. Whatever goods I took from the store I purchased and bought, 
principally at prices at the time which he gave me, and practically paid for 
everything that I took from the store, and so far as I can recollect I never had 
any goods charged that I took from the store. I made purchases there the 
same as I purchased goods at other stores. I never had anything from the 
store but what was paid for. 

"There never was any talk between us about forming a partnership or that I- 
should ever receive any profit from the business. I was to hold the stock of 
the corporation, when formed, only as seeurity, and to be turned over to him 
as his property as he paid for it. I did what I did for the express purpose of 
having him go into business at Gullford to earry the business on as practically 
for himself. The idea of a corporation was that he could hold it and manage 
It best as his own, and I still be in a measure protected by holding the stock. 
I eannot state the time when I first knew of the name of the Hudson Clothing 
Company. It must hâve been some time in the summer. I was not consulted in 
so far as the name was concerned. My ftrst knowledge in regard to the name 
was obtained, not from my brother, but, I think, from seeing the advertisement 
which he put into the newspaper or on the boards he put out upon the highway 
or upon the corner of the store. We never had any talk whatever in regard to 
the use of the name, or in regard to the eonducting on of the business. I ad- 
vanced or let him bave money from time to time to pay, as he said, bills that 
he had contracted. I also paid notes that he had given ; thèse notes having 
been brought to me and indorsed by me for him. ïhe amount which I paid on 
aecount of debts which he had contracted aftCT he went into the store ag- 
gregate about $5,0()0. Thèse sums of money which I let him hâve I charged 
upon my books under the name of Hudson Clothing Company, exeept in some 
few instances. Thèse instances I am not now able to state the dates or exact 
amounts. Not having seen my books for some time to make examination, I 
used the name of the Hudson Clothing Company simply as an identification to 
keep the aecount by itself. I did indorse for him, from time to time, notes 
given to persons, firms, or corporations from whom he had purchased goods." 

Affairs continuée! in the manner thus described until Heniy Hudson 
filed liis pétition in bankruptcy; that is, until July, 1904, being more 
than two years, exeept that the name Hudson Clothing Company 
was publicly exhibited by a sign on the store where the business was 
transacted; that the bills received and rendered carried that title; 
and that, beginning with September, 1902, the aecount with the First 
National Bank of Guilford, at which the deposits of the business were 
made, which until that time had been kept in the name of James 
Hudson, was changed to Hudson Clothing Company, and checks were 
subsequently drawn as the checks of the Hudson Clothing Company. 
There was thus a gênerai holding out to the public to that extent. 
Although for the purpose of maintaining merely an estoppel in the 
strict sensé of the word, this eannot be availed of, as we hâve shown, 
it is available on the question of the existence of a copartnership in 
fact, because, as this ail occurred in the small town in which Henry 
Hudson lived, and as he admitted that he knew the name Hudson 
Clothing Company had been used, the learned judge of the District 
Court had a right to find as a fact that he knew, or ought to hâve 
known, the extent to which that had gone. Bearing in mind the 
153 F.— 34 
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fact tliat ail agreements as to which no particular form is demanded 
may either be proven as made expressly or proven as made by implica- 
tion, the fact of this public use of the name, apparently that of a co- 
partnership, must be given its due effect. 

At this point we return to Ex parte Sheen, 6 Ch. D. (1877) 335. 
It is true that it was held by the Court of Appeals that the mère 
fact that one who has held hiniself eut >to a small number of creditors 
as a copartner with a trader is not barred from proving against the 
trader, whatever may be his liabilities to the few persons with référ- 
ence to whom lie may be estopped ; but Lord Justice James, in his 
opinion, at page 337, observes that there was no actual copartnership 
in the case, and "no ostensible partnership, no holding out to the 
world, that is, to creditors generally, that there was a partnership, 
* * * so as to make a joint estate." This fairly implies that a hold- 
ing out such as we hâve hère may, at least to some extent, support 
a finding that there was a copartnership by implied agreement, or 
that the parties had drifted into the relationship of copartners in fact. 
This subject is treated sufficiently in Williams on Bankruptcy Prac- 
tice (8th Ed.) 166, 167, where there is a discussion of reputed owner- 
ship, which, of course, does not exist in the United States to any 
defînite extent, and also of an ostensible copartnership of the kind 
referred to by Lord Justice James, with some examination of the au- 
thorities on both thèse topics, which it is not necessary for us to follow 
out. 

It is plain that the original arrangement between the two brothers 
did not contemplate a copartnership, but simply an intrusting by 
Henry to James of property belonging to Henry, to enable James 
to work it up for his own beneiît. True it is that, in regard to the 
proposed corporation, the trustées of the estate of Henry Hudson 
cite Fay v. Noble, 7 Cush. (Mass.) 188, Bank v. Almy, 117 Mass. 
476, and Ward v. Brigham, 137 Mass. 34, to the point that parties who 
join in the contemplated organization of a corporation do not thereby 
become copartners. Two of thèse cases relate to the gênerai proposi- 
tion that members of a de facto corporation which is defectively or- 
ganized are not copartners, and the other to pecuHar circumstances 
with regard to the relations among themselves of partners contemplat- 
ing a corporation; the peculiar circumstances establishing no gênerai 
principle. None are at ail in point hère. The intention to form a 
corporation slumbered so thoroughly, and so long, that it is of no 
efïect. 

Probably the best définition of partnership is that found in the 
partnership act of 1890 (St. 53 & 54 Vict. c. 39), which reads as 
follows: "Partnership is the relation which subsists between per- 
sons carrying on a business in common, with a view of profit." It 
is necessary to note the significance of the words "carrying on a 
business," which implies a relation entirely différent from the en- 
forced relation of tenants in common, as the owners of a ship or 
of a house, who must either let the property lie idle or keep it in some 
way occupied or used, deriving a return from such occupation or 
use. Varions illustrations of the force of this distinction will be 
found in PoUock's notes to the act referred to, entitled "A Digest 
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of the Law of Partnership," (5th Ed.) 2, 3. Mr. Justice Gray, in 
Meehan v. Valentine, 145 U. S. 611, 618, 13 Sup. Ct. 972, 36 L. Ed. 
835, gives a définition almost precisely \\kt tliat which we hâve 
cited f rom tlie partnership act, as follows : 

"The requisites of a partnersliip are tliat tlie parties must hâve joined to- 
gether to fiarry on a trade or adveuture for their tonimoii heuefit, eafh eou- 
tributing property or services, aud liaviug a coiniuuuity of iuterest iu the 
profits." 

The difficulty vvith définitions, l'ike some of those brouglit forward 
by the trustées of the Henry Hudson estate, is that they put the 
agreeraent to share profits to the forefroiit. The right to sliare 
profits is, of course, an élément in a true copartnership ; but, when 
it is said that a copartnership in volves an agreement to share profits, 
it goes beyond the législative définition, and that of j\1r. Justice Gray 
which we bave quoted, and unnecessarily beyond them. The right 
to share profits, of course, exists ; but the right mav arise without 
anything in the nature of an express agreement, indeed, without any- 
thing in the nature of an implied one. The right to share profits is 
an indication of the existence of a copartnership, but it may resuit 
from an agreement to that eflfect, or it may flovv out of the relationship 
which exists between the parties. It is true that the présent case is 
embarrassed by the fact that, in the absence of any agreement as to 
the profits, in connection with the further fact that Henry Hudson con- 
tributed only assets, while James Hudson contributed only personal 
services, it may be difficult to détermine how profits would bave 
been shared, and therefore it is plausible to suggest that there could 
hâve been no profits, and consequently no partnership. Neverthe- 
less, both of thèse détails are met by Paul v. Cullum, 132 U. S. 539, 
550, 10 Sup. Ct. 151, 33 L. Ed. 430, where it was observed that, in 
the absence of any évidence showing a différent intention, partners 
would be held to share equally both profits and losses. 

The resuit is that, whatever may bave been the intention when 
Henry Hudson put the property into the hands of James Hudson 
to be managed by him, those gentlemen and the circumstances of the 
business drifted entirely away from it, and the relations between 
them must be determined by what afterwards ensued. Those rela- 
tions embraced ail the éléments necessarily included in the défini- 
tions given by the partnership act and by Mr. Justice Gray ; and 
it is impossible to characterize the substantial resuit except as bas 
been done by the learned judge of the District Court. 

The question of interest passed on by the learned judge of the 
District Court was fully explained by us in Hutchinson v. Otis, 115 
Fed. 937, 53 C. C. A. 419, in an opinion passed down on May 22, 
1902, which is the same case reported as Hutchinson v. Otis, 190 U. 
S. 552, 23 Sup. Ct. 778, 47 L. Ed. 1179. His décision in regard thereto 
conformed to the rule stated by us, and was undoubtedly correct. 

The decree of the District Court is afïînned, and the appellee re- 
covers his costs of appeal against the appellants as trustées. 
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CITY OF GRAND FORKS v. ALLMAN. 

(Circuit Court of Appeals, Eighth Circuit. April 22, 1907.) 

No. 2,4G5. 

1. MuNiciPAt, CoKPOBATioKS— Actions Against for Personal Injuey— Con- 

ditions Précèdent. 

Under Rev. Code N. D. 3899, § 2172, whicli requires as a condition précè- 
dent to tlie maintaining of an action against a city for a personal injury 
tliat a verified elaiin setting forth tlie time, place, cause, and extent of tlie 
injury shall be presented to tlie mayor and eommon council for audit and 
allowance witliin si.xty days after the happening of the injury, a claim is 
duly presented wliere it is presented to and filed by the city auditor within 
the specifled time. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 36, Municipal Corpora- 
tions, § 1704.] 

2. Same— Obstruction in Streets— Duty to Remove. 

It is the duty of a city whenever a dangerous obstruction appears in its 
streets, even though it was unauthorized, to use reasonable diligence to 
remove it, and what constitutes such diligence dépends on the facts in 
each case, and especially upon the fact whether the existence and danger- 
ous character of the obstruction was known, or in the exercise of reasonable 
supervision and diligence could hâve been known by the city in time to 
hâve caused its removal hefore it produced the injury complained of. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 36, Municipal Corpora- 
tions, §§ 1612-1615.] 

3. Same— Action for Personal Injury— Question of Négligence. 

In an action against a city to recover for a personal injury, it was shown. 
that, when walking at night on one of the most freqaently used streets of 
the city, plaintiff tell over a loose plank and was injured, that some time 
before a water pipe had been temporarily laid in the street upon the pave- 
ment and eovered to prevent freezing, and that the plank in question had 
been placed on the covering to keep it in place. Although it was not so 
placed by authorlty of the city, it had been there for a week or more prier 
to the injury. Beld, that under such évidence the question of the city'a 
négligence was properly submitted to the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3G, Municipal Corpora- 
tions, §§ 1745-1752.] 

4. Trial — Verdict>^-Consistency witii Spécial Findings. 

A gênerai verdict for the plaintiff in an action against a city to recover 
for an Injury received by plaintifC by falling over an obstruction in a 
Street, returned under instructions which authorized such verdict if the 
jury should flnd that the obstruction had been there for such length of 
time that the city in the exercise of reasonable care should hâve known of 
it, is not inconsistent with the answer to a spécial interrogatory stating 
that the jury were unable to flnd the length of time the obstruction had 
been there, where the évidence tended to shciw that it had been there for 
a number of days, but left the exact length of time uncertain. 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

Scott Rex, for plaintiff in error. 

C. J. Murphy and Fred S. Duggan, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. AUman, the plaintiff below, brought this 
suit against the city of Grand Forks to recover damages for injuries 
sustained by him by falling over an obstruction in one of the public 
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streets of the city. He recovered a judgment in the Circuit Court, 
and the city on this writ of error challenges it in argument and brief 
for three reasons : (1) Because there was no preliminary présentation 
of the claim for damages given to the city as required by section 2173 
of the Revised Code of North Dakota of 1899; (2) because there 
was no substantial proof of négligence on the part of the city ; (3) 
because the verdict was in disharmony with the spécial findings made 
by the jury. 

Was there a proper preliminary présentation of the claim? 

Section 3172 of the Code requires as a condition précèdent to main- 
taining a suit of this kind against the city that the claim "shall within 
sixty days after the happening of such injury or damage, be present- 
ed to the mayor and common council of such city by a writing signed 
by the claimant and properly verified, describing the time, place, cause 
and extent of the damage or injury." On February 6, 1905, with- 
in 60 days after the injury, which occurred on December 17, 1904, 
plaintifif presented to the city auditor a claim for damages correspond- 
ing to the requirements of section 3172, supra, and the same was 
filed by the auditor. A regular meeting of the council was to be held 
that evening, but for want of a quorum it was not held until Feb- 
ruary 16th, when the auditor advised the council of the filing of the 
claim and was instructed to return it to plaintiff with the information 
that, when presented according to the requirement of the statutes, it 
would be considered. 

A brief référence to the statutes and décisions of North Dakota 
will serve to show that the filing of the claim with the auditor was a 
présentation of it to the mayor and council within the meaning of 
the law. The mayor and common council of each city is constituted 
a board of audit of such city. Section 3171, Rev. Code 1899. The 
city council consists of the mayor and aldermen. Section 2173, Rev. 
Code, 1899. Only one writing signed by the plaintifif and properly 
verified is contemplated by section 3173, supra. When so executed 
and verified, it is to be presented to the mayor and council "for audit 
and allowance." Section 2174. Giving due considération to thèse 
provisions of the statutes considered collectively, we cannot agrée 
with counsel for the city that the claim should hâve been presented to 
the mayor separately from the council. The claim manifestly should 
be so presented to the body authorized to audit it as to secure the at- 
tention of that body, and, when that is donc, it would seem that the 
requirement of the statutes has been complied with. It was there- 
fore properly presented to the mayor and common council sitting to- 
gether as a board of audit. The mayor constituting one member of 
the council and one member of the board of audit was, to ail intents 
and purposes, presented with the claim when it was presented to the 
council. 

There obviously must be some way of presenting a claim which 
the city cannot, by its own action, thwart or prevent. If it could 
only be presented to the council when in session, that body, as illus- 
trated in this case, might fail to meet during the period within which 
the claim was required to be presented, and thus by its own wrong 
work a defeat of a meritorious claim. It was sought to be presented 
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on February 6th, when a regular meeting of the council should hâve- 
been held, but which, without any fault of the complainant, was 
postponed until after the statutory time for presentmg the daim 
had elapsed. The city auditor is by law required to keep his office at 
the place of meeting of the council or elsewhere as directed by the 
council; to keep a record of the proceedings of the council; to be the 
custodian of the corporate seal and of ail papers and records of the 
council; and to audit and adjust ail claims and demands against the 
city before they shall be allowed by the council. Sections 2168, 2170, 
Rev. Code, 1899. It appears from thèse provisions and from the 
obvions necessity of providing an effective way of presenting a claim 
to the final auditing board that the auditor is clearly intended to be 
the médium of approach to the council, and that, when a claim is pre- 
sented to and filed vi'ith him for audit and adjustment, it is presented 
to the council ; and this, we understand, bas been so held in the récent 
case of Pyke v. Citv of Jamestown, decided by the Suprême Court of 
North Dakota, February 15, 1906, and reported in 107 N. W. 359, 
wherein, after referring to the législation just pointed ont, it is said: 

"The auditor is tlie proper officiai chamiel tlirousli wliicli ail claims for dam- 
ages reach the city council and is the officiai représentative of the city council 
for receiving ail claims and demands against the city, including claims for 
Personal ln,iuries." 

In the last-mentioned case a large number of authorities are cited, 
and the conclusion there reached forcibly commends itself to our ap- 
proval. 

Was there sufficient évidence of négligence to justify the jury 's 
finding to that efïect? 

The ■ streets of a city are made and maintained at public expense 
for the use of its citizens and others who may lawfully pass over 
them, and a duty is cast upon a city to exercise ail reasonable super- 
vision, care, and précaution to maintain them in a reasonably safe 
condition so as to avoid, as far as possible, in jury to the traveling^ 
public. This gênerai rule necessarily implies a minor one that the city 
must, whenever even an unauthorized, dangerous obstruction ap- 
pears on its streets, use reasonable diligence to remove it. This 
duty is imposed upon défendant city by statute (section 2148, Rev. 
Code 1899, subd. 10), as well as on gênerai principles of law. Barnes 
V. District of Columbia, 91 U. S. 540, 23 L,. Ed. 440 ; District of Co- 
lumbia v. Woodbury, 136 U. S. 450, 10 Sup. Ct. 990, 34 L. Ed. 472. 
What is such diligence dépends upon the facts of each case, and par- 
ticularly upon the fact whether the existence and dangerous character 
,of an obstruction bas been known, or in the exercise of reasonable 
supervision and diligence could hâve been known, by the city long 
enough to enable it to remove it or cause it to be removed before an 
accident happens. 

The foregoing propositions of law are not disptited by either side, 
and were in substance and efïect given by the learned trial judge 
to the jury in this case. What are the facts? Plaintifï on the even- 
ing of December 17, 1905, when dark, was walking with two friends 
from East Grand Forks to Grand Forks. He had just crossed the 
bridge Connecting the two places, and was walking from the west 
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end of the bridge sidewalk across a corner of the public street to the 
main sidewalk, which did not align vvith the bridge sidewalk. Pedes- 
trians customarily walked there in traveling between the two places. 
As plaintiff was making this crossing he fell over a loose plank which 
had been placed over an iron water pipe lying temporarily for a 
short distance on the surface of the paved street while the regular 
water pipe was undergoing repair. On November 24th, three weeks 
before the accident, the iron pipe was laid across the street and two 
planks, one on either side of it, were spiked down to the street to 
hold the pipe steady and to permit traffic over it without injuring it. 
Some time thereafter manure was placed over the pipe to keep it 
from freezing, and it was claimed by the plaintiiï that the loose plank 
was placed there to hold the manure down. This was vigorously 
denied by the city. In the argument before us it seems to hâve 
been assumed as a fact that the city did not originally authorize the 
placing of the loose plank over the pipe line, and counsel for plaintifif 
concède for argumentas sake that on the évidence adduced the as- 
sumption was warranted. Notwithstanding that concession, it is an 
indisputable fact that the plank was there on the evening in ques- 
tion, that it was a dangerous obstruction to the street, and that plain- 
tiff fell over it and was injured. 

The plank was there at the time of and immediately before the 
accident serving a purpose which reasonably implied some perma- 
nency. The city introduced several witnesses who, after showing 
that it was more or less probable that they would bave noticed the 
plank if it had been there any length of time, testified that they had 
not seen it before the accident. Other witnesses called by plaintiff 
testified to the contrary. The sheriff of the county testified that he 
had noticed it lying there three or four days before the accident ; 
that when he saw it it was lying somewhat crosswise of the pipe, 
but that he straightened it out so as to cover the pipe, remarking at 
the time that "somebody is going to fall down hère and get hurt." 
Another witnes's testified that it had been there a week or 10 days be- 
fore the accident. 

Without further spécification, it is sufficient to say that there was 
évidence from which the jury might bave found that the loose plank 
in question had been there for at least a week before the injury. 

If, now, the city in the exercise of reasonable care ought to hâve 
known of the obstruction within that time, its duty was to remove it 
or take the conséquences. We think there was ample évidence to 
warrant the finding which the jury made on that issue in favor of the 
plaintiff. The city had many duties, which appropriately required 
daily supervision and inspection of its most frequented streets, im- 
posed upon it by law. Section 2148, Rev. Code 1899. Among them 
was to light and clean streets and prevent and remove obstructions 
therefrom. The obstruction in question was on a street very fre- 
quently traveled, forming a Connecting link between two important 
localities. It had been there several days and its dangerous condition 
had been the subject of comment by one of the most important officers 
of the county. It is difiïcult in cases of this kind to lay down defi- 
nite rules for the détermination of the issue of reasonable care. What 
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would import knowledge of an obstruction in one locality would 
necessarily be différent from what would do it in another. Tlie ob- 
ligation of care and inspection is more imperative where the street 
is much used than where it is little used, and reasonable care might 
be différent for each place. Considérations like thèse make the is- 
sue in question peculiarly appropriate for a jury. For some illus- 
trative cases where the existence of an obstruction for a short period 
of time has been held sufficient to charge défendant with constructive 
knowledge of it référence may be made to Carrington v. City of St. 
Louis, 89 Mo. 208, 1 S. W. 340, 58 Am. Rep. 108 ; Straub v. Citv of 
St. Louis, 175 Mo. 413, 75 S. W. 100; Mayor v. Johnson, 84 Ga. 379, 
10 S. E. 719 ; Larson v. Grand Forks, 3 Dak. 307, 19 N. W. 414. In 
the last-mentioned case it is said: 

"Wliether tlie corporation had notice or was negligently ignorant Is a ques- 
tion of fact for the jury. Notice will be inferred if tlie defect in the street or 
sidewalk has existed for a considérable length of time or from the fact that the 
defect had existed so long as to render it uotorious." 

See, also, to the same ettect, Thompson on Négligence, 761. 

Was the gênerai verdict inconsistent with the spécial fîndings? 

The Code of North Dakota empowers the courts of that state to 
require the jury to make spécial findings of fact, and provides that, 
if they are inconsistent with the gênerai verdict as found, a judg- 
ment as required by the spécial verdict shall be entered. The court 
below pursued that practice and submitted to the jury the following 
questions, to which answers were made as stated after each question : 

"(1) How many planl;s were used in the structure in question when it was 
put down on Noveniber 24, 1904? Ans. Two. 

"(2) Were such planlis spilied down to the pavement? Ans. Yes. 

"(3) AVas the planli which tripped the plaintitï one that was laid November 
24, 1904, or one that was subsequently laid? Ans. Subsequently laid. 

"(4) If you flnd in answer to question 3 that the plaulî which tripped plain- 
tiff was plaoed subséquent to November 24, 1904, for what time previous to the 
accident had it been continuously at the point of the accident? Ans. We don't 
know." 

The contention is that the fînding that the jury did not know how 
long the plank which tripped plaintiff had been located there is in- 
consistent with the gênerai finding under the court's charge to the ef- 
fect that it had been there continuously for such a time that the city 
in the exercise of reasonable care should hâve discovered it. We fail 
to discover any inconsistency in this. The jury under the évidence 
gave a very proper answer to the last question propounded to them. 
The proof rendered an accurate answer difificult. The witnesses placed 
the time variously from four to ten days. It does not foUow that the 
jury could not properly find that the plank had been there long enough 
to charge the city with knowledge of its existence merely because it 
was unable to definitely and accurately tell the number of days it had 
been there. 

There is an assignment of error predicated on the court's refusai 
to instruct a verdict for défendant based on the grounds that there 
was no proof of defendant's négligence, but was proof of plaintiff's 
contributory négligence. Proof tending to show defendant's négli- 
gence has already been considered, and it is sufficient to say that in 
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our opinion the issue of contributory négligence was properly left to 
the jury, and its finding thereon is conclusive. The case was tried 
below with great fairness and impartiality, which specially charac- 
terized the charge to the jury, and we find no reason to attribute 
the resuit to either préjudice or sympathy, as suggested by défendant'^ 
counsel. 

The judgment should be affirmed. 



FILES V. RANKIN. 

(Circuit Court of Appeais, Eiglitli Circuit. April 3, 1007.) 

No. 2,441. 

1. Sales— BiGirr ci- Rjescission— Feaudule>-t Concealment of Facts by PrR- 

CIIASEB. 

Whiio a purchaser, wlio stands on an equal footing with tlie selier as to 
access to means of obtaining liuowiedge of tlie value of tbe tliing soid, is 
not bound to disclose any Ivuowledge be may bave on tbe subject, if in ad- 
dition to keeping silent as to such knowledge be malces any stateinent 
wbicb tends affirmatively to the suppression of tbe truth, or is calculated 
to deceive tbe seller, or to distract bis attention from tbe real facts, bis 
concealment becomes fraudulent, and will afford ground for a rescission 
of the sale. 

[Ed. Kote. — For cases in point, see Cent. Dig. vol. 43, Sales, §§ 89, 92, 
lOO.J 

2. Same. 

Défendant purcbased from the receiver of a national bank for $25 a 
judgment held by tbe bank against a deceased debtor amounting to over 
$9,000. At the time of the sale, the bank held, as collatéral to the .iudgment, 
an assignment of a claim in favor of tbe debtor against an insolveut firm 
wliose assets were being administered by the court, wbicb was of consid- 
érable value, and on which a dividend had been declared and was then 
payable, amounting to nearly $900. Défendant knew of this collatéral, but 
tbe receiver did not, having succeeded prier receivers wbo had lost tbe 
évidence of the transfer, and there being uothlng on the receivers' books to 
put him on inquiry. Nor did the record in the iusolvency case show that 
the bank was the owner of tbe claim. The receiver lived at a distance, and 
the negotiations for the purchase were conûucted by eorrespondence, in 
which défendant made no mention of tbe collatéral, but stated bis under- 
standing that the debtor had died insolvent after going through bank- 
ruptcy, and suggested that tbe claim would soon be barred by limitation, 
and that if bandled at once a small sum might be realized, but even that 
was very doubtful. Held, that such statements and suggestions amounted 
to an active and fraudulent concealment of the facts, and entitled the re- 
ceiver to a rescission of the sale. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, |§ 89, 91, 92, 
100.] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

Since this case was bere on the former appeal (Files v. Brown, 59 0. C. A. 
403, 124 Fed. 133, to wbicb référence is made for a gênerai statement of the 
facts), tbe receiver bas amended bis pétition and placed bis right of recovery 
tipon différent grounds than before. ïbis cause of action then was and now 
is an équitable one to set aside an administrative order made in tbe court be- 
low in tbe matter of tlie receivership of the First National lîank of Little Rock 
then pending in tbe court, authorizing the receiver of that bank to sell a cer- 
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tain judgment for $9,230.09 in its favor agîiinst one Kelso to defeiidant Files 
for |25 and to rescind tlie sale made by tùe receiver pursuant to tLie terms of 
tluit order. Thereafter, and before défendant had taken any steps to realize 
on the judgment, the receiver filed his motion in the nature of a bill In equity 
to set aside the sale on the grounds of inadequacy of considération and failure 
by Files to impart to the receiver linowiedge whicli he possessed of the ex- 
istence and value of certain collaterals hMd by the bank as security for the 
payment of tlie judgment. AVe held on the former appeal tliat neither inade- 
quacy of considération alone nor silence by the vendoe as to his knowlpdge of 
the character or value of the thing sold vvarranted rescission of the contvact, 
and to those propositions we still adhère ; but \ve ordered the case romanded. 
with instructions to allow the receiver to amend his ))etition and to sot up other 
facts, if sueh there were, which might entitle him to the e(iuitable relief souglit. 
Later an amended pétition was filed in which it was charged tbat the bank held 
as collatéral security for the payment of its jndgnient against Kelso three 
notes executed by Thomas II. Allen & Co. of Memphis, and payable to Kelso. 
aggregating about .$9,000; that the maker of the last-mentioned notes had 
failed in business, and its estate was being administered in the court below for 
the beneflt of its creditors ; that before the sale of the Kelso judgment to dé- 
fendant an order of distribution of 11 per cent, on ail allowed clainis against 
the estate of Allen & Co., among which was one in favor of the First National 
P.ank on its notes held as collatéral for the payment of the Kelso judgment. 
had been passed and by reason thereof a dividend of ?989.70 was then due and 
payable to the receiver of the bank, and other money aud property were then 
in the hands of the receiver of the estate of Allen & Co. sufïlcient to pay in ail 
about §3,000 on the collatéral so held by the bank; that while negotiations 
were pending for the sak; of the judgment to défendant neither the receiver nor 
the Comptroller of the Currency, under \^'hom ho was actiug, had any kiiowl- 
edge that the Kelso judgment was securod by the collatéral mentioned, but 
that défendant was f'ully cognizant thereof, and iustead of observing silence 
with respect thereto, as originally charged, lie. with the purpose of sociu'iug 
the judgment for a nominal sum made statemeuts and représentations eoncern- 
ing the character and value of the judgment to the receiver which were false, 
fraudulent, misleading. and deceptive, and which did mislead and deceive him 
into selling the judgment for the inadéquate sum of .$25. Défendant in his an- 
swer to the pétition, after denying that he made any false and fraudulent 
statements, alleged as foUows : 

"The défendant further says that at the time he purchased the judgment 
in eontroversy he believed that said judgment was seeured by a collatéral 
claim against the estate of Thomas H. Allen & Co., but he did uot know it, and 
his information was meager and unsatisfactory. He had also been informed 
that there were as-sets in the hands of the receiver of said estate for the cred- 
itors thereof, but he h.as never examined the records to see what dividend, if 
any, had been declared." 

The proof fully establishes the allégation last quoted, and in our opinion goes 
further and discloses that defendiint not only believed that the judgment was 
seeured by collatéral, bxit that he knew it at the time he made the purchase in 
question. It establislies that sonie time before the sale of the judgment to de- 
fendant his attorney Iiad seen aud conversed with the receiver of Allen & Co. 
(«oncerning the claim of the bank against the estate of Allen & Co., and that 
about the time of the i)urchase défendant and his attorney called on him and 
uotifled him that the bank had recovered a judgment against Kelso which 
liiid been purchased by défendant, and, as the claim of the bank against the 
estate was held by it as collatéral security for the payment of that judgment, 
that he (defendiint), as owner thereof, was the owner of the claim against the 
estate. 

The évidence in the case, with (he admissions found in defendant's answer, 
taken in connection with the fact that Files did uot testify in his own behalf, 
satisfy us that he knew in the fall of 1002, while negotiating for the purchase 
of the judgment, that it was seeured by the collatéral in question, and that 
such collatéral was of considérable value. 

At a publie sale of assets of the bank held in 1899, the judgment was of- 
fered for sale, but no bid was made for it, and it remaiued undisposed of. 
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Cockrill, the original receiver, resigned soon thereafter. Mr. Auten suceefded 
him and served for a short time, after which E. F. Brown suf^ceeded him. 
Some time before Cockrill resigned, but how long the record does iiot disclose, 
the certiflcates of allowance in favor of Kelso which had been assigned to the 
bank were lest or misplaced, and as a resuit they were not turned over to bis 
suecessors in the receivership ; neither was there any mémorandum or Item 
in the books of the receiversbip sbowing the fact that the bank, held by as- 
signment or otberwise, Kelso's certiflcates of allowance against the estate of 
Allen & Ce, so that neither Auten nor Brown had any aetual knowledge of tbat 
fact. The records in the case of Houchens v. Thomas H. Allen & Co., in which 
the afi;airs of the latter company were being adniinistored, would bave dis- 
closed that Kelso had three allowauces against the estate, and tbat certiflcates 
of such allowances had been made to him, but they would not hâve disclosed 
that Kelso had assigned them to the First National Bank. It was in 1002, a 
year after Brown became receiver, that negotiations were entered upon by 
défendant for the purchase of the Kelso judgment. Brown resided in Chicago, 
the ComptroUer of the Currency was in Washington, and negotiations for the 
purchase were conducted by eorrespondence. Défendant opened the corre- 
spondence by inquiring of the ComptroUer if the judgment was for sale. He 
was referred to Brown, the receiver, to whom he on August 27, 1002, wrote, 
suggesting that possibly he, by reason of being the ovpner of some of Kelso's 
notes, might hâve some interest in the judgment, and saying: 

"If I could control the wbole judgment I think there is a bare possibility of 
securing a small amount in tbe way of dividends. As it is I am likely to get 
nothing. I am willing to pay a nominal sum for the bank's interest, which is, 
say, two-thirds, or thereahouts." 

It is not now pretended tbat défendant had any interest in the judgment 
sold. Neither is it contended that bis représentations to Bvown were inten- 
tional misrepresentations about tbat matter. After some eorrespondence de- 
fendant offered !f2.5 for the judgment. That ofCer was rejected, and the Comp- 
troUer on September 15, 1002, directed receiver Brown to dis])ose of the judg- 
ment at public auction at the termination of bis receiversbip. Nothing more 
was doue in the matter until October (Jth. when défendant roopened negotia- 
tions by writing tbe f oliowing letter to receiver Brown : 

"Dear Sir: Your letter to H. F. Auten, Esq., inclosing a letter from tbe 
ComptroUer of the Currency, of date September 1.5, 1902, in regard to tbe of- 
fer of $25.00 by me for a judgment in favor of the First National Bank against 
J. G. Kelso, deeeased, in the United States court at Texarkaua, has been shown 
to me by Mr. Auten. I note tbat the ComptroUer déclines the offer, and directs 
you to sell the judgment at public auction at tbe time you terminate your re- 
ceivership. Mr. Auten advises me that it will be impossible to close the liti- 
gation under two years, perhaps longer, and as this claim will be barred by 
the statute of limitation within a short time, and tiras whatover value it might 
hâve, if any, be lost, permit me to suggest that a sale now, at publie auction, 
or otherwise would give the purchaser the beneflt of whatever value it might 
bave. At a sale tvv-o or more years from now it would probably go off like it 
did at the former sale — 'No bidders,' hence no sale. My uiiderstanding is that 
Mr. Kelso went through bankruptcy and died insolvent. Ilence you will see 
that if any value attaches now it would be lost by a delay of two or three 
years. If it could be handled at once, a small sum might be realized, but even 
tbat is very doubtful, and unless sold at once, or in tbe very near future, it 
will be valueless. I own about one-third of the judgment, bought it wlth other 
assets at receiver's sale, Decemher 11, 1899, and if I didn't own tbat interest 
I wouldn't care to bother with the matter. Kindly submit the matter to the 
ComptroUer as to an early sale, and advise me of his conclusion in the prem- 
ises. Very truly yours, [Signed] A. W. Files." 

The letter was forwarded to the ComptroUer, who authorized the receiver to 
use his discrétion. That officer flnally relying upon the représentations and 
statements found in tbe letters of August 27tb and October (Jth, and with no 
Personal knowledge of the value of the judgment, concluded a sale to défend- 
ant for $25, and secured an order of tbe court permitting him to assign tbe 
judgment for tbat considération. A decree rescinding tbe sale was rendered by 
the Circuit Court, and it is from such decree that this ai)peal is proseeuted. 
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W. s. McKain, for appellant. 
Moore, Smith & Moore, for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAM S, Circuit Judge, after stating the case delivered the opin- 
ion of tiie coiirt. 

It is first contended by défendant tliat he and receiver Brown 
stood on an equal footing; tliat Brown knew, or by the exercise of 
ordinary care could hâve known, as much about the value of the 
judgment as he knew; and that in such circumstances the receiver 
had no right to rely upon any fraudulent représentation or conceal- 
ment which he (défendant) might hâve practiced. On the facts so 
assumed the proposition of law contended for cannot be disputed. 
It is well settled that where the means of knowledge are at hand and 
equally available to both parties, and where a party, instead of resort- 
ing to them, sees fit to confide in the statements of one whose inter- 
est it is to mislead him, the law will afford him no redress against 
his own imprudent confidence. Cooley on Torts, *p. 487 ; Slaughter's 
Adm'r v. Gerson, 13 Wall. 379, 20 h. Ed. 627 ; Farnsworth v. Duiï- 
ner, 142 U. S. 43, 12 Sup. Ct. 164, 35 L. Ed. 931 ; Yeates v. Pryor, 
11 Ark. 58; Hill v. Bush, 19 Ark. 528. But in the light of the 
pleadings and proof we are unable to view the facts as claimed. De- 
fendant knew that the allowed claims of Kelso against the Allen es- 
tate stood pledged as collatéral for the payment of the Kelso judgment, 
and he knew that they were of considérable value. Of those facts 
Brown knew nothing. Neither did his immédiate predecessor hâve 
any knowledge. What Cockrill, the first receiver, knew concerning 
them, is not disclosed; but it is a fact that, when he ofïered the 
assets of the bank at public auction in 1899, no one considered the 
judgment of any value. It was ofïered for sale, but no bid was re- 
ceived for it. If he then or subsequently had the assignments of 
Kelso's allowances against the Allen estate in his possession, they 
doubtless were considered of no value. They certrinly disappeared, 
and neither they nor any mémorandum of them were ever transmitted 
to his successors to évidence any claim of right on the part of the 
bank against the Allen estate. The testimony of both Brown and 
his predecessor, Auten, to the effect that they had no knowledge of 
the existence of any such claim, stands uncontradicted. But it îs 
said that Brown could bave acquired accurate information by investi- 
gating the means at hand and available to him for that purpose. It 
is claimed that, if he had investigated the records of Houchens v. 
Allen & Co., and made inquiries of the receiver in charge of the es- 
tate of that Company, he could and would bave ascertained the truth. 
We are unable to perceive, in the absence of anything in his own 
records, or in his own possession to suggest investigating the Hou- 
chens Case, what should bave moved him to make an investigation 
of tiiat any more than any other case; but suppose reasonable dili- 
gence would bave put him upon some inquiry in that case, and sup- 
pose he would hâve discovered that certain allowances had been made 
in favor of Kelso, we do not perceive how that fact would hâve given 
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him any knowledge or suggestion that Kelso had assigned the claim 
to the bank as security for the payment of his judgment. From ail 
the évidence we are unable to find that any such opportunities for 
information were open to Brown as would hâve put a reasonably 
prudent person upon inquiry concerning the facts which gave the 
Kelso judgment exceptional value. 

This brings us to a considération of the contents of the two letters 
of August 27th and October 6th, written to the receiver Brown by 
défendant and of their légal effect upon the transaction in question. 

Défendant, with the knowledge possessed by him of the value of 
the judgment, was dealing with a person residing at a distance. He 
desired to buy the judgment. However full his information might 
be, he was under no obligation in law to impart that knowledge to 
the owner of the judgment. Files v. Brown, 124 Fed. 133, 59 C. C. 
A. 403. Standing in no fiduciary relation to him, and owing him no 
duty to make disclosure of his information, he might bave observed 
strict silence on the subject and bave reaped the full advantage which 
his diligence in securing information gave him; but any activity on 
his part, which directly or indirectly tended to put the vendor oiîE 
his guard or mislead him to his injury, would afïord ground for the 
rescission of the sale. 

In Laidlaw v. Organ, 2 Wheat. 178, 4 L. Ed. 214, Chief Justice 
Marshall stated the case and delivered the opinion of the court, as 
follows : 

"The question in tliis case is whether the intelligence of extrinsic circum- 
stances, which might influence the price of the eommodity, and which was ex- 
clusively within the knoAvledge of the vendee, ought to hâve been communicated 
by him to the vendor? The court is of opinion, that he was uot bound to com- 
municate it. It would be difficult to eircumscribo the contrary doctrine witliin 
the proper limits, where the means of intelligence are equally accessible to 
both parties. But at the sanio time, each party must take care not to say or 
do anything tending to impose upon the other." 

Lord Eldon, in Turner v. Harvey, Jacob's Reports, 178, after de- 
claring the purchaser's right in gênerai to keep silence, said as fol- 
lows : 

"Very little is suffieient to affect the application of that principle. If a word, 
if a single word be dropped which tends to mislead the vendor, that principle 
will not be allowed to operate." 

Pomeroy, in his work on Equity Jurisprudence (volume 2, § 901), 
after laying down the rule that in cases unafifected by fiduciary rela- 
tions silence by one of the contracting parties having a peculiar 
knowledge of the subject may be observed with impunity, makes the 
following statement: 

"If, in addition to the party's silence, there is any statement, even any 
word or act on his part, which tends affirmatively to suppression of the truth, 
to a covering up or disguising the truth or to a withdrawal or distraction of 
the party's attention or observation from the real facts, then the Une is over- 
stepped, and the concealment becomes f raiululent." 

Story, in his work on Sales ([4th Ed.] §§ 175, 177), observes as 
follows : 

"If a vendee hâve private information with regard to any extrinsic fact or 
event, which materially affects the value of the subject-matter of sale, he would 
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not be legally bound to divulge it, unless a spécial trust were either espressly 
or impliedly reposed in him. * • * gncli cases are, however, closely scruti- 
nlzed, and it behooves a person talfing such an advantage to be careful lest lie 
say auything wliicli is calculated in tlie slightest degree to mislead, for the 
sniallest fraud is sufficient to poison a contract. * * * jf there be any 
studied efforts [on the part of either party to a contract of sale] to prevent the 
other from coming to any knowledge relating to the sale and, espeeially if 
there be any false suggestion or représentation, however slight, the transaction 
will be fraudulent and void." 

Applying the foregoing well-established principles to the facts of 
this case, we cannot escape the conviction that défendant did not 
observe that indiffèrent attitude toward the transaction which was 
required of him. There seems to hâve been a covert attempt on 
his part to attract the receiver's attention to ail the facts which min- 
imized the value of the judgment and to turn his attention from 
those which magnified that value. 

Défendant had some tinie in September, 1902, ofifered $25 for 
the judgment at private sale. The Comptroller declined to sanction 
the sale for that sum, and so advised the receiver, and directed him to 
■dispose of the judgment at public auction at the termination of his 
receivership. It is in the light of ail thèse facts that the letter of 
October 6th should be considered. Défendant wanted to buy the 
judgment, had made an offer for it which had been rejected, and 
negotiations had apparently closed. Upon the détermination of the 
Comptroller to sell it at public auction, défendant volunteered his 
good services. In the letter of October 6th he gratuituosly suggests 
that the sale of the judgment at public auction at the time of the 
termination of the receivership would postpone it so long that the 
statute of limitations might bar recovery upon it. He incidently 
alludes to Kelso's death, insolvency, and bankruptcy, and says: 

"Permit me to suggost that a sale now at public auction or otherwise would 
give the purohaser the benefit of whatever value it niiglit hâve. * * * if 
any value attaches now it would be lost by delay of two or thre* yesira. * * * 
If it could be handled at once, a small sum might be realized ; but even that is 
very doubtful. Kindly submit the matter to the comptroller," etc. 

That letter, by its suggestive références to the death, insolvency, 
and bankruptcy of Kelso, to the worthlessness of the judgment and 
to the need of hasty action to realize even a small sum and prevent 
the bar of the statute of limitations, went far beyond that silence 
which the law under the circumstances permitted défendant to in- 
dulge. He had knowledge of the value of the judgment which he 
artfully concealed. His suggestions were well calculated to divert 
the mind of the vendor from inquiring concerning the value of the 
judgment, to forestall the public auction and secure acceptance of 
his once rejected ofïer. The receiver acted upon them, accepted the 
original ofFer, and closed the sale. 

Counsel for appellant invokes the principle that mère expressions 
of opinion as distinguished from statements of fact are not action- 
able. That proposition may be conceded, but from what has already 
been said there is more in this case than that. There was such an 
artful concealment of facts by the purchaser as was calculated to 
and did mislead the seller, throw him ofï his guard, and prevent his 
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making an independent investigation as to the value of the subject 
of sale. Under the authorities cited, tliis, without more, is enough 
to warrant a rescission of the sale. 

The case was tried below in harmony with the principles now an- 
nounced, and the decree as rendered is affirmed. 
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(Circuit Court of Appeals, Second Circuit. Marcb 2G, 1907.) 

No. 70G. 

1. Collision—Perso XAL In.tuiîies— Contributopy Neoltgexcf.. 

In an action for injuries to plaintilf by a collision l)etvveen défendant tug 
and one of several fioats attaclied to a doclc, wlietlier iilaintifC was négli- 
gent held for the .jury. 

2. Same — Neoligexce. 

Défendant tug while going up a river to defcndant's coal dock, wliich 
was loeated just below tbe dock to wbich plaintiff's boat was nioorcd, col- 
lided with tlie outer of soveral floats attached to such dock, and the shock 
being comnuinicated to eîich i)laintifl.' was cauglit and injured as be was 
standing on a stringer in frr)nt of the bulkhead of tbe dock. ïhe marieuver 
exécutée! by the tug at the time of tlie collision was tlie usual one apart froni 
the degree of violence of the contact, and it also appeared that the niaster of 
tlie tug, by rcrtson of intervening cars on one of the Jlonls. and i)laintiff's 
stooping posture, could uot liave seen hini, and dld not kuow of bis danger- 
ous position. Ilcld, that the niastcr of tlie tr.-uisfer was not négligent lu 
adopting the nianeuver executed at the time of the collision, nor in failing 
to discover plaintiff's présence eithcr just prior to tbe collision or as tbe 
tug was approaching tlie dock at a time when plaiutilï was in a place of 
safety. 

3. Same — Négligence — Question for Jury. 

In an action for injuries to plaintiff in a collision between defendant's 
tug and a séries of floats attaclied to a dock, whetlier tlie niaster was nég- 
ligent in causing bis tug to come in violent contact with one of the floats 
witliout knowing that persous were uot working in or around theni, licld- 
for the jury. 

In Error to the Circuit Court of the United States for the Northern 
District of New York. 

^Yrit of error by défendant below to review judgment of tlie T'nited States 
Circuit Court for the Northern District of New York, entered upon a verdict 
lu favor of plaintiff below, for .'S20.]3-1.2(i for yiersonal injuries. The undis- 
puted facts matcrial to the issues presented lierein are as follows : ïhe de- 
fendant is the owner of a dock kiiown as the "Hsli dock," on the east side 
of the Harlem river, above tlie AVillis Avenue Bridge, The river at this point 
is about 400 feet wide. At said dock there is a bulkhead with piles for mooring 
vessels. Outside of the bulkhead there are .spriiig tender piles bowed and 
keyed info stringers stretclied along the outer edge of tlie bulkhead. There 
are tliree rows of thèse stringers eight or ten inclies wide, and so loeated the 
one above the other that a person may step down on theni froni the bulkhead. 
The plaintiff was captain of a barge, and on the niglit before the accident had 
brought her to said bulkhead at the fisli dock and had discbarged bis cargo. 
During the nigbt a scow loaded with aslies, a car float loaded with cars, one of 
defendant's tugs, and another float loaded with cars, ail belonging to défend- 
ant, liad coine up alongside of plaintiff's barge in tlie order stated, and lay 
there lashed together and to each other in the usual way. In tbe morning, 
while the plaintiff was waiting for a tug boat to take hini away, he discovered 
that the breast line on the starboard bow of liis barge had slipped down on the 
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spile, and the knot was jammed in between the spile and the barge so tliat he 
could not haul it out. He called on his deck hand to assist bim and to pry 
ont the barge from the spile, and stepped down on the lower one of the three 
stringers, and while standhig, either with one foot on the rail of the boat and 
one on the stringer, or with both feet on the stringer, and stooping over to 
reach for and pull up the line, he was thrown down between the bulkhead and 
the barge by the shock of the barge striking the bulkhead, and caught on a 
stub on the dock, and while in this position was again struck and crushed 
and seriously injured. The conditions leading up to and causing this dam- 
age were as foUows: Just prior to the accident, the defendant's tug, Trans- 
fer No. 4, 92 feet long, was coming np the river, bound for the défendants 
coal and water dock located just below the flsh dock. The tide was setting up 
the river. The beats at the flsh dock projected out over 100 feet, and on the 
opposite side of the river lay a schooner and hoister projecting out about 35 
feet. In order to round to against the tide, so as to enter the coal and water 
dock, the master of the Transfer No. 4 stopped his boat after he cleared the 
Willis Avenue Bridge, ported her helna, then backed and filled so as to let her 
Btern swing up with the tide, went ahead so as to bring her bow against the 
side of the outside float, and then, while her stern was swinging up river 
with the tide, he worked along the edge of the float toward the coal and water 
dock. The impact caused by the striking of this Transfer No. 4 against said 
float, and communicated through the intervening beats to plaintifC's boat and 
the dock, caused the plaiutiffi to fall and reçoive the injuries complained of. 

H. G. Ward and William Greenough, for plaintiff in error. 
R. J. Donavan and Herbert D. Cohen, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The single assignment of error 
challenges the action of the trial judge in refusing to direct a verdict 
for the défendant on the ground either that the défendant was not 
in fault, or, even if in fault, that plaintiff's fault contributed to cause 
the in jury. 

The contention of contributory négligence need not be discussed. 
The plaintiff, it is true, when he saw the approaching boat 100 feet 
away, was in a place of safety, and he put himself in a perilous posi- 
tion where apparently he would be likely to be injured by a very slight 
jar or disturbance of the water. But this question was one peculiarly 
for the jury, the burden of proof was upon the défendant, the facts 
were fairly submitted to them in a charge to which no exception was 
taken, and their verdict is conclusive upon this point. 

A more serions question is presented upon the contention that no 
négligence has been shown on the part of the défendant. The maneu- 
ver executed by the master of Transfer No. 4 appears to hâve been 
a usual one in such conditions when it is necessary, and, barring the 
question of the violence of the jar in contacting with the float, seems 
to hâve been properly performed. There is considérable testimony to 
the effect that that was the only practicable way in which to reach 
the coal dock with this boat in a flood tide and with the accumulation 
of boats at this point. 

Furthermore, we find no négligence in the fact that the master of 
the transfer did not see the plaintiff at the time of the colhsion. The 
évidence shows that he was in a position where he could not be seen 
from the transfer. The plaintiff himself testifies as f ollows : 

"I could not look over the cars. She went past the cars. I could not see It, as 
the cars were between me and the transfer, until after she went by them- 
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From the place where I stood, I could not see the boat. The Transfer I gaw 
eoming up the river, after she passed the Une of freight cars on that float. 
'l'hen I could see her after that. I could not see it when it was b^hind tliat 
line of cars ; but after she passed I could." 

And it appears further from his testimony that at the time of 
the accident he was stooping over so far, in order to get at the line, 
that probably his body was ont of sight. , 

Nor do we find any neghgence on the part of the master of the 
Transfer by reason of the claim that he could hâve seen plaintiff 
when the Transfer was coming up the river, for the plaintiff at 
that time was in a place of safety. As he says : 

"I was standing on the string pièce. I hadn't stepped down between the 
boat. I was standing on the string pièce when I got hit. When I looked down 
the river and saw the Transfer, I ^^'as on the bow of my boat; on the deck. 
We were just starting to get the rope up with the pike pôle. We had tried 
it with a pike pôle, and were just going to try the other way. At that time 
the Transfer was headed right up the river, and was, I should judge, about 
the length of 100 fect from me. * * * She was, I should .iudge, about 100 
feet — not from me, but from the railroad float. She was further ont in the 
river towards the railroad float. She was not opposite the railroad float. The 
tug was below the railroad float. She was coming up towards the railroad 
float, outside. She was about 100 feet below the railroad float" 

Nor do we find any négligence in the failure of the master of the 
transfer to give any signal by means of whistles or bells. There are 
no rules of navigation which provide how warning of such a maneuver 
shall be given. 

It is further immaterial whether upon the whole case we would 
hâve been disposed to hold that the master of the Transfer was guilty 
of négligence, or that the impact of the blow upon the outside float 
was not of such force as to raise a presumption of négligence. It 
may well be that the disturbance caused by such impact was no greater 
than the displacement which would hâve resulted from the waves and 
swell caused by such a tug in passing along up the river without stop- 
ping, or in maneuvering to enter the coal and water dock without 
coming in contact with any other boat. The sole question presented 
to us upon this record is whether there was any such évidence of 
négligence to go to the jury as would be sufficient to justify them 
in finding that the agents of défendant were négligent. 

It appears from the record that defendant's agents knew that there 
were people living and working on and about thèse boats, and that, 
if a moving boat came in violent contact with them, it might cause 
injury to such persons. And, while there is considérable testimony 
to the effect that this blow was so slight that it could not hâve been 
communicated through the whole flotilla of boats to the place where 
the plaintiff was standing with such violence as to throw him down in 
the manner described, yet we are not at liberty to ignore the testi- 
mony of the plaintiff and mate on this point. The plaintiff testified 
that the first crash knocked his feet from under him. His condition 
sufficiently indicates the violence of the second shock. 

The testimony of the mate on this point was as follows : 

"I was standing on my feet. I was helping the captain. I did not hâve hold 
of anything when I fell down. I felt a jar. It affected me as if I was going 
down. I went. It threw me. It felt like a hard shock. It pitehed me for- 
153 F.— 35 
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ward about two and a lialf feet. I was on the deek of the boat. I was half 
of me off the boat — some on the boat and some over. 1 had to catch onto some- 
thing. I catehed onto the dock. Tbat prevented me from falling. I heard 
the crash. I could not say where that was. * * * Tliis noise which I heard 
was towards the river. As I was pitehed forward, I fell on my hauds. The 
deck, in référence to the dock, was pretty much near level. I la,y tliere flat 
I answered the conrt tliat I canght on the dock, or I would bave fa lien. But I 
fell. But I would hâve falleu into the river if it had not been for the dock." 

It appears, ftirthermore, from the testimony of the witnesses for 
défendant that it is the duty of such boats, when about to exécute 
such a maneuver, to hâve lookouts to notify the master if there are 
pepple vvorking in and around the boats, and that, if the lookouts on 
this occasion had seen any one on the boats, they would hâve notijîed 
the captain, and "in that case he certainly would not hâve run up 
against them." And the experienced master of one of defendant's 
transfers, which was lying at the dock at the time of the collision, 
testified in regard to the custoni in the exécution of such a maneuver 
as follows: 

"As a matter of précaution, as a matter of safety to the boats I ara cominR 
up against, I hâve to bring my boat in touch with the adjoining boats in such 
mauner as not to throw any one down, or break anything." 

It appears, further, that the gross tonnage of the Transfer was 102 
tons. 

In thèse circumstances, the qtiestion of defendant's négligence was 
submitted to the jury by the court upon an exhaustive considération 
of the évidence and a fair and correct statement of the law applicable 
thereto, and to which no exception is urged. 

We are, therefore, concluded by the verdict of the jury, and the 
judgment thereon must be affirmed. 

NOTE. — The following Is the opinion of Ray, District Judge, on motion to 
set aside a verdict: 

RAY, District Judge. No point or question is rai&ed that there was any er- 
ror in the admission or rejection of évidence or in tbe charge to the .iury. 
Under ail the évidence in tbe case a fair question of négligence and of freedom 
from contributory négligence was presented for the détermination of the jury. 
Tbe plaintiff was very severely crushed and in.iured from his shoulders to 
his feet inclusive, and thèse injuries are permanent, and plaintiff will never be 
any better or free from pain. In ail human probabillty he will grow worse. 
He will never be able to dress and undress himsclf, or do any labor except 
light work with his hands. Considering his âge and liis earuing power both 
before and since the accident, and the nature and permanence of his injuries, 
the damages awarded were not excessive ; indeed, they were moderato. There 
was an abundance of évidence to sustain a flndiug of négligence on the part 
of the captain of the defendant's tug that ran against the floats and jammed 
them against the canal boat of the plaintiff wbere he was at work with his 
mate in plain sight of the captain of the tug that did the damage going up 
the Harlem river. If the captain did not see them, he ought to hâve seen 
■them. He had an abundance of sea room in which to maneuver and turn his 
tug, and evidently could bave run into the water and' coal dock without com- 
ing in collision with the floats had he regafded it of moment or importance 
so to do. His évidence disclosed that he was ignorant, self-opinionated, cold- 
blooded, and reckless. He ran into the Une of boats moored to this wharf, thi' 
canal boat next it, then the scow, and then defendant's heavily loaded floats 
with another tug between, recklessly and with great and unnecessai-y force in 
any event and with an utter disregard of the safety of those on and about 
those vessels. The évidence of Samuel Sprague, a witness for défendant, shows 



M'CONNELL V. DENNIS. 547 

the eaptain of the tug in questioji did what he ought not to bave doue. The 
évidence tended to show the collision was exceedingly' severe and tlien per- 
sisted in. Tbe évidence of John Johnson, a witness for défendant, and who 
was on the tug, shows it was the duty of those thereon to keep a loolvout for 
people on or about beats tied to the wharf and those tied tbereto outside, and, 
if any one was there, not to corne in collision. Still the eaptain of the tug said, 
in substance, the only purpose of a watch or lookout was to euable tbeni to tes- 
tify how the injury was done in case of a collision and resiiitins; damage and 
not to enable hini or make it bis dut}' not to corne in collision witli vessels tied 
to a dock. Tbe cai)tain of tbis tug testified as to tbe purijose of tbe watch ou 
the tug for persons on vessels tied to a dock: 

"Q. What did you keep a lookout for? What was the reason for yonr keej)- 
ing a lookout? A. It is tbe rule that we sbould carry a lookout; tbat is ail 
the reason I can give you. In case of accident in case of collision, tbat a mau 
sbould be there on the bow of tlie boat to see Just what is met with ; tbat is 
the only reason I can give you for a looliout. Q. Let nie see if I understand 
you. The reason for yovir keeping a lookout was in case you iu.iured sonie- 
body, tbat you niight be able to tell about it? A. Yes, sir. Q. So you migbt 
be a witness? A. That is what they are stationed out there for. Q. They are 
not stationed there for tbe purpose of warning mon of your approacb or pre- 
venting a collision? A. Xo, sir. Q. They are simply put there for tbe pur- 
pose in case you do run a nian dowu, and be is drowned, you may be able to 
testify you saw bini go down? A. Yes, sir. Q. That be wcnt down? A. Yes, 
sir. Q. llow you came to put bim down? A. Y'es, sir." 

■ Tbis was contrary to the crédible évidence in tbe case. Tbe ca]itain of this 
tug gave no warning of bis approacb or that he was intending or exi)eeted to 
strike this fleet of boats — plaintiff's canal boat iunerniost and next the dock. 
Tbe plaintifi! was not down between the dock and lioat, but standing witli bis 
whole body from tbe bips up in plain view of those on the tug. The collision 
threw the canal boat against bim, and caused liini to fall down lietween the 
boat and dock, and a second surge of tbe boat caused by anotber blow of the 
tug crushed bim. Refore getting in tbis position be looked up and down and 
saw tbis tug going up the Harlem river in niidstream aud notbing to indi- 
cate it would or was intending to conie in collision. Ile bad no reason to ap- 
prebend this tug would go up, turn. and then butt bead ou into tbis line of 
boats. Tbe jury was amply justifled in finding al)sence of contributory négli- 
gence, which, indeed. was not pleaded until during tbe trial by auienduient 
there allowed. AU thèse questions were for tbe .jury. Tbe case was not tried 
or submitted on any theory tliat there was any presmuption of négligence ou 
the part of défendant arlsing from tbe fact of the collision and in.iury. 

Tbe verdict was fidly justified, and tbe motion for a new trial is deuied. 



McCONNELI. V. DENNIS et al. 

(Circuit Court of Appeals, Eighth Circuit. May 7, 1907.) 
No. 2,488. 

1. Injunction — Actions — Necessabt Parties — Défendants. 

In a suit in equit.y in a fédéral court to en.ioiu the défendant from pro- 
ceeding under an oil and gas lease wbich obligated bim to operate for oil 
and gas for a terni of years, and to pay royalties in kind and in cash to 
tbe owner of the land, the right of complainant to relief being based on 
tbe alleged invalidity of such lease, tbe landowner is an indispensable par- 
ty, without whose présence tbe court can make no decree. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injanction, § 212.] 

2. ArpEAL — Matteks Keviewable— Defecï of Parties. 

Wbere a decree was entered in favor of a comiilainant in a suit in which 
because of the absence of an indispensable party whose rights were di- 
rectly affected the court was not warranted in grauting any relief, the de- 
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fect of parties cannot be waived by the parties before the court, anfl the 
fact that no objection was made on that ground cannot prevent the con- 
sidération of the question by an appellate court. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 2, Appeal and Brror, 
§ 1189 ; vol. 37, Parties, § 109.] 

Appeal from the Circuit Court of the United States for the District 
of Kansas, 

L. W. Keplinger (J. B. Ziegler, on the brief), for appellant, 
W. H. Sproul and John H. Atwood, for appellees. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

ADAMS, Circuit Judge. This case présents a controversy between 
two rival claimants to the mining rights in 320 acres of oil land 
situated in Chautauqua county, K^n. Prior to July, 1902, Amanda 
Miller, of California, owned the kad. By a deed dated July 21, 
1902, recorded in the office of the register of deeds of Chautauqua 
county on August 25, 1903, she conveyed it to Abba Clair McCready, 
who, on August 25, 1903, by an instrument duly recorded on August 
28, 1903, leased the oil, gas, and mining rights on the land to P. D. 
McConnell, the défendant herein. There were reserved to the lessor 
as rent or royalties one-sixth interest in ail the oil that might be pro- 
duced from the premises and also $200 per year for each and every 
gas well sunk and successfully operated thereon. By an instrument 
dated September 18, 1902, Amanda Miller leased the same land to 
complainants, Dennis and others, who constituted a copartnership un- 
der the name of the Sedan Development Company. This lease in 
terms conferred upon the lessees an exclusive right to conduct mining 
opérations for gas or oil on the leased premises and reserved to the 
lessor royalties in the event gas wells should be sunk, at the rate of 
$5 per month during the time product of value should be taken there- 
from or in lieu thereof one-tenth of the oil or other product found 
therein, and until wells should be sunk the sum of $32 per year 
fixed, with some alternative provisions. This lease was recorded in 
the proper registration office February 3, 1903, and is assailed by de- 
fendant as void because unequal, uncertain, unfair, and unilatéral in 
its covenants and for other reasons. 

Complainants in their bill filed for équitable relief allège their own- 
ersbip of the lease acquired from Amanda Miller, their possession 
of the land, and their exclusive right to mine and drill foi ->il, gas, 
and minerais. They further allège that défendant McConnelî and 
others named as having some undescribed interest in the land, with- 
out consent of the complainants, entered upon the premises with tools, 
machinery, and other préparation for mining opérations with the in- 
tention of taking and appropriating the gas, oil, and minerais belong- 
ing to complainants to his or their own use and prayed for an in- 
junction restraining them from doing so. Défendant McConnell alone 
answered the bill. He denied complainants' possession, alleged im- 
perfections in their title, and justified his possession and right to 
mine the lands under his lease from McCready. The final decree 
confirmed complainants in their title and ordered as foUows; 
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"That said defendajats and each of tliem and ail persons claimhig-, by, 
tlirough or under tliem or elther of them, be, and tliey are liereby, pernianently 
restrained and enjoiued from setting up or asserting any right, title, claim, or 
interest in or to the oil and gas in and upon said land, as against tlie riglits 
of said complainants therein, under and by virtue of their said lease, or from 
Interfering in any way with tlie complainants, their beirs or assigns, in the 
opération of said land under their said lease." 

Many objections are made to the decree, but, as one is décisive, 
we do not deem it essential to consider any other. 

Défendant, according to the ternis of his lease from McCready, 
owed to her constantly accruing royalties, rights, and privilèges. 
His lease from her obligated him for a certain period of 15 years 
and as much longer as gas or oil should be produced in paying quan- 
tities, to deliver to her one-sixth of ail the oil as and when produced 
in kind, to pay her $200 per year for each gas well sunk by him as 
long as gas should be sold therefrom, and to furnish gas for a family 
occupying the résidence on the premises. The value of her royal- 
ties, rights, and privilèges according to the terms of the lease depend- 
ed upon successful mining opérations to be conducted by the lessee. 
Anything that would interfère with or prevent his production of oil 
or gas on the leased premises necessarily affected, reduced, or extin- 
guished her royalties in kind or cash and other privilèges which 
depended upon such production. 

The bill was solely for injunctive relief to restrain McConnell, the 
lessee, from drilling, boring, or conducting mining opérations on the 
premises for the production of oil or gas. The decree, after finding 
that complainants are entitled to the relief prayed for, proceeds to 
confirm them in their exclusive right and title under their lease to 
conduct mining opérations on the premises and permanently en- 
joined and restrained McConnell from asserting any right, title, 
claim, or interest thereon, or from in any manner interfering with 
complainants in the exercise of the exclusive right so confirmed 
in them. Nothing could more effectually extinguish Abba Clair Mc- 
Cready's rights secured by the lease than such a decree. Obé- 
dience to its command by McConnell necessarily put a stop to her 
royalties in kind and in money and the enjoyment of the other 
privilèges secured to her by her lease and contract with McConnell. 
She was not made a party to the suit, and her contract was stricken 
down without any opportunity to be heard in défense of her rights 
under it. This is contrary to natural right and well-estabHshed prin- 
ciples of equity jurisprudence. 

In the leading case of Shields v. Barrow, 17 How. (U. S.) 130, 
141, 15 L,. Ed. 158, the Suprême Court, after expounding the meaning 
of the forty-seventh rule in equity and the provisions of the act of 
February 28, 1839 (5 Stat. 321), which makes provision, when some 
défendant may not be an inhabitant of or found within a district or 
may not voluntarily appear to an action, for entertaining jurisdiction 
and rendering a decree binding upon the parties before the court, but 
without préjudice to others not brought into the case, observes as 
follows : 

"It reniains true, notwithstauding tho act of Congress and the forty-sev- 
enth rule, that a Circuit Court can make no decree aiïecting the rights of au 
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absent person, and can make no decree between the parties before It, which so 
far involves or dépends upon the rights of an absenc person that complète 
and final justice cannot be done between the parties to the suit witliout afïect- 
ing those rights. To use the language of this court, in Elmendorf v. Taylor, 
10 Wlieat. (U. S.) 107, 6 L. Ed. 289 : 'If the case may be completely decided, 
as between the lltigant parties, the eircumstance that an iuterest exists in 
some other person, whom the process of the court cannot reach — as if sueh 
party be a résident of another state — ought not to prevent a deeree npon its 
merits.' But, if the case cannot be thus completely decided, the court should 
inalie no deeree." 

The doctrine of that case has been repeatedly affirmed and applied 
by the Suprême Court to ca.ses in which the fact appeared that no 
final décision could be made between the parties to the suit and 
those represented by them without affecting the rights of absent 
unrepresented parties. For the latest expressions of the rule réf- 
érence is made to Svvan Land & Cattle Co. v. Frank, 148 U. S. 603, 
611, 13 Sup. Ct. 691, 37 L. Ed. 577; Cahfornia v. Southern Pacific, 
157 U. S. 329, 349, 15 Sup. Cf. 591, 39 L. Ed. 683 ; Minnesota v. 
Northern Securities Co., 184 U. S. 199, 235, 23 Sup. Ct. 308, 46 L. 
Ed. 499; Sioux City Terminal R. & W. Co. v. Trust Co. of N. A., 
37 C. C. A. 73, 82 Fèd. 124, 136. 

In the case now before us the complainants' right to the injtmctive 
relief prayed for necessarily dépends upon the validity of the Mc- 
Cready lease. The question of its validity lies at the foundation 
of their right of action. If it is valid, the complainants are entitled 
to no relief. If invalid, the complainants may be entitled to some 
relief. She is, therefore, within the rule referred to, an indispen- 
sable party to complainant's action. Her rights are materially af- 
fected by the deeree made or b)- any deeree that can be made in 
the case ; and it cannot proceed without her. She is in the same 
plight in which the New Albany & Salem Company, in the case of 
Northern Indiana R. Co. v. Michigan Central R. Co., 15 How. (U. 
S.) 333, 14 L. Ed. G74, was found. As it was impossible to décide 
the controversy in that case without deeply afifecting the New Albany 
Company, the bill was dismissed. Dur attention is called to the 
principles discussed in Osborn v. United States Bank, 9 Wheat. (U. 
S.) 738, 843, 6 L. Ed. 304, and Vetterlein v. Barnes, 134 U. S. 169, 
172, 8 Sup. Ct. 441, 31 L. Ed. 400, but it is thought those cases in- 
volve such a différent relationship between the parties to the case and 
those not made parties as in the light of the authorities already cited 
renders them inapplicable to the présent case. 

No objection appears to bave been made below to the court's 
proceeding to a deeree in the absence of Abba Clair McCready ; 
but that is unimportant. The case is now hère on appeal for a 
hearing de novo, and we cannot avoid considering the question wheth- 
er the parties are sufficient to warrant a deeree granting anv relief. 
Hoe V. Wilson, 9 Wall. (U. S.) 501, 19 L. Ed. 762. 

As it is possible that the defect of parties can be cured, we will not 
dismiss the bill, but reverse the deeree as rendered and remand the 
cause to the Circuit Court with directions to dismiss it unless by some 
appropriate procédure, within a time to be fixed, indispensable parties 
are brought into the case, It is so ordered. 
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CHITWOOD V. UNITED STATES, 

(Circ-uJt Court of Appeals, Eighth Circuit. April 27, 1907.) 

No. 2,4.";.j. 

1. Cr1MII\-AL LaW— EviDEXOE— CoEIiOBOlîATIVE FaCTS. 

On the trial of a défendant cliarsert, under Kev. St. § 54G7 [TJ. S. Comp. 
St. 1901, p. .'{(ÎOl], as a post-offlee elerk with having secreted and embez- 
Kled letters containing articles of value, and stealing such artidîes from 
letters, the government produced witiiesses who testifled that tliey saw dé- 
fendant open a letter and take therefrom an article of value, whicli he 
placed in a pigeonliole. Défendant in his own behalf testifled that the let- 
ter referred to was open when received, and that the article which he 
placed in the pigeonhole he found lying loose on his table when assorting 
mail, and laid it away for proper disposition. Held, that ho was entitled 
to show by other employés that the mails at the office had beou very heavy 
for some time prier to this occurrence, and that many letters and pac-k- 
ages came in bad condition, with the edges worn and broken, so that ar- 
ticles could rcadily fall ont, as évidence tending to support his défense; 
its weight beiug for the jury, 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criniinal Law, §§ 
802, 1713.] 

2. Same— Evidence of Intent— Commission of Other Similar Ofi'ENses. 

On the trial of a post-olflce clerk charged with secreting and embezzling 
letters containing articles of value and stealing the contents, the govern- 
ment was entitled to jirove a statemeut niade by défendant a short timo 
previously that he had destroyed a nunibcr of élection circulars, a quan- 
tity of which had corne into the office for distribnti(m, as évidence tending 
to show the eoniinission of an offense of similar charactei- to those ciiargod 
and licaring on the question of inteut. Saiiborn, Circuit Judgc, disseuting. 

|i:d. Note. — For cases in point, see Cent. Dig. vol. 14, Criniinal Daw, § 
S30.I 

In Error to the District Court of the United States for the Eastern 
District of Arkansas. 

Geo. W. Mur]5hy (Charles T. Coleman and W. M. Lewis, on the 
brief), for plaintifï in error. 

William G. Whipple, for défendant in error. 

Before SAN150RX, IIOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. Défendant Chitwood, a clerk in the post 
office at Hot Springs, Ark., was indicted under section 5467 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 3691] in seveu counts: 
(1) For secreting and embezzling a letter containing a watch fob; (2) 
for stealing and taking the watch fob eut of a letter ; (3) for stealing 
and taking a $10 bill out of a letter ; (4) for stealing and taking a $ô 
bill out of a letter; (5) for stealing and taking another $5 bill out of 
a letter; (6) for secreting and embezzling a letter containing a post- 
office money order; (7) for secreting and embezzling a package coîi- 
taining a lady's belt. He was tried and found guilty on the first count 
and not guilty on the others. He now prosecutes this writ of error to 
secure a reversai of the judgment. 

There was évidence on the part of the government tending to show 
that while he was engaged in discharging his duties as clerk in the 
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evening of March 9, 1906, a letter came into his possession as such 
clerk to be forwarded and delivered to one Abe Levy, to whom it was 
addressed ; that Chitwood eut it open, took a watch fob from it, threw 
the envelope down and took the fob and placed it in an empty pigeon- 
hole. The inspectors, who were watching at a distance, observing 
the foregoing facts, arrested him before he left the post-oiïice build- 
ing. The défendant taking the stand in his own behalf contradict- 
■ ed the évidence of the inspectors, and testified that he found the fob 
loose on his ' table while he was assorting mail ; that he picked it up 
and put it in a pigeonhole, intending, if he did not find the package 
from which it came, to turn it over in the morning to the proper clerk 
for disposition; that the letter addressed to Levy was open wlien it 
came into the post oiîfice, and that the défendant did not open it. In 
support of his testimony to the effect just stated, défendant called 
three witnesses, clerks and former clerks in the Hot Springs post 
office, and asked them, in substance, if it had not been, for two months 
prior to the night in question, a common and usual thing for letters 
and packages to be received at that post office in bad condition, with 
edges so broken and worn out that trinkets or other enclosures might 
fall out ; and he offered to show that for those two months the incom- 
ing mails had been heavy and that letters and small packages had 
been frequently found unsealed, torn, and broken open, as circum- 
stances tending to support his theory of the facts and his innocence. 
The questions so asked and the ofïers to prove so made were objected 
to by the government, the objections sustained by the court, to which 
the défendant duly excepted. 

We think it was error to exclude that évidence. The défendant was 
standing on his plea of not guilty, and the burden was on the govern- 
ment to establish his guilt. It produced witnesses who testified direct- 
ly to seeing the défendant do things consistent only with guilt. The 
value of their testimony deoended upon the accuracy of their observa- 
tions, the reliability of their memory in describing what they saw, and 
the credibility due them as witnesses. Défendant denied doing what 
they swore they had seen him do. A sharp and vital issue was thus 
presented for the considération of the jury. We think, if it were true 
that immediately preceding and up to the time in question it had been 
and was a common practice in that post office for mail to come into 
the office in bad condition and with ends and edges so broken or v^'orn 
out that solid substances might readily fall from them, such fact would 
be a circumstance tending to support defendant's theory. Its value 
might not be great as against the other direct and positive testimony 
with which the trial court compared it and on account of which re- 
jected it; but that was for the jury, and not for the court, to décide. 
The défendant had an undoubted right to buttress his own testimony 
by any and ail circumstances and facts fairly tending to support it, 
and we think the facts offered to be proved by him were admissible 
for that purpose. For the error in excluding that évidence, the judg- 
ment must be reversed. 

As one of defendant's contentions bas been earnestly debated before 
us and probably will be the occasion of controversy at the next trial, we 
deem it proper to express our opinion concerning it. Witness Reaves 
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was permitted to testify for the govemment, over defendant's objection 
and exception, that défendant shortly before he was arrested told him 
that he had recently burned up and destroyed a lot of circulars that 
came into the post office from Little Roclc. We think there was no error 
in admitting that évidence. The crimes charged in the varions counts 
of the indictment against the défendant involved the existence of an 
unlawful and criminal intention, a well-known élément of the crimes 
of embezzlement and larceny. Section 5467 makes the destruction of 
a letter or packet by a post-office employé as much of an offense as its 
embezzlement. Section 5471 makes the destruction of any mail or 
package of newspapers as much an offense as an embezzlement of the 
same. Référence is made to thèse sections of the statutes to show that 
destruction of the mail is classified with its embezzlement or larceny, 
not only as a kindred offense, but as one of the same rank and one 
subjecting the ofîenders to the same punishment. 

Moreover, the several counts of the indictment under considération 
at the time the évidence in question was ofïered, charging the défend- 
ant with secreting letters and packages of mail, charged an offense 
kindred to that of destroying mail. It is familiar law that in cases 
both civil and criminal where the intent of a party is in issue évidence 
of other acts and doings of that party at or about the time in question 
of a kindred character is admissible to demonstrate the motive and in- 
tent which actuated him in doing the act or thing charged against him 
in the case. Exchange Bank v. Moss (C. C. A.) 149 Fed. 340; Wood 
v. United States, 16 Pet. 342, 360, 10 L. Ed. 987; Cofïin v. United 
States, 162 U. S. 664, 672, 16 Sup. Ct. 943, 40 L. Ed. 1109, and cases 
cited. In an honest and legitimate investigation of that intent a rea- 
sonably wide latitude should be indulged by the trial judge, and his 
discrétion, when fairly and unprejudicially exercised, should not be 
interfered with by appellate courts. Moore v. United States, 150 U. 
S. 57, 61, 14 Sup. Ct. 26, 37 L. Ed. 996 ; Dow v. United States, 27 C. 
C. A. 140, 82 Fed. 904, 909. The destruction of the circulars, if donc 
by the défendant, was in the légal sensé a conversion of them by him. 
The secreting or stealing of mail, if done by him, was likewise a con- 
version of it. The acts are not only kindred in their nature, but very 
obviously may spring from a like motive and intent. The évidence 
in question was properly admitted, not as évidence of a distinct offense 
in itself, but as bearing on the disposition and intention of the défend- 
ant in doing whatever he did do. 

Other errors are assigned by défendant, but those already consid- 
ered are the ones chiefly relied upon by his counsel for a reversai of 
the judgment. As the case must be remanded for another trial, we 
deem it unnecessary at the présent time to express our opinion upon 
any other questions. We may properly assume that with the fore- 
going directions it will be correctly tried. 

The judgment must be reversed for the error în excluding the évi- 
dence referred to in the fore part of this opinion, and it is so ordered. 

SANBORN, Circuit Judge (concurring). I concur in the resuit in 
this case, but am of the opinion that it was error to receive in évi- 
dence the testimony relative to the burning of the élection circulars 
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by the défendant. The reason for the rule that the commission by 
the défendant of other offenses of like character to that upon trial is 
admissible is that it bas a tendency to prove the intent to commit the 
latter. If the former offenses are not like the latter, tbeir commission 
bas no such tendency. The commission of the offense of arson would 
not tend to prove an intent to commit murder. The offense charged 
was the sécrétion and embezzlement by the défendant of an article of 
the alleged value of $2.85 under section 5467, Rev. St., and the penalty 
was imprisonment at hard labor for not less than one year nor more 
than five years. While the destruction of such an article of value is 
also denounced by this section under the same penalty, the sécrétion, 
embezzlement, or destruction of circulars, papers, or letters which 
contain no article of value of the nature specifically described in this 
section is not punishable thereunder, and the destruction of circulars 
is not punishable under section 5471. That section denounces the de- , 
struction of newspapers only, and the penalty is imprisonment at hard 
labor for no more than three months. 

The criminal intent requisite to the commission of the oft'ense in this 
case was the intent of the défendant to secrète and couvert to bis own 
use a valuable article, the intent to secure pecuniary benefit to himself. 
The évidence cballenged was that the défendant after working his 
time was unable to handle ail the élection circulars sent through the 
iTtail, and he burned some of them. If this be an offense, it is not de- 
nounced by eitber of the sections of the statutes mentioned, and it is 
not of a like nature or character to that of secretly taking and appro- 
priating the property of another to one's own use. Its commission nei- 
ther requires nor évidences any intent to steal or to couvert to one's 
use anything of value or to dérive any pecuniary benefit from the act. 
It évidences nothing but the purpose to avoid performing a duty as- 
signed. As the reason of the rule which permits proof of similar of- 
fenses fails hère, it seems to me that the rule is inapplicable. 



HUBBARD V. COOK et al. 

.(Circuit Court of Appeals, Kinth Circuit. Fobruary 4, 19OT.) 

No. 1,3(34. 

1. Landloed and Tenant— Lease—Right to Canobllation. 

A lessor of property by a lease whleh was recorded and assignable wlth- 
out liis consent is not entitled to a caneellation of sueli lease as against 
an assignée in good faith because of any transactions between tbe orig- 
inal parties of which the assignée had no kuowledge or notice. 

2. Principal and Agent— Suit by Principal for Fraud— Sufficiency of 

Evidence. 

Evidence eonsidered, and Jicld insuffleient to entltle a complainant to an 
accounting from his agents on the ground of their having fraudulently In- 
duced hiin to lease property for less than its fair rental value. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Eastern District of' Washington. 

The appellant, a résident of the state of Ohio, engagea in loaning money and 
rentlng real estate, was the owner of a certain building in the city of Spo- 
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kane. The property v/as in charge of the firin of Cook & Clarke, real estate 
agents at Spokane. In 1001 and 1902 it was in the possession of one Oamia, 
an Italian, under a lease which was to expire January 1, 1004; the rental 
belng $150 per inonth. Camia was running a questionable resort, and was 
haA'ing trouble with the police. The tacts in regard to the tenant and the 
condition of afCairs were, in a séries of letters, detailed by Cook & Clarke 
to the appellant. In the fall of 1902 Cook & Clarke recommended the exécu- 
tion of a lease with the appellee Rogers for a term of flve years to hegin Janu- 
ary 1, 1904, at the monthly rental of $150, the tenant to make ail repairs. 
One of the purposes of exeeuting this lease was to get rid of Camia and to 
put a third party in a position to buy him out. In Novemher, 1902, the ap- 
pellee Wilson, knowing nothing of the Rogers lease, bought out Camia's stock 
of goods and his lease, and went into possession. In the spring or summer of 
1903 he learned of the existence of the Kogers lease, saw Kogers personally, 
and undertook to buy the lease. Rogers demandcd $1,500 which AVilson deem- 
ed exorbitant. ,\fterwards, through the intervention of Clarke, Rogers as- 
.signed the lease to Wilson for $7.')(). Rogers paid Cook & Clarke $100 for this 
service, but Wilson paid them nothing. l'he appellant brought the présent 
«uit against Cook & Clarke, Rogers, and Wilson to cancel the lease. On Feb- 
ruai"y 6, 1906, he flled his second aniended bill of eomplaint, in which he al- 
leged that at the finie of the exécution of the Rogers lease the monthly rental 
value of the property was $.3.50; that Cook & Clarke fraudulently represented 
to him that the rental value was not to exceed $ir)0 per montb, and advised 
him to exécute the lease in question; that he relied ujton sucb advice ; that 
there was a secret and fraudulent understanding lietween (>)ok & (Jiarke and 
Wilson to share the différence hetween pl'iO per niouth and the $1.50 per montb 
stipulated in the lease. T'])on the évidence in the case the court found the 
equities with the appellees, and decreed the disniissal of the bill. 

William T. Stoll, for appellant. 

F. T. Post and Post, Avery & liiggins, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

On the trial of the case the overwhelming weight of the testimony 
was that the rental value of the property at the time of the exécution 
of the Rogers lease was no more than the sum of $150, and the trial 
court so found. The cancellation of the lease could only be sustainëd 
on proof that Wilson was a party to fraud in its procurement. There 
is no évidence of such fraud in the record. The lease which he pur- 
chased from Rogers was a valid instrument of record. It was as- 
signable without the consent of the lessor. Aside from the knowledge 
that such a lease had been executed, there is no évidence that Wilson 
had any knowledge or notice of any previous transactions between 
Llubbard and Rogers or between any of the other parties to the suit. 
So far as the record shows to the contrary, Wilson was an innnocent 
purchaser for value. Thèse considérations are sufficient, so far as 
Wilson is concerned, to sustain the decree of the court below upon 
the issues which were presented upon the pleadings. 

But the appellant earnestly insists that there is proof of fraud on the 
part of Cook & Clarke which renders them liable in equity to account 
to the appellant, in the fact that on October 14, 1903, Cook & Clarke 
wrote the appellant to the effect that Rogers was reluctant to proceed 
with the lease and was not eager for possession, and they were trying 
to get him to assign his lease to Wilson, and said: "This might be 
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better than to force Rogers to fulfill his contract if he thinks it no long- 
er for his interest to take possession," and that this was written after 
the date when they had received a responsible offer from one Atwood 
of $225 per month, which ofifer they not only decHned to accept, but 
did not even report to the appellant. Of course this alleged fraud can- 
not be availed of to cancel a lease theretofore lawfuUy executed to 
Rogers and subsequently assigned to Wilson, who had nothing to do, 
so far as the record shows, with the conduct of Cook & Clarke, and had 
no knowledge of what they were doing. Nor do we see that the 
proofs justify the charge that Cook & Clarke acted fraudulently in 
the matter. Tliere is nothing to show that it was to their advantage 
to let the premises to Wilson rather than to Atwood. The offer of 
Atwood was made about a year after the Rogers lease had been ex- 
ecuted and placed of record. The Rogers lease was assigned to Wil- 
son on November 17, 1903. The date of Atwood's offer does not clear- 
ly appear. Atwood testified that it was in the summer or fall of 1903 
or early in the following winter. Taking the statement which is most 
favorable to the appellant, that of Clarke, that it was made some two 
or three months before the assignment of the Rogers lease to Wilson, 
the question arises : What was the duty of Cook & Clarke with référ- 
ence to that offer? At that time the Rogers lease was outstanding, 
and it was not known that Rogers would transfer it or agrée to its 
cancellation. Atwood's offer was for a term of three years and con- 
tained no offer to make repairs. There is nothing to indicate that he 
would hâve been willing to pay Rogers any sum for the transfer of 
the lease. Wilson, on the other hand, had an inducement to pay Rogers 
the sum of $750 in the fact that he had bought out the stock, goods, 
and fixtures of Camia, having paid him therefor, and for the lease and 
the good will of the business $2,000. His payment to Rogers was 
équivalent to an addition of $13.50 per month to the monthly rental 
of the lease. It may be that Cook & Clarke were remiss in their duty 
in not notifying the appellant of Atwood's offer and giving him the 
opportunity, if he saw fit to avail himself of it, of making overtures to 
buy the Rogers lease. But their error, if error they made, is not shown 
to bave been more than an error of judgmcnt nor such a dereliction of 
duty as should charge them in equity with the payment of money to 
compensate the appellant for the additional rent which might or might 
not bave resulted from a possible lease to Atwood. It is true that since 
the exécution of the lease rental values bave greatly increased, owing 
to the rapid growth and prosperity of the city of Spokane, and, in the 
light of subséquent events, it now appears that it would bave been 
better not to hâve executed the Rogers lease. Bijt it does not follow 
that it was bad judgment to exécute it at the time when it was made. 
The appellant could judge of the advisability of making the lease 
as well as could the agents. As the court below said : "It was as much 
his duty to peer into the future as it was that of his agents." In brief, 
we find in the record no ground whatever to set aside the lease and 
no reason sufficient in equity to require Cook & Clarke to account for 
the différence between the $150 a month stipulated for in the Rogers 
lease, which also bound the lessee to make ail repairs at his own ex- 
pense, and the $225 per month which Atwood offered to pay, without 
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assuming the burden of repairs. And especially is this so when we 
consider that the appellant was powerless to accept the Atwood offer 
when it was rnade, even if it had been communicated to him, and that 
there is no proof whatever that the agents ever received directly or 
indirectly, any benefit from any of the transactions save and except the 
6um of $100 paid by Rogers for their services in selling his lease to 
iWilson. 
The decree of the Circuit Court dismissing the bill is affirmed. 



FREDERICK LEYLAND & CO., Limited, T. HOLMES. 

(Circuit Court of Appeals, Fifth Circuit Marcli ô, ia07.) 

No. 1,590. 

1. ShIPPINO— iNJtTRT TO StEVEDOBE— DUTY OF VeSSEL. 

The owners of a vessel owe a personal duty to the menibers of a steve- 
dpre's gang employed to work thereon to provide reusonable securlty 
agalnst danger to life or limb, and to warn them of any latent danger 
caused by the ship, or for which the shlp Is responsible. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Shlpplng, §5 349, 
350.] 

2. Saue— LiABiLiTT OF Vessel— Defective Hatch Coveb. 

In a suit by a stevedore's employé to recover from a vessel for a Per- 
sonal injury caused by the falling of a hatch cover, precipitating him into 
the hold, It was shown that, when in the course of his duty he went to 
remove the cover which had been closed by the vessel, or by those for 
whom she was responsible, he was not wamed of any danger; that he 
went upon the hatch, when, wlthout fault or négligence on his part or on 
the part of his fellow laborers, the supports Immediately coUapsed w^lthout 
apparent cause. Held, that suoh évidence was suflicient to make a prima 
faeie case, which, unless overcome by countervailing évidence, entitled 
him to recover. 

[Ed. Note.— For casea In point, see Ceit. Dig. vol. 44, Shlpplng, §§ 349, 
850.] 

Appeal from the District Court of the United States for the Eastem 
District of Louisiana. 

Wm. C. Dufour and H. Génères Dufour, for appellant. 
John D. Grâce, for appellee. 

Before McCORMICK and SHELBY, Circuit Judges, and NEW- 
MAN, District Judge. 

PER CURIAM. The learned judge who sat in the court below 
placed on record a mémorandum of his reasons for refusing a new 
trial, which we hère quote in fuU: 

"PARLANGE, District Judge. I shall state briefly my reasons for refusing 
a new trial. 

"The flrst spécification of the motion for a new trial Is an assertion that 
the court shlfted the burden of proof from the llbelant to the clalmant and 
thereby cotnmitted error. That spécification la eutirely wlthout foundation. 
When stating oraily my reasons for decreelng In favor of llbelant, I sald that 
he had, in my opinion, fully met the burden of provlng aflirmatlvely the ves- 
■el's négligence and his own damages. Llbelant clearly and dlstlnctly proved 
by the testlmony of several eyewitnesses the clrcumstances and the cause of 
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the accident. Unless there is reason for disbelieving thèse witnesses, or un- 
less their évidence Is outweiglied by countervailing proof, it is plain tliat the 
case is with the libelant. Thèse witnesses were net impeached. ïhey stood 
vvell the test of cross-examination. Their testimony was uot inconsistent witli 
probability, and showed no inhérent wealiness. If it was said that it must 
be assumed, entireiy without proof, that they were so biased towards libelant 
as to commit perjury, because of the mère f act that they, as well as him- 
self, were longshoremen, the reply would be tliat such assumed bias would 
be ofCset by the bias towards the ship whicli the claimaut's. two witnesses 
would also hâve to be assumed to hâve labored under. 

"The claimant produeed only two witnesses, the flrst and second offioers. 
They did not see the accident. Tlie sum and substance of their évidence is 
the assertion by them that the 'fore and after' was safe, and bas uot been 
repaired. They admit that the accident happened, but they malîe no explana- 
tion with regard to its cause. The lîrst oflicer says that the hatch was closed 
in Liverpool by stevedores. He cannot tell whether an officer was présent at 
Liverpool to see that the hatches were properly put on. Ile admits that the 
hatches are often oiiened by the crew to cleau the holds out. Ile tostities that 
'he never knew' that the burden i)iece was spruug on the day of the acci- 
dent. I can flnd but little in, bis évidence whieh eau be of auy beneflt to the 
vessel. The second oflicer admits having a veiy bad memory. Being asked 
whether any repairs bave been made to the burden pièces sinee he lias been 
on the ship, he replies : 'None tliat I know of.' On one occasion it was nec- 
essary to straigliteu a burden pièce on one of the hatches with block and 
tackle; but he cannot tell when this took place, except that it must hâve 
been within three years, because he had not been three years on the vessel. 
There is but little in his évidence of beneflt to the claimant. There are two 
experts in the case. Mr. Maloehee and Capt. Morse, both excellent men, wlio. 
beyond ail question, testifled absolutely what they believed to be the truth. 
But wh^n Mr. Malochee's testimony is analyzed closely, as I hâve doue, it 
will be found that it is not nearly so strong in favor of the vessel as the 
learned eounsel for thé claimant bas contended. liesides Mr. Maloehee bas 
admitted frankly his lack of familiarlty with hatches and with matters con- 
cerning ships. Thi^- was the flrst occasion' on which he has viewed a hatch 
for the purpose whicli was required of him in this case. On the other hand. 
Capt. Morse, a nian of equally high standing with Mr. Maloehee, and much 
older and of far greater expérience witli vessels, who was a ship carpenter 
by trade and a biiiider of wooden and iron vessels, who was for 20 years 
steamship superintendent for the Southern Paciflc, testifles miliesitatingly, 
after viewing the hatch and the 'fore and after' : 'It was bent so that l 
Vi'ould not use it in that condition. I did not consider it safe.' It is clear. 
therefore, that the libelant has proven his case by a large prépondérance ot 
évidence. 

"Wl ile, as I hâve already said, I did not, when deciding the case orally, 
say that the accident had shifted the onus of the proof of négligence to the 
claimantj I did say incidentally that, besides the affirmative proof made by 
libelant, the cause was clearly one in whlèh the doctrine of 'res ipsa loquitur' 
applies with full force. And I do not see how there can beany doubt on that 
point. It is doubtless true — ;in faet, it is familiar and elementary law — that, 
as a gênerai rule, negligencei will not bé presuu'ed froin the mère happening 
of an accident. , I hâve very often had occasion to apply the rule in master 
and servant cases, in whieh cases there are spécial reasons — which need not 
now be gone into — for the application. But there is an exception to the rule 
which is as familiar as the rule itself. 

"The A. & E. Enc. Law (2d Ed.) verbo Négligence, vol. 21, p. 513, after 
"stating the général rule, says : ' * * * It is proper, however, to state in a 
gênerai way that wherever injuries occur in the conduct of opérations which 
common expérience has shown can be ; afely carried on with the exercise of 
réasonàble vigilance, Judgment, and care, the mère happening of injuries will 
be regarded as sufflciént to warrant the submission of the question of négli- 
gence to the jury'»— numerous cases cited. Judge Brown, in Warn v. Davis 
Oil Co. (D. O.) 61 Fed. 632, said: 'ïhis ruling is based upon the principJe of 
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wide application In the law of torts, that Injuries which do not ordlnarlly 
bappen >vhen reasonable and proper care Is taUeu to avold them, afford a 
presumption of négligence,' etc. See Mr. Justice Lamar, In Tolsen Case, 139 
U. S. 555, 11 Sup. et. 653, 35 L. Ed. 2Ï0. See Judge Morrow, In The Joseph 
B. Thomas (D. C.) 81 Fed. 578, and especially the same case affirmed in the 
Circuit Court of Appeals (86 Fed. 658, 30 C. C. A. 333, 46 L. R. A. 58), and the 
cases and authorities there cited. 

"I deem it neediess to cite other authorities 6h such a point. The burden 
of proof never shifts, either in a civil or a criminal case, notwithstanding loose 
language wliich may be found in the books. But when a prima facie case Is 
made, judgmeut will then be rendered against the opposite party, unless he 
goes forward with countervalling proof which overcomes the adversary's prima 
facie case. This Is what is sometimes erroneously termed the shlfting of 
the burden of proof. Therefore the court did not, and could not, under Its 
very distinct views of the question of law hivolved, hâve said that the acci- 
dent shifted the burden of proof of neglifrenee to the claimant. But it Is 
certain that there is absolutely no proof that the libelant was In any way 
négligent. It is equally certain that a vessel is bound to hâve her hatehes in 
such condition that her stevedores, Invited by her to corne on board, ean 
open the hatehes without danger to life or limb, provided they use reasonable 
care and prudence. It is also well settled that a vessel is bound to Rive no- 
tice to the stevedores of a latent danger caused by the ship or for which the 
ship is responsible. 'The owners of a vessel owe a personal duty to the niem- 
bers of the stevedore's gang to provide reasonable securlty against danger to 
life or limb.' Judge Morrow, in The Joseph B. Thomas, affirmed by tlio Cir- 
cuit Court of Appeals, cited supra. And it is also very certain that, when it 
is shown that a stevedore Is called by the vessel to open her hatehes, which 
were closed by her. or by persons for whom she Is responsible, and that the 
stevedore is not notifled of any latent danger, and he goes on the hatch and 
undertakes to open it, using reasonable care and prudence, and hnniediately, 
and without any fault or négligence on his part or on the part of his fellow 
laborers, the supports of the hatehes collapse without apparent cause, and the 
stevedore is precipitated into the hold, and he is severely iiijured, he will be 
held to hâve made ont at least a prima facie case entitliiig hini to recover, 
unless the opposite side then goes forward with the évidence and overcomes 
the stevedore's prima facie case. 

"The damages awarded are moderate. In vlew of the évidence. No attempt 
was made to contradict the testimony of the libelant's doctor or the libelant's 
own testimony on the question of lils in.lurles. No médical exnmination of 
the libelant's person was sought by the claimant. I do not see how the 
claimant. If It conceded arguendo Its llablllty, could, under the évidence, rea- 
sonably contest the amount awarded as damages." 

We hâve heard with interest the able oral arg-ument of the proctor 
for the appellant, and carefully read his printed brief, and hâve fully 
examined ail of the testimony set out in the transcript of the record, 
and find no reason therein for reversing or quaiifying the action taken 
or the views expressed by the learned district judge as above shown, 
in this case. 

Therefore the decree appealed from is affirmed. 
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WESTERN REAL BSTATE TRUSTEES et al. v. HUGHES. 

(Circuit Court of Appeals, Bightli Circuit. March 25, 1907.) 

No. 2,425. 

TeiaI/— Exclusion of Evidence— Instructions. 

In an action for damages caused by the collapse of a building durlng 
altération, plaintifï alleged noncompliance with an ordiuance requirlng 
the issuance of a building permit before the building altérations were 
commenced. Défendant souglit to prove what had beeu done with référ- 
ence to seeuring a permit before the commencement of the worlv, but the 
court sustained plaintiff's objection, and stated that he did not see how 
the permit was material ; that in the view he took of the case it would 
go to the jury on the single proposition whetlier the worlv was done in a 
négligent manner. The matter was not again referred to, but the court 
chargea that in determining whether défendants were négligent the jury 
might consider the fact that the city ordinances required a permit to be 
obtained, the fact that one was not obtained, and whether the omission 
eontributed to the injury. Hcld, that such instruction submitted an issue 
on which défendant had not been heard, and was erroneous. 
[Ed. Note.— For cases in point, see Cent. Dig. vol. 46, Trial, 8 596.] 

In Error to the Circuit Court of tlie United States for the District 
of Nebraska. 

Writ of error to review a judgment obtained by Hughes in an action 
against the Western Real Estate Trustées and others. 

Wm. Baird (John C. Wharton, on the brief), for plaintiffs in error. 
Irving F. Baxter (Hall & Stout, on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The plaintiff, a merchant of Omaha, Neb., 
sued for damage to his stock of merchandise and trade fixtures and fur- 
niture resulting from the collapse of a building which he occupied as 
a tenant. The défendants owned the adjoining property. Between the 
buildings was a party wall which had been erected some years before 
under a contract made by the former owners. The défendants were 
having altérations made in their building, and during the progress of 
the work the party wall fell, dragging with it portions of the two build- 
ings and causing the damage complained of. The charge in the péti- 
tion is that the work was being negligently done, and also unlawfully, 
because no building or altération permit had been secured from the 
building inspecter as required by a municipal ordinance. The sections 
of the ordinance which were set forth prohibited the altération of any 
building before a permit had been obtained and until the building had 
been examined and approved by the inspector as being in safe condi- 
tion to be altered. At the trial the plaintifï introduced évidence tending 
to show négligence, showing the adoption of the ordinance by the mu- 
nicipal authorities, and also the fact that no permit for the work had 
been procured. When the évidence for the défense was being introduced 
the agent in charge for the défendants was asked while testifying what, 
if anything, had been done with référence to seeuring a permit before 
the commencement of the work. The trial court sustained plaintiflf's 
objection to the question, and the défendants excepted, The question 
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was refrartied and asked again, and upon a répétition of the objection 
the trial court said: 

"I cannot see how the permit cuts any figure in this case. I will listea to 
each of you on that branch of the case ; but, as I vievi the case now, it will go 
to the jury on the single proposition as to whetUer or not tliis work was done 
in a négligent and unskillful manner, leaving out of considération the question 
which may arise, if any, as to party wall business. At présent we will ex- 
elude it. If I am convinced before the case ends that the permit cuts any 
ligure in this case, you will be permitted to go into that branch." 

The défendants, conforming to the décision of the court, then desisted 
from this line of inquiry, and the niatter was not again referred to until 
the court, in charging the jury, said that they might in determining 
whether the défendants were négligent consider in connection with ail 
the évidence the fact that the ordinance required a permit to be obtained, 
the fact that one was not obtained, and the question whether the omis- 
sion contributed to the injury. This was doubtless an inadvertence on 
the part of the court, but the prejudicial efïect upon the défendants 
may well be inferred in view of the sharp conflict in the other évidence 
upon the issue of négligence. The ruling of the court was not merely 
upon the particular question asked, but it was comprehensive in scope 
and clearly décisive of one of the substantial features of the case. It 
was in favor of the défendants, and, of course, they were not required 
to except to it. The language of the court invited the obédience of 
counsel and contained a promise of warning in case of a change of 
its view. For the time being the question of permit or no permit was 
no longer in the case ; for, when the court made the ruling, the case 
stood, so far as the défendants were concerned, as though the aver- 
ments about the ordinance and permit liad been stricken from the péti- 
tion. They were entitled to be seasonably advised of a change in the 
opinion of the court so that any défense they had might be presented 
and be in judgment. They hâve not had their day in court upon that 
matter, and we need not speculate as to what might possibly excuse an 
omission to obtain a permit, or whether the ordinance in its relation 
to the question of négligence would be satisfied if the building inspector 
in point of fact inspected the building and orally authorized the altéra- 
tions. 

Harkison v. Harkison, 41 C. C. A. 201, 101 Fed. 71, presented a 
question quite similar. It was an action for fraud and willful deceit, 
in which under a local statute a judgment for the plaintiff entitled him 
to exécution against the body of défendant. At tlie close of plaintiff's 
évidence the défendant moved for a nonsuit, upon the ground that the 
cause of action was barred by the statute of limitations, and the court 
in overruling the motion held that the action was in assumpsit, and not 
for fraud and deceit. Thereafter the défendant in making his défense 
did not touch upon the tortious aspect of the case as averred in the 
complaint, but when the court charged the jury it submitted the ques- 
tion of fraud and willful deceit to them, they found the défendant 
guilty, and a judgment of imprisonment followed. This court held 
that the défendant had been prejudiced in making his défense and 
awarded a new trial. An analogy mav also be found in Michigan In- 
surance Bank v. Eldred, 143 U. S. 393, 13 Sup. Ct. 450, 36 L,. Ed. 162, 
153 F.— 36 
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in which a plaintiff was induced by the court's announcement of its 
view upon one of two défenses to refrain from introducing évidence 
to meet the other. , ,, . 

The other assignments of error do not require mention. We hâve 
examined them and foimd them untena.ble. 

The judgment is reversed, and the cause is remanded for a new trjal. 



JOSEPH WILD & CO. V. rnOVIDENT LIFE & TRUST CO. 

(Circuit Court of Appeals, Tliird Circuit. April 30, 1907.) 

No. 26. 

BANKRUPTCY— PREFERENCES— PaYMENTS ON RUNNING ACCOUNT. 

It is only wliere new sales sueceetl paynieuts, and ttie net resuit is to 
inerease the value of the estiite, that paynients made by au insolvent debt- 
or on a running aceount are not to be considered as i)referential trans- 
fers, under P,aukr. Aet July 1, 1898, c. 541, § 00a, 30 Stat. 562 [U. S. 
Comp. St. 1901. p. 3445], wUieh must be surrendered, under section 57g, 
before the creditor can prove tlie remainder of his daim. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 14G Ked. 143. 

Max Iv. Powell, for appellant. 
A. G. Dickson, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from a décision of the 
District Court for the Eastern District of Pennsylvania, in bankruptcy. 
The appellant sold merchandise to the alleged bankrupts and received 
payments on aceount, as set forth in the f ollowing statement : 
1901. Terms. 190J. 

Feb. 14 To Mdse. 4 Mos. .$ 170 58 .lune 29 By Cash $ 176 58 

June 5 " . . 175 38 Oct. 10 " " 034 78 



7 


' .. 173 64 


Bu lance 


15 


' . . 122 30 




28 


' . . 59 6(> 




29 


' . . 103 80 


$811 30 






July 19 


' . . 220 00 




23 


10 00 




26 


' . . 535 32 




Aug. 14 


' . . 864 02 




24 


' ... ; 180 60 




Sept. 6 


' . . 175 08 




11 


. . 170 04 




30 


. . 178 20 




26 


. . 177 78 




Oct. 8 


.. 183 30 




8. 


. . 182 88 




12 


' ... 182 70 






$3,,377 28 




1902. . : 






Jan. 1 To balance 


. . .?2,565 92 





$ 811 3{î 
.$2,565 92 



$3,377 28 
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For this balance, claim was made against the trustée, and the same 
was duly referred to the référée, before whom testimony was taken 
and by whom the claim was afterwards allowed. The trustée then filed 
a pétition, asking for a re-examination, which was allowed by the ref- 
er-ee, and from his report again allowing the claim, we take the follow- 
ing findings : 

"The trustée has flled a pétition asking for a re-exaniiuation of the claim, 
avei'ring that sinee the last of the ahove transactions, the cliii niant recelved 
from the hauknipts a payment of .*();î4.78, which, it is eoutended, should be 
surrendeved as a jn-efereuce. Tlie pétition was allowed and testimony taken; 
from tlie testimony taken, snijplemented l)y an a^reomeut hetween the par- 
ties, I flud the faets to be as follows: The bankrupts became iusolvent on or 
before January 1, 1001 ; the elainiants had no knovrledge of their iiisolvency, 
and the sales and payments hereinafter referred to. were marte in the usual 
course of business. The claimants. on varions days in the montli of June. 
1901, shipped certain goods to the hankrnpts sold on open accouut on four 
months' crédit, and on October 10, 1tX)l. tlie bankrupts i)aid tlie claimants foi' 
the -tibove goods, ,$(j;54.78. At varions dates between ,July 1!', and October .S. 
1901, indusive, the claimants sliipiied certain other goods sold by tlieni to 
the bankrupts on open account on four niontiis' crédit. The total amount due 
on the above sales is .'f2,r)(>.">.92. It is for the money due on the shipnients 
last referred to, that the claim iiow uuder considération was filed." 

The référée, after an interesting discussion of the authorities, felt 
constrained to follow what he conceived to be the reasoning of Judge 
Putnam, in delivering the judgment of the Circuit Court of Appeals. 
in Dickson et al. v. Wyman, 49 G. C. A. o?4, 111 Fed. 72(i. In that 
case, section 57g of the' bankrtipt act (Act July 1, 1898, c. 541, 'M) vStat. 
5G0 [U. S. Comp. St. 1901, p. 3444]) was so construed as not to re- 
quire a créditer to surrender partial payments received by him on 
account, in the usual course of business, where the transactions covered 
by tlie account between them, taken together, resulted in increasing the 
net indebtedness to the creditor and correspondinglv increasing the 
bankrupt's estate. This and the case of Jaquith v. Àlden, 189 U. S. 
78, 23 Sup. Ct. 649, 47 L. Ed. 717, lends some support to the con- 
clusion arrived at by the learned référée. Upon the pétition of the 
trustée, the question was certifîed by the référée to the district court for 
review, and the order of the référée, directing the trustée to pay the 
claimant a dividend on $3,505.92, without surrendering the said pref- 
erential payment of $634.78, was reversed. 

There is much in the natural equity of the situation that commends 
the contention, that, where there is an open and running account after 
the insolvency, in which the varions transactions of delivery of goods 
and partial payments took place openly and honestly, both sides of the 
account should be considered, and if the net resuit is an enrichment of 
the bankrupt's estate, partial payments, though made within four 
months of the flling of the pétition, should not be considered as préfér- 
ences, within the meaning of section 60a of the bankrupt act (30 Stat, 
562 [U. S. Comp. St. 1901, p. 3445] ). It may be admitted that the au- 
thorities are not harmonious and do not satisfacforily dispose of the 
précise question hère presented, but, tmtil the Suprême Court shall 
hâve decided otherwise, we feel constrained, by what .seems to be the 
ratio decidendi of both Pirie v. Chicago Title & Trust Co., 182 U. S. 
438, 21 Sup. Ct. 906, 45 X. Ed. 1171, and Jaquith v. Alden, 189 U. S. 
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78, 33 Sup. Ct. 649, 47 L. Ed. 717, to say that it îs only where new 
sales succeed payments and the net resuit is to increase the value of the 
estate, that payments on a running account are not to be considered 
as preferential transfers under section 60a, to be surrendered under 
section 57g. This gênerai view is supported by Kimball v. Rosenham, 
53 C. C. A. 33, 114 Fed. 85, and by Appeal of American Woolen Co., 
57 C. C. A. 412, 121 Fed. 658. This court, also, in Gans v. Ellison, 
52 C. C. A. 366, 114 Fed. 734, recognizing the hardship of treating 
partial payments on a running account as préférences under the act, 
uses this language: 

"If, then, a créditer innocently preferred lias giveii return crédits afterwarda, 
he has surrendered his préférence to the cxtent of such return crédits. To 
effeetuate justice, botli sides of the account are to be considered in the case of 
a créditer who innocently has received préférences and afterwards in good 
faith has given tlie debtor further crédit, without security, for property which 
has beeome a part of the debtor's estate." 

The rule, that further crédit must be giv^en the bankrupt after the 
last partial payment, seems technical and artificial, where the payment, 
as in this case, made October lOth, was only two days after the last 
sales and crédit on the account between the claimant and the bankrupt. 
The rule, however, has been widely recognized, is based upon sound 
reasoning, and has been authoritatively stated by the Suprême Court. 
We are not, therefore, justified in creating an exception on the spécial 
circumstances of the présent case. 

The judgment of the court below is therefore affirmed. 

NOTE. — The facts on which this action was iiased arose prior to Act Cong. 
Feb. 5, 1903, whereby sections 57g and GOb of the bankruptcy act LU. S. Comp. 
St. Supp. 1905, p. 689] vvere amended. 



MARKELL v. MATTESON. 
(Circuit Court of Appeals, Third Circuit. May 13, 1907.) 

No. 24. 

Courts— FEDERAL Courts— Jurisdiction—Amount in Controveksy. 

Where, in an action for breach of a eontract for the sale of a drug busi- 
ness brought in a fédéral court, there was évidence that the business and 
good will was of such a value that plaintiff's share thereof, together 
with $500 advanced by plaintifC as a part of the priée for which he also 
sued, would amount to $2,000, au objection that the amount in contro- 
versy was not shown equal the jurisdietional amount beeause tliere was 
no proof of any market value of the goods inventoried or what they 
would sell for was unsustainable. 

[Ed. Note. — Jurisdiction of circuit courts as determined by the amount 
in controversy, see note to Auer v. Lombard, 19 C. 0. A. 75 ; Tennent- 
Stribling Shoe Co. v. Roper, 36 C. C. A. 459.] 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

L. C. Barton, for plaintifï in error. 
J. M. Magee, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Tudges. 

GRAY, Circuit Judge. The case below was an action of assumpsit, 
brought by the défendant, A. D. Matteson, individually, against S. 
C. Markell, to recover damages for a breach of eontract entered into 
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between said Matteson and one H. B. Scoville, of the one part, and 
said Markell of the other part, for the purchase and sale of a certain 
drug store and business of the latter, situate in Washington County, 
Pennsylvania. Said Matteson and Scoville were not co-partners, 
but merely appear as woukl-be joint purchasers of the business. 

There was évidence tending to show a verbal agreement between 
said Matteson ànd said Scoville, of the one part, and Markell, the 
plaintifif in error, of the other, by the terms of which plaintiff in error 
was to sell to the said Matteson and Scoville his drug store and busi- 
ness, situate as aforesaid, for whatever sum might appear as the 
value thereof, in the inventory to be thereafter made. Of this sum, 
$2,000 was to be paid in cash and the balance within a period of six 
years, there being no set times for the deferred payments. There was 
also évidence to show that, after the taking of the inventory, which 
amounted to the sum of $8,300, the plaintiff in error induced the said 
Matteson, the défendant in error, to give him $500 on account. The 
testimony tended to show that this had been no part of the oral un- 
derstanding, and that the défendant in error would not hâve complied 
with plaintiff in error's request, had it not b:en that the plaintiff in 
error threatened to discontinue negotiations, unless this cash payment 
was made. The $500 was paid over to plaintiff in error, without 
the knowledge or authority of the said Scoville. There seems to hâve 
been an understanding that thèse terms were to be set out in a written 
agreement. The negotiations, however, failed to so resuit, and there 
is much conflict of testimony, as to which party was responsible for 
the failure. 

Défendant in error instituted this suit to recover damages, alleged 
to amount to $4,520, including those for the non-return of the $500 
and also for the loss occas'oned by the alleged breach of the agree- 
ment by défendant to sell his drug store, with its contents, and his 
business or good will. 

After a trial, a verdict and judgment were rendered for the $500, 
and interest on the same. To this judgment, the présent writ of error 
has been sued out. 

Objection is made that, as there was no proof of any market value 
of the goods inventoried, or of what the same would sell for, no basis 
was established by which any amount approaching the jurisdictional 
amount of $2,000, could be alleged as damages. There was proof, 
however, which tended to show that the business and good will was 
of such a value as that plaintiff's share thereof, taken together with 
the $500 advanced by him and for which he brought suit, would 
amount to the sum required. 

Three of the assignments of error cover certain refusais of the 
court to charge requests by the défendant, and the remainder are to 
the refusai of the court to give peremptory instructions in favor of the 
défendant, for not sustaining defendant's motion for judgment, non 
obstante veredicto, and for not arresting judgment on defendant's 
motion. 

The charge delivered by the learned trial judge was entirely fair 
to the défendant, and we see no reason why the conflicting évidence 
in this case should not hâve been submitted to the jury. 

The judgment below is there fore affirmed. 
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TOWLE V. FIRST NAT. BANK OF BOSTON: 

(Circuit Court of Appeals, Eightli Circuit. April 30, 1907.) 

No. 2,481. 

Trial — Fédéral Courts — Spécial Findings Where Jury is Waived. 

Spécial flndings by a trial judge in an action at law in a fédéral court, 
where a jury has been waived pursuant to the provisions of Rev. St. S 
649 [U. S. Comp. St. 1901, p. 525], hâve the same effect as spécial verdicts 
of a jury, and must embrace a flnding on every material issue joined in the 
case, otherwise the resuit is a mlstrial. 

[Ed. Note.^For cases in point, see Cent. Dig. vol. 46, Trial, § 935.J 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

John F. Fitzpatrick, for plaintiff in error. 

Edward E. Blodgett (Henry B. Wenzell, on the brief), for défend- 
ant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was an action at law upon a con- 
tract of guarànty executed by Uri L. Eamprey in his Hfetime to the 
Massachusetts National. Bank, an assigner of plaintiff, to recover $13,- 
000 and interest. The amended complaint set out the Contract, which 
was, in substance, that if the bank woUld loan H. G. & H. W. Stevens, 
as they might from time to time request, amounts not exceeding at 
,one time $30,000, he, Lamprey, would pay any note, draft, or other 
obligation given by the borrowers therefor not paid by them at ma- 
turity ; and averred that, relying on the guarànty, the bank loaned to 
the Stevenses from time to time différent sums of money and took 
their notes therefor maturing at given dates, which were not paid. 
The answer denied generally each and every allégation of the com- 
plaint except as therein admitted, qualified, or denied. It then ad- 
mitted the exécution of the guarànty as alleged and pleaded as an af- 
firmative défense as follows: 

"That it was expressly agreed by and between the Massachusetts National 
Bank and the défendant that said guarànty should only covèr loans and a'd- 
vances to H. G. and H. W. Stevens as copartners or jointly, and not loans or 
advances to be made to either H. G. Stevens or H. W. Stevens individually or 
separately; and the défendant is informed and believes, and so charges, the 
facts to be that said Massachusetts National Banlc did not malîe any loans or 
advances whatsoever to H. G. and H. W. Stevens as copartners or jointly, but 
did malvc loans and advances to H. AV. Stevens, and that the commercial obli- 
gations set forth in the complaint, if they are valid obligations at ail, are the 
obligations of H. W. Stevens only, and not obligations of H. G. Stevens, as co- 
partner or otherwise." 

The repHcation put the affirmative défense in issue. A jury was 
waived, the case tried tothe court, spécial findings of fact made, and 
judgment rendered for plaintiff for $12,080, and interest. Much évi- 
dence was heard touching the relations of the parties and the circum- 
stances under which thé contract of gUaranty was executed and the 
loans made; and the chief issue now argued before us is whether the 
guarànty conternplated loans made to H. G. and H. W. Stevens as co- 
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partners only, or whether it also covered loans made to either of theni 
as an individual provided only he borrowed it for a concern doing 
business in the name of H. G. & H. W. Stevens. 

That issue was clearly and definitely joined in the pleadings, and 
was one apparently conceded not to be determined solely by the con- 
struction to be placed upon the language of the contract of guaranty, 
but in part by compétent proof aliunde that instrument. The instru- 
ment nowhere expressly refers to the Stevenses as copartners, and 
yet their joint names are referred to as together desiring to make 
loans of the bank. There is manifestly an ambiguity hère which 
admits of elucidation by proof, and the parties treated the issue as one 
of fact to be determined by proof and much évidence of the sur- 
rounding facts, acts, and conduct of the parties was taken. On ail 
this évidence counsel for plaintiff contend that the instrument guaran- 
tied advances made to a concern called "H. G. & li. W. Stevens" as 
it then existed, regardless of its personnel, and that a reasonable con- 
struction gathered from the language of the instrument, in the light 
of surrounding circumstances and of the cotemporaneous construc- 
tion placed upon it by the parties, makes this contention clear. Coun- 
sel for défendant contend, on the other hand, that ail the proof shows 
that the instrument was intended to guaranty the payment of loans made 
to the Stevenses as copartners, and not otherwise. This issue dis- 
tinctly made in the pleadings and tried by the évidence should hâve 
been found by the trial court one way or the other, but was not. It 
was the vital issue in the case, and one which is now pressed upon us 
by both parties as décisive of it. But it is said that the trial court 
in effect made a fînding on that issue as a resuit of its other findings ; 
that the finding that the several loans which formed the basis of the 
suit were made by the bank to said H. G. & H. W. Stevens "relying 
upon and in considération of said agreement and guaranty" is on the 
authority of Fox v. Haarstick, 156 U. S. 6?4, 15 Sup. Ct. 457, 39 L. 
Ed. 576, the équivalent of a finding against the défendant on the is- 
sue as to partnership tendered by him. 

We think the findings as made cannot fairly be held to involve or 
imply a finding on the issue in question. Conceding that the loans 
were made "relying upon and in considération of said agreement of 
guaranty," yet that concession does not détermine what the parties 
meant by the ambiguous and indefinite référence to "H. G. & H. W. 
Stevens" found in the guaranty. In other words, the loans may hâve 
been made in reliance upon and in considération of the guaranty, 
and yet may or may not hâve been made to H. G. and H. W. Stevens 
as copartners or on their joint liability. 

Spécial findings by a trial judge in actions at law made pursuant 
to the provisions of Act March 3, 1865, c. 86, 13 Stat. 501, when a 
jviry bas been waived bave the same effect as spécial verdicts of a 
jury. Section 649. Rev. St. 1878 [U. S. Comp. St. 1901, p. 525] ; 
Norris v. Jackson, 9 Wall. (U. S.) 125, 19 L. Ed. 608 ; Miller v. Life 
Ins. Co., 12 Wall. (U. S.) 285, 301, 20 L. Ed. 398. The latter must em- 
brace a finding on every material issue joined in the case. Patterson 
V. United States, 2 Wheat. (U. S.) 221, 4 L. Ed. 224 ; Barnes v. Wil- 
Hams, 11 Wheat. (U. S.) 416, 6 E. Ed. 508; Prentice v. Zane's Adm'r, 
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8 How. (U. S.) 470, 484, 13 L- Ed. 1160 ; Graham v. Bayne, 18 How. 
60, 63, 15 h. Ed. 265 ; Ward v. Cochran, 150 U. S. 597, 608, 14 Sup. 
Ct. 330, 37 L. Ed. 1195. 

When findings are not made on ail the material issues, the resuit is 
a mistrial and the cause must be remanded for a new trial. Cases, 
supra, and Suydam v. Williamson, 20 How. (U. S.) 427, 441, 15 L,. Ed. 
978. 

There was, in our opinion, a clear disregard of this well-settled 
rule in the trial of this case. No finding was made on a material and 
vital issue joined between the parties. Without that finding the judg- 
ment as rendered cannot be sustained. The défendant assigned for 
error that the judgment as rendered was not justified by the facts 
as found and from what has been said that assignment must be held 
good. 

The judgment is reversed, and the cause remanded to the Circuit 
Court, with directions to grant a new trial. 



SHERIDAN y. ALLEN et al. 

(Circuit Court of Appeals, Eighth Circuit. April 27, 1907.) 

No. 2,459. 

INTEENAL REVENUE— SaLE OF PrOPERTY UnDEE DiSTRAINT WAREAXT— EEPLEVIN 

BY TniBD Pabty. 

A sale of property by an internai revenue oflicor under a distraiut war- 
rant for the collection of a tax does not eut off the title of a third person 
who does not owe the tax and against whose property the warrant is not 
directed, and the true owner may assert his title and right of possession by 
replevin against the purchaser after the officer has made the sale and 
transferred possession, and has thus completed his officiai acts with re- 
spect to the property. A sale of property by a collecter under a distraint 
warrant is clearly distinguishable from a sale of property seized and con- 
demned in forfeiture proceedings for violation of the customs or internai 
revenue laws, and passes only the interest of the tax debtor. 

In Error to the Circuit Court of the United States for the Eastem 
District of Missouri. 

For opinion below, see 145 Fed. 963. 

Henry W. Blodgett (Walter N. Davis, on the brief), for plaintiff 
in error. 

E. P. Johnson, Asst. U. S. Atty., for défendants in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The Commissioner of Internai Revenue 
made an assessment against one C. J. Knott of $900 for taxes due as 
a manufacturer of oleomargarine and certified it to Allen, the col- 
lector at St. Louis, Mo., for collection. The collector's demand for 
payment was refused, and he thereupon issued a distraint warrant 
and levied it upon a buggy, a wagon, and a horse as the property of 
Knott. The property was advertised by the collector and sold to three 
purchasers. Immediately after the sale, Sheridan, a constable of St. 
Louis, seized the property under a writ of replevin issued by a justice 
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oî tlie peace in an action commenced by Madge Knott, the wife of 
the délinquant manufacturer. Thereupon the coUector and the pur- 
chasers filed a joint pétition in the Circuit Court of the United States 
for the Eastern District of Missouri for an order on the constable to 
surrender the property at once to the coUector or the purchasers. 
The constable demurred to the pétition, saying that it did not state 
facts sufficient to entitle the plaintiffs to relief. The trial court over- 
ruled the demurrer, the constable stood thereon and refused to plead 
further, and the order prayed for was made. Hence this writ of er- 
ror by the constable. The question is whether the pétition states a 
cause of action, and this involves the right of Madge Knott to main- 
tain her replevin action, assuming her to hâve been the owner of the 
property. It is not averred in the pétition of the coUector and the 
purchasers that the constable took the property from the possession 
of the coUector. The mère charge that he seized the property im- 
mediately after the sale will not bear that construction, and the sug- 
gestion to the contrary is negatived by the further averment that the 
constable withholds the property "from the possession of the parties 
above named to whom the same was sold by said coUector." Nor 
vi'as it averred that possession was being withheld from the coUector. 
It is charged that the replevin action is illégal and in violation of the 
laws of the United States, etc.; but no facts are set forth from which 
such légal conclusions might be drawn or showing that the coUector 
was in any manner interfered with or obstructed during the perform- 
ance of his officiai duties and before the full completion thereof. 
So the case should be considered as though the coUector had com- 
pleted the sale, had delivered the property to the purchasers, and 
were now endeavoring to protect them from a claim of ownership 
by a third person who was not indebted to the government and whose 
property he had no right to seize. If the coUector had no duty which 
remained unperformed, and no officiai interest which he was authoriz- 
ed to protect by an action of this character, the constable's demur- 
rer should hâve been sustained, because the purchasers who joined 
with him as coplaintifïs are not entitled to proceed in this way for the 
assertion or défense of purely private rights. It may at once be 
conceded that, as long as the coUector remained in possession under 
the distraint warrant, he could not lawfully be disturbed in the per- 
formance of his duties by a replevin action brought by any person 
whomsoever. The property so held is expressly declared to be in the 
custodv of the law and irrepleviable. Rev. St. § 93-4 |U. S. Comp. St. 
1901, p. 689] ; Treat v. Staples, Holmes 1, Fed. Cas. No. 14,162. 
Nor could C. J. Knott, the debtor in the distraint warrant, afterwards 
recover the property by replevin from the purchasers upon the ground 
that he did not owe the tax or that there was some defect in the pro- 
ceedings of the coUector. Nor could any person maintain a suit to 
enjoin the coUector from proceeding with the sale of the property 
for the collection of the tax. Rev. St. § 3224; Pullman v. Kinsinger, 
2 Abb. (U. S.) 94, Fed. Cas. No. 11,463. But the case before us pré- 
sents none of thèse conditions. No one interfered with the possession 
of the coUector or obstructed him in doing his duty, and the tax 
debtor is not hère questioning his responsibility or the title that passed 
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to tlie purchasers. The real questions which arise are whethef ihe 
sale of property by a revenue officer under a distraint warrant for 
the collection of a tax cuts off the title of a third person who does 
not owe the tax and against whose property the warrant is not direct- 
ed; and, if not, whether the true owner may assert his title and right 
of possession by replevin against the purchasers after the officer has 
made the sale. It is elementary that property does not always remain 
in the custody of the law merely because it was once in the possession 
and subject to the jurisdiction of a court or public officer. When 
jurisdiction has been exhausted and possession relinquished, it is as- 
much the subject of seizure at the instance of any one not concluded' 
by the prior proceedings as other property. 

The proceedings of a collector for the collection of a tax, such as 
were taken in this case, are distinguishable from a forfeiture and 
condemnation of property seized for violation of the customs or in- 
ternai revenue laws. In a case of the latter character the proceeding 
is in rem. The offense which has been committed is attached to the 
property itself. In a sensé the property is proceeded against as the 
offender. When a forfeiture of personal property arising from il- 
légal act or omission has been made effective by condemnation and 
sale, ail title passes to the purchaser, and in some instances without 
référence to any personal delinquency of the owner. The owner may 
or may not be innocent; the property may or may not belong to him 
who is guilty. But not so in a case like that before us. There was 
no proceeding for forfeiture and condemnation for any delinquency 
of C. J. Knott. lie simply failed to pay a tax assessed against him 
and a writ in the nature of an exécution was issued for its collection. 
In such cases the acts of Congress limit the lien of the government to 
the property belonging to the tax debtor, and it is only such property 
that the collector is authorized to levy upon and sell. Moreover, it 
is expressly provided that the collector's certificate of sale "shall 
transfer to the purchaser ail right, title and interest of such delin- 
quent in and to the property sold." Rev. St. §§ 3188, 3190. 3194. 
3186, as amended by Act March 1, 1879, c. 135, § 1, 20 Stat. 3,37 [U. 
S. Comp. St. 1901, p. 30()0]. Naturally the purchaser gets no more 
than the collector is authorized to seize and seli, and we know of no 
rule, statutory or judicial, that in such cases bars a third person who 
was not a party to or concluded by the proceedings and who clainis 
to own the property from asserting his claim against the purchaser in 
any forum ' having cognizance of ordinary controversies between in- 
dividuals. 

The order of the Circuit Court is reversed, and the cause remanded 
for further: proceedings not inconsistent with this opinion. 
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BETTIS V. FREDERICK LEYLAND & CO., Limited. 

fOircuit Court of Appeals, Fiftli Circuit. March 12, 1907.) 

No. 1,585. 

Shipping — Injubt of Stevedoke — I>iABiLiTY OF Vessel Owneb. 

The owner o£ a vessel wliich was seaworttiy and properly equipped is 
net liable, under tlie admlralty law, for an injury to a stevedore's em- 
ployé caused by the négligence of himself or otlier employés handling the 
hatch coverings when diseharglng the vessel. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 342, 
349.] 

Appeal from the District Court of the United States, Eastern Dis- 
trict of Louisiana. 

Armand Romain, for appellant. 

Henry P. Dart and Benj. W. Keran, for appellee. 

Before FARDEE, McCORMlCK, and SHELBY, Circuit Judges. 

PER CURIAM. Judge Parlange gave the following reasons for 
dismissing the iibel : 

PARLANGE, District Judge. The sole fault or négligence charged is "that 
said accident was due entirely to tUe fault of tbe agent or foreman of the 
owner of said steauiship and of the mate tliereof, who refused to liuvc said 
burden pièce removed while said work was going on; that said burden 
pièce should bave been taken otf as is regulav aiid customary ; that your 
libelant was unnecessarily subjectod to great risk uot contemplated, and that 
your libelant in no way eontributed to said injuries." An aaditional conten- 
tion is made in the brief, based upon certain testimony, whicli was objected to, 
that the burden pièce should bave been bolted. No such issue was raised by 
the Iibel. However, even if it had been raised, tlie resuit of the suit would, 
under my view, be the same. Tlie charge in the iibel is not that the ship was 
unseaworthy, or that she was or that any of her appurtenances were dé- 
tective. The only charge is that libelant was required to do dangerous work. 
and that the foreman and mate were négligent as to the manner of directing 
the work and havlng it performed. It would seem that on exception of "no 
cause of action," the Iibel would bave been dismissed. The Iibel does not 
aver and the testimony does not show any légal liability on the part of the 
vessel under the doctrine of The Osceola, 189 U. S. 158-175, 23 Sup. Ct. 4i3, 
47 L. Ed. 760. It niay be said incidentally — though the matter is not neces- 
sary to the décision of the case — that it would seem that the libelant as- 
sumed the risk. In admiralty, the doctrine of assumption of risk is recognized, 
though the doctrine of contributory négligence does not necessarlly defeat an 
action. The Iibel must be dismissed at libelant's costs. 

Thèse reasons were sufScient and conclusive. The appellant, how- 
ever, contends that as the original Iibel was changed from one against 
the ship to one in personam against the owners, the libelant is entitled 
to recover because he says the évidence shows that the owners did not 
furnish the libelant a safe place, and the libelant was made to work in 
unsafe premises. It would be difficult to point out wherein in cases of 
this kind a greater liability rests upon the owners than upon the ship. 
The proctor for libelant has not pointed out the distinction further than 
as made in his contention. The authorities cited are common-law cases. 
We need not, however, discuss it, because from the évidence in the case 
the owners furnished as reasonably safe premises and surroundings for 
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libeknt to work in as the nature of the case permitted. _ THé place or 
premises were only made dangerously unsafe by the négligent handling 
of the hatch furniture which was entirely under the control of the libel- 
ant and his colaborers. They took out enough of the hatch coverings 
to answer their purpose when they were removing goods from between 
decks from aft the hatch; and when they changed to rettioving goods 
from forward of the hatch they should hâve taken out the alleged bur- 
den pièce the subséquent fall "of which injured the libelant. For not 
taking it out, neither the ship nor its owners were in any wise négligent 
or liable. 

Th- decree appealed from is affirmed. 



JOHNSON V. FREDERICK LEYLAND & CO., Limited. 

(Circuit Court of Appeals, Fiftli Circuit. Marcii 12, 1907.) 

No. 1,586. 

ShIPPING— INJURT OF StE VEDOEE— Iil \BILITY OP VESSEL OWNEB. 

Evidence held not to sustain tlie allégations of a libel, tliat an injury 
to libelant resulted from a defect in the flttings of a vessel, in view of the 
rule that a libelant In such case must establish his claim with reasonable 
certainty. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana. 

Armand Romain, for appellant. 

Henry P. Dart and Benj. W. Kernan, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PËR CURIAM. In dismissing the libel in this case, Judge Parlange 

gave the f oUowing reasons transmitted in the record : 

Mémorandum of Reasons for Dismissing Libel. 

PARLANGE, Olstrict Judge. The libelant was bound to make his case 
reasonably clear and certain. A careful perusal of the évidence entirely faila 
to convince me that the facts as alleged in the libel are true. The fault 
charged is that the burden pièce was too short. If this had been proven, the 
vessel would be liable. But it Is contended on behalf of the clalmants that 
the cause of the accident was that the libelant or his fellow laborers dîd not 
put the burden pièce in the place Intended for It. If this is true, the vessel la 
not liable. No failure of supervision by the foreman of the ofBcers of the ves- 
sel, could, under the circumstances of this case, render the vessel liable. As 
to ail of thèse conchisions, see The Osceola, 189 U. S. 159-175, 23 Sup. Ct. 
483, 47 L. Ed. TGO. The least that can be said as to the effect of the testimony 
is that it leaves the libelant's case in such uncertainty that a decree in his 
favor would not be justifiable. But it may be that there is a prépondérance 
of proof against the libelant, although it is not necessary to so find, in order 
to dismiss the libel. Any blas which the witnesses for the claimants may 
hâve had, resulting from the fact of their employment by the vessel, is off- 
set by other considérations operating on libelant's witnesses in his favor. In 
àll cases similar to the présent one, a décision can be reached with almost 
absolute certainty, on the testimony of one or more disinterested witnesses 
charged to view and survey the alleged defective appliance. It is évident to 
me, under the évidence, that it was in the power of either party in this case 
to hâve a survey made. As the case is not one in which the party alona 
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could hâve had a survey made, no presumptlon arises against the elaimants. 
It seems that the law is that when It is in the power of either party to pro- 
duce certain évidence and neither produces it, no presumption arises against 
either. 11 A. & E. Enc. Law (2d Ed.) p. 504, note; vol. 22, A. & E. Ene. 
Law (2d Ed.) p. 1262. Still, the fact remains that it was in the power of the 
libelant to hâve had a survey made and it was his duty to malie his case 
reasonably clear and certain. He bas not done so thoughi having the means. 
The decree must therefore be against him. The libel must be dismissed at 
libelant's costs. 

We are not prepared to say that under the évidence it was in the 
power of either party in the case to hâve had a survey made — certainly 
not equally in the power of either party, for considération must be giv- 
en to the fact that the Hbelant, following his injuries, was laid up, and 
the ship very soon sailed away. It is true the ship returned at a later 
date, but then a survey, to be conclusive, would bave needed to be sup- 
plemented with proof that there had been no changes made in the al- 
îeged defective burden and fore and after pièces of the third hatch, and 
this would hâve been more in the power of the owners than of the libel- 
ant. However this may be from a very careful considération of the 
case, keeping in mind that the libelant was bound to make his case rea- 
sonably probable and certain, we are unable to find that the trial judge 
erred in dismissing the libel. 

The judgment of the District Court is affirmed. 



LESTEESHIRE LUMBER & BOX CO. v. W. M. RITTER LUMBER CO. 

(Circuit Court of Appeals, Second Circuit. April 8, 1907.^ 

No. 189. 

Sales— Waeranty of Qu.'v.ltty— Effect op Accepta ncb. 

A provision of an executory contract for a sale of lumlier that "it is un- 
derstood that this stocli will be dry and in condition to worlc on ar- 
rivai," if construed as a warranty, is not one which survivod the accept- 
ance and rétention of the lumber by ttie purchaser, under the law as set- 
tled by décision In New York ; the condition of the lumber being obvious 
on inspection. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 43, Sales, § 818.] 

Wallace, J., dissenting. 

In Error to the Circuit Court of the United States for the Northern 
District of New York. 

The case comes hère upon the pleadmgs and the report and opinion 
of the référée to whom the issues were referred by stipulation of the 
parties. 

Carver, Deyo & Hitchcock, for plaintifif in error. 
Kernan & Kernan, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge. After a careful e-xamination of the report 
and able and comprehensive opinion of the référée we see no reason 
to disturb his conclusions of law. 

The only question which we regard as at ail doubtful is that presented 
by the second and third assignments of error, namely, whether or 
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not the refefee erred in finding that the provision of the contract, "It 
as understood that tliis stock will be dry and in condition to work on 
arrivai" was a sale by words of description only, not constituting an 
express wàrranty, there being iii no event a warranty which survived 
the acceptance of the lumber. 

The défendant was entitled to hâve dry and workable lumber 
dëlivered; its condition in this regard was obvions and could havc 
been easily ascertained by defendant's inspectors. It is not a case of 
secret imperfections or latent def ects. With full opportunity to discover 
the condition of the lumber as to dryness, the défendant, having as- 
certained the facts, was under rio obligation to keep the lumber if not 
up to the contract standard, but, having accepted and used it, the 
warranty, even assuming the language used to be in the nature of a 
warranty, was lost ; it did not survive the acceptance. 

There is some conflict of authority upon this question, but we agrée 
with the référée that the facts bfing the controversy within the rule 
of Reed v. Randall, 39 N. Y. 358, 86 Am. Dec. '305. In that case the 
plaintifïs convertèd the property and months after delivery and ac- 
ceptance, brought an action to recover damages resulting from its be- 
ing improperly cured and being in bad condition when dëlivered. The 
défendant had agreed to deliver the merchandise (tobacco) "well-cured 
and boxed, and in good condition." The court held that in an execu- 
tory contract of sale the right to recover damages because the goods do 
not correspond with the contract will not survive an acceptance and 
rétention of the property with full opportunity to ascertain the defect, 
in the absence of notice to the vendor or proof of fraud. 

Reed and Randall is a leading case and has been the law of New 
York for nearly half a century. Its application has by subséquent ad- 
judications been soraewhat circumscribed, but we think it cannot be 
distinguished on the facts from the présent controversv. 

See, also, Waeber v. Talbot, 167 N. Y. 48, 60 N. É. 288, 82 Am. 
St. Rep. 712 ; Gentilli v. Starace, 133 N. Y. 140, 30 N. E. 660 ; Studer 
V. Bleistein, 115 N. Y. 317, 22 N. E. 243, 5 L. R. A. 702. 

It follows that the judgment must be affirmed with costs. 

LACOMBE, Circuit Judge. 1 concur in the resuit arrived at by 
Judge COXE because I am of the opinion that the provision as to 
dryness of the timber was not a warranty. 

WALLACE, Circuit Judge. I dissent. In my opinion there was 
an express warranty as to the condition of dryness, as well as to the 
quality, of the lumber. and the défendant was not precluded by ac- 
cepting the lumber, after an opportunity to discover that it did not 
comply with the warranty, from recovering by way of recoupment the 
damaees resulting from the breach. See Baglev v. Cleveland Rolling 
Mill Co., 22 Blatchf. 342, 21 Fed. 159, and Zabriskie v. C. V. R. R. 
Co., 131 N. Y. 72, 29 N; E. 1006. 
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W. M. RITTER LUMBER CO v. LESTERSHIRE LUMBER & BOX CO. 

(Circuit Court of Appeals, Second Circuit. April 8, 1907.) 

No. 177. 

1. Sales— CoN'STEUCTioN of Contract— Action for Breacti. 

An order for luuil)(>r given in January, K<02, stating tliat "you may enter 
our order for 4,000,(XiO feet of sliippiiii; cuU poplar of sauie grading as 
that furnished us by you during tlie year 1001 and in accordance witli 
our contract dated February 18, 1!X}1," did not render the contract made 
by Its acceptance a coutintiation of tlu; prior contract. wliieb is referred 
to merely in connection witli tbe grade, and esiiecially wbere tlie price 
named was différent, and a l)reacb of tlie flrst (»ntract by the purcbaser 
atïorded no ground for tbe refusai of tbe seller to i)erforni tbe second. 

2. ApPEAL and ErROR— REVIEW — FiXDINGS of FaCT by REFEREE. 

Where tlie testimony taken before a référée is not in tbe record as sent 
to an appellate court, bis flndings of fact, or upon niixed questions of 
law and fact, cannot be reviewed. 

In Error to the Circuit Court of the United States for the Northern 
District of New York. 

For opinion below, see 144 Fed. 5G8. 

On writ of error to review a judgment for $24,o!)7.3;! damages, interest and 
costs, entered April 17, liXXi. in tavor of tbe plaintiff for damages occasioned 
l)y the failnre of tbe defendimt to deliver himber to tbe plaintiff i)ursuant 
to an order for 4,000,0(X) feet of lunil)er, dated .Tanuary 2, 1!)()2. which order 
was duly accepted by the défendant. The case cornes hère npou tbe pleadings, 
report and mémorandum of the référée and also upon tlio opinion of the 
judge of the Circuit Court, delivered upon plaintifC's motion for judgment 
aud defendant's motion for a iiew trial. 

John D. Kernan and Kernan & Kernan, for plaintiff in error. 
I. T. Deyo and Carver, Deyo & Hitchcock, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The order out of which this controversy arises 
is as follows: 

"Lestershire, N. Y., Jau. 2, 1!)02. 
"W. M. Ritter Lumber Co., Columhus, Obio: 

"You may enter our order for 4,000.000 feet of shipping cull poplar of same 
grading as that furnished us by you during tbe year IftOl and in accordance 
witb our contract dated February 18, 1901. It is understood that this stock 
will be dry and in condition to worlv on arrivai. Shijunents are to be made 
during the year 1002 as vve direct, and ail tbe 4,000,000 feet is to be taUen on 
or before January 7, 1003. It is also understood that you will deliver this 
stock by way of the Erie Raihvay ât Endicott or Lestershire as we may direct 
and that the price will be $17 peu thousand feet, delivered at either of the 
points named. 

"Yours very truly, Lestershire Lumber & Box Co." 

The défendant refused to exécute the order for the reason that the 
plaintiiï had neglected to pay for lumber sent pursuant to prior orders, 
which neglect resulted in a suit and a recovery against the Lestershire 
Company, the writ of error to review the judgment (153 Fed. 573) 
being argued cotemporaneously with the writ in the présent action. 
The sole question of importance now to be determined is, was the order 
of January 2, 1902, a continuation of the previous agreement of Feb- 
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ruary 18, 1901, or was it a separate and independent agreement? If 
the latter, a breach of the 1901 agreement constituted no défense. 

The question turns practically upon the construction to be given the 
words "and in accordance with our contract dated February 18, 1901." 
With thèse words omitted it cannot be seriously contended that there is 
any substantial ground for the contention that the 1903 contract was 
merely a continuation of the eariier one. Both the référée and the 
judge find that thèse words were inserted merely as a convenient 
method of determining the grade. The référée says of the 1902 
order and acceptance: 

"It is a contract complète in itself and having a différent price for the lum- 
ber. ïhe fact that the lumljer is to be of the same grade as that furnished 
in 1901 in accordance with the contract of February, 1901, does not make the 
order of .Tanuary, 1902, a continuance of the former one, or supplemental to 
it. It simply States a method of determining the grade to be furnished. The 
contract is a new one at a différent priée." 

The judge says: 

"The only référence in the order of January 2d to the order of February 18, 
1901, is in the following language: 'You may enter our order for 4,000,000 
feet of shipping cull poplar of same grading as that furnished us by you 
during tlie year nineteen hundred and one and in accordance with our con- 
tract dated February 18, 1901.' It cannot be reasonably contended that the 
words 'and in accordance with our contract dated February 18, 1901,' refer to 
anything more than the grade of the lumber to be furnished under the order. 
Thèse words hâve no référence to any contract made February 18, 1901, to de- 
liver a further quantity of lumber." 

It is argued by both parties that it was proper in construing the 
agreement, which is not free f rom ambiguity, to talce into considération 
the circumstances surrounding the transaction. U. S. v. Peck, 102 
U. S. 64, 26 L. Ed. 46 ; Empire State Type Co. v. Grant, 114 N. Y. 
40, 31 N. E. 49. This is true and the référée who saw and heard 
the witnesses decided the issue in favor of plaintifï. Under the rule 
as laid down in this circuit (Chicago Co. v. Clark, 93 Fed. 968, 35 
C. C. A. 120), the testimony has not been returned and we hâve no 
means of determining what the surrounding circumstances were ex- 
cept as they may be inferred from the report. It is manifest that we 
cannot reverse the finding of the référée upon questions of fact, or 
upon mixed questions of law and fact. St. Louis v. Rutz, 138 U. S. 
226, 241, 11 Sup. Ct. 337, 34 L. Ed. 941. 

We see no reason to disturb the conclusion that the 1902 agreement 
was independent of ail the previous dealings between the parties. 
There can be no question as to the breach of this contract. We think 
the référée correctly assessed the damages. 

The judgment is affirmed with interest and costs. 
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CONTINUOUS GLASS PRESS CO. v. SCHMBRTZ WIRE GLASS CO. et al. 

(Circuit Court of Appeals, Third Circuit April 22, 1007.) 

No. 8. 

Injunction— Peeliminakt Injtjnction— Disceetioïî of Coukt. 

While a preliminary injunction Is to be cautiously used by a court of 
equity, it should not be withheld if, In the exercise of a sound judgment, 
it Is deemed necessary to prevent injustice ; and an order granting sueh an 
injunction wlll not be reversed by an appellate court except for an abuse 
of discrétion. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 27, Injunction, §§ 302- 
30G.] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

A. B. Stoughton, for appellant. 

Thomas W. Bakewell and Wm. L,. Pierce, for appellees. 

Before GRAY, Circuit Judge, and HOLLAND and LANNING, 
District Judges. 

LANNING, District Judge. On November 3, 1905, the Schmertz 
Wire Glass Company and the Mississippi Wire Glass Company filed 
their bill of complaint in the Circuit Court of the United States for 
the Western District of Pennsylvania, praying that tlie Continuous 
Glass Press Company be restrained from an alleged infringement of 
patent No. 791,317, for a process and apparatus for manufacturing 
wire glass. On March 28, 1906, an application for a preliminary 
injunction was denied. On April 6, 1906, an order was made pro- 
viding that if the complainants, within four days from the date of 
the order, should file a schedule of the net priées and terms of 
sale of the styles of glass they alleged the défendant was manu- 
facturing in infringement of the complainants' patent, agreeing to 
maintain those priées and terms during the pendcncy of the suit, 
the défendant should within one week thereafter hâve leave to sig- 
nify its willingness to abide by such priées while the suit was pending, 
and that, on the defendant's failure so to do, the complainants might 
renew their application for a preliminary injunctiin. The complain- 
ants filed their schedu!e on the day of the date of the order, and on 
April llth the défendant filed a statement signifying its wTingness 
to abide by those priées and terms. On the same day, April llth, 
the défendant issued to the trade a circular letter, the opening para- 
graph of which was as foUows : 

"By an order of court and agreomeuts in pursnnnce thereof, copies of whicb 
are liereto attnchcd, the Mississippi Wire Glass Company is after thls date, 
April 1], 390G. debarred from selling its polished wire glass, rough wire glass, 
and ribbed wire glass at less tban the following priées." 

The complainants thereafter renewed their application for a pre- 
liminary injunction, on the ground that the circular letter was mis- 
leading in its character, and because, as it was proved, the défend- 
ant had represented at least to one party in Chicago that the order 
of the court was in effect a restraining order against the Mississippi 
X5.3 F.— 37 
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Wire Glass Company forbidding their semng wire glass at any other 
priées than those stated in the circular letter, and tViat it did not apply 
to the product of the défendant company. The argument on this 
second application was had on April 24th. The resuit was that the 
court vacated the order of March 28th and all^wed a preliminary 
injunction. This action was based on the court's conclusion that: 

"in view of the furtlier and clearer light tlirown on the fact of alleged in- 
(ringement by the dépositions and affidatits laid before the court subseciueut 
to its order of March 28, 1906, reïusing a preliminary injunction, and in view, 
also, of the action of the respondeiits in connection with the schedule of priée 
lists suggested by tlie court, we hâve recousidered our former order of March 
28, 1906, refusing an injunction, and after due considération are of opinion 
that our former order should be vacated and a preliminary injunction shoukl 
issue." 

On April 24th a second bill of complaint was filed by thesame com- 
plainants against the same défendant asking for an injunction to re- 
strain the défendant from infringing reissued patent No. 13,443, which 
was also for an apparatus and process for manufacturing wire glass. 
The above-mentioned order for a preliminary injunction was made 
applicable to both suits. 

In this appeal complaint is made of that injunction order. The rec- 
ord of the case shows that the Circuit Court proceeded in the case 
with much délibération and great care. While a preliminary injunc- 
tion is to be cautiously used by a court of eraiity, it shouhl not be 
withheld where, in the exercise of a Sound judgment, it is necessary 
to prevent injustice. In the présent case we are satisfied that the 
grant of the injunction was not in any sensé an abuse of the dis- 
cretionary power vested in the circuit court. 

Without at présent expressing any opinion on the merits of the 
two cases, we think the decree brought before us by this appeal 
should be affirmed ; and it is so ordered. 



MINARD V. BELAWARH, L. & W. R. CO. 

(Circuit Court of Appeals, Third Circuit. April 19, 1907.) 

No. 3. 

COVEXANTS— OONSTRUCTTON— OOVENANT OE CONDITION. 

A provision in a deed conveying right of way to a railroad company re- 
quiring the grantee to erect a station house thereou and to stop ail passen- 
ger trains there which stopped at other stations within three miles held, in 
view of other provisions, to constitute a covenant and not a condition 
subséquent. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Wm. J. Kearns, for plaintiff in error. 
Conover English, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and LAN- 
NING, District Judge. 

PER CURIAM. The spécifications of error in this case présent 
for décision the question whether a certain clause in a deed of convey- 
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ance referred to in the pleadings and offered in évidence on the trial 
should be construed as a covenant or a condition subséquent. In the 
Circuit Court Judge Cross (Minard v. Delaware, L,. & W. R. Co. [C. 
C] 139 Fed. 60) construed the clause as a covenant. We think the 
principles of law applicable to the case are correctly stated by him and 
we are content to rest our décision on his opinion. 

The judgment of the Circuit Court is affirmed, with costs. 



MARSHALL v. rEÏÏIXGELr.-AXI)K]':\YS CO. 

(Circuit Court, D. Jlassafliusetts. il;iy T, li>07.) 

No. 201. 

Patents— In VE?vTioN — Insulatinc; Ijnikgs. 

Tlie llarsball patent, No. 784.()9.j. for an insulating lining oonfisting of 
a paper tube lield in tlie metallie sliell by its resiliency and yet easily re- 
niovable, claims 5 and are void iu view of tbe prior art. as involvinj; 
inerely tlie siit)Stitution of paper as au insulatinsr niaterial for vulcanized 
fiber previously used, with no ebange exeept tlio minor advant.afre of re- 
movability vvbieli résulta froni the fact that jiaper is slifjlitly uiore com- 
pressible, an advantage not involvin^ invention, and also because botli 
claims are devoid of patentable novelty in view of tlie llart "Diamond II" 
switebeap wbicli ])reeedcd tbe alleged invention of tlie Marshall patent, and 
bad a paper lining similar in use, purposo, and fiuiction. 

In Equity. 

Edward P. Payson, for complainant. 

Howson & Howson and Hubert Hovv'son, iijr défendant. 

BROWN, District Judge. The bill cliargcs infringcment of letters 
patent No. 784,695, issued Alarch 14. 19i).'5, t.j Norman Marshall, 
for an insulating lining. The claims in suit are: 

"(.5) An iusulating-lining eonsisting of a paper tulje haviiig its diameter re- 
duced for a portion of its lengtii. snlistantially as described." 

"(9) Tbe combination with a metallie sliell, of au insulating-sleeve eonsisting 
of an elastic, compressible paper tulie beld iu frictioual engagement with tbe 
sbell by its own resilieney." 

Each claim uses the term "paper tubs," upon which are based the 
principal distinctions from the prior art. 

The patent to Painter, No. 718,378, dated January ]o, 1903, shows 
an insulating lining of the same form. It is contended by the com- 
plainant that this insulator was constructed of material such as fiber. 
hard rubber, etc., which does net possess the peculiar properties of 
a paper insulator in respect t) frictional engagement with the shell. 
It is established that, as an insulator, paper was a well-known équiva- 
lent for fiber. 

The défendant contends that the patent in suit shows merely the 
substitution of paper for vulcanized fiber. The complainant doe;-' 
not deny that, considered merely as an insulating material. this is true. 
but insists that the insulating lining of the patent in suit is difïer- 
entiated from the prior art by a — 

"new function, depeuding upon a previously uuused capability of paper, absent 
in vulcanized fibre, to exercise uuder atmosjiberic changes a sliglit but contin- 
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uous grip upon a métal shell, ensuring always its normal rétention, but per- 
mlttlng its easy witlidrawal, as desired." 

It is not denied by the défendant that the substitution of paper, 
which is more flexible than vulcanized fiber, permits a doser adhér- 
ence of metallic shell and insulating lining. 

The complainant offers évidence to show that commercially it was 
désirable that the lining should be so securely attached to the metallic 
shell that it would not drop out, and yet that it should not be attached 
so firmly as not to be easily removable. Because of its compress- 
ibility and resiliency, a paper tube may be somewhat larger in di- 
ameter than the metallic shell. Therefore, when the paper lining is' 
pressed firmly into the shell, it remains so closely attached that it will 
not drop out, and yet is capable of being readily withdrawn. 

The advantages which the spécification of the patent in suit claims 
over vulcanized fiber are (1) that the paper lining will be retained in 
the shell at ail times and under ail conditions, wilh:'ut danger of 
dropping out, and without ofïering undue résistance to its removal; 
and (2) a réduction in the cost of manufacture. 

The défendant contends that cheapness is the only trus reason 
for the adoption of paper linings, and that the other advantage is 
of very minor importance, and is merely a "talking point." In sup- 
port of this, référence is made to the testimony of complainant's wit- 
ness, Mr. H. R. Sargent, the engineer of wiring suoplies of the 
General Electric Company, complainant's largest customer in the 
use of thèse linings, who testified, in reply to the cross-interrogatory : 

"Cross-Int. It is a fact, is it not, that the only real reason why yonr company 
bas adopted the use of thèse so-called elastoid paper linings is that they are 
cheaper than the vulcanized fiber linings? 

"Ans. It is." 

The défendant also refers to a statement by Marshall in the spéci- 
fication of his letters patent No. 750,873, dated February 2, 1904: 

"As heretofore manufaetured insulating-sleeves of this shape hâve usually 
been formed from sections of fiber tubing by subjecting the tube-section to the 
action of dies which draw down the tube to a smaller diameter for about 
one-half Its length. Sleeves thus formed meet the structural requirements for 
a satisfactory socket-lining ; biit owing to the comparative high cost of the 
fiber tubing and the waste in eutting the same into sections the sleeves or lin- 
ings formed by this metbod are comparatively expensive." 

On the other hand, Mr. F. E. Cabot, secretary of the Boston Board 
of Fire Underwriters, and chairman of the Electrical Committee 
of the National Board of Fire Underwriters, testified as follows : 

"Int. What is the practical reason that paper linings bave supcrseded the 
hard fiber linings? 

"Ans. Because they overcame the objection wliich was constantly found to 
the fiber linings, that they did not romain in position when the sockct was talîen 
apart, eitlier to be reflnished or attached to a fixture. 

"Int. What occasions are thoro for removing sucl) linings from the shell? 

"Ans. More particularly when the shells are to he reflnished: that is, to 
hâve the outer surface retreated so as to correspond with the fixture to which 
they are to be attached. 

"Int. Is there any practical différence between the fiber linings and the pa- 
per linings, as to their becoming flxed in the shell, so as not to be removable? 
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"Ans. The flber linings sometimes, tbougb not Invarlably, are stuck to the 
outer sbell so tbat tbey are not easily removable." 

There is testimony showing that mechanical devices were used to 
prevent the fiber lining from dropping out of thc shell. Mr, Cabot 
States also: 

"It is a requirement of a successfui commercial socket that the Unlng should 
be easily removable." 

"As a commercial article, a socket wlthout a removable lining is not as sala- 
ble as one wlth a removable lining." 

"It was the usual commercial practlce to put a mark on boxes containing 
eockets with removable linings." 

It has not been made to appear that it was impractical to make a 
fiber lining of such size that, when introduced into the shell, it would 
not drop out. On the contrary, the évidence shows that nonremovable 
fiber linings were well known. The substantial feature of the patented 
lining, therefore, must be that it shall be easily removable, and this, 
so far as appears from the testimony, is désirable principally in case it 
is desired to refinish the shell. 

The défendant contends that the différence from the lining of the 
prior art is simply a question of degree; that vulcanized fiber is 
paper that has been chemically treated to harden it; that it is thus 
rendered mechanically stronger, but as a substance less compres- 
sible. But it is said that the paper which the défendant uses has 
been made quite hard by mechanical compression. It is said that 
the case does not involve even the substitution of one material for 
another, but involves simply the substitution of material in one con- 
dition of relative softness for the same material in another condi- 
tion — one of relative hardness. 

Claim 5 is clearly too broad, if read to cover the substitution of 
paper for fiber without a limitation to the relation between the Hn- 
ing and the shell. The mère mechanical advantage of removability, 
if this be the invention, is not enough to give the complainant the 
sole right to use paper as an insulating lining. 

Claim 9 seems to state more correctly what the complainant al- 
lèges to be the invention; for it is only when the insulating lining 
is made of such size in relation to the metallic shell that it will be 
held firmly by its own resiliency, and yet be removable, that the com- 
plainant's alleged invention is employed. If removability is of consé- 
quence principally when refinishing is desired, and only in a compar- 
atively small number of cases, the patent cannot be construed to cover 
the use of a well-known insulating équivalent for the old fiber in the 
very large number of cases where removability is of no practical con- 
séquence. 

The défendant further contends that the capacity of a paper tube 
or shell to stick to another tube or shell which it was intended to 
fit has been known ever since the patents to Powers, No. 156,591, 
and to Van Vechten, No. 185,598 ; in fact, ever since pill boxes were 
invented. 

I am of the opinion that the substitution of paper for vulcanized 
fiber cannot be regarded as a patentable invention even if, by reason 
of the greater compressibility of paper, the lining can be made some- 
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what larger and more closely fitting than the fiber lining. Mr. Liver- 
niore, defendant's expert, says : 

"It is a matter of eommon knowledge that a paper tube or article such as the 
tubular flange of the head shown in the Van Vechten patent may be crovvded 
iiito a eorrespondingly shaped reeess, such as the end of the cylindrieal body 
jiortion of the box sufflcieutly tightly to remain held in the reeess by the frlc- 
tional engagement due to thè resihency of the paper, and eonsequeutly the con- 
struction set forth in tiie Van Vechten patent exhibits ail of the characteris- 
tics and capabilitles of paper material which are referred to in the Jlarshall 
patent sued upon as discoveries of Marshall, and nothing but intelligent ob- 
servation would hâve been reciuired on the part of persons familiar with the 
pai)er articles and their manufacture as known for years prior to the time of 
the Marshall i)ateut sued upon to aseertain that paper possessed the charac- 
teristics referred to in the Marshall patent, and would, if employed as the 
material for making the mokled linings of the Painter patent, produce an in- 
sulating lining identical with that set forth in the Marshall patent sued upon." 

Complainant's counsel lays stress upon the newly utilized self-holding 
function of the paper tube; but it is difificult to see wherein there 
is any novelty in respect to this function over the ordinary paper pill 
box. It is a tax upon credulity to believe that the dominating idea 
in substituting paper for the much more expensive fiber was not 
'the use of a cheaper material, but was to use a material which would 
hold better. But it is said that there was a problem of maintain- 
ing two parts in contact, due to the fact that with atmospheric changes 
the parts do not contract and expand equally. If this was the sole 
problem, it was a matter of eommon knowledge that a more flex- 
ible and more compressible material would obviate this objection ; 
and the search among insulating materials for such a substitute and 
the finding of paper, a well-known insulator, does not seem to amount 
to invention. 

The views of Mr. Livermore, defendant's expert, are in accord- 
ance with the décisions of the Circuit Court of Appeals in this cir- 
cuit. In L. E. Waterman Co. v. Lockwood, 125 Fed. 497, 60 C. 
C. A. 333, a similar mechanical problem was involved, that of making 
a close-fitting cap for a fountain pen. "Elastic pressure" was relied 
upon as a feature, and a "tapered interior member," not differing 
substantially from complainant's sleeve with the "diameter reduced 
foT a portion of its length," was shown, and "an elastic progressive 
wedge union joint" was an élément claimed; yet it was held that 
this involved "merci)- inechanical skill, and in no degree inventive 
facultv." This apparently was also the view of the Circuit Court 
(L. É. Waterman Co. v. Johnson [C. C] 123 Fed. 303, 305), and 
of the Circuit Court of the Second Circuit (L. E. Waterman v. 
Forsyth [C. C] 121 Fed. 103). So, in Perry v. Révère Rubber Co., 
103 Fed. 314, 315, 43 C. C. A. 248, a distinction was drawn between 
old forms of rigid coupling and a compressible coupling for a steam 
joint packing. It was said : 

"To make a coupling-pin solid and incompressible for use in an incompressi- 
ble tubing or packing, or hollow and compressible for use in a compressible 
tubiug or packing, does not involve inventive thought." 

See, also, Rubber-Tip Pencil Co. v. Howard, 20 Wall. 498, 22 E. 
Ed. 410. 
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It is also urged that the discovery that paper tubing coukl be so 
worked as to form articles formerly made of fiber was the resuit 
of a novel and inventive thought. The spécial means of manufac- 
ture are not covered by the claims, and there is no process claim. 
It is not contended that the claims are limited to a paper tube hav- 
ing its diameter reduced for a portion of its length by dies. 

This matter, though referred to in the spécification, is outside 
the claims. Furthermore, there is no évidence which shows that 
mechanically hardened paper was not as suitable for the Painter 
process of making insulating lining shown in letters patent No. 718,- 
378, as vfas vulcanized fiber or hard rubber. The différence betvveen 
vulcanized fiber and heavily calendered paper board is not so great 
as to make it an inventive thought to try the same process on the 
latter as was used on the former. The exJiibits show practically no 
différence in the resuit of the pressure of the dies upon the materials ; 
and no évidence of expérimentation is offered to show that difficulties 
had to be overcome in working hard paper board by dies made for 
fiber, hard rubber, etc. 

In General Electric Co. v. Yost (C. C.) 131 Fed. 871, affirmed, 
139 Fed. 568, 71 C. C. A. 532, it was held that the Painter process 
was old in making cartridge shells. That the dies of the complain- 
ant are of such length that the tube is confined substantially through- 
out its entire length to prevent buckling does not seem more than 
such variation of Painter's dies as would occur to the ordinary me- 
chanic. 

The défendant also contends that the patent in suit is anticipated 
by the one-piece paper lining of the Ilart "Diamond IV switch- 
cap. This was a switch-cap of métal completely lined with paper. 
The articles are closely like the complainant's in respect to use, pur- 
pose, and function. They are made by dies which compress the 
lining in the métal under great pressure. It is apparent from the 
exhibits that the paper insulating lining is easily removable, and 
can be replaced within the metallic shell so that it retains its place 
by its own resilienc}'. I am of the opinion that the testimony of 
the défendant satisfactorily proves the priorlty of this switch-cap. 

The relevancy of switch-caps as anticipations seems to be recog- 
nized by the complainant, bv the introduction in évidence of patents 
showing that fiber linings of switch-caps were often attached me- 
chanically. It is said, however, that i'_ was not the intention of the 
manufacturer that the switch-cap lining should be easily or readily 
removed, and that : 

"The sliglit frietional grip of the paper wliieh is the soûl of the invention and 
of its use for soeliet linings is designedly destroyed and not intonded to be 
ntilized in tlie stroug relcntless grip of the paper cap linings." 

But we find in the switch-cap the combination of a metallic shell, 
an insulating-lining of elastic compressible paper held in frietional 
engagement with the shell by its own resiliency. Mr. Hart had clear- 
ly shown a perception of the advantages of the substitution of paper 
for fiber. He had shown the use of dies to draw his paper insulat- 
ing lining into its required shape. While he makes his lining from 
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a dise instead of by drawing down a tube and in cup shape instead 
of in tube shape, there is such resiliency of the tubular walls of his 
insulating material that, when the Hning is removed from the me- 
tallic cap and replaced, it adhères by virtue of the resiUency of the 
paper. While it is said by the complainant that removal was not 
contemplated, Mr. Hart testifies that, hav'ing previously lined his 
switch-caps with paper gUied in, he made the cliange because a one- 
piece Uner was better, more convenient of insertion, and avoided the 
necessity of gluing or fastening in any other way than by the resil- 
iency of the paper; that it could also be removed if it were necessary 
to refinish the cap; and that it stuck in its place by its elasticity or 
resiliency. 

It would seem as désirable that an insulating lining sliould adhère 
to the switch-cap while it is being fixed to the wall as that it should 
adhère to the socket when it is fixed to the lamp bracket, and as 
désirable and as useful that the insulating lining should be remov- 
able from the switch-cap, if one wishes to refinish it, as that the 
lining should be removable from the socket if one wishes to refinish 
the socket. Mr. Hart says specifically that he had in mind the mat- 
ter of removability ; and, whether he did or not, he has produced 
an article which so nearly resembles the lining of the patent in suit 
as to render claims 5 and 9 devoid of patentable novelty. 

Complainant's expert, William H. Walker, testifies as follows: 

"You state that the Diamond H switch-cap and the paper-liiied lamp soclMts 
are alike in three respects. In the flrst of tliese, namely, tlwt the.y are both 
electrical devices with metallic shells lined with paper for the purpose of in- 
sulation, I agrée. I can also agrée witli the second statement in so far that 
the liniûgs of both stay in place by reason of the resiliency of the paper, but 
I cannot agrée with the implied statement that this resiliency is exercised in 
both devices in the same way." 

It must be admitted that the Hart switch-cap was a complète solu- 
tion of the problem of making a paper lining that. would stay in. 
It is criticised on the ground that the lining is inserted by a ma- 
chine, and that Marshall used a lining which can be inserted by hand 
and not by a machine. The case does not call for refinements as 
to the mode in which the shell and paper co-operate in varying at- 
mospheric changes. The simple fact is that paper, by reason of its 
compressibility, can be pushed in and will stay in exactly as a cork, 
by reason of its compressibility and resiliency, will stay in when 
pushed into a bottle. It is merely the familiar mechanical resuit which 
follows when a compressible substance is thrust into a tube which is 
somewhat smaller. 

Upon the évidence I am of the opinion that the principal reason 
why paper has superseded fiber is on account of its cheapness, and 
that, while the use of paper involves the minor advantage of a doser 
adhérence to the shell, this is clearly insufficient to support claims 
for the use of compressible paper tubes as an insulating lining, 
and does not amouut to patentable invention. While the practical 
importance of the feature of removability seems much exaggerated, 
yet, if it be conceded that it is of some commercial importance, this 
is not sufïicient to support the patent. I find that both claims are 
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void, in view of the prior art, since they involve merely the sub- 
stitution of one well-known insulating material for another very> 
similar material, with no change except the minor advantage of 
removability, which results from the fact that paper is slightly more 
compressible than fiber, an advantage not involving invention; and 
also because both claims are devoid of patentable novelty in view of 
the Hart "Diamond H" switch-cap, which preceded the alleged inven- 
tion of the patent in suit. 
The bill will be dismissed. 



FOSTER HOSE SUPPORTER CO. T. O'BRIEN. 

(Circuit Court, D. Massachusetts. May 7, 1907.) 

No. 193. 

Patents— Anticipation— Abdominal Pad and Hose Supporter. 

The Young patent, No. 638,540, for a combined abdominal pad and hose 
supporter, the prominent feature of which is a pad to depress the most 
prominent portion of the abdomen of the wearer, and ald in producing 
a proper carriage of the body, was not anticipated by the O'Byrne desipi 
patent, No. 20,777, for a hose supporter, nor by anything shown in the 
prior art and discloses patentable invention. Also held Infringed as to 
claim 1. 

In Equity. 

Philipp, Sawyer, Rice & Kennedy and J. J. Kennedy, for com- 

plainant. 

Emery & Booth and Charles S. Jones, for défendant. 

BROWN, District Judge. This suit is for infringement of letters 
patent No. 638,540, granted December 5, 1899, on an application filed 
October 19, 1897, by Ella Poster Young. The spécification describes 
the object of the invention : 

"My invention relates to combined abdominal pads and hose-supporters, and 
bas for its object to provide a device of this character which will serve not only 
to support the hose in an efficient manner and in such a way as to avoid ob- 
jections attendant upon hose-supporters as heretofore constructed, but will al- 
so serve to aid in producing a proper carriage of the body of the wearer and In 
maintaining the abdominal viscera in proper position." 

Claim 1 only is in suit : 

"1. In a combined abdominal pad and hose-supporter, the comblnatlon with 
a flat abdominal pad having a continuons intégral body with a smiooth un- 
broken bearing or contact surface and of a size about equal to that of the up- 
per central portion of the hypogastric région, of supports attached to said pad 
at its upper edge and hose-supporting straps attached to the lower edge of 
said pad, whereby in use strain is applled to sald pad In substantially vertical 
Unes and the pressure Is localized, substantially as described." 

The patent has been sustained in the Second Circuit. Young v. 
Wolfe (C. C.) 120 Fed. 956, affirmed on appeal, 130 Fed. 831, 65 
C. C. A. 199. 

What seems to be new matter is the O'Byrne design patent No. 29,- 
777, dated December 6, 1898. If the patent in suit were to be re- 
garded merely as for a hose supporter, the O'Byrne patent might 
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be of importance; but clearly the patent in suit, upon any proper 
construction, cannot be regarded as for a mère hose supporter, since 
it is for a device specially designed to perform functions additional 
to hose support, namely, to depress the most prominent portion of the 
abdomen and aid in producing a proper carriage of the body. There 
is no suggestion in the O'Byrne patent of the performance of this 
function; and the cutting away of the central portion of the belt 
to which the hose-supporting straps are attached makes the O'Byrne 
device unsuitable to perform the function of depressing the prom- 
inent portion of the abdomen and devoid of any suggestion to this 
effect. It lacks the abdominal pad which is the important élément of 
the patent in suit. 

The défendant also introduces' a number of patents showing de- 
vices for supporting the hose at the sides : Andrews, No. 550,051, No- 
vember 26, 1895 ; Eanfield, No. 197,587, November 27, 187? : Fraser, 
No. 178,272, June 6, 1876; George, No. 2)8,387, Septen ber 24, 
1878. The George patent was before the courts of the Second Cir- 
cuit, as were the patents to Stiger, No. 106,885, Minthorn, No. 13,- 
011, and Schmidt, No. 421,086. As to the Fraser, Banfield, and 
George devices, which bave enlargements of the belt over the bips 
for the purpose of distributing the strain of the hose-supporting straps, 
it is now argued that no change is required other than to remove one 
of the hip pads and the attached supporting straps, and to place the 
other in the front so that it will hold up both stockings instead of one, 
and that such reshaping as might be required would involve nothing 
beyond the mère skill of a dressmaker. 

The idea of employing the strain of the hose supporter for the 
purpose of efïecting a dépression of the abdomen, and of thus im- 
proving the appearance of the wearer, was not involved in any of 
thèse devices, and none of thèse devices suggested a proper con- 
struction for the embodiment of such an idea. It is conceded that 
the George, Frazer, and Banfield devices would require, not only to 
be transferred froni the side to the front, but also reconstruction 
and reshaping, in order to perform the new fvmction ; and this is a 
sufficient answer to the defendant's contention that the patent is 
merely for a double use of any of thèse devices of the prior art. 

The défendant further contends that the décision of the Circuit 
Court of Appeals for the Second Circuit in Parramore v. Siegel- 
Cooper Co., 143 Fed. 516, 74 C. C. A. 386, is indicative of such a 
complète change of opinion of that court as to amount to a reversai 
of its opinion in Young v. Wolfe, 130 Fed. 8S1, 65 C. C. A. 199. 
This contention is clearly not well founded. 

Référence is made also to the décision of the Circuit Court of 
Appeals of the Seventh Circuit in I. B. Kleinart Rubber Co. v. Stein, 
133 Fed. 288, 66 C. C. A. 282, wherein the Parramore device was in- 
volved. Assuming it to be correctly held by the Circuit Court of Ap- 
peals of the Seventh Circuit that the transfer of an old détachable hose 
supporter from the side to the front did not constitute invention, 
even though, by such transfer, the eflfect of pressing in the abdo- 
men was produced, and giving due considération to the following 
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language of the learned court (page 331 of 133 Fed., page 285 of 66 
C. C. A.) : 

"Straight fronts, in the figure of woinen, haviug corne into vogue, it appeara 
to us to hâve beeu but the ordinary and natural exercise of comnion sensé to 
bave brought the hose supjwrter from the side to the front. l'atentability 
cannot be deereed to every little shift that a woman may niake in the arrange- 
ment of her garnients, or the location of the means through whicli sucli ar- 
rangements are effected," 

— it mtist yet be held that the décision does not avail the défendant 
for the reason that the présent case shows no device in the prier 
art which, merely by transfer from one position to another, is capa- 
ble of performing practically the functions of the Young device. 
In the décision in the Circuit Court by Judge Kohlsaat (Parramore 
V. Stein [C. C] 135 Ked. 19) the Parramore patent vvas regarded as 
for a hose supporter and nothing more. He distinguislies tlie Young 
patent in suit, saying : 

"It discloses an abdominal pad for suppressing the stoniach from which the 
supporters dépend." 

The use of a pad for the mère purpose of support is not analo- 
gous to the use of a pad for the purpose of improving the carriage 
of the female figure. To use the pull of the hose supporters at a 
particular place, in which heretofore it had not been used, with so 
remote an object and with so nonanalogous a purpose as the effect- 
ing a change in the figure, was a thought not suggested by any of 
the devices of the prior art, and which required the construction 
of spécial apparatus. 

The inventor of the O'Byrne device deemed it undesirable to do 
what the patentée of the patent in suit desired to do. This is an 
indication that the patentee's idea was not obvions. Judge Coxe, 
in Y'oung v. Wolfe (C. C.) 130 Fed. 95G, 958, refers to the fact that 
the examiners in chief carefully considered the matter, saying; 

"In the Rogers device there are no supporters at the upper edge of the pad, 
and the strain is exerted in latéral or horizontal lines, instead of in a verti- 
cal direction. The use of the hose supporting feature in the Rogerr device is 
purely incidental, as is shown by the statetnent on page 1, lines (m to 68, of the 
patent, vchile in the applieant's device the strain produced by the tension on 
the hose supporters is relied upon to produce the results desired." 

The Circuit Court of Appeals of the Second Circuit, in Young v. 
Wolfe, 130 Fed. 891, 892, 65 C. C. A. 199, 200, said: 

"The essence of the invention was the provision of new means to accomplis!! 
a new resuit in a new way by a radical departure from the prior art. In 
thèse circumstances, the fact that the old George pocket of 1878 might he 
torced around to a position in which it might receivo and hold the prominenco 
of the abdomen instead of that of the bip bojie is immaterial." 

This clearly meets ail of the defendant's défenses except that based 
upon the O'Byrne design patent. It clearly appears that the court 
passed adversely upon one of the principal contentions of the de- 
fendant in this case; that it gave proper eiïect to that function which 
the patentée insists upon as a novel function, and held that the pat- 
entee's means were new. I fully concur in thèse views of the learned 
court. 
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The complainant, to show that the décision of the Circuit Court 
of Appeals for the Second Circuit in the Parramore Case, 143 Fed. 
516, 74 C. C. A. 386, was not regarded in the Second Circuit as in- 
consistent with the opinion sustaining the Young patent, refers to 
the later décisions by Judge Lacombe in Foster Hose Supporter Co. 
V. Mayper, January 9, 1905 (no opinion), and by Judge Thomas in 
Foster Hose Supporter Co. v. Cohen (C. C.) 148 Fed. 92, July 16, 
190G, granting motions for preHminary injunctions against infringe- 
ment of the patent in suit. The défendant clearly infringes claini 1 
of the patent in suit. 

A decree for the complainant may be entered accordingly. 



BEIJ.OWS V. UNITED KLECTRICAL U¥G. 00. et al. 

(Circuit Court, S. t>. NcTw Xorlc. Jlay 23, 1907.) 

Patents — Infkingp^mbnt — Telegrapii Key. 

Tlie Coffee piUent, No. 812,183, for an inipro^oment in telegraph instru- 
ments for transmitting signais, and known as a "telegraph key," con- 
strued, and, as limited by the prier art, hcld not infringed. 

In Equity. Suit for alleged infringement of United States letters 
patent No. 812,183, issued February 13, 1906, to Benjamin F. Bel- 
lows, on appHcation filed January 11, 190-1, by Wilham O. Cofifee, for 
improvement in telegraph instruments for transmitting signais, and 
known as a "telegraph key." 

Lyman Ward (E. L. Thurston, of counsel), for complainant. 
Kerr, Page & Cooper (Parker W. Page and Thomas B. Kerr, of 
counsel), for défendants. 

RAY, District Judge. Claims 11, 12, 13, 16, 18, 19, 21, 23, 25, 26, 
27, and 28 of the patent mentioned are in suit. Complainant charges 
infringement by the manufacture, use, and sale of certain telegraph 
keys invented by one Martin. Spécimens of Martin's keys are marked 
"Complainant's Exhibit, Défendants' Key," and "Défendants' Exhibit, 
Défendants' Key." Two questions are involved: First, the validity 
of the patent in suit; and, second, if valid, are the claims in issue in- 
fringed ? 

I do not think, in view of the prior art, the patent in suit can be so 
broadly construed as to embrace or cover défendants' key. If so broad- 
ly construed, the claims in suit cover keys of a prior patent to Martin, 
No. 732,648, and are invalid, because anticipated, and Cofïee was not 
the fîrst inventer. 

There wiU be a decree dismissing the bill of complaint, with costs: 
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MARTIN V. WALL. 

(Circuit Court, S. D. New York. May 23, 1907.) 

Patents — ^In^bingemekt — Telegbaph Transmitters. 

The Martin patent, No. 767,303, for an improvement in telegraph trans- 
mitters, held valid and infrlnged. 

In Equity. Suit to restrain alleged infringement of daims 1 and 2 
of United States Letters Patent No. 767,303, dated August 9, 1904, 
and issued to Horace G. Martin, the complainant, for an improvement 
in telegrapli transmitters. 

Kerr, Page & Cooper, Parker W. Page, and Thomas B. Kerr, for 
complainant. 

E. L. Tliurston, for défendant. 

RAY, District Judge. In Bellows v. United Electrical Manufactur- 
ing Company and Horace G. Martin, 1.53 Fed. 588 (Equity No. 9,446), 
this court has just iield that the Martin patent, No. 767,303, does not 
infringe the Coffee patent, No. 812,183, contrued as it must be, or, if 
so broadly construed as to include or cover Martin's invention, it is 
invalid, because Martin was the first inventer. The said patent to 
Coffee is in évidence hère, but I do not find any évidence regarding 
it. It seems to hâve been stipulated into the case. The défendant hère 
gave no évidence aside from such patent, except such as may hâve 
been drawn eut on cross-examination of the complainant's witnesses. 
The final hearing was had on the pleadings, complainant's record, and 
said Cofïee patent. 

Wall uses and sells télégraphie transmitters or keys, spécimens of 
which are in évidence, marked "Complainant's Exhibit, Defendant's 
Key, No. 1," "Complainant's Exhibit, Defendant's Key, No. 2," and 
"Complainant's Exhibit, Defendant's Key, No. 3." Thèse seem to 
differ somewhat in détails of construction, but are identical in opéra- 
tion and the same in principle. The parties hâve stipulated that ail 
patents in évidence shall be presumed to date from the time when ap- 
plications therefor were filed. This makes the Coffee patent date Jan- 
uary 11, 1904. Application for the patent in suit to Martin was filed 
May 7, 1904. Martin has another patent, 732,648, application for 
which was filed October 6, 1903. Complainant also gave considérable 
évidence, which is well supported by that of other witnesses, as to the 
actual date of his invention, and makes it much earlier than that of 
Coffee. I do not think Martin abandoned his invention, and it seems 
to me the évidence establishes that he was the first inventor, and that 
défendant infringes. 

There will be a decree for the complainant, with costs. 
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UNITED STATES V, OHIN SINQ. 
pistrict Court, D. Oregon. April 8, 1807.) 

No. 4,803. 
AuïNS— Chinese Exclusion Aots— Minob CnitDBEN or Chinese Meb- 

OHANT. 

The fact that a Chinese person, who as shawn by the uncontradicted évi- 
dence entered the United States in 1898, when a minor 14 or 15 years old, 
his father being at the time a merehant engaged in business In San Fran- 
cisco, did not hâve a certiflcate under section 6, Act May 6, 1882, c. 126, 
22 Stat. 60, as amended by Act July 5, 1884, c. 220, 23 Stat 116 [U. S. 
Comp. St. 1901, p. 1307], does not raise any presumption that his entry 
was unlawful, no such certiflcates being then required under tlie dé- 
cisions of the Suprême Court to entitle the wives and chiidren of Chinese 
merchants residing in this country to entry. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 2, Aliéna, §§ 75, 81.] 

James Cole, Asst. U. S. Atty. 
R. B. Sinnott, for défendant. 

WOLVERTON, District Judge. This îs an appeal from the judg- 
ment of the United States commissioner directing the déportation of 
the défendant, a Chinaman, as not being entitled to remain in the 
United States. The cause has been submitted upon the évidence. It 
is shown by Chin Sing, the défendant, and one other witness, Chin 
On, that the défendant entered the United States in the year 1898, and 
that at that date he was 14 or 15 years old ; that his father was a 
Chinese merehant, engaged in the hardware and Chinese provisions 
business on Washington street, in San Francisco, and was such 
merehant, and a résident of San Francisco, at the time the défendant 
came into the country. The father continued to engage in such busi- 
ness for three years, when he failed, and the business was closed up. 
The défendant worked in the store after his arrivai as a helper, in 
the way of making sales, wrapping parcels, etc. Later, about 1903, 
the défendant and Chin On left San Francisco together, and came to 
Portiand, where they hâve lived ever since. 

The défendant states that he came in on a paper furnished by his 
father, and that none was given to him personally to show his right 
to enter the United States. The testimony of thèse witnesses is not 
discredited in any way, except that the défendant made some state- 
ments to the Chinese inspecter in charge at this port, at the time of 
his examination when arrested, in some respects contradictory of his 
présent testimony. Mr. Barbour testifies that prior to 1900 it was the 
practice of the customs officiais to require the wives and chiidren of 
Chinese merchants to procure certiflcates, under section 6 of the act 
of 1883 (Act May 6, 1882, c. 126, 22 Stat. 60 [U. S. Comp. St. 1901, 
p. 1307]), as amended in 1884 (Act July 5, 1884, c. 220, 23 Stat. 116), 
showing their right of entry, thus creating the inference that the de- 
fendant, having never been furnished such a certifîcate, had somehow 
gotten into the country unlawfully. By référence to the authorities, 
however, I fînd that it was held, as early as 1890, in this court, that 
no certiflcates were required for the wives and chiidren of Chinese 
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merchants residing in this country to entitle them to entry. In re 
Chung Toy Ho and Wong Choy Sin (C. C.) 42 Fed. 398, 9 L. R. A. 
204. The doctrine of this case has been reiterated and affirmed in the 
case of United States v. Mrs. Gue Lim, 176 U. S. 459, 20 Sup. Ct. 
415, 44 L. Ed. 544. The stipulated facts in the latter case are almost 
exactly as, the facts hâve been developed in this case. The fathers 
were merchants residing and doing business in the city of Walla 
Walla, state of Washington, and had sent for their sons to corne froni 
China to live with them, and the question arose whether the sons were 
entitled to enter without first procuring certifiicates as required by sec- 
tion 6 of the act above specified. It was held directly — the court 
making spécial référence to the opinion of Judge Deady in the Chung 
Toy Ho Case — that the sons had that right, and hence they were dis- 
charged from the order made for their déportation. So that, while it 
may be that the practice existed as asserted by Mr. Barbour, yet a 
nonobservance of it was not an évasion of the law, and it is quite 
probable that the défendant came to the United States in the way he 
has explained. The defendant's contradictorv statements are only ap- 
parent when read in the light of his explanation. 

It is required that a Chinese person who is charged with being 
unlawfully within the United States shall establish, by affirmative 
proof, to the satisfaction of the justice, judge. or commissioner. his 
lawful right to remain. Considering the évidence which has been 
adduced, I am satisfied that the défendant came to this country while 
a minor, and that, being the son of a résident Chinese merchant, he 
is lawfully entitled to remain hère. 

The défendant will therefore be discharged from the order of the 
commissioner directing his déportation. 



THOMAS V. F. B. VANDEGRIFT & CO. 

(Circuit Court, E. D. Pennsylvania. February 21, 1007.) 

No. 48 (1,-553). 

CusTOMS DuTiES— Classification— BoiLER Tcbes— Flues— Purxaces. 

Ileld, that so-called arched Purves furnaces are not eoinmercially knowii 
as furnaces, and that, therefore, they are not dutiahle as such under Tariff 
Act July 24, 1897, c. 11, § 1. Schedule C, par. 152, 30 Stat. I(i3 [U. S. Comp. 
St. 1901, p. 1G41], but under the iirovision in the same paragraph for 
boiler tubes or flues. 

[Ed. Note. — Interprétation of commercial and trade terms in tariff 
laws, see note to Dennison Mfg. Co. v. United States, 18 C. 0. A. 545.] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Thèse proceedings were brought in the name of C. Wesley Thomas, collector 
of customs at the port of Philadelphia, to secure a review of a décision of the 
Board of General Appraisers, which had reversed the coUector's assessment 
of duty on certain imported articles. Thèse articles were invoiced as "arched 
Purves furnaces." The iniporters contended that they had been Improperly 
classifled under Tariff Act July 24, 18'.>7, c. 11, § 1, Schedule 0, par. 1.52, 30 
Stat. 163 [U. S. Comp. St. 1901, p. 1641], as "welded cylindrical furnaces, made 
from plate métal," and that they should hâve been classifled under the further 
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proTlsion în the same paragraph for "lap welded, butt welded, seamed, or 
Jointed iron or steel boiler tubes, pipes, flues, or stays." The board found that 
the articles were not furnaces, but tubes used in making fumaces, and sua- 
talned the Importers' contention. 

Jasper Yeates Brinton, Asst. U. S. Atty. (J. Whitaker Thompson, 
U. S. Atty., on the brief), for collecter. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porters. 

HOLLAND, District Judge. In 1893 this same article of importa- 
tion was before the district court in Delaware county, in the state of 
Delaware, in this circuit, and it was then held: 

"So far as Inventors, manufacturers, and importers can fix the désignation 
of an article under the revenue laws, it bas been done in the présent case 
through letters patent, invoices, and advertisements. An Engllsh patent, No. 
3,722, dated March 23, 1885, was issued to David Purves for 'a new and useful 
Improvement in boiler flues,' and he subsequentiy obtained letters patent for 
the same Invention from the United States, No. 372,487, dated November 1, 
1887. This flue bas aequired a high réputation among scientiflc vrriters and 
praetical steam engineers, and is known as 'Purves' ribbed flue,' as 'Purves' 
ribbed fumaces,' and as 'Purves' ribbed boiler flue.' " In re Whitney (C. O.) 
53 Fed. 237. 

In that case the classification assigned to the imported article was 
under the unenumerated iron and steel clause of the act of October 1, 
1890, and duties assessed under the provisions of paragraph 215, 
Schedule C, § 1, c. 1244, 26 Stat. 582. The importer protested 
against this classification, insisting that the article was not a furnace, 
but was a "Purves' ribbed boiler flue," and the District Court sus- 
tained the décision of the board in this view. Since that time there 
has been other législation, and it is true that under Act July 24, 1897, 
c. 11, par. 152, § 1, Schedule C, 30 Stat. 163 [U. S. Comp. St. 1901, 
p. 1641], "welded cylindrical furnaces made from plate métal" are 
dutiable at two and one-half cents per pound. But at the time this 
législation was enacted this article of importation was not, by a defi- 
nite, uniform, and gênerai usage, commercially designated as a furnace. 
1 Fed. St. Ann. C. When first made, they were known as "flues," 
and then as "flues or furnaces," and are becoming more and more re- 
ferred to as "furnaces," but they are still known in the trade, to some 
extent, as "flues." 

In view of the fact that the court has passed upon this question 
and the article is known by both terms in the trade, and the further 
fact that the Board of General Appraisers has uniformly required the 
articles imported to be classified as flues when the matter was before 
them, we are not convinced that the government in this case has es- 
tablished that the commercial name of this article is a furnace. 

The décision of the Board of General Appraisers is affirmed. 
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DAIGNBAU V. GRAND ÏEUNK RY. CO. 

(Circuit Court, D. Massacbusetts. May 8, 190G.) 

No. 72. 

1. Damagks— Personal Injtjry— Future Conséquences of Injury. 

In an action for a personal injury, tlie plaiutifï is entitled to recover 
damages for future eousequences of ttie injury only witli respect to sucli 
conséquences as thé évidence shows are reasonal^ly certain to ensue. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, §§ 69, 70.] 

2. Courts— rEDERAL Courts— New Triai.— Conditions on Granting New 

Trial— Réduction of Excess of Recovery. 

Where a verdict awarding damages for a personal injury returned In a 
fédéral court is excessive, the court bas power in its discrétion to require 
a remittitur of a stated sum as a condition to the overruling of a motion 
for a new trial. 

At Law. On motion for new trial. 

Wm. D. Chapple and Charles W. Bartlett, for complainant. 
Coolidge & Hight, for défendant. 

BROWN, District Jndg-e. I am of the opinion that the jury in ar- 
riving at a verdict of "$G,500 in this case niust hâve made a very much 
larger allowance for prospective damages than is warranted by the 
proof. According to the strong prépondérance of évidence, the plain- 
tiff, within a comparatively short time, will recover entirely from the 
wrenching and bruising of his back, and will recover in a very great 
degree from his nervous condition upon the termination of this litiga- 
tion. 

The plaintifï is entitled to recover for such future conséquences of 
the injurv inflicted as the proofs showed are reasonablv certain to 
ensue. Kennon v. Gilmer, 131 U. S. 22, 26, 9 Sup. Ct. 696, 33 L. Ed. 
110; Thompson on Négligence, 7205. The plaintifï has the burden of 
proof. Evidence which leaves the matter entirely in doubt, or estab- 
lishes a mère possibility of future damages, does not satisfy the rule 
which requires proof that future conséquences are reasonably certain 
to ensue. 

When the verdict was returned, it struck me as excessive, and a 
careful considération of the case confirms this opinion. I hâve hesi- 
tated whether to grant a new trial unconditionally, or only in the event 
that the plaintiff shall not file a remittitur. While there is force in 
the objection that the court cannot order a remittitur without itself 
passing upon the question of damages, the practice is so well estab- 
lished and so convenient that I shall adopt it. Arkansas Cattle Co. v. 
Mann, 130 U. S. 69, 9 Sup. Ct. 458, 33 L. Ed. 854; Northern Pacific 
R. R. Co. V. Herbert, 116 U. S. 642, 646, 6 Sup. Ct. 590, 29 L. Ed. 
755 ; Hansen v. Boyd, 161 U. S. 397, 16 Sup. Ct. 571, 40 L. Ed. 746. 

A new trial will be granted on the question of damages, unless, with- 
in 14 days, the plaintiff shall remit the sum of $2,000, and consent to 
judgment for the plaintiff for $4,500 and costs. 
153 F.— 38 
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UNITED STATES v. COURTIN & GOLDEN. 

(Circuit Court, S. D. New York. February 21, 190T.) 

No. 4,261. 

CUSTOMS DdTIES— NONIMPOETATION— ROTTEN FKUIT OONDEMNED BY HeALTH 
AUTflOEITIES. 

Before being unladen, but after being free from customs supervision, 
certain imported fruit was condemned by local health autborities wlienever 
a considérable iwrtion of any crate appeared to be decayed, and tbe 
entire contents of sucli crates were condeiuned, and required to be dumped 
in the sea, no portion tliereof beeoming a subject of commerce witliin the 
United States. Jleld, tbat sucb coudemned fruit sUould be treated as a 
nonlmportation, and as not dutiable. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,35G (T. D. 27,334), affirming the 
assessment of duty by the collector of customs at the port of New 
York. 

D. Frank Uoyd, Asst. U. S. Atty. 
Henry S. J. Flynn, for importers. 

HOUGH, District Jiidge. Certain pineapples in crates having been 
brought into the United States by the appellees, a considérable por- 
tion of the same were destroyed by a représentative of the health de- 
partment of the city of New York as not being "fruit * * * sound, 
wholesomC'and safe for human food." Sanitary Code of New York 
City, § 43. The method of condemning the fruit was to examine 
each crate, and, if a considérable portion of the contents thereof ap- 
peared to be decayed, the whoîe crate was condemned, and the ship 
upon which it was found required to convey the same again to sea, 
and dump it overboard. This condemnation took place while the 
goods were being unloaded, and âfter a "tropical permit" for the 
unloading thereof and delivery to the importers had been granted by 
the custom house. This appeal raises the point whether any rebate or 
réduction in duties should be allowed to the importers, inasmuch as the 
pineapples in question were freed from custom supervision by the 
granting of the tropical permit above referred to. The évidence leaves 
it undoubted that no portion of the condemned goods ever passed into 
the actual control of the importers or became a subject of commerce 
within the United States. 

The action of the health department of this city clearly was a law- 
ful exercise of police power, and in my opinion this case is entirely 
within the doctrine of Lawder v. Stone, 187 U. S. 381, 33 Sup. Ct. 
79, 47 L. Ed. 178. The facts in that case were indeed quite différent, 
but the doctrine as interpreted in Stone v. Shallus (C. C. A., 4th 
Circuit, T. D. 27,133) 143 Fed. 486, 74 C. C. A. 506, is directly 
applicable. In the Shallus Case the importation was of oranges in 
boxes, and "the shortage by rot was not discoverable or discovered 
until those boxes were opened under the supervision of the government 
inspector." I think it makes no différence whether the rot was dis- 
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covered under the supervision of a government inspecter or under 
the lawful supervision of an inspector of the healtii department, as 
long as it was discovered before the rotten article had passed into 
the actual control of the importer. Before thèse pineapples could 
be lawfully used by the importer they had to pass not only the fédéral 
customs offlcers, but also the lawful police authorities of the city of 
New York, each standing at the portai of the country and each au- 
thorized to forbid admission. What was dutiable in the Shallus Case, 
supra, was "pounds of oranges imported," what was dutiable in this 
case was packages of pineapples ; and, if the government received 
"the full duty leviable upon the entire [number of packages of pine- 
apples] which actually came into the country as such," I think the 
law is complied with. 

The décision of the Board of Appraiscrs is aiïirmed. 



UXITED STATES v. IIATTERS' FUR RXCTIAXGE. 

(Circuit Court, S. D. Xow Yorlv. Fobriiary 21, lOOT.) 

Ko. 4,2a0. 

1. Customs Dt;TrEs~Ci.ASSiFicAT[ON~WASTE~Ft:R CoMinxns. 

As to (•oinbintjs of loose or deiul liair ol)t:\iiied in prcjjiirins raljbit or 
liare slvins, wliicli are connncrciall}' knowii as "liares' fombings" or "fur 
waste," and wliicli. after furtlier treatnient, are used as an adultérant 
iti clieap hats. Jicld. tliat tliev are dutiable as waste luuler TarifC Aet 
July 24, 1897, o. 11, § 1, Scliedule X, par. 4(;;5, 30 Stat. 194 LU- S. Comp. St. 
1901, p. 1C791. and not as furs ijrepared for liatters' use under parajfraph 
426, 30 Stat. 151 [U. S. Comp. St. 1901, p. 10751, nor free of duty as "furs, 
undressed." under section 2, Free List, par. 501, 30 Stat. 194 [U. S. Comp. 
St. 1901, p. Itl83.] 

[Ed. Xote. — Interprétation of commercial and trade terms in tarift" 
laws, see note to Dennison Jlfg. Co. v. United States, 18 C. C. A. 545.J 

2. SaME— ApPEAL— ASSIGNMENTS OF ERROR. 

The board sustained the more favoral)le of tlie two alternative conten- 
tions niade in au importer's i)rotest. Tlie j^overument apt)ealed to the 
Circuit Court, asserting in the assignment of crrors th.at the t)oard's dé- 
cision was erroneous, and that the merchandise shotild hâve been held to 
hâve heen propcu-iy assesscd. JJchl, that tlie court misht décide the mer- 
chandise to be dutiable in accordance with the importer's alternative con- 
tention, notwithstanding the absence of a .spécifie assignnient on that point 
by the government. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Note Wimpflieimer v. Erhardt (C. C.) 59 Fed. 451. 

The Board of General Appraisers reversed tho asses.sment of duty by the 
collector of customs at the port of New York. The governnuuit's assigunients 
of error, as stated in the application for review of the board's décision, read 
as follows : 

"And for the errors of law and fact in the décision of said board herein com- 
plained of, your petitioner states : (1) That the said board was lu error in 
holding the merchandise in question to be free of duty under the provisions of 
paragraph 561 of said act (Act July 24, 1897, c. 11, § 2, Free List. 30 Stat. 194 
LU. S. Comp. St. 1001, p. 1683]). (2) In not flndiug the same to be dutiable at 
20 per cent ad valorem under paragraph, 420 of the said act, as assessed. 



596 153 FEDERAL REPORTER. 

(3) In finding as a matter of fact tliat the said merohandise is unfltter] for u?e 
In hat making except as an adultérant. (4) In not fliiding tlie saine to lie furs 
not on the skiu prepared for hatters' use. (5) In sustailiing the protest of 
the importers and in reversing the décision of your petitiouei', as collée tor of 
customs, in the premises." 

J. Osgood Nichols, Asst. U. S. Atty. 

Jacob Fromme (B. A. Levett, of counsel), for importers, 

HOUGH, District Judge. From the fur of the rabbit or hare there 
is removed by a process of combing loose or dead hair and fur. This 
is donc to clean the skin or pelt preparatory to making it ready for 
use in the manufacture of hats. 

The iniport under considération consists of the material removed 
by the combing process above referred to. The testimony amply 
supports the proposition that it is known commercially as "hare's 
combings" or "fur waste," and the method of obtaining it fairly 
classifies it as "waste"; that is, "superfluous or rejected material of 
the same kind as the material utilized for the intended purpose." 
U. S. V. Schroeder, 93 Fed. 450, 35 C. C. A. 376. It is used as an 
adultérant in the manufacture of cheap hats, and as imported in this 
case requires further treatment before it can be used for even that 
humble purpose. 

It was appraised by the collector as "furs not on the skin prepared 
for hatters' use," under paragraph 426 of the tariff act of 1897 (Act 
July 34, 1897, c. 11, § 1, Schedule N, 30 Stat. loi [U. S. Comp. St. 
1901, p. 1G75]). On appeal the Board of General Appraisers held 
it to be "furs, undressed," under paragraph 5G1, Act July 24, 1897, 
c. 11, § 2, Free List [U. S. Comp. St. 1901, p. 1683], and from 
this finding the government bas apoealed. In my opinion the décisions 
both of the collector and of the Board of Appraisers were erroneous, 
and the article was clearly "waste not specially provided for" under 
paragraph 463. 

As the assignments of error in this court specificilly al'ege that 
the finding of the Board of Appraisers was erroneous, and as the 
protest of the importer alleged the applicabilitv of paragraph 403 
in the alternative, I find no difficultv under sec'ion 15 of t'^e act of 
June 10, 1890 (Act 1890, c. 407, 26 Stat. 137 [U. S. Comp. St. 1901, 
p. 1933]), as amended, in reversing the décision of the Board of Ap- 
praisers and directing judgment in accordance with this opinion. 



LEHIGH MFG. 00. v. UNITED STATES. 

(Circuit Court, E. ï>. Tennsylvania. February 28, 1007.) 

No. 50 (1,772). 

1. CtiSTOMs DtrriES— CJjAssiptcation— FiNisiiED Castings. 

The provision for "castings" in TariflC Act .Tulv 24, 1897. o. 11, § 1, Sched- 
ule C, par. 148, 30 Stat. 163 [U. S. Comp. St. 1901, p. 1040], doos not in- 
clude cast-iron machinery parts, which hâve been drilled, bored, planed, 
fitted, and iinished. 

[Ed. Note. — Interprétation of commercial and trade terms in tariff 
lavfs, see note to Dennison Mfg. Co, v. United States, 18 C. O. A. 545.] 
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2. Same— Appeal— Failure to Offer Evidence Before General Appeaisers. 
If an importer desires to hâve liis case lieard by the Board of General 
Appraisers witbout évidence, on tlie facts presented to the board by the 
collector of customs, he may subniit it in that form ; and on appeal from 
the board to the Circuit Court, the f act that no évidence was introduced 
before the board or in the Circuit Court is not grouud for dismissal of 
the appeal. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Tlie Board of General Appraisers, on the authority of former décisions by 
the board— G. A. 1,410 (T. D. 12,814), and G. A. 5,397 (T. D. 24,604)— afflrmed 
the assessment of duty by the collector of customs at the port of Philadelphia. 
The articles in controversy were described in the reports made by the col- 
lector in transmitting the iniporters' protests to the board as consisting of 
"parts of a lace-curtain machine, drilled, bored, planed, fitted, and flnished be- 
yond the condition or appearanee of castings," and as having been classified 
for duty as manufactures of métal under Tarife Act July 24, 1897, c. 11. § 1, 
Schedule C, par. 193, 30 Stat. 107 [U. S. Comp. St. 1901, p. 1645], against the 
importers' contention that they should hâve been assessed under the provi- 
sion for "castings" in the paragraph 148, 30 Stat. 103 [U. S. Comp. St. 1901, p. 
1640]. No évidence was introduced by the importers before the board or in 
the Circuit Court. 

Hatch, Keener & Clute (Walter F. Welch, of counsel), for importers. 
Jasper Yeates Brinton, Asst. U. S. Atty. 

HOLLAND, District Judge. It is urged by the government in this 
case that the court should dismiss the appeal, because no évidence was 
taken at ail before the Board of General Appraisers or on the appeal. 
The importer, however, insists that sufficient facts appear in the certifi- 
cate of the collector to enable the board and the court to pass upon the 
questions involved, and he is entitled to be heard. In this view we 
think the importer is right. If he concludes that his case can be prop- 
erly heard without any évidence, there is nothing in the law to prevent 
him from submitting it in that form. In this case, however, the record 
shows that the classification of the collector was correct. 

It was approved by the Board of General Appraisers, and its findings 
are affirmed. 



In re GRIVE. 
(District Court, D. Connecticut. May 7, 1907.) 

No. 1,0.58. 

Bankeijptcy — Lien Creditobs — Rigiits. 

Where creditors of a bankrupt contracter, after filing liens against the 
property of persons indebted to the estate on account of the same claims, 
flled and proved their claims against the bankrupt's estate as "unsecured," 
such clainiants were entitled, on surrendering their liens, to share gen- 
erally in the estate's assets, or on agreeing as to the value of the se- 
curity covered by the liens, and crediting such amounts on the claims, 
prove the balance against the bankrupt's estate, as authorized by Bankr. 
Act July 1, 1898, c. 541, § 57, subd. h, 30 Stat. 560 [U. S. Comp. St. 1901, p. 
3444]. 



In Bankruptcy. On pétition for review. 
For former opinion, see 151 Fed. 711. 
Eugène B. Peck, for petitioner. 
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PLATT, District Judge. The bankrupt was a contracter, carpenter, 
and builder. Certain creditors hâve proved their claims against the 
bankrupt estate as "unsecured." It appears that they hâve also, as 
subcontractors, filed liens against the property of certain persons in- 
debted to said estate on account of the same claims, and that thèse 
liens prevent the trustée from collecting from said persons the amounts 
whiclî; they owe the estate. 

So far as the form of proof is concerned, the référée acted properly, 
in the light of the record ; but, in treating them strictly as unsecured 
for the purposes of a dividend, further thought is required. Hère 
equity steps in and forbids one to follow too literally the text of the 
bankrupt law. From an équitable point of view, and looking at the 
final results, the claims in question ought to be treated as secured, to 
the amount which the liens recorded against others by reason of them 
represent. If the creditors will surrender to the trustée their rights 
as lienors, then they would be entitled to an equal share in such assets 
as the trustée can gather together for ail. If they prefer to hold their 
liens, then the way to get at exact justice is to make use of the method 
of adjustment suggested in Act July 1, 1898, c. 541, § 57, subd. h, 30 
Stat. 500 [U. S. Comp. St. 1901, p. 3444]. 

Let the trustée and the creditors holding such liens get together 
and détermine, by agreement, compromise, or arbitration, what the se- 
curity covered by said liens is worth, and, after crediting such amounts 
upon the claims, let the balance, if any, corne in and share equally 
with other creditors not so favored. The estate ought to be closed 
within a reasonable time, and the right of subrogation is not practi- 
cable. By neglecting to prosecute their liens, the creditors hâve ham- 
pered the trustée, and the above-suggested method will reach the high- 
est equity. 

This mémorandum is intended to sustain the décision of the référée 
which is under review, and to advise him as to the proper steps next 
to be taken. 



UNITED STATES v. VACUTJM OIL CO. 

SAME V. STANDARD OIL CO. OF NEW YORK (two cases). 

(District Court, W. D. New Yorl£. Marcli 29, 1907.) 

Nos. 420, 421, 422. 

Caeeieks — Violation of Intekstate Commerce Act — Depaetube from Pub- 
lisiied acts. 

Under Interstate Commerce Act Féb. 4, 1887, c. 104, 24 Stat. 379 [U. S. 
Comp. St. 1901, p. 3154], as supplemented by the Elldns act (Act Feb. 19. 
1903, c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. lOOô, p. 601]), an initial 
carrier which bas become a party to a joint through-rate for the trans- 
portation of property over its own and Connecting lines between two points 
in différent states, which rate has been filed and published as required by 
the act, eannot lawfuUy transport property between such points at a less 
and unpubllshed rate over another route and with différent connections. 

Same — Indictment for Receiving Concessio-ns in Rates — Stjfficiency. 
An indictment under the Elldns act (Act Feb. 19, 1903, c. 708, 32 Stat. 
847 [U. S. Comp. St. Supp. 1905, p. 601]), charging a shipper with having 
received a rebate or concession from the joint rate published and flled 
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by a carrier for tlie transportation of property between points in différ- 
ent States, js iiot détective because it does not speciflcally charge tliat sucb 
rate was rcquired to be tiled by tlie statute, where it allèges tbat it was 
publislied and tiled as required by law, nor because it does not ebarge tbat 
tbe défendant solicited tbe concession, nor need it name auy other .sbip- 
per wbo bas been cbarged and paid tbe bigber rate as is required wbere 
discrimination is cbarged, or tbat auy shipmeut was actually made at tbe 
publisbed rate. 

3. S AME. 

Because an indictmeut under tbe Ellcins aet (Act Feb. 19, 1903, c. 708, 
32 Stat. 847 [U. S. Couip. St. Supp. 1905, p. 001]), for reeeiving a conces- 
sion froni tbe i)nl)lisbod rate on an Interstate sbipment of property al- 
lèges tbat sucb sbipment was niade in car load lots, or in cars not owned 
by tbe e.-irrier, it does not follow as matter of law tbat sucb fact justi- 
fled tbe departure froni tbe publisbed rate so as to render the indictment 
deniurrable. 

4. Same— Discrimination in Ratics — Comstkuction of Statitte. 

In considering tbe sufflcieney of an indictnient for reeeiving an unjust 
discrimination in rates from a carrier on an interstate sbipment of prop- 
erty in violation of Interstate Commerce Aet Feb. 4, 1887. c. 104. 24 Stat. 
379 [F. S. Comp. St. ITOi. p. 31.541, as supplemented bv tbe Elkins act 
(Act Feb. 19, 1903, c. 708, 32 Stat. 847 |i:. S. Comp. St. Supp. 1905, p. 601]), 
any donbts as to tbe correct construction of the statute sbould be resolved 
in favor of tbe évident intention of Congress tbat equality among sbip- 
pers sbould bo maintained. and unjnst discrimination and favoritism of 
ail kinds condemned. leaving tbe question wbetber tbe existiug conditions 
justified the différence in rates cbarged to be deterniined as one of fact 
on the trial. 

5. Same— ScoPE or Statute. 

ïbe Elkins act (Act Feb. 19, 1903. c. 708. 32 Stat. 847 TU. S. Comp. St. 
Supp. 1905, p. fîOlT). is not restricted in its provisions to departures froin 
an establisbed tariff rate, but is violated if any otber advantage is given 
to a sbipper v^-bereby a discrimination is praeticed. 

On Demurrers to Indictments. 

Charles H. Brown and S. Wallace Demp.=ey, for the United States. 
John G. Milburn, Martin Carey, and J. McC. Mitchell, for demur- 
rants. 

HAZEL, District Judge. The indictments, Nos. 420, 421, and 422, 
allège violations by the Vacuum Oil Company and the Standard Oil 
Company of New York of the act to regulate commerce and its 
amendments, including the so-called "Elkins Act," passed February 
19, 1903. Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. St. 
Supp. 1905, p. COI]. The demurrers interposed to said indictments 
were practically argued at the same time. The cases involved similar 
transactions and légal questions, and will therefore be considered to- 
gether. 

It is conimonly understood that the object of the interstate com- 
merce act was to correct abuses which were being praeticed in matters 
of transportation, and to prevent unjust discrimination between ship- 
pers and establish uniform and reasonable freight rates. Congress, 
from motives of public welfare, has thought necessary to regulate 
the establisbed tariff rates for transporting propertv interstate, and 
by section 2 of the act of 1887 (Act Feb. 4, 1887,'c. 104, 24 Stat. 
379 [U. S. Comp. St. 1901, p. 3155]) provided: 
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"That if any common carrier subject to the provisions of tliîs act shall, dl- 
rectly or indirectly, by any spécial rate, rebate, drawbacli, or other device, 
charge, demand, collect or receive from any person or persons a greater or 
less compensation for any service rendered, or to be rendered, in the transporta- 
tion of passengers or property, subject to the provisions of this act, than it 
charges, demands, collects or reçoives from any other person or persons for 
doing for him or them a lilve and contemporaneous service in the transporta- 
tion of a lil!:e Ijind of traffic under substantially siiuilar circumstances and 
conditions, such common carrier shall be deemed to be guilty of unjust dis- 
crimination, -which Is hereby prohibited and declared to be unlawful." 

To compel strict adhérence to the mandate of Congress the Elkins 
act was subsequently passed, section 1 of which says: 

"It shall be unlawful for any person, persons or corporation to offer, grant, 
or give or to solicit, accept or receive any rebate, concession or discrimination 
in respect to the transportation of any property in Interstate or foreign com- 
merce by any common carrier subject to said act to regulate commerce and 
the acts amendatory thereto whereby any such property shall by any device 
whatever be transported at a less rate than that uamed in the tariffs publlshed 
and filed by such carrier, as is required by said act to regulate commerce and 
the acts amendatory thereto, or whereby any other advantage is given or 
discrimination is pi-acticed." 

The Rtitland Indictments. 

The indictments (Nos. 420, 432) charge the défendants, Standard 
Oil Company of New York and Vacuum Oil Company, with having 
knowingly received from the Pennsylvania Railroad Company, a 
corporation subject to the provisions of the interstate commerce act, 
concessions whereby certain shipments of petroleum from Olean, in 
the State of New York, to Rtitland, in the state of Vermont, were 
transported at a less rate than that named in the tariiï of rates es- 
tablished by such carrier as prescribed by said act. It is alleged 
that from January 1, 1904, to May 1, 1905, said carrier was engaged in 
the transportation of property from Olean, N. Y., to Genesee Junction, 
N. Y., under a common arrangement with the New York Central & 
Hudson River Railroad Company, the Boston & Maine Railroad Com- 
pany, and the Rutland Railroad Company for a continuous or through 
shipment to Rutland, Vt., and kept open for public inspection and had 
fîled with the Interstate Commerce Commission its established tariff 
of ''s.tes for transporting petroleum at 19 cents per 100 pounds from 
Olean to Rutland by the said route ; that, while such rate was in force, 
the Pennsylvania Railroad Company transported petroleum in tank 
cars for the défendants from Olean to Rutland, over another route, 
the Pennsylvania Railroad Company, the New York Central & Hudson 
River Railroad Company, and the Rutland Railroad Company, at 
the tariff rate of 16.1 cents per 100 pounds; that such shipment was 
under a common arrangement between said three railroad companies 
for a through and continuous shipment from the point where the 
commodity was placed in the cars ; that such shipment was accom- 
panied by shipping orders indicating the distances and manner of 
transportation. 

The défendants demur to the indictments on the grounds that the 
offense is not sufficiently described thereiuy and that the facts stated do 
not constitute a crime, and urge numerous objections attacking the 
validity thereof. It is claimed that the indictments do not charge the 
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character and description of the published tariff of rates — that is, 
whether the rate was for shipments in car load lots or in cars supplied 
by the shipper — that shipments were ever made at the 19-cent rate 
from Olean to Rutland; that the rate paid was not published and 
filed as required by the act; that the tariff charges paid were not the 
established rates between the termini specified in the indictment ; that 
such rate was not known or open to ail shippers ; and, fmally, that 
the indictment is defective, in that it fails to charge that the 16.1 rate 
was made by the Pennsylvania Railroad Company at the request of 
the défendant. 

The principal objection is that the fact that the défendants received 
a less rate by one route between two stated points than that in force 
between the same termini over a différent route does not constitute a 
concession ; and in support of this proposition défendants cite Inter- 
state Commerce Commission v. Alabama & Midland Ry. Co., 168 U. 
S. 144, 18 Sup. Ct. 45, 42 L. Ed. 414, and Atchison, Topeka & Santa 
Fé R. Co. V. Denver & N. O. R. Co., 110 U. S. 667, 4 Sup. Ct. 185, 
28 L. Ed. 291. In the first-mentioned case the Suprême Court con- 
strued section 2 of the act of 1887, holding it of sufificient scope to com- 
pel equality between shippers over the same line and to prohibit any 
rebate or other device by which freight is transported by a différent 
shipper at différent rates for the same distances over the same line ; 
the circumstances and conditions not being dissimilar. Apparently the 
gist of the décision is found in the statement of the court that the words 
"under substantially similar circumstances and conditions" in section 
2 are inapplicable to competing lines, but are restricted to matters 
of carriage. In the latter case the question related to charging différ- 
ent rates over différent routes between similar points where Connect- 
ing arrangements hâve been made for joint carriage. The court held 
that the Constitution of the state of Colorado forbidding discrimina- 
tion in rates was not violated by the railroad company refusing to 
give a Connecting road the same arrangement as to through rates as 
those given to another Connecting line ; the conditions as to the trans- 
portation being substantially alike in both cases. Thèse cases are not 
helpful to a décision of the proposition under considération. 

Before proceeding further in the considération of the objections 
raised by the demurrers, an answer to the inquiry, Who are amenable 
to the interstate commerce act? may simplify the discussion by the 
court. Concededly two classes of carriers corne within its scope — 
carriers engaged in interstate commerce having independent facilities 
for through carriage from a point in a state to a point in another state 
and carriers which bave entered into a compact establishing a joint 
traiîfic rate, the shipments being interstate over through or continu- 
ons lines. The défendants claim that a common carrier subject to the 
provisions of the act which bas established a joint traffic arrangement 
does not offend against the statute if the property is carried between 
termini over another and différent Connecting route ; that section 6 
of the act of 1887, read in connection with section 2 thereof, relates 
specifically to common carriers having through lines. To enforce this 
point référence is made to that portion of section 6 which reads: 
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"And in cases where passengers. and freight pass over eontinuous lines or 
routes operated by more thaii one common carrier, and tlie scveral common 
carriers operating sucli lines or routes establisli joint tarift's of rates or tares 
or charges for sueli eontinuous lines or routes, copies ot sucli joint tarlffs shall 
also, in lilvo mauner, be filed witli said commission." 

And the following provision : 

"It shall be unlawt'ul for auy connnon carrier, party to any joint tariff, to 
charge, demand, collect or receive from auy person or i)ersons a greater or less 
compensation for tlie transportatiou ot" persons or property, or for any serv- 
ices in connection tlierewlth, between any points as to which a joint rate, fare 
or charge is nanied thoreon than is specified in the scliedule flled wltli the 
Commission in force at the time." 

At the argument empiiasis was laid by counsel for the défendants 
npon the words "for any service in connection therewitli between any 
points as to which a joint tariff is named thereon," as indicating that 
there must be a déviation from joint tariff rates on the established 
route, as distinguished from a shipment of property over any Connect- 
ing road for which no joint tariff arrangement has been published and 
filed. The contention for stich an interprétation of sections 2 and G is 
thought to be clearly answered by the provisions of the Elkins act, 
which, in unambiguous terms, is declaratory of the illegality of giving 
or accepting any concession or discrimination in respect to the Inter- 
state shipment of freight whereby the resuit therein forbidden is ac- 
complished. If the claim of the défendants upon this point were to 
prevail, a carrier having other Connecting facilities may conform to 
the provisions of the statute when it chooses, and remain at libertv 
to exact the established joint rate from one shipper and transport the 
goods Interstate of a more favored shipper at a cheaper rate over 
another Connecting line or route. The initial carrier, possessing facili- 
ties for Connecting with différent routes to transport the petroleum 
in question, undoubtedly could ignore the established rate and carry 
such commodity over any Connecting route, but it could not, within 
the intent and spirit of the interstate commerce act, charge or exact in 
arrangement with such Connecting lines a less sum or rate for trans- 
]5ortation than that which had been established. In other words, the 
initial carrier, when it has once established a joint traffic compact to 
transport property over a certain route between points in différent 
States, cannot transport over any Connecting . route pursuant to traffic 
arrangement at a less rate than that published and filed in conformity 
with the tariff act. If the contention of the défendants is sound, the 
intent of Congress is not expressed in the act, the remédiai purpose of 
the statute is dcfeated, and its provisions would secure to favored 
shippers the intolérable advantages and discriminations which it was 
enacted to prevent. The intent of Congress must be ascertained from 
a considération of the entire act. The evil sought to be remedied 
must always be considered, and in the act to regulate commerce the 
desideratum was the eradication of such evil practices as resulted in 
the carriage interstate of goods belonging to powerful interests or 
industries to the détriment of less favored shippers. The décision of 
the Suprême Court in New York, N. H. R. Co. v. Interstate Commerce 
Commission, 300 U. S. 361, 26 Sup. Ct. 272, 50 L. Ed. 515, bears upon 
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the scope of the enactment. There the question was whether a carrier 
engaged in interstate traffic and also a dealer in the merchandise trans- 
ported cornes within its provisions. It was urged that as the act did 
not expressly forbid carriers becoming dealers in the commodity trans- 
ported by thera the enforcement of its requirements would resuit in 
prohibiting a carrier from becoming such dealer. But the Suprême 
Court stated: 

"Eecause no express provision against a carrier who engages In interstate 
commerce becoming a dealer in commodities movlng in sucli commerce is 
found in the act, it does not follow tliat the provisions wbicli are expressed In 
that act should not apply and be given their lawf ul efCect" 

The court held that, even though compliance with the act necessitated 
a discontinuance of the mercantile pursuit in which the carrier en- 
gaged, it nevertheless could not be relieved from the opération of the 
statute. Applying this principle to the cases under considération, the 
fact that the indictments do not specify whether the shipments were in 
cars f urnished by the shipper, or, in view of the published tariflf of rates, 
that such shipments may not consist of the sum of the locals, is thought 
immaterial, and the omission to allège such facts will not enable the 
accused to escape liability for the accomplishment of the prohibited 
resuit. In my opinion if a railroad company has entcred into an 
arrangement with Connecting carrier companies to transport property 
on a through line between two points situated in différent states, 
charges for transportation being agreed upon, and copies of such 
joint tariff of rates being filed and published in conformity with the 
provisions of the act, the initial carrier, intending to évade the pro- 
visions of the act by which a uniformity of rates to ail shippers is 
established, cannot legally transport property at a less rate over 
other Connecting roads between the same termini. Such I conceive 
was also the décision in United States v. Standard Oil Company (D. 
C.) 148 Fed. 719. Upon this point Judge Landis vigorously states: 

"It is written In every section and line of the law that the thing songht by 
Congress veas a fixed rate, absolutely, unvaryingly uniform, to be adhered to 
until publicly changed in the manner provided by law. The thing prohibited 
was the departure from that rate by any means whatsoever, whether direct 
between the parties or Indirect by the employment of the most devlously cir- 
cuitous subterfuge." 

It is true that the established rate may be increased or decreased 
and other arrangements for continuous carriage of merchandise may 
be entered into, but this can only be done upon compliance with the 
provisions of the act relating to a joint tarifï compact and publication 
of change in rates. 

The point that section 6 does not require the publication and filing 
of a joint rate, but relates only to the initial carrier's line, and that the 
indictment is defective because it does not specifically charge such re- 
quirement, is untenable. The allégations in the indictments that the 
tariffs were published and filed as required by law would seem to 
justify the presumption that such publication and filing were pursuant 
to the direction of the Interstate Commerce Commission. 

The next point is that the conditions of the shipments complaincd of 
were dissimilar; that the published rate was for less than car loads 
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or in spécial cars furnished by the shipper. This question is thought 
to be a matter of défense, and may await the trial of the case. 

It is further urged that no shipper is named in the indictment who 
was required to pay a différent rate over the so-called "Norwood 
Route." This omission is not thought to be a defect in pleading. In 
United States v. Hanley (D. C.) 71 Fed. 672, cited by défendants, 
the indictment charged discrimination between shippers, and it was 
held that the indictment must allège that some other person designated 
in the indictment had been charged a higher rate. The court sub- 
stantially stated that the crime of unlawful discrimination under sec- 
tion 2 of the act necessarily involved two shipments, one of which 
fared better than the other, when both should hâve fared alike; the 
character of the shipments not being dissimilar. It will be observed 
that the proposition with which we are hère concerned is not whether 
the défendants hâve been benefited by an unjust discrimination as 
against other shippers over the same route, but hâve the défendants 
been given a concession from the published tariff rate, a rate of which 
the public is presumed to hâve knowledge and upon which other 
shippers of petroleum hâve a right to place reliance. The word 
"concession" does not appear in the earlier acts to regulate commerce, 
but is used for the first time in section 1 of the Elkins act, which is 
apparently a "catchall" provision for any practice by either carrier or 
shipper which by any device whatever would tend to defeat the pur- 
pose of the law. The term "concession" does not necessarily imply 
that the shipper solicited a concession or privilège which the carrier 
could give. The statute is clearly violated if the défendant has ac- 
cepted or received any concession or discrimination which resulted in 
the carriage of the freight in question at a less rate than that established 
under the act. If, notwithstanding the published rate, there was in 
fact no concession given or there was no légal departure from the 
ptiblished rate, the défendants cannot coniplain of unjust treatment 
if they are required to prove the fact upon the trial. Nor, in my 
judgment, was it necessary to allège in the indictment that a ship- 
ment at the 19-cent rate was actually ever made. The légal rate 
according to the indictment was published and filed, and, as already 
stated, shippers of freight are presumed to hâve derived their knowl- 
edge of freight rates between the points in controversy from such 
publication. The presumption that the asserted sum of the locals 
rate paid was duly published or filed is not warranted because the 
failure to publish such rate is not affirmatively set forth in the indict- 
ment. It is not controverted that there are occasions when a rea- 
sonable departure in rates is permissible, as, for instance, when the 
conditions of shipment are essentially différent, but whether the cir- 
cumstances and conditions of the shipment permitted the carrier to 
charge a less rate than that published and filed is not a question for 
présent détermination. It does not follow as a matter of law that 
because the indictment allèges that the commodity was transported in 
a car owned by the Union Tank Line, or that the shipment was in 
bulk, that such conditions and circumstances warranted a rate less 
than the established rate or were such as to exonerate the accused from 
responsibility. It follows from what has been said that a prima facie 
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infraction of section 1 of the Elkins act is alleged in the indictments, 
and is therein set forth with sufficient précision. 
The demurrers are overruled. 

The Buriington Indictment, No. 431. 

The Burlington indictment has 123 counts, and charges the défend- 
ant, the Standard Oil Company of New York, with having knowingly 
received an unjust discrimination from the Pennsylvania Railroad Com- 
pany in relation to the shipment of certain petroleum from Olean, N. 
Y., to Burlington, Vt., in violation of section 1 of the Elkins act. Con- 
cededly the vital question involved is whether a discrimination be- 
tween localities or a discrimination between shippers is charged. By 
section 2 of the act to regulate commerce it is made an offense for a 
carrier to charge, demand, collect, or receive from any person or 
persons a greater or less compensation for transporting any freight 
than it receives from any other person for doing a like and contempora- 
neous service in the transportation of a like kind of property under 
substantially similar circumstances and conditions. Under the Elkins 
act the person or corporation who receives a discrimination in his 
favor offends against the statute. The gist of the offense described 
by section 2 is the payment of a différent rate for performing a like 
service; the traffic being the same, under substantially the same con- 
ditions and circumstances. By section 3 of the act of 1887, undue 
and unreasonable préférences and advantages to any shipper or lo- 
cality are forbidden. This section is broader than section 3, and in- 
cludes the questions of reasonableness or unreasonableness of rates 
charged and any advantages in facilities and conveniences given or 
received. United States v. Delaware, L. & W. R. Co. (C. C.) 40 
Fed. 101. 

Having become acquainted with the pertinent clauses of the act, we 
may briefly examine the salient allégations of the indictment. It is 
alleged that the initial carrier, the Pennsylvania Railroad Company, 
pursuant to a common arrangement with the New York Central & 
Hudson River Railroad Company, the Rutland Railroad Company, and 
the Central Vermont Railway Company, Connecting carriers, trans- 
ported petroleum for the défendant from Olean, N. Y., to Burlington, 
Vt. (468 miles distant), at the agreed rate of 17.8 cents per 100 pounds, 
and refused to accept at said rate any petroleum for transportation 
from shippers located in Bradford and certain other towns in Pennsyl- 
vania, mentioned in the indictment, which are farther distant from 
Burlington than Olean, from 20 to 13G miles, or at a proportionately 
greater rate based upon their greater distances from Burlington ; that 
the carriers which had made a traffic arrangement for a continuons 
transportation of petroleum from Olean to Burlington refused to ac- 
cept shipments to Burlington from such other places and localities 
(other than Olean) at a less rate than 33 cents per 100 pounds; that 
the circumstances and conditions of the transportation of oil from 
said places to Burlington were substantially similar to the existing 
conditions and circumstances surrounding the transportation of such 
commodity from Olean to Burlington. The indictment further charges 
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that shippers from towns and localities in the state of Pennsylvania, 
except Bradford, were charged for forwarding propeity to points 
in other states located in a southerly or westerly direction from Olean, 
except petroleum, the same tarifif rates as were exacted from shippers 
from Olean, while shippers from Bradford of goods, except petroleum, 
were charged the same tariff rates for forwarding in ail directions as 
were charged shippers from Olean. That the relatively excessive rates 
corne within the purview of the act to regulate commerce is not seri- 
ously disputed; but it is vigorously contended that it was not an 
unjust discrimination against shippers at the varions points specified, 
as that term is legally defined. The argument proceeds upon the the- 
ory that the récitals in the indictment are in the nature of an offense 
by the carriers against the localities and places mentioned therein which 
is forbidden by section 3, and therefore the indictment on its face is 
defective and must be dismissed. After painstaking considération of 
the problems and diificulties presented by counsel for défendant, I 
hâve reached the conclusion that any doubts that I may hâve in relation 
to the correct interprétation of the statute must be resolved in favor 
of the évident intendment of Congress, namely, that equality among 
shippers should be maintained, and unjust discrimination and favor- 
itism of ail kinds condemned. 

It is undeniable that the défendant may prove at the trial that the 
conditions and circumstances of the shipments from Bradford and the 
other points specified in the indictment to Burlington were, in fact, 
essentially différent from what they were from Olean. The higher 
rate charged at other points, it is true, may be due to the increased 
distance, the greater expense in transportation, to difficulties in load- 
ing on cars, or because the territory is mountainous or the grade tor- 
tuous. Such, however, are questions of fact, and, if thèse conditions 
actually existed, the departure in the rates would probably be explained. 
In other words, as was said by Judge Shipman in Interstate Commerce 
Commission v. Texas & Pac. Ry. Co., 57 Fed. 948, 6 C. C. A. C53 : 

"Wliile it is true that under sections 2 and 4 of tlie statnte substantially dls- 
similar conditions may j'ustify dlssimilarity in rates, it does not follow that 
any dissimilar condition, of w'hatever liind it may be, justifies any discrepaney 
in rates." 

And further in the opinion he states in effect that, though dissimilar 
conditions create dlssimilarity in rates, yet the amount of dlssimilarity 
in rates is of importance. The défendant, however, contends that, 
as no discrimination between shippers is directly charged, its crim- 
inality must rest upon the doctrine enunciated by Judge Brewer in 
Tozer v. United States (C. C.) 53 Fed. 917, that, where the rate charg- 
ed is unreasonable, the fact of the unreasonableness must first be 
established by a jury before an indictment such as this can be sus- 
tained. I think the principle of the Tozer Case is inapplicable. In 
that case no standard was alleged in the indictment by which it cotild 
be perceived of what the alleged unlawful act actually consisted. The 
Court of Appeals, reversing the conviction of the lower court, held 
that the tariff of rates for a continuous shipment from Chicago ta 
Hepler via Hannibal was not controlled by the sum of the locals 
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rate, and that such rate was not the standard by which a violation of 
section 3 could be determined. I think the case of Texas & Pac. 
Railway Co. v. Abilene Cotton Oil Co. (recentlv decided by the Su- 
prême Court of the United States), 204 U. S. 42(). 27 Sup. Ct. 350, 

51 L,. Ed. , and to which my attention has been called subséquent 

to the argument, may also be distinguished from the case at bar. In 
this case the indictment allèges that there were shippers at Bradford 
and other localities named therein who would bave sh'pped petroleum 
from such localities to Burlington if it were not for the excessive 
rate demanded, and that such shipments wou^d bave been under sub- 
stantially similar circumstances and conditions to those from Olean, 
and, furthermore, that shippers from Bradford were charged the 
same forwarding or carrying rates on ail traffic except petroleum in 
ail directions as were charged shippers from Olean. Whether the 
existing conditions justified a dissimilarity of rates such as the 
carriers choose to make must be determined as a question of fact on 
the trial. It is true that in the case of Wight v. United States. 167 
U. S. 512, 17 Sup. Ct. 822, 42 U. Ed. 258, the Suprême Court declared 
that section 2 prohibited any "rebate or other device by which two 
shippers shipping over the same line, the same distance, under the same 
circumstances of carriage are compelled to pay différent priées there- 
for." And, while this holding would seem to support the vievv that 
the shipment must be "the same distance" as that phrase is literally 
understood, still when applied to the transportation of freight, such 
a construction is thought to be too narrow. The court does not 
say that there must be the same mileage distance. If it is true that 
Bradford was regarded by the carriers as being practically in the same 
freight zone, then it is apparent that the ordinary signification of the 
phrase quoted is of latitudinal extent, and does not imply any pré- 
cise space or limits between différent points. The s'gnification of 
the phrase, therefore, "between carrying points," must be governed 
by what is commonlv understood between carriers. 

In United States v. Hanley (D. C.) 71 Fed. 674, it was held that, 
to substantiate the offense under section 2, there must be two shippers, 
one receiving a more advantageous rate than the other. It is true 
that in this indictment no instance of a shipment from Bradford and 
the other localities to Burlington at the greater rate quoted is shown, 
but it sufhciently appears that there were other refiners located at the 
points mentioned wiio were competitors of the défendant who would 
hâve shipped to Burlington had the rates been equal. In this re- 
spect the Hanley Case is distinguishable ; and, the admi'ted facts be- 
ing différent, it is not a controlling authority upon the question under 
considération. 

The next point is that the indictment is defeclive because it does 
not allège a departure from a tariff rate printed and fi ed in accord- 
ance with section 6. The Elkins act, however, is not restricted to 
alleged departures from an established tariff rate, biU the statute is 
violated if any other advantage is given to a shipper whereby a dis- 
crimination is practiced. So that, notwithstanding a schedule or 
rates may bave been published and filed in accord^nce with the law, 
as the acceptance by a shipper of a concession or discrimination is 
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expressly forbidden, ît would seem to be imma*erial whether the 17- 
cent rate was or was not published and filed. The cases cited by 
counsel for the défendant (Van Patten v. Chicago, etc., R. Co. [C. 
C] 81 Fed. 545, and Winsor Coal Co. v. Chicago, etc., R. Co. |C. 
C] 52 Fed. 716) are not thought to app^y, as the Elkins act in terms 
substantially provides that, irrespective of the pubHcation or fiUng of 
the schedule of rates, a liability under its provisions may arise when- 
ever the property is transported "by any device whatever * * * 
whereby any other advantage is given or discrimination practiced." 
Upon this point the défendant urges in argument that if the indictment 
is held by the court to properly charge the défendant with having ac- 
cepted an unjust discrimination, and if it be assumed that the rate was 
published and filed as required by the act, there being no négative 
allégation of filing in the indictment, then the shipper before making 
the shipment is required to take into considération a number of trouble- 
some éléments, such as distances, conditions of shipments between 
stated localities, and he would also be burdened with the onus of as- 
certaining before shipment that there was no discrimination against 
shippers in other In-^alities. The argument presented upon this point 
is not strictly wairanted by the alleged facts which are admitted by 
the demurrer. Even though the indictment fails to charge the filing 
and publication of the 17-cent rate, it nevertheless allèges that the 33- 
cent rate from Bradford and other localities was quoted to shippers 
at those points, and that the carrier refused to accept shipments of oil 
from shippers at such points at a rate less than 33 cents, ail of which 
was known to the défendant. In thèse circumstances it may be pre- 
sumed that the défendant had knowledge that oil producers in the 
localities specified in the indictment, except Olean, were absolutely 
prevented from shipping their commodity to Burlington in compéti- 
tion with défendant because of the unjust, extortionate, and discrim- 
inating freight charges demanded by the carrier of other shippers. 
It may be presumed that the Standard Oil Company was aware that 
it received an advantage such as enabled it to dispose of its commodity 
in the Burlington market, to the détriment and exclusion of other 
shippers. It may be presumed that it knew that the différence between 
the rate paid by it and the 33-cent rate quoted to other shippers was 
relatively too high, and that no reasonable differential was made by 
the carrier. The acceptance of such advantages manifestly evidenced 
a favoritism which is abhorred by the Interstate commerce act, and in 
the situation presented the défendant must be held to hâve unlawfuUj 
received a discrimination or concession in its favor. 
The demurrer is overruled. 
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UNITED STATES v. MICHAEIi, 
(District Court, W. D. Texas, San Antonio Division. May 17, 1907.) 

No. 1,975. 

1. Aemy and Navy— Ct^otiiing of Soldier— Sale. 

Tlie sale of militury clotliins issued to a soldier during liis term of serv- 
ice constitutes an olïense against tlie military law, for wbieli lie may bo 
puuislied by a court-martial, as provided by the seventeentb article of war, 
as aniended by Act July 27, 1S02, c. 272, 27 Stat. 277 [U. S. Comp. St. 1901, 
p. 947], declaring tbat any soldier who sells or througli neglect loses or 
spoils his Iiorse, aruis, or accoutrements, shall be punished as the court- 
martial shall adjudge, etc. 

2. SAME — PlEDGE — LlABII.ITY OF Pledgee. 

The reeeiving in pledge, by a civilian from a soldier, of clothing issued 
to the latter during the term of his enlistment, does not constitute a pénal 
offense, within ]{ev. St. § 5438 [U. S. Corap. St. 1901, p. 3675], providing 
that every person who purchases or receives in pledge from a soldier any 
arms, equipment, ammunition, clothing, military stores, or other public 
property, such soldier not having the lawful right to pledge or sell the 
same, shall be imprisoned, etc., since the clothing on being issued to the 
soldier becomes his individual property and ceases to belong to the United 
States. 

Charles A. Boynton, U. S. Atty., and Capt. Charles E. Hay, Jr., 
Acting Judge Advocate, for the United States. 
C. K. Brenneman, for défendant. 

MAXEY, District Judge (charging jury). It is charged in the 
indictment that the défendant knowingly received in pledge, for an 
obligation or indebtedness, from a soldier of the United States, Lu- 
cilus H. Turner, in the military service of the United States, sta- 
tioned at the military post of Ft. Sam Houston, Bexar county, Tex., 
certain clothes; that is to say, one overcoat of the value of, to wit, 
$20, the same being public property of the United States, the said 
soldier aforesaid, to wit, Lucilus H. Turner, not having then and there 
the lawful right to pledge the same. The indictment is based upon 
that part of section 5438, Rev. St. [U. S. Comp. St. 1901, p. 3675], 
which reads' as follows : 

"And every person who knowingly purchases or receives in pledge for any 
obligation or indebtedness from any soldier, ofïicer, sailor, or other person 
called into or employed in the military or naval service, any arms, equipments, 
ammunition, clothes, military stores, or other public property, such soldier, 
sailor, officer or other person not having the lawful right to pledge or sell the 
same, every person so offending in any of the matters set forth in this section 
shall be imprisoned at hard labor for not less than one nor more than five 
years, or fined not less than one thousand nor more than five thousand dol- 
lars." 

It is the évident purpose of the statute to denounce as an oiïense 
the purchase or reeeiving in pledge of public property from a soldier 
or other person called into or employed in the military or naval 
service, and the duty devolves upon the court to détermine whether 
the overcoat described in the indictment is public property within 
the meaning of the law. 

The question submitted for considération is an important one to 
the government, as well as to the défendant, and its solution is not 
153 F.— 39 
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altogether free from difficulty. That clothing not issued by the gov- 
ernment to a soldier is public property, there can be no doubt; but 
the f acts in this case show that the overcoat in question, when pledged 
to the défendant, had been issued to Turner, and hence it is claimed 
by the defendant's counsel that it was Turner's private property. If 
the contention of the défendant be true, it necessarily foUows that 
your verdict must be in bis favor. The question then is : Was the 
overcoat under the facts and circumstances of this case the private 
property of Turner, or was it public property within the meaning of 
the statute? At a former term of this court it was held that clothing, 
after its issuance to the soldier, was private property, and a verdict 
of acquittai was instructed by the court. Since that time other courts 
hâve placed a différent construction upon the statute, and in view 
of this différence of opinion among judges the question bas been 
examined with unusual care by the court with a view of reaching, if 
possible, a correct conclusion. 

At the outset, it may be well to inquire as to the rule governing 
the construction of pénal statutes. Sutherland on Statutory Con- 
struction, § 520, lays down the rule as follows : 

"A pénal statute cannot be extended by implication or construction. It can- 
not be made to embrace cases not within the letter, though within the reason 
and policy of the law. It is axiomatlc that statutes creating and deflning crime 
cannot be extended by intendment, and that no act, however wrongful, can be 
punished imder sueli a statute unless clearly within its tenus. Pénal stat- 
utes can never be extended by mère implication to elther persons or things 
not expressly brought within thelr terms." 

It is said by the Suprême Court, citing United States v. Sharp, 
Pet. C. C. 118, Fed. Cas. No. 16,364 and United States v. Lâcher, 
134 U. S. 624, 628, 10 Sup. Ct. 625, 33 L. Ed. 1080: 

"Laws whicb create crime ought to be so explicit that ail meu subject to 
their penalties may know what acts it is their duty to avoid. * * * Before a 
man can be punished, his case must be plainlv and unmistakablv within the 
statute." United States v. Brewer, 1.39 U. S. 288, 11 Sup. Ct. 5;58, 35 L. Ed. 
190. 

And by Judge Dillon, in United States v. Whittier, 5 Dill. 39, Fed. 
Cas. No. 16,688, it is said: 

"Statutes creating crimes will not be extended by judicial intei-pretation to 
cases not plainly and unmistakably within their terms. If this rule is lost 
sight of, the courts may hold an act to be a crime when the Législature never 
so intended. If there is a fair doubt whether the act charged in the indict- 
nient is embraced in the criminal prohibition, that doubt is to be resolved In 
favor of the accused." 

To détermine whether the act charged against the défendant is 
plainly embraced within the statute — that is, whether the overcoat 
described is public or private property — it is necessary to look to the 
soldier's contract of enlistment, and to ascertain what the government 
agrées to pay or furnish the soldier in considération of the niilitary 
service to be by him performed. By article 864 of the army régula- 
tions of 1904, which hâve the force and effect of law when sanc- 
tioned by the Président, and are within the sphère of his légal and 
constitutional authority (Krutz v. Moflitt, 115 U. S. 503, 6 Sup. Ct. 
148, 29 L. FA. 458; United States v. Eliason, 16 Pet. 291, 10 L. 
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Ed. 9G8; United States v. Freeman, 3 How 567, 11 L. Ed. 724; 
Gratiot v. United States, 4 How. 118, 11 L. Ed. 884; Davis, Mili- 
tary Law, pp. 6, 7, and note; 16 Op. Atty. Gen. 38), a person upon 
cntering the .service of the government, as a soldier, engages, under 
oath, to accept from the United States, in satisfaction of his services, 
"such bounty, pay, rations and clothing as are or may be established 
by law." Enlistment is, properly speaking, a contract between the 
government and the party ente ring its service, and before the latter 
is permitted to sign this contract the recru iting officer is expressly 
enjoined to explain it to him by article 863 of the army régulations, 
which is in the following language : 

"Kecruiting officers will not allow nny nwn to be enticed into the service by 
false représentations, but will, in person, explain to every nian before he siftns 
the enlistment paper, the nature of the service, the lenjith of the terni, the 
amount of pay, clothing, rations, and other allowauces to which a soldier is en- 
titled by lav^'." 

The monthly pay of the soldier is $13 (Rev. St. § 1280 [U. S. 
Comp. St. 1901, p. 907]), and by section 1296 of the revision the 
Président is authorized to prescribe the uniform of the army and quan- 
tity and kind of clothing which shall be issued annually to the troops 
of the United States. Under this authority tables are issued showing 
the price of clothing, the allowance in kind to each soldier for each 
year of his enlistment, thus giving the money value of his clothing 
allowances, and thèse are changed from time to time in orders. Dig. 
Op. Judsre Advocates General 1901, par. 828; Army Régulations, art. 
llo3. The estimated cost of the clothing allowance for the full tenn 
of the soldier's enlistment is $165. .52. Under his contract of en- 
listment the soldier is entitled to draw from the government clothing 
to the amount named, and, if during his term of service he draws 
less than the amount to which he is entitled, the remainder is payable 
to him in money upon his final discharge from the service. This is 
expressly provided for by Rev. St. § 1303 [U. S. Comp. St. 1901, p. 
923], which is in the following words: 

"The money value of ail clothina; overdrawn by the soldier bcyond his al- 
lowance shall be charged against him, every six months, on the nuister-roll of 
his Company, or on his final statenients if sooner discharged, and he shall re- 
ceive pay for such articles of clothing as bave not been issued to him in any 
year, or which may be due to him at the time of his discharge, according to 
the annual estimated value thereof. The amount due him l'or clothing when 
he draws less than his allowance, shall not be paid to him until his final dis- 
charge from the service." 

It will thus be seen that by virtue of the contract entered into be- 
tween the government and the soldier the latter is allovved certain 
monthly pay, together with a clothing allowance, the amount of which 
is fixed under executive authority. Certainly under the contract with 
the government the soldier is entitled to the money earned by him, 
and why should not the clothing, issued under the circumstances 
named, be his property, and not that of the government, although he 
may not possess the unqualified right of disposition of it during his 
term of service? The clothing furni.shed, as well as the money paid 
him, is supplied by virtue of his contractual relations with the govern- 
ment, and the government would hâve no more légal right to refuse 
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the clothing than it would hâve to withhold his monthly pay. Since 
the contract of enlistment requires clothing to be furnished to the 
soldier, it follows that so long as he observes his part of the contract, 
and refrains from committing a breach of discipline or other offense 
which might possibly subject the clothing allowance to forfeiture 
(which is not claimed in this case), his right thereto seems to be beyond 
question. The clothing issued to a soldier is intended for his use, as 
a soldier, and quite properly, for disciplinary purposes, its sale by him 
during his term of service constitutes an offense against military law 
for which he may be punished as a court-martial may adjudge, subject 
to the revisory power of the chief execTitive. Thus it is provided by 
the seventeenth article of war, as amended by the act of July 27, 1892 : 

"Any soldier who sells or through neglect loses or spoils his horse, arms, 
clotliing, or accoutrements shall be punished as a court martial may adjudge, 
subject to such limitation as may be prescribed by the Président by virtue of 
the Power vested in him." 27 Stat. 277, c. 272 [U. S. Comp. St. 1901, p. 947] ; 
Davis on Military Law, p. 373 ; Dig. Op. Judge Advocates General 1901, pars. 
5-12. 

In the case of the United States v. Hart (D. C.) 146 Fed. 203, the 
only reported case on this subject brought to the attention of the court, 
Judge Bethea held that articles of clothing, issued to soldiers while 
they were employed in the military service of the United States, were 
public property under Rev. St. §i 5438. Referring to the seventeenth 
article of war and section 3748 of the statutes [U. S. Comp. St. 1901, 
p. 2527], he observed that tliose two sections indicated "that the title 
to clothing issued to soldiers remains in the United States." The 
prohibition, contained in the seventeenth article of war, is directed 
against the sale, etc., by a soldier of his horse, arms, clothing, or ac- 
coutrements ; and, as before stated, for the purpose of maintaining 
military discipline, the offending soldier is subject to punishment 
for a violation of the article. "The description," it is said by Judge 
Advocate General Davis, in his work on Military Law (page 373), 
" 'his horse, arms, clothing,' etc., refers to articles which are regularly 
issued to the soldier for his use in the service and with the safe-keep- 
ing of which he is charged. His property in them is qualified by the 
trust that he cannot dispose of them while he is in the military service, 
and can only use them for military purposes." 

Whether clothing issued to a soldier be public or private property, 
its sale by the soldier is prohibited by the seventeenth article of war. 
The seventeenth article acts upon the soldier, upon the sale, there be- 
ing no référence to one who may purchase the clothing, and the court 
fails to observe any language in this article indicating that clothing 
issued to a soldier remains, after its issuance, public property. 

Let us next examine section 3748 of the Revised Statutes, referred 
to by Judge Bethea, and endeavor to ascertain its exact bearing upon 
the question before the court. That section is in the foUowing words : 

"The clothes, arms, military outfits, and accoutrements furnished by the 
United States to any soldier shall not be sold, bartered, exchanged, pledgcd, 
loaned, or given away ; and no person not a soldier, or duly autliorized officer 
ot the United States, who bas possession of any such clotlies, arms, military 
outflts, or accoutrements, so furnished, and which bave been the subjects of 
any such sale, barter, exchange, pledge, loan, or gift, shall bave any right, ti- 
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tle, or interest therein ; but the saine may be seizecl and taken wlierever found 
by any offleer of tbe United States, civil or niilitary, and shall tbereupon be 
delivered to any quartenuaster, or otlier offleer authorized to receive tbe 
same. Tbe possession of any siieb elothes, arms, military outfits, or aeeou- 
trements by any person not a soldier or offleer of the United States, sball be 
presumptive évidence of such a sale, barter, exehange, pledge, loan, or glft" 

This section, it will be observed, refers to elothes, arms, etc., fur- 
nished by the government to the soldier. It prohibits the sale, etc., 
of such articles ; it déclares that no person, not a soldier, etc., having 
possession of the articles, shall hâve any right, title, or interest there- 
in ; it provides for the summary seizure of such articles by any offîcer, 
civil or military, and it finally déclares that the possession of the ar- 
ticles by any person not a soldier, or ofïicer of the United States, shall 
be presumptive évidence of a sale, barter, etc. Hence it will be seen 
that there is nothing in the language of the section defining clothing, 
furnished to a soldier, to be public property. It merely gives em- 
phasis to the articles of war and other parts of the statutes that the 
clothing of a soldier may not be sold, bartered, exchanged, pledged, 
etc., while the soldier remains in the military service ; and the only 
penalty denounced, for the unlawful sale, is the seizure of the articles 
when found in the possession of one not a soldier or duly authorized 
officer of the United States. The purchase of such articles is not made 
a pénal offense by the section quoted; the sole punishment to which 
the purchaser is subjected being the loss of the articles of which he is 
the purchaser or pledgee. 

It may be instructive in this connection to trace the origin of Rev. 
St. § 3748. See United States v. Lâcher, 134 U. S. (>2G, 627, 10 Sup. 
Ct. 625, 33 L,. Ed. 1080. Upon examination of the statutes it will 
be seen that it corresponds with section 23 of the act of March 3, 1863, 
entitled "An act for enrolling and calling out the National forces, and 
for other purposes." 12 Stat. 735, c. 75. Under section 23 of the act 
of 1863, as under Rev. St. § 3748, the sale, etc., of elothes, arms, etc., 
furnished by the United States to a soldier, is prohibited ; but seizure 
is the extent of the penalty which the purchaser incurs by his forbid- 
den purchase. Going back somewhat, and consulting sections 1 and 
3 of the act of March 2, 1863 (12 Stat. 697, (198, c. 67), it will be ob- 
served that the purchase, etc., by a person not in the military or naval 
service, of any arms, equipments, ammunition, elothes, or military 
stores, or other public property, from a soldier, was denounced as an 
offense. And by section 24 of the act of March 3, 1863 (12 Stat. 735, 
c. 75), it was provided that: 

"Every person, not subjoct to the rules and articles of war, • * * -^ho 
shall purchase from any soldier his arms, equipments, ammunition, unlform, 
clothing, or any part thercxjf * * * giiali be flned," etc. 

Section 24, entire, is as follows: 

"And be it further enacted, that every person not subject to the raies and ar- 
ticles of war who shall procure or entice, or attempt to procure or entice, a 
soldier in the service of the United States to désert ; or who shall harbor, con- 
ceal, or give eniployment to a déserter, or carry him away, or aid in carrying 
him away, knowing him to be such ; or who shall purchase from any soldier 
his arms, equipments, ammunition, uniform, clothing, or any part thereof ; and 
any captain or eommanding offleer of any ship or vessel, or any superintendent 
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or conductor of any railroad, or any other public conveyance, carryîng away 
any such soldier as one of his crew or otherwise, knowing him to hâve deserted, 
or shall refuse to deliver him up to the orders of his commanding offlcer, 
shall, upon légal conviction, be flned, at the discrétion of any court having 
cognizance of the same, in any sum not exceeding flve hundred dollars, and 
he shall be Imprisoned not exceeding two years nor less than six months." 

See, alSà-, Act March 16, 1802, c. 9, § 19, 2 Stat. 136. 

Section 23 of the act of March 3, 1863, was carried forward and 
mcorporated into the Revised Statutes, as before intimated, as sec- 
tion 3748 ; and a portion of section 24 of that act and the act of 
Julv 1, 18G4 (13 Stat. 343, c. 204), now form section 5455 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 3682]. Upon comparing 
section 24 of the act of March 3, 1863 vvith section 5455 of the Re- 
vised Statutes (the act of July 1, 1864 not being relevant in this 
connection), it will be discovered that the following words of the 
former were not brought forward by the revisers, to wit: "Or who 
shall purchase from any soldier his arms, equipments, ammunition, 
uniform, clothing, or any part thereof." Thèse omitted words, un- 
der section 5596 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3750] therefore stand repealed. See United States v. Bowen, 100 U. 
S. 508-513, 25 L. Ed. 631. As thèse pretermitted words stood 
in the twenty-fourth section of the act of 1863, as well as in the act 
of March 16, 1802, the purchase by a civilian from a soldier of 
his arms, clothing, etc., was denounced as a crime and made punish- 
able by fine and imprisonment. United States v. Brown, 24 Fed. Cas. 
1371 (No. 14,669). But there is no existing statute, at least none 
which the court has been able to discover, denouncing as a pénal 
offense the purchase from a soldier of "his arms, clothing," etc., unless 
section 5438 of the Revised Statutes be so construed, upon the as- 
sumption that the words "his arms, clothing," etc., are embraced 
within the gênerai description "public property." Just why the omit- 
ted words, above mentioned, were not incorporated into the Revised 
Statutes, it is somewhat dilïîcult to explain. It may be that the omis- 
sion resulted from oversight, or that Congress deemed the summary 
seizure of a soldier's clothing, in the hands of a civilian, sufficient 
punishment for the purchase of the prohibited article. At ail events, 
the omission of the words quoted is significant and tends strongly 
to indicate that it was not the intention of Congress to denounce as 
a crime the purchase by a civilian of a soldier's clothing. From 
the fact that soldiers' clothing may be, under some circumstances, 
the property of the United States, it by no nieans follows that "pub- 
lic property" and "soldiers' clothing" are synonymous terms. The 
one implies public ownership, with title residing in the government 
of the United States, and hence public property ; while the other, after 
its issuance, imports individual ownership, a title vested in the soldier 
— in a word, private property. Under sections 1 and 3 of the act of 
March 2, 1863, above referred to, the purchase of public property, 
whether clothing or other articles, was expressly made a pénal of- 
fense, and such is the présent law as it stands in section 5438 of the 
Revised Statutes. But the court is of the opinion that existing stat- 
utes fail to punish, as a crime, the purchase by a civilian of a soldier's 
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clothing, the same being hîs property, and not that of the government. 
To hold otherwise in the présent case would, it is thought, violate a 
cardinal principle, applied by the courts, in the construction of pénal 
statutes — that is, that before a man can be punished his case must be 
plainly within the statute — and, further, that such a statute will never 
be extended, by mère implication, to things not expressly brought 
within its terms. The court is further of the opinion, for the reasons 
given, that an overcoat, issued to a soldier as a part of his clothing 
allowance, ceases to be public property after its issuance and becomes 
the property of the soldier, although for disciplinary purposes he may 
not be invested with the absolute jus disponendi until his discharge 
from the service. A similar conclusion is expressed by Judge Advo- 
cate General Davis in the following language: 

"Clothing issued and charged to a soldier is not now (as it was formerly) 
regarded as remaining tlie property of the United States. It is now consid- 
ered as becoming, upon issue, the property of a soldier, although his use of it 
is, for purjToses of discipline, qualifled and restricted. ïhus he commits a mil- 
itary offense by disposing of it as speeifled in this article (seventoenth article 
of war), though the United States may sufïer no loss." Davis, Military Law, 
p. 374. 

To the same efïect, see Dig. Op. Judge Advocates General, p. 9, 
par. 11 ; Id. pars. 824, 382. 

To avoid misapprehension it is deemed proper to remark that a ci- 
vilian may not with impunity purchase from a soldier, in the public 
service, arms, equipments, ammunition, clothes, military stores, or 
other property of which the government of the United States is the 
owner, since the purchase of such property is denounced as an offense 
by section 5438 of the Revised Statutes. The question, and the sole 
question, decided by the court, is that the law, as it now stands, does 
not denounce as a pénal offense the purchase, or receiving in pledge, 
by a civilian from a soldier of the latter's clothing, after the same has 
been issued to him under the circumstances as shown by the testimony 
in this case. 

From what lias been said, it follows that it becomes my duty to 
say to you that the défendant is not guilty of the offense charged 
against him, and you are instructed to return a verdict in his favor. 



AMERICAN BEEWIXG CO. v. BIENVILLE BRKWEUY. 

(Circuit Court, S. D. Alabama. August 10, 1006.) 
No. 249. 

Tkade-Makks and Teade-Names— UESCBirTivE Word. 

ïhe Word "Bohemian," placed ou bottles of béer, is a descriptive term, 
indicating a brand of béer in the manufacture of which Bohemian hops 
are used and cannot be monopolized as a trade-mark by a particular 
manufacturer. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Ïrade-Marks and 
Trade-Names, § 13. Arbltrary, descriptive, or fictitious character of trade- 
marks and trade-names, see note to Searle & Hereth Co. v. Warner, 50 
C. C. A. 323.] 
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2. Same— Unfaie Compétition— Imitation of Labels. 

To warrant the granting of an injunction against unfair compétition 
by the imitation of a label, it must either be manifest to tbe court on an 
Inspection of the two labels that the similarity as a whole is such as would 
be likely to deceive ordinarily attentive and observing retail purchasers, 
or there must be proof of actual mistake by purchasers. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks anâ 
Trade-Names, § 91. Unfair compétition, see notes to Scheuer v. Muller, 
20 C. C. A. 105 ; Lare v. Ilarper & Bros., 30 O. "C. A. 370.] 

3. Same— Béer Bottle Labels- Compaeison. 

The labels used by the respective parties on bottles of béer compared, 
and licld not to show such similarity as a whole as to warrant the grant- 
ing of a preliuiiuary injunction restraining défendant froni using its label 
on the ground of unfair compétition, in the absence of any évidence of 
actual déception of the public. 

In Equity. Suit for infringement of trade-mark and unfair compé- 
tition. On motion for preliminary injunction. 

Hugh K. Wagner and Inge & Armbrecht, for complainant. 
Stevens & L,yons, for défendant. 

TOULMIN, District Judge. Complainant claims tliat it lias the 
exclusive right to make and sell béer under the name "Bohemian," 
as marked by its trade-mark, and that the public has acquiesced in its 
ownership of its trade-mark and in its exclusive use of the word 
"Bohemian" as a trade-mark for béer. It avers that the défendant 
has put up and sold béer in bottles and packages bearing upon them 
the trade-name "Bohemian" in violation of the complainant's rights, 
and vi^ith an imitation of complainant's trade-mark as shovk'n by the 
labels on defendant's bottles. In short, complainant claims that the 
défendant is guilty of an infringement of its technical trade-mark, 
and also of unfair compétition in business by the use of the word 
"Bohemian," and also by the imitation of the bottle labels of which 
the complainant makes use. 

The first question is whether the complainant's trade-mark is in- 
fringed by the label adopted and used by the défendant. (2) Has 
the défendant been guilty of unfair compétition, resulting in confu- 
sion of goods, to the injury of the public, or to the invasion of the 
complainant's légal rights? "A trade-mark is an arbitrary, distinc- 
tive name, symbol, or device to indicate or authenticate the origin of 
the product to which it is attached. An infringement of such trade- 
mark consists in the use of the genuine upon substituted goods, or of 
an exact copy or reproduction of the genuine, or in the use of an im- 
itation in which the différence is colorable only, and the resemblance 
avails to mislead, so that the goods to which the spurious trade-mark 
is affixed are likely to be mistaken for the genuine product. Unfair 
compétition is distinguishable from the infringement of a trade-mark, 
in this ; that it does not involve the exclusive right of another to the 
use of the name, symbol, or device. A word may be purely generic 
or descriptive, and so not capable of becoming an arbitrary trade-mark, 
and yet there may be unfair use of it which will constitute unfair 
compétition. It may be so used by another unfairly, producing con- 
fusion of goods, and so come under the condemnation of unfair trade, 
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and its use will be enjoined. * * * Whether such confusion has 
been, or is likely to be, produced by the acts charged is a question 
of fact, to be resolved either by évidence of actual sales of the one 
product for the other, of actual mistake of one for the other, of 
fraudulent palming off of the one for the other, or, on the other hand, 
faihng such évidence, by comparison of the two brands to détermine 
whether the one can be readily mistaken for the other, even by the 
inattentive and unobserving retail purchaser." Cole Co. v. Am. Ce- 
rnent & Oil Co., 130 Fed.'705. 65 C. C. A. 105; Columbia Mill Co. 
V. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 37 L. Ed. 1144; Coats v. 
Merrick Thread Co., 149 U. S. 562, 13 Sup. Ct. 966, 37 L. Ed. 847 ; 
Galena-Signal Oil Co. v. Fuller (C. C.) 142 Fed. 1002. "To acquire 
a right to the exclusive use of a name, device, or symbol as a trade- 
mark, it must appear that it was adopted for the purpose of identify- 
ing the origin or ownership of the article to which it is attached, or 
that such trade-mark points distinctly to the origin, manufacture, or 
ownership of the article on which it is staniped, and is designed to 
indicate the owner or producer of the commodity and to distinguish 
it from like articles manufactured by others. If a device, mark, or 
symbol is adopted or placed upon an article for the purpose of identi- 
fying its class, grade, style, or quality, or for any purpose other than 
a référence to or indication of its ownership, it cannot be sustained 
as a valid trade-mark." Columbia Mill Co. v. Alcorn, supra ; Cole Co. 
v. Am. Cément & Oil Co., supra; Williams v. Mitchell, 106 Fed. 168, 
45 C. C. A. S65 ; Galena-Signal Oil Co. v. Fuller, supra. 

Undisputed évidence in this case shows that the term "Bohemian" 
is a generic désignation of the product, or descriptive term, indicating 
the character or kind of béer spoken of ; that the term "Bohemian," 
used in référence to béer, indicates béer having the property of "Bo- 
hemian" hops in its manufacture ; and that many breweries use and 
hâve for years used the word "Bohemian" in the bottling and sale of 
béer to indicate its kind or class. In fact, the registered trade-mark 
of complainant contains the word "Bohemian," prefixed by the letters 
"A. B. C," as one of its "brands." I am of opinion from the évidence 
now submitted that the term "Bohemian" thus used does not point dis- 
tinctly to the origin, manufacture, or ownership of the article on 
which it is stamped and to distinguish it from like articles manufac- 
tured by others, but that it is so placed to identify the class or quality 
of the article, and that it is not capable of becoming a valid trade- 
mark and cannot be sustained as such. While a descriptive word can- 
not constitute a technical trade-mark, yet, where an article has come 
to be known by the descriptive word, one may not use that word to 
palm off bis goods as the goods of another who first adopted it, and 
by which appellation the goods bave come to be known. If he uses 
the descriptive word, it must be so used as not to deprive another of 
his rights, or to deceive the public, and the name must be accompanied 
with such indications that the thing manufactured is the work of the 
one making it as would unmistakably inform the public of the fact. 
Williams v. Mitchell, supra. 

The great weight of évidence in this case is that the comphinant's 
béer is universally known, called, and sold as "A. B. C." béer, and 
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that its "Bohemian" brand is known and sometirnes called for and 
sold as "A. B. C. Bohemian," but oftener as "A. B, C." béer. That 
such is the fact in the state of Alabama and adjoining states in the 
United States can hardly be questioned in view of the évidence on the 
subject, and that the same is to some extent true in the island of Cuba 
is hkewise shown. But in a case of an aheged violation of a vaUd 
trade-mark the similarity of brands must be such as to mislead or- 
dinary observers in order to justify a restraining injunction. A 
court of equity will not interfère when ordinary attention by the pur- 
chaser of the article would enable him at once to discriminate the 
one from the other. Columbia Mill Co. v. Alcorn, supra ; Howe Scale 
Co. V. Wyckoff, 198 U. S. 140, 25 Sup. Ct. C09, 49 L. Ed. 972, "It 
is not necessary to constitute an infringement that every word of a 
trade-mark should be appropriated. It is sufficient that enough be 
taken to deceive the public in the purchase of a protected article." 
Saxlehner v. Eisner & Mendelson Co., 179 U. S. 33, 21 Sup. Ct. 7, 
45 L. Ed. 60. Nor is proof of the existence of actual déception of 
purchasers essential. In the case of a manifest liability to déception 
there need be no such proof ; but where it is not manifest to the court, 
upon inspection of the label, that the public would be imposed upon 
by the dress of the article, there should be proof of actual mistake by 
purchasers. There are no affidavits to this elïect by purchasers or 
proposed purchasers of either béer in question. There are affidavits 
on the subject by persons in Cuba, where complainant has a considér- 
able trade with its béer. Some of the persons making said affidavits- 
are either dealers in or agents for complainant's béer, and their state- 
ments are mostly expressions of opinion, belief, and conclusions of the 
affiants as to the likelihood of déception and of unfair compétition in 
trade, but none of actual sales of one product for the other, or of ac- 
tual mistake of one for the other. Failing such évidence, the court 
must, by comparison of the two brands, détermine whether the one 
can be readily mistaken for the other by the ordinarily attentive and 
observing retail purchaser. "In determining the question of fraudu- 
lent imitation of packages and labels, merely noting points of dif- 
férence and similarity is not sufficient. The packages must be consid- 
ered as a whole." P. Lorillard Co. v. Peper, 86 Fed. 956, 30 C. C. 
A. 496. In the course of its opinion the court said : 

"The question is wliether, taliing the defendant's package and label as a 
wliole, it so far copies or resembles tlie plaintiffs pacliage aud label that a 
])ei'.son of ordinary intelligence would be misled into buying tlie one, supposing 
that he was buying the other." 

The court f urther said : 

"The two principal ways by which an article is distinguished in trade are, 
flrst, the name of the manufacturer ; second, the descriptive name." 

By comparison, we find the characteristic trade-marks and labels 
of the respective parties to this suit to be as foUows : The essential 
features of the complainant's trade-mark, as declared in its statement, 
are: 

"The pictorial représentation of a globe and an American eagle perched 
thereon, holding with one talon the United States flag and holding in its beak 
a pennant or streamer bearing the letters and punctuatlon marks A. B. C." 
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On the defendant's label there îs no représentation of a globe. The 
American eagle thereon is much smaller and of a différent color than 
that of the complainant's. The United States flag is in a différent 
position, is larger, of a brighter coloring, and more conspicuotis, and 
it is not held in the talon of the eagle. There is a wreath of leaves 
in its beak, instead of a pennant or streamer, and there is an entirc 
absence of the letters and punctiiation marks "A. B. C." which prom- 
inently appear on the label of the complainant above the word "Bo- 
hemian," and which letters are declared to be essential features of its 
trade-mark. The word "Bohemian" appears on both labels. It is not 
mentioned in the description of complainant's trade-mark as one of the 
essential features of it, but on the defendant's label it seems to be the 
prominent word. It is of larger type and light blue in color, while 
on the complainant's it occupies a secondary position with regard to 
the letters "A. B. C," is smaller type and white in color, with very 
small pale blue outlines. The labels are about the same size and 
shape. Both labels hâve the names of the respective breweries in 
large red letters, and the names of their location — the complainant's 
in prominent red letters and the defendant's in black letters. Are 
the labels apt to be mistaken by purchasers? There are some minoE 
points of resemblance. Each bas an eagle and the United States 
flag, but of différent size and color, and in différent position. Each 
has the word "Bohemian," but différent in size of type and color. 
But we should look at the matter as a whole — both at the resemblances 
and différences — to ascertain whether, in view of the différences, the 
resemblances are so marked that the ordinary purchaser would be 
likely to be deceived or misled. Lorillard v. Peper, supra; Galena- 
Signal Oil Co. v. Kuller, supra; Lamont Corliss Co. v. Hershey (C. 
C.) 140 Fed. 763. The court in Lorillard v. Peper said : 

"The court must use its own judgment as to similarity of packages anrt 
labels, and the fact that others may differ with it in opinion, or that a few 
isolated purchasers hâve been misled, does not necessarlly bind It." 

In the case at bar we find on their respective labels the names of 
the manufacturers distinctly and prominently appearing, and also the 
descriptive name of the béer manufactured by each — on the one "A. 
B. C. Bohemian," on the other "Bohemian," on the one "Saint Louis" 
in large red letters at the top of the label, on the other "Mobile, Ala." 
at the bottom of the label. Other distinguishing characteristics hâve 
already been shown, and, as before suggested, there is no proof that 
any purchasers hâve actually been misled. The infringement of the 
complainant's trade-mark, as charged, must be clearly shown; and 
the charge that the défendant is guilty of unfair compétition, result- 
ing in confusion of goods, to the injury of the public and to the in- 
vasion of complainant's rights, must be satisfactorily proved. 

By inspection and comparison of said trade-mark and of the respec- 
tive labels, as exhibited on the béer bottles of the respective parties, 
I am unable to find such'a degree of resemblance between them as 
would, in my opinion, be likely to deceive or mislead the ordinary 
purchaser buying with reasonable care. My opinion is that such in- 
fringement has not been shown ; and I am not convinced that the claim 
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of unfair compétition is sufficiently established by tlie ex parte proofs, 
submitted on this hearing, to warrant the granting of a preliminary 
injunction. 

The motion, therefore, is denied. 



GLUCOSE SUGAR REFINING 00. v. CITY OF MARSTTALLTOWN et al. 

(Circuit Court, S. D. lowa, C. D. ilarcb 4, l'JOT.) 

No. 2,430. 

1. CONTRACTS— rAETIAL INVALIDITY— SePAKAÏION. 

Where a city, iu order to coustruct a sewerase plant, borrowed $25,000 
from coniiilainant to construct tlie same, and agreed to repay tlie loaii in 
installnieuts iu varions ways, a provision of tlie c-outraot tliat, in case 
after tlie year lOOl tlie total taxable value of al! eomplaiuant's property 
should be fixed aud kept at a suui uot to exceed .fô.OOU, tbeu oouiiilainant 
for each year iu addition to otber crédits wouUl crédit ou the loau a sum 
eqnal to 14 times tbe taxes ou .Sô.OOO, or such in-oportionate anionnt in 
case the valuatiou exeeeded lîîri.oOO, was se-parable from the reuuiiuder 
of tbe coutraet, and, if iuvalid, did uot invalidate the balance. 

[Ed. Note. — Divisibility of coutraots, see note to Sauuders v. Short, 
30 C. 0. A. 467.] 

2. Municipal Cobporations— Bobrowing Money—Sewers— Construction — 

POWERS. 

A city having express statutory authority to coustruct sewers as pro- 
vided by lowa Code 1807, §§ 791, 794, 796, 810, 820. 831, 841, had power to 
borrow mouey for the purpose of construetlug a plant for the disposition 
of the sewage. 

3. Same—Gontracts—Validity— Relief from Taxation. 

A contract by whicli complaiuant agreed to loau défendant city the sum 
of $2."),000 for tbe coustruction of a sewerage jilaut to be repaie! by a re- 
turn of ail water rents owiug to tbe city from comjilainaut, together with 
ail taxes due the city on a si)ecified valuatiou of tlie eompany's property, 
etc., was uot objectionable as relieving couiplaiuaut from tbe burden of 
taxation. 

In Equity. 

G. W. Kretzinger and T. Binford, for complainant. 
J. L. Carney and George H. Carr, for défendants. 

McPHERSON, District Judge. This case is by a bill in equity and 
demurrers thereto. The principal récitals of the bill are as follows: 
The city is of about 15,000 people, on the lowa river, near which city 
complainant has a plant or works. In January, 1900, there was pend- 
ing in the state district court at Marshalltown an action by résidents 
below the city against the glucose company, and suits were threatened 
against the city for polluting the waters of the river with sewerage 
and filth. 

To avoid those suits, and remedy the evils, complainant by its of- 
ficers and the city by resolution adopted by its council and approved 
by the mayor entered into a written contract, which, stated in an ab- 
breviated form, is as follows : There are four "whereases." One is 
that the city has 15,000 people, and has no adéquate means for the 
proper or scientific disposai of its sewerage and that of its résidents 
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and the factories therein. Another is that said sewerage empties into 
the said river, and that the people below are complaining. Another 
recites the pendency of said suit, and that other suits are threatened 
against'the city to enjoin and abate the nuisances. The last "whereas" 
recites that an urgent and immédiate necessity exists for the prompt 
érection and construction by the city of a suitable plant to care for 
the sewerage from its résidents and said plants, and the health and 
welfare of the citizens of the city. FoUowing which it was agreed as 
follows : (1) The glucose company advanccs for said purposes $25,- 
000 to be paid to a trustée named. (3) The city was to at once pur- 
chase sufficient land and construct and erect a suitable sewerage plant. 
The glucose company has the right to empty its sewerage therein free 
of charge, and the trustée out of said moneys was to pay for con- 
structing the sewerage plant on the written orders of the city, and 
said plants to be constructed under the supervision of the city. (3) 
The trustée was to take the title to the lands in his name. When 
the city had fully performed its part of the contract, the trustée was 
to make a conveyance to the city, but, if the city at any time fails to 
thus comply, the trustée is to convey to the glucose company for its 
damages for such breach of the contract, upon the city paying to the 
glucose company the full amount then remaining unpaid, including 
the amount the trustée may hâve in his hands. And the amount not 
necessary to buy the lands and construct said plant is to be refunded 
to the company. (4) The city is to hâve the care, use, and control of 
the lands and plant, and is to maintain and operate the same, and re- 
ceive and retain ail revenues therefrom. (5) In considération whereof 
the city agrées : (a) To refund and rebate to the company until said 
$25,000, with interest thereon at 3 per cent., is fully paid, ail water 
rents to become owing the city from the company. (b) The city dur- 
ing the years 1900 and 1901 is to refund, rebate, and pay back to the 
company ail taxes due the city from the company on the valuation 
of the company's property already fixed at $75,000, the amount of 
which taxes is to be credited on said $25,000. (c) If after the year 
1901 the total taxable value of ail the company's property shall be 
fixed and kept at a sum not to exceed $5,000, then the company for 
each year, in addition to other crédits, shall crédit on said $25,000 a 
sum equal to 14 times the taxes on $5,000. But, if the valuation ex- 
ceeds $5,000, the amount to be credited shall be decreased in propor- 
tion as the valuation is increased. (d) The company is not to pay the 
city any taxes or water rents until the full sum of $25,000 and interest 
is fully repaid to the company. (6) If the company ceases to operate 
its plant, or remove its plant from the city, then the trustée may make 
conveyance to the city of the lands on which the sewerage plant is 
located. (7) The city may pay to the company at any time the $25,- 
000, with interest. 

Then it is alleged that pursuant to the contract the company loaned 
for said purposes to the city said $25,000, and that by the action of 
the city council in making said contract and in accepting the money 
and ratifying the contract said taxes each and every year and water 
rentals were thereby appropriated in equal amounts thereto to the 
payment of the company on account of said loan. But in the year 
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1902 the county treasurer collected said taxes and paid over to the 
city its share thereof which the city retains, and it has attempted to 
repudiate the entire contract, and refuses to pay over the money, al- 
though the company in ail respects has complied with and observed 
said contract. During the years 1903, 1904, and the one-half of 1905 
the company paid on account of taxes $14,016.96, and the part un- 
known to complainant due the city was paid the city by the county 
treasurer. But to obtain such crédit each year would require many 
actions, and it is entitled to hâve the city restrained from collecting 
said taxes, or, if collected, from appropriating the same without giv- 
ing crédit. And an accounting is asked, and an injunction is asked 
against levying on or selling any of its property on account of such 
city taxes. The city, its mayor, and treasurer, and the county treas- 
urer are made défendants. Such in a way quite gênerai is the bill in 
equity which, of course, is taken as true in ail respects on demurrer. 
The défendants contend that the entire contract is illégal, for the 
reason, as is urged, that clause "c," paragraph 5, of the contract, is 
illégal, and that such illegality poisons and destroys the entire contract. 
Each side has cited many authorities on the question, which I shall 
not review, for the reason that no one can hâve doubt as to what the 
rule is. There can be no difficulty in the case as to the law ; the only 
doubt arising being as to the application of the law to the contract 
sought to be enforced. The rule is, as stated by Bishop on Contracts, 
§ 487, concurred in by ail text-writers, judges, and lawyers, as follows: 

"A contract illégal in part and légal as to tlie residue is void as to ail, 
when the parts cannot be separated. When they can be, the good will stand 
and the rest will fall. One entire considération can not, within this rule, be 
separated, though composed of distinct items, some of which are légal and 
others illégal." 

Each city has an assessor, who assesses ail taxable property. After 
his return is made, the city council raises or lowers such assessments 
oi individuals and corporations as the facts require. Then the city 
makes the levies, which, multiplied by the assessments thus equalized, 
shows the amount of taxes the city is to hâve. This in due time goes 
into the hands of the county treasurer, who collects the city taxes, 
either on voluntary payments, or by sale of the taxpayer's property. 
When collected, the county treasurer pays over the city taxes to the 
city treasurer, to be disbursed on vote of the city council. Both the 
county and city treasurers perform only ministerial duties, and hâve 
no discrétion. But the city council, the mayor acting therewith, hâve 
discrétion, both as to equalizing the assessinents and appropriating 
the money. Such being the situation, it is urged that the paragraph 
"c" is in the nature of a bribe, or otherwise of a corrupting tendency. 
It is said that the tendency would be to lessen the company's taxes, 
not only to the city, but to the school district, county, and state, in 
which the city is not interested other than indirectly except the city 
taxes. Of course no honest councilman or mayor would be thus 
influenced, and, if the contract as to paragraph "c" is corrupt, then 
both the officers of the company and the oiïîcers of the city alike wer* 
corrupt. Like many other crimes, one alone cannot be guilty. It 
is a crime requiring parties on both sides to be guilty. And such is 
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not to be assumed. But whether such clause is a corrupt one, or one 
against the public policy, need not be determined. In my opinion that 
clause can be entirely eliminated without interfering with any other 
feature of the contract. The city desired, and the health, convenience, 
business, and welfare of the people required, sewers. It had no money. 
The money was loaned to it by the company. The city was to repay 
it with interest. Clause "c" was no part of the considération, which 
on the one hand was $25,000 and on the other agreeing to use it for 
sewerage purposes and to repay it. Ail that can be said is that one 
of the annual payments was to be made of nioneys derived in an un- 
lawful way. Êliminate one of those annual partial payments, and the 
resuit in ail other respects is the same. Therefore this case will be 
determined as though clause "c" was not to be found in the contract. 

The bill recites that the city borrowed from the company $35,000, 
to be paid in installments, and that it now has part of the money 
holding it in trust for complainant, the amount of which is unknown, 
and that, by insisting on taxing the company, a cloud will be placed on 
the title to its property and the property sold. The city refuses to 
recognize the contract or to make payments. Ali persons agrée, or 
should agrée, that a municipality should as rigidly observe its con- 
tracts as an individual, and, when it borrows money, it should repay 
it with the same fideHty that an individual of character does. Aside 
from the moral phase of the question, in no other way can a standing 
worthy of crédit be maintained. And, when a municipality répudiâtes 
its obligations for money borrowed, it only remains for the courts to 
en force payment, unless the transaction is an illégal one, or one be- 
yond the powers of the city to contract for. And the question is wheth- 
er the contract to borrow the money and to create a fund with which 
to repay it was authorized by law, so that the city could make a valid 
and binding contract. The city is located on a river. The people 
below the city in Marshall and Tama counties hâve the right to use the 
waters of the river, and to hâve it unpoUuted. The company had al- 
ready been sued and the city was threatened with suits. Not only so, 
but the health and welfare of the people of the city required sewers. 
But, as urgent as the situation was for sewers, it would be worse than 
an idle performance to construct sewers with the mouths thereof on 
the commons; so that sewers must either empty into a stream, or the 
fiith carried must otherwise be taken care of. According to the bill, 
carrying the filth into the stream was such a nuisance to the people 
below as not to be permitted, Then but the one thing remained, and 
that was to carry it from the city, take care of it, and protect the 
people below. If the city had the authority to do this, then the city 
council, the mayor concurring, was the sole and exclusive judge as to 
the means of doing it. It is not for a court to sit in judgment on the 
question of whether the council acted wisely, nor is it for the suc- 
ceeding council to change the plan as to the method adopted, by de- 
claring the former action unwise, and therefore shall not be paid for. 
City councils, like men, often borrow money, and expend it with 
extravagance, and sometimes foolishly. How it was in this case does 
not yet appear, as the city has not yet answered as to the facts. 

This court at this tiinc is only dealing with the question of the power 
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of a city to borrow money on an agreement to repay. Under Code, §§ 
791, 794, 796, 810, 820, 831, 841, and other sections, cities are given 
the power to construct sewers. Many of those sections are with 
référence to the procédure, and assessment of adjacent property to 
pay the expense. But that the city has the power to construct sewers 
is not debatable. And the power is expressly conferred by statute. 
And, as incident to that express power, does not the implied power 
exist to find a suitable mouth for the sewer, and at such place as not 
to harm the people below? And, if there is an imphed power, then 
it is the same as though recited in express terms in the statute as was 
held by the Suprême Court in case of Gelpcke v. Dubuque, 1 Wall. 
220, 17 L. Ed. 630. And, the city having the power to construct sew- 
ers, the power is almost express by section 680 of the Code, where 
cities are empowered by ordinances to carry into effect its duties and 
powers to préserve the health and convenience of the people. 

But, aside from ail this, the duty of the city is to protect and main- 
tain the health and convenience of the people; and that sewers are 
necessary for the health and convenience of the people need not be 
discussed. They are not only a convenience, but are a necessity, as 
ail people know in a city of the size of Marshalltown ; that is to say, 
while the sewers and basins need not be of a particular pattern, the 
filth must be carried off. And it must be carried away, and ail the 
distance away, and not part of the way. And it does not foUow that 
the distance is to be measured in feet and inches. But it is a neces- 
sity that it be carried to stich place as not to be harmful to others, as 
well as to remove the causes of pestilence in the city. And in the lan- 
guage of Judge Dillon in his work on Municipal Corporations : 

"In doiug this, the city must hâve a choice of meaiis adapted to ends, and are 
not to be eonflned to any one mode of opérations." 

As to the implied powers of a city, in connection with, or in the 
absence of expressly conferred powers, I am unable to reach any other 
conclusion than that the city had the power. The authorities are very 
numerous. Some of the following hold, and the reasoning in others 
in my judgment conclude, the question. Crawfordsville v. Braden, 
28 N. E. 849, 130 Ind. 149, 14 L. R. A. 268, 30 Am. St. Rep. 214; 
Mver V. Muscatine, 1 Wall. 384, 17 L. Ed. 564; Drexel v. Town of 
Lake, 127 111. 54, 20 N. E. 38 ; Cochran v. Village, 138 111. 295, 27 
N. E. 939 ; Maywood v. Village, 140 111. 216, 29 N. E. 704. It is 
said that there is a législative construction in conflict with the fore- 
going by reason of chapter 37, p. 28, Acts 30th Gen. Assem. 1904. 
That statute expressly conferred the power, but at a date subséquent 
to the statute. I fully appreciate the force and weight to be given 
such construction. But we ail know that many statutes are enacted 
to get rid of conflicting holdings of thé courts. Others are enacted 
to make clear that which is in dispute, and just such disputes as we 
hâve in the case at bar. Sutherland on Statutory Construction, § 311, 
says: 

"Législative construction of old laws has no judicial force. Whether right 
or wrong the courts must détermine the proper interprétation from the stat- 
utes themselves. A practical construction oî a statute of doubtful meaning, 
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long continued and acquiesced in, and which has operatert as a rule of prop- 
erty, and under wbich many important rif?lits hnve accrued, will seldom be 
disturbed." Crawfordsville v. Braden, 28 N. E. 849. 130 Ind. 149, 14 L. R. A. 
2C8, 30 Am. St. Kep. 214 ; Elliott ou Streets, par. 469. 

In my opinion the late statute is declaratory of what was regarded 
as tlie law by the courts. The contract in suit does not reheve the 
company from taxation, a scheme so denounced by Justice Miller in 
speçiking for the Suprême Court in Topeka v. Loan Association, 20 
^Vall. 655, 32 L- Ed. 455. The company was to be taxed, but a crédit 
of like amount was to be made on the obligation. And this plan was 
upheld by the lowa Suprême Court in case of Grant v. City of Daven- 
port, 36 lowa, 396. The lowa Suprême Court has adhered to that 
holding many times since, and the courts of other states hâve many 
times followed it. 

Without discussing the many questions further, I am content with 
the foregoing. 

The several demurrers will be overruled. 



TJNITED STATES v. PENNSYLVAXIA E. CO. 
(District Court, W. D. New Yorlv. Aiiril 4, ]!)07.) 

1. Carriers— Discrimination — iNnicTMENT — .Toixt Rates— Filing. 

Where in a proseeution asainst a carrier for discrimination in viola- 
tion of tbe Interstate Commerce Law, Act Feb. 4, 1.SS7, c. 104, § 6, 
24 Stat. 380 [U. S. Coinp. St. 1001, p. 3].-)81, the imiictnient allcffed 
tliat a common arrangement existed between défendant and three otlier 
Connecting carriers nanied for a contitnious forwarding of property, in 
Interstate conunorce, between two specified points, and tliat défendant 
kept open for pnblic inspection its printed tariff of rates, and flled tbe 
same as re<iuired by law, with the allégation that the shipnient in ques- 
tion was aceompanied by written sbipping orders, waybills, and transfer 
slips showing a continuons shipmeut between such points, It sufliciently 
charged the establishment of a joint tariff of rates for the commodity in 
question, without alleging that ail the Connecting carriers concurred in 
such joint rate, or that it was filed with tlie interstate commerce com- 
mission by their joint action. 

2. Same — .Joint Rate— Departuke. 

Where a tariff has been established on a commodity for a through Inter- 
state shipment, as provided bv Interstate Commerce Law, Act Feb. 4, 
18S7, c. 104, § 6, 24 Stat. 380 |U. S. ('(juip. St. 1001, p. 3158], there can 
be no departure therefrom unless made according to law. 

3. Same— Différent Routes. 

Intei-state Commerce Law, Act Feb. 4, 1887, c. 104. § 6, 24 Stat. 380 
[U. S. Comp. St. 1901, p. 3158], déclares that it shall be unlawful for 
any common carrier, party to any joint tariff, to charge or receive a 
groater or less compensation for tbe transportation of persons or prop- 
ertj' or for any services in connection therewith, between any points 
as to which a joint rate is named thereoii than specified in the schedule 
flled by the commission in force at the time. Held, that the words "be- 
tween two points" did not limit such section to points on the establish- 
ed route, but that the section probibited the transportation of prop- 
erty between terminais in différent states at a greater or less rate 
than the established rate, without référence to routes. 

4. Same— Indictment. 

Where an interstate carrier was indicted for charging a lower rate 
than that established by a flled joint tarifC over a specified route for 
153 F.— 40 
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transportation of petroleum between the same tennini over a différent 
route, the indictment was not détective for failure to allège that the 
lower rate over the latter route was not scheduled and flled as required 
by Interstate Commerce Law. Aet Feb. 4, 1887, c. 104, § 6, 24 Stat. 380 
[V. S. Comp. St. 1901, p. 3158]. 

5. Same — Burden of Pboof. 

In a prosecution of an interstate carrier for charging a less rate for 
the transportation of petroleum between two specifled termini in différ- 
ent States than that scheduled in a flled joint tariff, in violation of 
Interstate Commerce Law, Act Feb. 4, 1887. c. 104, § G, 24 Stat. 380 [U. 
S. Comp. St. 1901, p. 3158]. the hurden is <ui the government to show 
a comnion arrangement for a continuons carriage between the points 
mentioned in the flled joint tariff. 

6. Same — Ixdictment — TitROUGii Shipmbnt. 

An indictment against an interstate carrier for discrimination alleg- 
ing tliat, under a comnion arrangement between the Connecting carriers, 
the commodity which was contained in tank cars was transported with- 
out stoppage or interruption and was accompanied by written shipping 
orders, waybills, and transfer slips indicating a through transporta- 
tion, the rate and i)lace of destination, sufficiently alleged prima tacie a 
connnon arrangement between the carriers for a through sliipment. 

On Dçmurrer to Indictment. 

Charles H. Brown and S. Wallace Dempsey, for the United States. 
Frank Rumsey, for défendant. 

HAZET-^, District Judge. The indictment in 23 counts charges that 
the défendant, the Pennsylvania Railroad Company, the New York 
Central & Hudson River Railroad Company, the Boston & Maine Rail- 
road Company, and the Rutland Railroad Company established a joint 
traffic arrangement for the transportation of petroleum from CMean, 
N. Y., to Rutland, Vt., and a schedule showing the rates and charges 
for the transportation thereof between such points to be 19 cents per 
100 pounds was filed with the Interstate Commerce Commission; that 
subsequently, while said traffic arrangement was in force, the défend- 
ant transported petroleum in tank cars from Olean to Rutland for the 
Standard Oil Company of New York over another route at the rate 
of 16.1 cents per 100 pounds, under an alleged arrangement for a con- 
tinuous carriage with the New York Central & Hudson River Railroad 
Company and the Rutland Railroad Company, Connecting carriers ; and 
that the défendant deviated from the joint rate so published and filed 
in giving the Standard Oil Company a concession whereby its product 
could be forwarded to Rutland at less than the established rate. The 
provision of section 6 of the interstate commerce law (Act Feb. 4, 1887, 
c. 104, 24 Stat. 380 [U. S. Comp. St. 1901, p. 3158]), under which the 
ofifense is charged, reads: 

"It shall be unlawful for any common carrier, party to any joint tariff, 
to charge, demand, collect or receive from any person or persons a greater 
or less compensation for the transportation of persons or property, or for any 
services in connection therewith, between any points as to which a joint 
rate, fare or charge is named thereon than is specified In the schedule filed 
with the Commission in force at the time." 

The twenty-fourth count charges the défendant with a violation of 
the Elkins act in willfully failing to file and publish the tariff arrange- 
ment between the défendant and the Connecting carriers over whose 
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lines the commodity was transported. The défendant has demurred 
to the indictment on the grounds that it does not allège a joint tariff 
arrangement between the défendant and the three mentioned Connect- 
ing carriers ; that no déviation from an established rate is shown ; that 
it is not alleged that the rate at which petroleum was conveyed was not 
duly published and filed ; that the indictment discloses an intrastatc 
shipment, and accordingly the défendant could legally forward the 
freight over a différent route specifîed between the same termini. The 
objections will be considered briefly in the order stated. 

1. The allégations that a common arrangement existed between the 
défendant and the three Connecting carriers named for a continuons 
forwarding of property, in Interstate commerce, from Olean to Rut- 
land, and that the défendant kept open for public inspection its printed 
tarifï of rates and filed the same as required by law, together with the 
allégation that the shipment was accompanied by written shipping or- 
ders, waybills and transfer slips showing a continuons shipment from 
Olean to Rutland, sufiSciently charge prima facie the establishment of 
a joint tarifï of rates for the commodity in question. A spécifie charge 
that ail the Connecting carriers concurred in such joint rate, or that it 
was filed with the Interstate Commerce Commission by their joint ac- 
tion is not essential to the validity of the indictment. Such allégations 
would seem to be assertions of fact which may be presumed within 
the defendant's own knowledge, and therefore particularity of plead- 
ing in relation thereto is not necessary. 22 Cyc. 30(). 

2. In the décisions handed down to-day in the indictments against 
the Standard Oil Company of New York, this court said that, when a 
tarifï of rates has been estaWished on a commodity for a through Inter- 
state shipment under the provisions of section 6 of the Interstate com- 
merce act, there can be no departure therefrom unless made according 
to law. It is optional with railroad companies which hâve Connecting 
facilities for a through shipment Interstate to enter into a compact 
establishing a joint trafhc rate for the continuous shipment of property 
between termini and for their proportional tarifï rates, but, whenever 
such an arrangement has been made, then the act to regulate commerce 
steps in and points out to shippers the method by which a uniform rate 
and equality of treatment may be secured. If section 6 of the act were 
given the narrow construction claimed by défendant, namely, that the 
phrase "between two points" is limlted to points on the established 
route and does not extend to any other route which the carrier may 
secretly establish, then manifestly the provisions of the act are in- 
efïectual. The fuU text of the act to regulate commerce nécessitâtes 
a broader interprétation, and I think that the clause containing the 
words quoted forbids the transporting of property between terminais 
in différent states at a greater or less rate than the established rate. 

3. The next point relates to the failure to allège in the indictment 
that the rate over the so-called Norwood Route, over which the prop- 
erty was conveyed to Rutland, was not published and filed. If such 
rate in fact was published and fiiled as required by law, évidence there- 
of may be given by the défendant on the trial. It is undeniable that 
several continuous routings between points in différent states and dif- 
férent tariff rates between the same termini are not forbidden by the 
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statute. A publication and filing, however, of such establisWed tariff 
rates by carriers subject to the provisions of the act for the information 
and inspection of shippers is required to the end that one shipper may 
not be favored over another. Gulf, etc., v. Heflev, 158 U. S. 101, 15 
Slip. Ct. 803, 39 h. Ed. 910. But the omission to "allège that the lower 
rate over the Norwood Route was not scheduled and filed as provided 
by the act is not thought fatal to the indictment. Upon this point 
counsel for the government cites United States v. Nelson (D. C.) 29 
Fed. 202, and Shelp v. United States, 81 Fed. 694, 36 C. C. A. 570. 
Although thèse cases do not décide the précise point hère considered, 
yet the rule there stated by analogy bears upon the same. 

i. Further objection is made that the indictment does not properly 
allège a shipment to Rutland via Rochester and Norwood under 
through bill of lading and a conventional division of the tariff rate 
for such shipment, and hence no arrangement for a through shipment 
within the meaning of the act to regulate commerce is shown. If, as 
suggested by the défendant, the forwarding was simply froni Olean 
to a point of junction with the New York Central & Hudson River 
Railroad under a local bill of lading, and was not pursuant to an ar- 
rangement for a continuons shipment, then the statute manifestly bas 
not been violated. The burden is upon the government to show a 
common arrangement for a continuons carriage between the points 
mentioned. Upon this point the case of Cin., N. O. & Tex. Pac. 
Raiiway v. Int. Com. Com., 163 U. S. 184, 16 Sup. Ct. 700, 40 U. 
Ed. 935, is illuminative. There it is held: 

"That when goods shipped under a through bill of lading, from a point 
in one State to a point in another, are received in transit by a state common 
carrier, under a conventional division of the charges, such carrier must be 
deemed to hâve sub.iected its road to an arrangement for a continuons car- 
riage or shipment within the meaning of tlie act to regulate commerce." 

And the court, continuing, says : 

"When we speak of a through bill of lading, we are referring to the 
usual method in use by Connecting conipanies, and must not be understood 
to imply that a common control, management, or arrangement niight not be 
otherwise manifested." 

See, also, United States v. Seaboard Raiiway Co. (C. C.) 83 Fed. 
563. 

In United States v. Camden Iron Works (D. C.) 150 Fed. 214, 
Judge Holland, on motion in arrest of judgment and for new trial, 
substantially says that any évidence which tends to establish that a 
commodity was transported on a through bill of lading or any other 
document or writing from any place in the United States, the ship- 
ment being Interstate upon a contract of continuous shipment, the 
défendant must be deemed to bave subjected its road to an arrange- 
ment for a through forwarding of freight within the purview of the 
act to regulate commerce. The indictment in this case specifically al- 
lèges that under a common arrangement between the carriers the com- 
modity, which was contained in tank cars, was transported without 
stoppage or interruption, and was accompanied by written shipping 
orders, waybills, and transfer slips, indicating a through transporta- 
tion, the rate, and place of destination. This allégation I think is prima 
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facie évidence that the shipment was iinder a common arrangement 
between the carriers for a tliroiigh shipment. 

5. The fifth point relates to the claim that différent rates for trans- 
portation between the same termini may exist contemporaneously, 
and are available to both shipper and carrier. I hâve already inti- 
mated my views upon this point. My attention has net been directed 
to any objection in the statute to the establisliment of several continu- 
ons routes between points located in différent states under a conven- 
tional division of the charges. The cases cited upon this proposition 
bv the défendant (Pankey v. Richmond & Banville Co., 3 Interst. 
Corn. R. 33, and Dewey Bros. Co. v. B. & O. R. R. Co., 9 Interst. 
Com. R. 4:81) are not thought to throw any particular light upon the 
subject under considération. The défendant contends particularly that 
the failure to allège in the ind'ctraent the existence of a joint rate witli 
the carriers of the petroleum in question was a fatal defect in plead- 
ing, and, moreover, that the intrastate character of the shipments af- 
fîrmatively appears from the allégations relating to a total rate charged. 
As stated elsewhere in this décision, it is incumbent upon the govern- 
ment to show a common arrangement for a continuons shipment un- 
der a conventional division of the tariff rates with the carriers men- 
tioned in the indictment ; but such an arrangement may be shown in 
the manner set forth by the Suprême Court in Cin., N. O. & Tex. Pac. 
Railway v. Int. Com. Com., supra. See, also, United States v. De 
Coursey (D. C.) 82 Fed. 302. The cases cited apparently are a com- 
plète answer to the point that the consent of the other Connecting 
carriers to the establishment of a joint rate is not shown. The con- 
currence would seem to be shown by the facts contained in the in- 
dictment charging an arrangement with the other railroad companies 
for a through shipment of petroleum at an agreed rate from Olean to 
Rutland. The manner in which the entire rate charged the shipper was 
apportioned among the carriers is unimportant. Under the circum- 
stances, the défendant became subject to the provisions of the Inter- 
state commerce act, and in my opinion was obliged for the benefit 
of the public to file a schedule of its rates with the Interstate commerce 
commissioners. 

The indictment sufficiently charges, first, a déviation from joint 
tariflf rates for the transportation of petroleum from Olean to Rutland, 
a rate which had been filed and scheduled in accordance with the law; 
and, second, that the défendant willfuUy failed to file and publish the 
tarifif of rates over the Norwood route, the route over which the com- 
modity was conveyed. 

It follows that the demurrer interposed by the défendant must be 
overruled. 
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tJNITED STATES T. NEW YORK CENT. & H. R. R. CO. 
(District Court, W. D. New Tork. April 4, 1907.) 

L CAEBIBBa— INTEBSTATE COMMERCE— TeAFFIO— F AILURE TO FiLE— iNDICTMENT. 

An indictment against a carrier for failure to file its tariff between 
intrastate points as a part of an interstate shipment of petroleum in 
violation of Elliins act (Aet Feb. 19, 1003. c. 708, § 1, 32 Stat. 847 [U. 
S. Comp. St. Supp. 1905, p. 599]) alleped tliat a nine-cent rate per lOO 
for carryîng petroleum In tanlc cars between designated Intrastate ter- 
minais was established and in force under a common arrangement be- 
tween connectins carriers named for a continuous sbipment ; and that 
It was agreed that défendant and ttie P. Railroad Company, which was 
to reeeive nine cents a barrei, should collect a separate freight charge, 
while the other carriers, parties to the common arrangement, should 
reeeive $23 for each tank car of oii trausported from one of sucli termi- 
nais to a point In another state, making the aggregate charge per hundred. 
pounds for transportation from the initial point of shipment to destina- 
tion 15.34 cents. The indictment also alleged that each of the ship- 
ments were under shipping orders, transfer slips, and waybills, showing 
that the commodity was to be transported from the initial shipping 
point by continuous route to destination wlthout unloading or tranship- 
ment. neld, that euch allégations sufiiclently sliowed that défendant'» 
road, though entirely an Intrastate railroad, was part of a Joint through 
route over wbich interstate commerce was transported, and was tbere- 
fore subject to the provisions of such act. 

2. Same— Several Carriers— Dutt to File Rates. 

Under the interstate commerce act (Aet Feb. 4, 1887, c. 104, § 6, 24 
Stat. S80), as amended March 2, 1889 (25 Stat. 855, c. 302, § 1 [U. S. 
Comp. St. 1001, p. 3156]), requiring several common carriers operating 
a through line engagea in Interstate commerce to file schedules of rates 
constituting the basis of a through interstate rate, each carrier, though 
operating a line wholly wlthin a state, which Une Is a portion of a 
through route engaged In Interstate commerce througli a common ar- 
rangement between several Connecting carriers, is bound to comply witli 
Buch act. 

3. SAME—iNDTCTirENT— Common Arrangement. 

An indictment of a carrier for failure to flie its tariff of rates for 
petroleum, established under a common arrangement for interstate ship- 
ment, in violation of the Elkins act (Act Feb. 19, 1903, c. 708, § 1, 32 
Stat. 847 [U. S. Comp. St. Supp. 1005, p. 599]), alleged the establish- 
ment of a rate for carryîng petroleum between intrastate terminais under 
a common arrangement for a continuous interstate shipment, and that 
each of the shlpments under such rate were under shipping orders, 
transfer slips, and waybills, showing that the commodity was to be trans- 
ported from the point of shipment to destination by a continuous route 
without unloading or transhipment Beld, that the indictment suJHcient- 
ly chargea a common arrangement between the varions carriers for a 
through Interstate shipment under a joint tariff. 

4. Same— Statutes— Repeal. 

Under Rev. St. § 13 [U. S. Comp. St. 1901, p. 6], providing that the 
repeal of any statute shall not operate as a release from liability in- 
curred under such statute unless the repeallng act shall expressly so 
provide, the saving clause contai ned in the Ilepbum act (Act .Tune 29, 
1906, ; 10, 34 Stat. p. 584, c. 3591), rel.iting to interstate commerce, did 
not repeal Eikins act (Act Feb. 19, 1903, c. 708, § 1, 32 Stat. 847 [U. 
S. Comp. St. Supp. 1905, p. 599]), In so far as it affected an indictable 
offense thereunder, prevlously committed. 

[Ed. Note. — Construction and opération of provisos, exceptions and 
saving cinnses, see note to United States t. R. F. Downing &. Co* 76 
O. C. A. 381.] 
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On Demurrer to Indictment. 

Charles H. Brown and S. Wallace Dempsey, for the United States. 
Charles A. Pooley, for défendant. 

HAZEL, District Judge. The défendant, the New York Central 
& Hudson River Railroad Company, a domestic corporation, stands 
indicted with having knowingly failed to file with the Interstate Com- 
merce Commission its tariff of rates and charges for conveying petro- 
leum from Rochester to Norwood, in the state of New York, which 
it had established under a common arrangement with the Pennsyl- 
vania Railroad Company, the Central Vermont Railway Company, 
and the Rutland Railroad Company for a continuons carriage Inter- 
state from Olean, N. Y., to Burlington, Vt., in violation of section 
1 of the Elkins Act, passed February 19, 1903. Act Feb. 19, 1903, 
c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 1905, p. 599]. The 
défendant demurs to the indictment on the ground that the shipments 
complained of were intrastate, and therefore the provisions of the 
act to regulate commerce relating to publishing and filing tarifï rates 
do not apply to such shipments. Another ground of demurrer is 
that the statute relating to the alleged offense was repealed prior 
to the indictment. The argument advanced at the hearing by the 
défendant and repeated in its brief is directed principally to the al- 
leged insufficiency of the indictment, in that it does not charge a com- 
mon arrangement between the carriers for a continuons shipment, 
and that it appears therefrom that no joint tariff of rates was estab- 
lished, but that the charge was simply the local rate. 

A brief considération of the objections urged will suffice. The 
entire road of the défendant is in the state of New York, and con- 
cededly it was free from any obligation to carry the oil under the provi- 
sions of the interstate commerce act. Upon this demurrer, however, 
the truth of the facts alleged in the indictment must be assumed, and 
thus postulated I think the défendant by its acts became amenable 
to the control of said act. The indictment allèges that a nine-cent 
rate per 100 pounds for carrying petroleum in tank cars from Roches- 
er to Norwood, intrastate terminais, was established and in force under 
a common arrangement between the carriers hereinabove named, 
for a continuous shipment, and that the défendant and the Pennsyl- 
vania Railroad Company, which was to receive 9 cents per barrel, 
should collect and receive from the shipper a separate freight charge, 
while the other carriers, parties to the common arrangement, should 
receive $33 for each tank car of oil transported from Norwood to 
Burlington, and that the aggregate charge per 100 pounds for trans- 
portation from Olean to Burlington was 15.34 cents. There is also 
an allégation that each of the shipments complained of were under 
shipping orders, transfer slips and waybills, showing that the com- 
modity was to be transported from the initial shipping point by con- 
tinuous routing to Burlington without unloading or transhipment. 
Was the défendant under thèse conditions subject to the provisions 
of the interstate commerce act? The answer requires an examination 
of the pertinent clauses in the act relating to the filing and publish- 
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ing of the schediile of rates, and is determinable upon the existence 
of a common arrangement between the carriers for a tlirough ship- 
ment and a conventional division of the rates. By the provisions of 
section 6 of the act (Act Feb. 4, 1887, c. 104, 34 Stat. 380 [U. S. Comp. 
St. 1901, p. 3156]) as amended March 3, 1889 (25 Stat. 855, c. 382, 
§ 1), every common carrier engaged in interstate transportation is 
obliged to print and keep open to public inspection schedules shovving 
the established rates for the transportation of property which are 
then in force upon its route. Provision is also made for printing 
the schedule and posting the same in the dépôt or office of the carrier. 
The latter provision would seem to apply to a single carrier. In 
Consolidated Forwarding Company v. Southern Pacific Company, 
9 Interst. Com. R. 205, the provision to which référence has just 
been made is thus interpreted: 

"Every continuous rail line or route authorized by the sixth section of 
the act is of necessity constituted by two or more separate roads uniting by 
voluntary agreement and flxing Joint through rates over the line thus fornied. 
Such a route is in every instance as definite and spécifie a physical line as 
is either of the separate roads which constitute it. The formation of 
through routes is not compulsory, but when established and so long as they 
exist, the obligations, restraints and régulations of the law attach to them 
in ail respects as fully as to a line composed of a single road. By the pro- 
visions of the sixth section of the act two kinds or classes of routes are 
reeognized and provided for. The flrst is that of a single individual or 
separate road, which is required to i)rint, keep open to inspection at stations 
along its line, and file with the Coiuniission such rates of tares and charges for 
transportation as it may establisb. The other is a continuons line or route 
operated by more than one carrier where the several carriers operating such 
a line or route establisb joint tarilïs of rates or tares or charges for such 
continuous line or route." 

In United States v. Wood (D. C.) 145 Fed. 405, the provision was 
similarly interpreted. And a subséquent clause of the act provides 
that, where freight passes over continuous Unes or routes operated 
by diiïerent common carriers which hâve established joint tariffs 
of rates, copies of such joint tariffs shall also be filed with the com- 
mission, and be made public by the carriers in the discrétion of the 
commission. Provision is also made for increasing or reducing the 
joint rates upon notice to the commission. That a schedule of rates 
must be printed, published, and filed by the carriers operating a 
single line which extends into or through différent states is appar- 
ent from a reading of the act. That copies of schedules of tariff rates 
must be filed to effectuate a continuous transportation pursuant to 
an agreement between the carriers under a joint tariff of rates is also 
thought to be quite clear. It is probably true that such provisions 
relating to the filing of joint rates is somewhat indefinite, in that it 
does not expressly state that the several carriers, parties to a joint 
tariff agreement, shall each file such copies; but, as the phrase "the 
several common carriers operating such line" précèdes in the same 
paragraph the requirement relating to the filing, it is a fair supposi- 
tion that Congress intended that each of the several common car- 
riers must comply with said provision. Such evidently was the inter- 
prétation Justice Brewer put upon this clause. Gulf, Col. & Santa 
Fé R. Co. V. Hefley, 158 U. S. 98, 15 Sup. Ct. 802, 39 h. Ed. 910. 
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Moreover, tliis provision of the statute should receive a construction 
in harmony with the spirit of the act, and, though ordinarily a statute 
which imposed a penalty is not strictly construed against a défend- 
ant, yet, where the manifest purpose of the statute is remédiai, the 
object of the Législature in enacting the same is the important con- 
sidération. Tlius interpreted, it is unnecessary for the indictment to 
specifically charge tliat none of the other carriers filed copies of 
the joint tariffs. 

In support of tlie contention that a common arrangement between 
the carriers named for a through shipment interstate and a joint tariff 
of rates is not charged in the indictment, reliance is placed upon sev- 
eral prior adjudications, which, in my opinion, do not décide the pré- 
cise question under considération. It is true, the Suprême Court in 
C, N. O. & T. P. Ry. Co. V. Int. Corn. Com., 162 U. S. 184, 16 Sup. 
Ct. 700, 40 L. Ed. 935, says that, in the absence of a through bill of 
lading for moving freight interstate and an agreement to participate 
in througli rates or charges, an intrastate carrier does not subject it- 
self to the act to regulate commerce. The Suprême Court, however, 
as pointed ont in the quotation from its opinion, found in the décision 
of this court in United States v. Pennsylvania Railroad Company (this 
day filed), 153 Fed. 625, does not restrict the term "through bill of lad- 
ing" to that précise document. In United States v. Chicago, etc., R. 
Co. (C. C.) 81 Fed. 783, the freight vvas forwarded on a local bill of 
lading under an arrangement limiting the transportation to the car- 
rying line. In United States v. Geddes, 131 Fed. 452, 65 C. C. A. 320, 
there is no through bill of lading, and the freight was unloaded at the 
Connecting points, where it was delivered to the défendant for for- 
warding at the local rate and without agreement to divide the tariiï 
charges. In United States v. Mellon (D. C.) 53 Fed. 229, the indict- 
ment was held bad because it failed to charge the existence of a joint 
tarifif under an agreement between the several carrying roads. The 
court held in its opinion that such an indictment was open to the pre- 
sumption that merely the local rate was exacted by the carriers. It is 
not necessary to disagree with that décision ; for in my view of this 
contention the facts pleaded in the indictment tend to disclose a joint 
rate, as that term is legally defined, although such rate was to havc 
been separately collected by the différent carriers. In L. & N. R. R. 
Co. V. Behlmer, 175 U. S. 648, 20 Sup. Ct. 209, 44 L. Ed. 309, the 
carriers divided the tarifï rate under an a<2:reement between them, and 
added the local rate for shipment to Summerville to the Charleston 
rate, so that the rate consisted in part of a joint tariff and in part of 
a local rate, and it was contended that no continuons line was con- 
stituted under the interstate commerce act, but the court hekl that 
such an arrangement cornes under its prohibitions. Counscl for défend- 
ant earnestly argues the point that, as there was no through bill of 
lading in the case at bar, the shipment must be considered as wholly 
within the state. But, as stated, I do not think that a continuons 
transportation interstate is evidenced only by a through bill of lading. 
It is true that several of the cases to which attention bas been directed, 
and which are cited in defendant's brief, lay stress upon the forward- 
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ing of the freight under a through bill of lading as indicative of a com- 
mon arrangement to convey the property interstate, but in view of 
the décision by the Suprême Court in the case of C, N. O. & T. P. 
Ry. Co. V. Int. Com. Com., supra, and the décisions in United States 
V. Seaboard Ry. Co. (C. C.) 82 Fed. 564, and United States v. Camden 
Iron Works, 150 Fed. 214, and the waybills and shipping orders, to- 
gether with the assertion in the indictment that the carriage was with- 
out interruption or unloading and under a common arrangement for 
through routing, the shipment hère cannot be regarded as an inde- 
pendent carriage by the défendant from Rochester to Norwood. In 
United States v. Wood (D. C.) 145 Fed. 405, it was held that the test 
of subjection to the act was through routing in interstate commerce. 
The court says : 

"Wlien a carrier imites with one or others in making a rate for inter- 
state trafflc, and a through bill is issued therefor, It is sub.iect to the net. 
An express agreement for a through rate Is not required, but the suecossive 
reeeipt and forwarding in the ordiuary course of business by two or luore 
carriers in Interstate trafflc, under through bills or any arrangement for a 
continuous carriage over tlieir hnes, constitutes assent to sucli common 
arrangement for the carriage within the meaning of tlie act." 

Since the briefs were filed herein, counsel for the défendant bas di- 
rected my attention to the case of Gulf, Col. & Santa Fé R. Co. v. State 
of Texas (recently decided by the Suprême Court of the United States) 

27 Sup. Ct. 360, 51 L. Ed. . In that case the shipment was un- 

questionably a local one, nor was the shipment accompanied Ijy a bill 
of lading from Texarkana to Goldthwaite until after the arrivai of the 
freight at Texarkana. The distinction between that case and the case 
at bar is quite clear; for hère, according to the indictment, the rate, 
though separately cliarged and coUected, was pursuant to an arrange- 
ment for a through carriage. Considering the indictment in its entire- 
ty, I think it sufficiently charges a common arrangement between the 
carriers for a through shipment interstate under a joint tariff of rates 
to effectuate such carriage, and the défendant is liable for omitting to 
file the schedule of rates in accordance with the provisions of the act. 

The next point is that the saving clause contained in section 10 of 
the Hepburn act, approved June 29, 1906 (34 Stat. p. 584, c. 3591), 
repeals section 1 of the Elkins act, under which the défendant is in- 
dicted. Upon this point it is important to consider section 13 of the 
Revised Statutes of the United States (Act Feb. 25, 1871, c. 71, § 4, 16 
Stat. 432 [U. S. Comp. St. 1901, p. 6]), which substantially provides 
that the repeal of any statute shall not operate as a release from liabili- 
ty incurred under such statute, unless the repealing act shall express- 
ly so provide. The défendant, referring to the saving clause in the 
Hepburn act, contends that the words, "shall not afïect causes now 
pending in courts of the United States," must be given the full weight 
intended by Congrcss^that it is a repealing act operating as a remis- 
sion of ail prior offenses against the provisions of the statute under 
considération. The question submitted is not free from difficulty, 
but I bave reached the conclusion that the language of section 10 is 
not susceptible to the broad scope claimed by the défendant. In the 



THE MAINE. 635 

absence of language expressing such intention, the reîease from liability 
and punishment by Congress of prior offenders against the provisions 
of the Elkins act is not implied, although apparentJy from an abund- 
ance of caution, and perhaps to "prescribe a mode of procédure," 
Congress inserted the provision in the repealing act that pending 
causes should not be affected thereby. There has been much discus- 
sion in the courts of the United States in relation to section 13 of the 
Revised Statutes (United States v. Barr, 24 Fed. Cas. 1016; United 
States V. Reisinger, 128 U. S. 398, 9 Sup. Ct. 99, 33 L. Ed. 480; Lang 
V. United States, 133 Fed. 201, 66 C. C. A. 255), and its proper con- 
struction has, indeed, been exhaustively considered and passed upon 
in connection with the Elkins act by Judge Landis in United States v. 
Standard Oil Co. (D. C.) 148 Fed. 719, by Judge Morris of the Fourth 
Division, District of Minnesota, in United States v. Chicago, etc., R. 
Co., 151 Fed. 84, and by Judge Holt of the Southern District of New 
York, in United States v. Delaware, L. & W. R. Co. (C. C.) 152 
Fed. 269. In view of the complète discussion of this question in 
thèse opinions, and the reasons therein assigned for the conclusions 
which hâve been arrived at, I do not regard it necessary to pass 
upon the objections as fully as if the proposition canae before me 
as an original one. There appears to be a divergence of judicial 
view upon the subject. See dissenting opinion of Judge Jenkins 
in Lang v. United States, supra, and by Judge Lochren in United 
States V. Chicago, etc., R. Co., supra. The weight of authority, how- 
ever, would seem to be that under section 13 of the Revised Statutes, 
which concededly abrogated the common-law rule no repealing statutc 
can be given the efifect of putting an end to the punishment for an of- 
fense previously committed and for which an indictment will lie, un- 
less the repealing act expressly so déclares. Such is not the saving 
clause in question, and accordingly the objection is not sustained, 
The demurrer is overruled. 



THE MAINE. 

THE MANHATTAN. 

(District Court, S. D. New Tork. May 3, 1907.) 

Collision— Steam Vbssels Meeting — Mutual Fault. 

A collisioa in tbe East river, near tlie Brooklyn Bridge, between a barge 
In tow on tlie starboard side of the steamer Manhattan, bound up the 
river to Pier 24 on the Manhattan side, and the steamer Maine, bound 
from New Be<lford to her pier in the North river, held due to the fault 
of both steamers. The Manhattan held in fault for attempting to pass on 
the st;u'board side of the Maine from a head and head position without an 
agreement, and for stopping and reversing after starboarding her helm 
on failins to reçoive an answer to her signal, which threw her directly 
across the Maine's course, and the Maine for not answering signais 
promptly and for excessive speed, but not for being somewhat on the 
Brooiclyn side of the channel as she was required by the présence of otlier 
vessels to départ from the East river rule of the State to keep in the mid- 
dle, and as the narrow channel rule does not apply to those waters. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Cîollision, § 40. 

Signais of meeting vessels, see note to The Mew York, 30 C C A. 6S0.] 
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In Admiralty. Suit for collision. 

Kneeland & Harrison, for libellant. 

Wing, Putnam & Burlingham, for the Maine. 

Carpenter, Park & Symmers, for the Manhattan. 

ADAMS, District Judge. This action arose out of a collision which 
occurred slightly above the Brooklyn Bridge in the East River on the 
Ist day of September, 1905, a few minutes after 8 o'clock in the morn- 
ing, between the barge Abram Collerd, being towed on the starboard 
side of the steamer Manhattan, and the steamer Maine, which struck 
the Collerd on the starboard side about amidships, causing her to cap- 
size and lose her deck load of pig lead and vitriol, valued at over $10,- 
000. The libellant was the owner of the cargo and brought the action 
against both steamers to recover the said value. The collision was 
about one-third of the way from Brooklyn to Manhattan. The weather 
was clear and the tide flood, of three or four knots in strength. 

The Collerd was taken in tow at Perth Amboy early in the morning 
by the Manhattan on a hawser which she continued to use until in the 
vicinity of pier 24 when the hawser was taken in and the barge placed 
alongside, projecting about 20 feet ahead of the Manhattan, which 
was about 95 feet long, somewhat shorter than the barge. They were 
bound for the Joy Line pier. No. 24 on the Manhattan side of the river. 

The propeller Maine, 302.7 feet long and 44 feet beam, was bound 
from New Bedford to her pier in the North River, with freight and 
passengers. One of the latter was a Mr. Cushman, a member of the 
admiralty bar of this court, who has given some valuable testimony in 
this complicated case with respect to the movements of the Maine. As 
the vessels approached each other they were about the same distance 
from the Brooklyn shore and in situations to pass port to port upon 
porting their helms slightly. About two days before the Maine had 
broken off one of her propeller blades and she was navigating with 
three blades which somewhat impaired her speed in going ahead and in 
reversing and gave her a rough and unsteady motion. 

At and near the place of collision the river was very congested, there 
being numerous vessels proceeding up the river and there was a schoon- 
er anchored under the bridge near the Brooklyn shore. There was 
also a schooner going to the eastward under full sail. 

The libellant claims that both vessels were in fault: 

The Manhattan. 

1. For blowing a signal of two whistles and attempting to cross the 
-.ourse of the Maine. 

The Maine. 

1. For not promptly answering the Manhattan's signal of two 
whistles. 

2. For proceeding down the river on the Brooklyn side. 

3. For proceeding at an excessive rate of speed imder the existing 
conditions and in not checking her speed and reversing sooner than 
she did. 
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The Manhattan charges the Maine with fault, as follows : 

1. In proceeding upon the southerly side of the middle of the river 
in violation of the laws of the State of New York. 

2. In failing to answer the Manhattan's signal of two whistles 
promptly and in faiUng to give any signais to the Manhattan until a 
collision was imminent. 

3. In failing to proceed at a moderate rate of speed having due 
regard to the présence of many vessels in that neighborhood and fail- 
ing to stop and reverse in time to avoid collision. 

4. That the Manhattan was proceeding in accordance with the usual 
custom for tows upon the flood tide in making a landing upon the 
Manhattan shore and the Maine was proceeding in violation of the 
statute both with respect to locality and speed. 

The Maine charges the Manhattan with fault, as follows : 

1. In not keeping a good lookout. 

2. In giving a signal of two whistles when she was nearly head and 
head with the Maine and in attempting to cross the bow of the Maine 
instead of stopping until the carfloats and the schooner had passed. 

3. In stopping and reversing after she had given a signal of two 
blasts and thus bringing her tow into collision with the Maine. 

4. In not giving a signal of one whistle and porting her helm and 
passing the JMaine port to port. 

The Manhattan. 

When the vessels were about a fourth of a mile apart and each the 
same distance from the Brooklyn shore, say 500 feet, the Manhattan 
blew a signal of two whistles to the Maine, which the Manhattan claims 
was not answered by the Maine and therefore the Manhattan stopped 
and reversed her engines, which had the effect of stopping her in the 
water and of throwing her head to the port. The Manhattan claims 
that being bound to the Manhattan shore she was justified in following 
the Brooklyn shore in order to hâve ample room for the purpose of 
manœuvring for her destination on the other side which brought her 
into the position she first occupied with respect to the Maine, that is 
practically head and head. There can be no doubt that if she had con- 
tinued on the contemplated course to Manhattan, she would hâve pass- 
ed safely to the starboard of the Maine. The question of a reply from 
the Maine to the Manhattan's signal of two blasts therefore becomes 
of some conséquence in the case because there can be no doubt that 
it was by reason of the absence or supposed absence of the reply, that 
the Manhattan stopped broadside ahead of the Maine. It will be no- 
ticed that the Maine's charges of fault are based mainly upon the ac- 
tions of the Manhattan in attempting a two whistle course when a one 
whistle course was the proper one under the rules. Whether or not 
there was a timely reply from the Maine to the proposed course of the 
Manhattan will be hereafter discussed when the Maine's alleged faults 
are considered. In any event, it was the manifest duty of the Manhat- 
tan in proposing a déviation from the rule to pass the Maine to the 
right, to obtain her consent before acting, instead of which the Man- 
hattan put her wheel to starboard when or before she first blew to the 
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Maine and kept it so. Her bow was thus thrown to port and while 
heading nearly across the river, slie stopped and reversed. She was 
thus thrown directly in the Maine's path and the collision occurred as 
stated above. The Manhattan was obviously in fault in this respect. 

The Maine. 

1. The Manhattan blew the first signal of two whistles when the ves- 
sels were about 1500 feet apart. The Maine claims that she answered 
promptly, but while it is difficult, in the midst of so many conflicting 
estimâtes, including those from outside vessels, to détermine with any 
degree of accuracy when the reply was given, I hâve no doubt that 
some little time elapsed, enough to cause the Manhattan to be uncertain 
with respect to any consent to her proposed manœuvre and to cause 
her reversai. In this particular the Maine was in fault. 

2. The Maine was not in fault for her position in the river. She 
was necessarily somewhat on the Brooklyn side on account of several 
vessels passing her starboard to starboard and therefore could not be 
in the middle of the river under the state law. It is also urged against 
her that she should hâve been on the Manhattan side of the river under 
the Narrow Channel Rule but it has been held that such rule does not 
apply to the East River. The question was presented to this court 
some time since and so decided in The Hartford (D. C.) 125 Fed. 559, 
where it was said (560) : 

"The rule requiring vessels to keep In tlie ruiddle of the East River estab- 
lished by state statute has not beou changed by the iMlot rules euacted by Con- 
gress June 7, 1897, e. 4, 30 St. 96 [U. S. Gomp. St. 1901, p. 2870J, the object 
of the local rule being to keep vessels away from the vicinity of the piers, 
in order that vessels properly using the vvharves shall not be imperiled by ves- 
sels going up or down the river. The Breakwater v. New York. L. E. & W. 
R. Co., 155 U. S. 252, 15 Sup. Ct. 99, 39 L. IM. 139. And the United States 
statutory régulations for the prévention of collisions, especially provide (article 
30) that: 

'Nothing in thèse rules shall interfère with the opération of a spécial rule 
duly made by local authority, relative to the navigation of auy harbor, river, 
or inland waters.' Act Aug. 19, 1890, c. 802, 26 Stat. 328 LU. S. Comp. St. 1901, 
:P. 2871]." 

This was affirmed upon the opinion of this court. 135 Fed. 1021, 
68 C. C. A. 230. 

3. The speed of the Maine was apparently excessive. It is not 
-claimed that she was proceeding over the ground at a rate of less thau 
8 miles as she approached a point where it became necessary to take 
précautions on account of the présence of other vessels. It appears 
that prior to the collision she stopped and reversed her engine but did 
not succeed in stopping her headway even with the aid of the tide and 
■eut almost through the barge at her deck and to her keel below. This 
was no doubt partly accounted for by the movement of the barge with 
the tide but such fact does not seem to explain the damage doue and 
I think the testimony of several witnesses that the Maine was going 
ahead, at variously estimated rates of speed, when the blow came must 
be credited. The engineer of the Maine, who was handling the engine, 
said that the bell rang for Hunts Point at 7.08 o'clock, and the steamer 
was then going hooked up with the throttle about two-thirds open. He 
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further said that he did not know of the collision until an oiler ad- 
vised him of it and prior to that, at 8.08 o'clock, he received a bell to 
slow down; in about 15 seconds he received another bell to stop; that 
in two minutes received two bells to back and a jingle and he threw 
the engine wide open ; that then he received another jingle and he put 
the pass.over on. This pass over let the live steam into the engine and 
caused the low pressure to do more work. It was necessary because of 
the defective condition of the propeller, which a couple of days before 
had lost one of its blades and was not as efficient as when in perfect 
condition. The loss of the blade greatly increased the vibration but 
does not seem to hâve affected the working of the boat apart from 
reducing her speed a knot or two but the resort to the pass over was 
considered by the engineer necessary in view of the propeller's con- 
dition. From Hunts Point to the place of collision is approximately 
10 miles. Having covered this distance in an hour, notwithstanding 
the adverse tide, which of course was more of a déterrent in Hell Gâte 
and that vicinity, where the current ran at a greater speed, her speed 
at or just before reaching the place of collision must hâve been con- 
sideralsly in excess of the statutory rate of eight miles an hour allow- 
ed in this vicinity. It is also évident that the Maine did not stop and 
reverse in time and should be found in fault in such respects. 

The foregoing requires the entry of a decree for the libellant against 
both vessels, with an order of référence. 



TIIB AUGUST BELMOXT. 
(District Court, S. D. Georgia, E. D. April 24, 1907.) 

Admibalty — Pleading— Objkctio:î.s to Jueisdiction. 

An objection to the jurisdiction of a court of admiralty over a cause 
sliould be made by plea, or, where the want of jurisdiction is palpable, by 
deniurrer. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Adniiralty, § 2fK).l 

Same— Jueisdiction— SriT by Seamen AGAI^-ST Fokeign Vessel. 

A United States court of adiniralty bas iurisdiction of a suit by a sea- 
itian against a foreign vessel to recover wages, and the exercise of such 
jurisdiction is discretionary. Where the libelant is au American citizen, 
signed in an American port, although on board the vessel, and daims to 
hâve been wrongfully discharged, jurisdiction will be entertained. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Seamen, § ]34.] 

Seamen— Wages— Advances. 

Evidence considered, and Ticld to show that the voyage for which a 
libelant signed as a seaman was to terminate in a foreign port, and that 
he was therefore rightfully discharged in such port, but that he was en- 
titled to recover a sum deducted from his wages on account of an advance 
payment made by the master when libelant signed in an American port, 
in violation of Act June 20, 1884, c. 121, 23 Stat. 55 amended by Act Dec> 
21, 1898, c. 28, § 24, 30 Stat. 763 [U. S. Comp. St. 1901, p. 3080]. 

In Admiralty. Suit by seaman for wages. 

William R. Hewlett, for libelant. 
Robert L,- Colding, for respondent. 
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SPEER, District Judge. John Salter, a seaman and American citi- 
zen, has presented a libel in rem against the steamship August Belmont 
and her equipment. He allèges that in September, 1905, he engaged as 
coal passer with the master of the vessel for a voyage from Pensacola, 
Fia., to Germany and return, for wages of $30 a month. When the ves- 
sel reached Bremen, Germany, he claims that without cause- he was 
;mlawfully discharged. The American consul in that city then appealed 
to the master on his behalf, and he was permitted to return to the 
vessel as a "workaway" — a term applied to destitute seamen who work 
their passage home without compensation. The August Belmont, after 
touching at Hamburg, sailed for Savannah, where the libelant left the 
vessel. He claims that he was paid by the British consul at Bremen 
only £3 English money for the 25 days of the voyage from Pensacola, 
and $10 was illegally withheld. For this and other alleged earnings' 
for the return trip to Savannah, besides a month's additional pay, au- 
thorized as a penalty for improper discharge by section 4527, Rev. 
St. [U. S. Comp. St. 1901, p. 3077], he brings his libel. The master 
contends that Salter was legally discharged, because the voyage ended 
at Bremen by the terms of the agreement under which he shipped, and 
that the money claimed to hâve been unlawfully withheld from his 
wages properly belonged to the master for a debt which the latter had 
personally paid for Salter, with his full and free consent, before the 
vessel left Pensacola. 

The respondent further states that: 

"The eontract entered into was made on board a British steamship, before 
the British consul, at a time when said vessel was not within the jurisdiction 
of the Southern District of Georgia, and the eontract terminated in Bremen, 
Germany, and, having been so made, the District Court of the United States 
is without jurisdiction of the sub.i'ect-matter." 

The question of jurisdiction is thus generally raised by answer. 
Proper pleading, however, requires that such défenses should be made 
J)y plea, or, where the defect is palpable, bv demurrer. Knight v. At- 
tila, Fed. Cas. No. 7,881 ; Teasdale v. The Ramier, Fed. Cas. No. 13,- 
815. While this is true, the court has no doubt of its jurisdiction to 
détermine the merits of the controversy. There are numerous préc- 
édents, but the rule is defined by Mr. Justice Bradley, in the Belgen- 
land, 114 U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152, as follows: 

"Circumstances often exist, which render it inexpcdient for the court to 
take jurisdiction of eontroversies between foreigners in cases not arising in 
the country of tlie forum, as, where they are governed by the laws of the 
country to which the parties belong, and there is no diffieulty in a resort to 
its courts, or where they hâve agreed to resort to no other tribunals. The 
cases of foreign seamen suing for wages, or because of ill treatment, are often 
in this category, and the consent of thelr consul, or minister, is frequently 
required before the court will proceed to entertain jurisdiction, not on the 
ground that it has not jurisdiction, but that, from motives of convenience or 
international comity, it will use its discrétion whether to exercise jurisdiction 
or not ; and where the voyage is ended. or the seamen hâve been dismissed 
or treated with great cruelty, it will entertain jurisdiction even against the 
protest of the consul." 

Hère, it will be observed, the libelant is an American citizen, the 
parties and the vessel are within reach of the processes of the court, 
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the voyage îs ended, and the libelant, as contended, wrongfully dismiss- 
ed. In the case of the Amalia (D. C.) 3 Fed. 653, it was held : 

"It cannot admit of question that ttie District Court, uiiless restricted by 
some treaty stipulation, bas jurisdiction in a case for wages against a foreign 
vessel, and that tlie exercise of such jurisdiction is discretionary." 

Indeed, even where ail the parties, the vessel, and the subject-matter 
are foreign, the courts of the United States constantly exercise their 
authority to prevent and ameliorate cruelty and injustice. The common 
seaman has ever been the ward of admiralty tribunals the world around. 
The principle is stated by Judge Simon ton, in Wilson v. The John 
Ritson (D. C.) 35 Fed. 664: 

"We hâve a case of a controversy between master and seaman of a foreign 
vessel, under a foreign flag, growing out of a contract mnde in tlieir own coun- 
try. Tbere can be no question that, in tbe absence of treaty régulations to the 
contrary, tbis court has iurisdiction of tbe question, and that the exercise of 
tbe jurisdiction is wholly wltbin Its own discrétion." 

And the same doctrine is reiterated in the more récent case of Fair- 
grieve v. Marine Insurance Company of London, 94 Fed. 687, 37 C. 
C. A. 190, where said Judge Caldwell for the Eighth Circuit Court of 
Appeals : 

"It is the settled lavf of this country that our admiralty courts bave juris- 
diction over suits between foreigners, if tbe subject-matter of tbe controversy 
is of a maritime nature, and tbe sbip or party to be cbarged is wltbin the ju- 
risdiction of tbe court." 

Other authorities to the same efïect are : 2 Pars. Mar. Law, 543 ; 
The Karoo (D. C.) 49 Fed. 651; Bolden v. Jensen (D. C.) 70 Fed. 505. 
It is therefore obvious that, although the libelant may hâve signed ship- 
ping articles aboard a British ship, the conditions of his agreement were, 
nevertheless, subject to the régulations established by Congress, and 
to the remediable cognizance of our admiralty courts. 

William Barnes, the master, testifies that the shipping articles of the 
vessel were filed with the British Board of Trade, and paroi évidence 
has been submitted to show their ténor. The master testifies that Salter 
signed the articles on board the ship at Pensacola, in the présence of the 
British consul (now dead) and two witnesses, and that, previous to his 
signature, the consul read the articles, and said to each seaman : "This 
voyage is to terminate on the Continent, or the United Kingdom, at 
the master's option." The vessel, it appears, left Pensacola on Sep- 
tember 30th, and, having reached Bremen on October 22d, Salter and 
others of the crew were discharged and paid on the 24th by the British 
consul at that port. The master dénies that the libelant claimed any 
right to be brought back to America, and that his first intimation of this 
was a letter from the American consul on behalf of Salter and two 
other men. "Out of pity," he says, "I agreed to bring him back. The 
other men told me they vi'ould not work for nothing, and I said, 'There 
is the shore.' This man said the same thing, but, when I told him that, 
he said, 'Oh, captain, I want to go over,' and he stayed." The captain 
testifies that the libelant did his work as fireman on the voyage to 
Bremen in an incompétent, indiffèrent way, and on his return acted 
only as "a workaway on deck, and had no employment in the fireroom." 

John Clark, first mate of the vessel, corroborâtes the master's testi- 
153 F.— 41 
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mony that Salter was given distinctly to understand before he signed 
the shipping articles that the voyage was to terminate in the United 
Kingdom or on the Continent, and that ail of the crew's contracts ter- 
minated at Bremen, and he as well as others now on the vessel were 
employed under fresh agreements. 

Matthew McKenzie, the engineer, testifies, substantially to the same 
effect, that Salter left the ship when he was paid off, and made no ap- 
pearance until the vessel left Bremen for Hamburg. 

The évidence shows that the libelant was an ignorant, country negro, 
whom the engineer testifies was shipped at Pensacola because a yellow 
fever épidémie made good seamen very scarce. On his own behalf, he 
testifies that he signed as a coal passer, and told the master : " 'I will 
sign provided you bring me back to the port you got me from,' and he 
said 'If you are a good boy, and work up ail right, I will do that.' " 
He adniits, however, that he signed the shipping articles in the prés- 
ence of the consul, the engineer, and other witnesses. 

George James, for the libelant, testifies that the latter understood 
from the captain that he would be returned to an American port, that 
the captain said, if he was coming back, he would bring him, and, if 
not, he would try to get him on some other ship. This, however, is 
only hearsay évidence of what Salter told the witness, and bas little 
probative value. 

The shipping articles are not before the court, but the proof indi- 
cates that the voyage was to terminate on the other side of the water, 
and that Salter understood this. Indeed, the only évidence to the con- 
trary is a vague statenient, said to hâve been made by the master, that, 
if libelant's work was satisfactory, he would see that he got back to 
America. Nothing whatever was said as to wages, nor was there any 
contract even to re-engage the libelant on the vessel. The contract of 
$30 a month wages, by ail the testimony, terminated when the vessel 
reached Bremen. The libelant, by the permission of the master, slept 
and was fed on board the vessel for several days after reaching Savan- 
nah, until he found employment. His treatment was proper and kind- 
ly throughput the voyage. He does not appear to bave made any de- 
mand for additional wages until the filing of this libel, and his claim 
therefor will be denied. 

There is, however, one item which he may recover. This is the 
$10 withheld by the master when the crew were paid at Bremen. The 
master testifies that he personally paid a debt for Salter at his request 
before the ship left Pensacola, to save the trouble of sending the 
nioney from Europe, and he claims he had the right to withhold this 
amount from the libelant's wages. Such action on the master's part 
in paying the money and reimbursing himself was clearly in violation 
of the Revised Statutes of the United States. Thèse provide, in section 
10a of Act June 26, 1884, c. 121, 23 Stat. 55, as amended by Act Dec. 
21, 1898, c. 28, § 24, 30 Stat. 763 [U. S. Comp. St. 1901, p. 3080] : 

"That it shall be, and is hereby, made unlawful in any case to pay any sea- 
man wages in advance of the time when he has actually earned the same, or 
to pay such advance wages to any other person. • * * T^e payment of 
such advance wages shalî in no case, excepting as herein provided, absolve 
the vessel or the master or owner tliereof from full payment of wages after 
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the same shall hâve been actually eamed, and shall be uo defeuce to a libel, 
suit, or action, for tlie recovery of sueh wages. * * * " 

And in section 4548, Rev. St. [U. S. Comp. St. 1901, p. 3088] : 

"Moneys paid under ttie laws of tlie T'nited States, by dii'ection of consuiau 
offlcers or agents, at any foreign port or place, as wages, extra or otlierwise, 
due American seanien, sliall be paid in gold or its équivalent, witliout any dé- 
duction wliatever, any eontract to the contrary notwitbstanding." 

The only exceptions to tlie absoliite prohibition against aclvance pay- 
ments are in cases of allotments to relatives, and, vvithin strict limits, 
to creditors for board or clothing. Such a debt must hâve been con- 
tracted prior to the engagement, and, to be vahd, the allotment note 
must be signed and approved by a shipping commissioner and inserted 
in the shipping articles. Salter testifies that the money vvas paid to sup- 
ply him vi'ith a bed on board the vessel. If this is true, the violation of 
the statute is more flagrant. At ail events, there has been no compli- 
ance with its provisions, and the vessel is civilly liable for the amount, 
if the master himself has not committed a misdemeanor. 

The recovery of the libelant, therefore, will be limited to the amount 
of this advance payment, and judgment may be entered for him ac- 
cordingly, with costs. 
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(District Court, S. D. Xew Yorls:. Jauunry 11, 1'J07.> 

No. 210. 

1. CusTOMS DuTiES — Fkaudulent Extuy— Fai.se Statement, Etc. 

The first part of section 0. (^uslonis Administrative Act .Tune 10, 1890, 
c. 407, 2G Stat. .i:S.") [U. S. Comp. St. V.Xn, p. ISi)."!, relating to frandulent 
or i'alse invoices. statements, practices, or ai)pliances, lias application 
ouly when such nieans are eni|iloyed in connection witli goods the impor- 
tation of which is not concealed. 

2. Same— FoRFKiTUEE— WiLLFUL AcT OR Omi.ssion. 

The penaltv of forfeiture prescribed bv Customs Administrative .\ct 
,Tune 10, 1890, c. 407, § 9. 20 Stat. i:» [tj. S. Comp. St. 1901, p. 1805]. 
where any importer is "guilty of any willful act or omission by means 
whereof tlie United States shall be deprived of the biwful dutics," is in- 
curred where a i)assenger on a steamer willfully oniits to mention to tlie 
customs officiais merchaudise in bis possession. 

3. Samk — "Baqgage" — Articles on tue I'erson. 

l'recious stones carried loose in a ]iocket of a passengor arriving in the 
United States, though not "baggage" within the comuion-law définition 
of tliat term, are baggage within the meaning of section 2.S()2. Ilev. St. 
[U. S. Comp. St. 1901, 1). 1873] ; and the passengcr is bouud to déclare them 
in tbe same way as articles contained lu liis ti'unk. 

[Ed. Note. — Interprétation of conunercial and trade ternis in tarife laws, 
see note to Dennison's Mfg. Co. v. U. S., 18 C. C. A. 54.">.] 

4. S.\me--Mekchandise Unladen Witugut I'ermit — Articles on ttie Ter- 

son. 

Wliere a person arriving in tbe United States took with him from the 
vessel articles which he had willfully omitted to déclare to the custoniH 
oiiicers, he was guilty of unloadlng merchaudise without a ]ierniit, in vio- 
lation of section 2872, Kev. St. [V. S. Comp. St. 1901, p. 1910J. 
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5. Same— Pboduction of Invoice— Smuggled Goods. 

Customs Administrative Act June 10, 1890, c. 407, § 4, 26 Stat 131 
[U. S. Comp. St. 1901, p. 1888], requiring the production of an invoice or 
déclaration of imported merchandise, applies only wliere there has been 
an actual, Intentional entry of merchandise, and not wliere the entry bas 
been concealed. 

6. Same— Smxjggling — Completios — Seizdke Within Customs Lines. 

A person arriving in the United States omitted from his déclaration 
made to the customs officiais on shipboard any mention of a package of 
einefalds contained in his clothing, and at the time of the examination of 
his baggage on the dock falsely stated to such offlcers that he had no prec- 
ious stones in his possession. Said emeralds were then seized under section 
2865, Rev. St. [U. S. Comp. St. 1901, p. 1905], providing for the forfel- 
ture of smuggled goods. Held, that the act of smuggling was complète 
when he had passed from the vessel to the shore, and that it was imma- 
terial that he had not gone beyond the customs Unes establlshed on the 
dock for convenience in examining baggage. 

On Information for Forfeiture. 

Henry L,. Stimson, U. S. Atty., and Winfred T. Denison and Félix 
Frankfurter, Asst. U. S. Attys. 
Louis S. Phillips, for claimant. 

HOLT, District Judge. This action is brought for the forfeiture 
of certain emeralds alleged to hâve been brought into this country in 
violation of the customs laws. The claimant, Manuel J. Suarez, a 
résident of Bogota, in the republic of Colombia, South America, ar- 
rived at New York on October 3, 1906, on the steamship Oceanic, 
from England. His native language was Spanish. He could not 
speak English, but had some knowledge of the French language, al- 
though how much does not clearly appear. On the arrivai of the ship 
the customs officer who took the déclarations of the passengers asked 
him, in French, if he understood French, and he said that he did. He 
asked him how many pièces of baggage he had, and he answered, 
"Three." The examiner testified that he did not seem to clearly un- 
derstand his questions as to what particular kind of baggage he had. 
The examiner thereupon drew his pen through the printed form on the 
déclaration for the insertion of the number of trunks, bags, or valises, 
boxes, and other packages, and wrote under the head of "Total," at 
the end, the figure "3." The officer asked him, in French, whether he 
had anvthing to déclare, whether he had any gifts for other persons, 
and whether he had anything to sell, to ail of whicli he answered, 
"No." Thereupon Suarez signed his name at the end of the déclara- 
tion, and swore to it before the officer. Suarez then left the ship, and 
went on the dock. He had as baggage a trunk, a box, and two hand- 
bags tied together. He stated to the customs officer on the dock that 
he was going to Colombia, that he wished to leave with the coUector 
the trunk and the box, and that he wished to take with him while in 
this country the two bags. They were thereupon opened, the contents 
examined and found to contain nothing dutiable, and were labeled by 
the customs inspecter as being passed. . The customs inspecter then 
called another inspecter, who spoke Spanish, and directed him to ask 
Suarez whether he had any precious stones or jewelry upon his per- 
son or in his pockets. The inspecter did se in Spanish, putting vari- 
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ous Spécifie and particular inquiries, and to ail of them Suarez an- 
swered in the négative. He was then taken on board the steamer and 
searched, and in the pocket of his overcoat was found a package which 
contained eut emeralds, loose and unpierced, weighing 21 8 >^ carats, 
which were thereupon seized by the government and which are the 
subject of this suit for confiscation. The information claims that 
thèse goods should be forfeited on the ground that the merchandise 
was imported by means of a fraudulent and false written statement 
and affidavit, to wit , the sworn baggage déclaration, and by means of 
a fraudulent and false verbal statement, to wit, the false statement that 
he had not any precious stones in his baggage, and by means of a false 
and fraudulent practice, to wit, that he had the emeralds concealed on 
his person at the time of landing, in violation of section 9 of Act Cong. 
June 10, 1890, c. 407, 26 Stat. 135 [U. S. Comp. St. 1901, p. 1895], 
commonly called the "Customs Administration Act." The essential 
part of such section is as foUows: 

"Ttiat if any owner, importer, consignée, agent, or ottier person shall make 
or attempt to malie any entry of imported merchandise by means of any 
fraudulent or false statement, written or verbal, or by means of any false or 
fraudulent practice or appliance wtiatsoever, or shall be guilty of any willful 
act or omission by means whereof the United States shall be deprived of the 
lavvful duties, or any portion thereof, accruing upon the merchandise, or any 
portion thereof, embraced or referred to in such invoice, affidavit, letter, paper, 
or statement, or affiected by such act or omission, such merchandise, or the 
value thereof, to be reeovered from the person making the entry, shall be for- 
feited." 

In my opinion the first part of section 9 relates to fraudulent or false 
invoices or other papers or statements, written or verbal, or practices 
or appliances, resorted to or employed in connection with the entry of 
merchandise, the entry of which itself is not concealed. I think, therc- 
fore, that the évidence in this case does not establish the charge con- 
tained in the original first cause of forfeiture alleged in the information. 
Upon the trial, however, the first cause of information was amended 
by alleging that Suarez was guilty of a willful act and omission by 
means whereof the United States might be and was deprived of law- 
ful duties accruing upon the said merchandise, to wit, in willfuUy 
omitting to mention said merchandise in the déclaration and statements, 
written and oral, made by him to the customs officers. This amend- 
ment states a case covered by the latter part of section 9 of the customs 
administration act, and, in my opinion, is established by the évidence. 
The baggage déclaration which Suarez signed and swore to states, 
in its printed form, that he arrived with the total of three pièces of 
baggage, and, regarding the two handbags which were fastened to- 
gether as one, this statement was correct. I think that, strictly speak- 
ing, this package of emeralds was not baggage or a part of baggage. 
It may, however, bave been brought over in one of the trunks, boxes, 
or bags of Suarez, in which case it would bave been his duty to dé- 
clare it in the déclaration. The fact that French was not his native lan- 
guage, and that he was not examined in Spanish at the time the déc- 
laration was made, would make it proper not to lay too much weight 
on his omission to déclare thèse emeralds as part of his baggage, al- 
though the inspecter testified that he asked him whether he had any- 
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thing to déclare or any gifts, or anythi'ng to sell. But the évidence of 
Hawes, the inspecter who spoke Spanisli, that he explicitly and re- 
peatedly asked him whether he had any jewelry or precious stones in 
his pockets or about his person, to ail of which questions he replied, 
"No," satisfies me that Suarez vmderstood the purpose of the inquiry, 
and was intentionally concealing the fact. He states, in the written 
statement which he made immediately after the seizure, as follows : 

"Wlien tlie interpréter aslced me if I had brought hère any jewelry or 
precious stones, and I told him uo, it was not with the intention of deiiyhig 
that I had brought the larger package, but, as they were not iutended to be 
left hère, I did not think they should be declared, and especially so as they 
should be taken charge of by the cotlector." 

I think, therefore, that the évidence establishes that Suarez was guil- 
ty of a willful actor omission by means whereof the United States 
was deprived of the lawful duties accruing upon the emeralds by carry- 
ing them concealed in his coat pocket and denying that he had any 
such precious stones upon his person. 

The second cause of forfeiture alleged in the information charges 
that the emeralds were found in the baggage of Suarez, to wit, in a 
parcel carried by him in his pocket, and that the merchandise was not 
mentioned at the time of making entry of his baggage, contrary to the 
provisions of section 2802 of the United States Revised Statutes [U. 
S. Comp. St. 1901, p. 1873]. There is nothing in the évidence to show 
that thèse stones ever were carried in the trunk, box, or bags constitut- 
ing Suarez's baggage. Even if they had been, they would not be strict- 
ly baggage. Thèse were loose unpierced eut emeralds. They could 
not be used for any personal purpose, and did not constitute baggage, 
in the common-law sensé of that term. The steamship company would 
not hâve been subject to the liability which a common carrier is under 
in respect to the baggage of a traveler, if they had been lost while in its 
custody. They werey in fact, merchandise, beihg brought into this 
country on the person of Suarez. It is a singular fact that the United 
States statutes contain no spécifie provision applicable to such a case. 
The gênerai provisions in regard to the importation of merchandise 
hâve in view the ordinary importation of goods as a part of the cargo 
of a sliip, and not in the personal custod}' of any one. The provision 
in regard to a passenger's baggage assumes that whatever small articles 
a passenger brings into this country will be contained in his trunk or 
bags. The case of a person bringing merchandise into this country in 
his pockets is not specifically provided for by any statute. I think, 
however, that such merchandise may be treated as baggage within the 
sensé of the customs lav^fs. A package carried in the pocket does not 
differ essentially from a package carried in the hand, and, in my opin- 
ion, if it contains dutiable merchandise, the passenger is bound to dé- 
clare it in ail respects the same as he is bound to déclare merchandise 
contained in his trunk. 

The third cause of forfeiture stated in the information is, in sub- 
stance, that Suarez unloaded the said merchandise from the vessel 
without a permit from the collector or any naval officer, as required 
by section 2872 of the United States Revised Statutes [U. S. Comp. 
St. 1901, p. 1910]. This section obviously is intended generally to ap- 
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ply to the unloading of gênerai marchandise, which has been imported 
in a vessel in the ordinary manner, unaccompanied by the owner or 
consignée ; and it seems at first a rather strained construction to apply 
it to the case of a passenger carrying merchandise upon his person, but 
I think it applies. Thèse emeralds were either merchandise or bag- 
gage. If they were merchandise, they could not be landed from the 
vessel without a permit, and the permit, in the case of a passenger 
carr3'ing them upon his person, would be obtained upon his declaring, 
before he left the ship, that he had them, and providing for the pay- 
ment of the duties on them. I think the évidence in this case sustains 
the third cause of forfaiture alleged in the information. 

The fourth cause of forfaiture allèges two distinct grounds of pro- 
caedings. The first is, in substance, that thèse emeralds were imported 
without an invoice or déclaration, as required by section 4 of the cus- 
toms administration act. I think that this section prescribes what 
papers shall be produced and what proceedings shall be taken in con- 
nection with an actual intentional entry of merchandise, and that it 
does not apply to a case where the entry of the merchandise itself is 
cOncealed. The second ground statad in the fourth cause of forfeiture 
is that Suarez unlawfully and knowingly smuggled and clandestinely 
introduced the emeralds into the United States, in violation of section 
2865 of the United States Ravised Statutes [U. S. Conip. St. 1901. 
p. 1905]. This is the gênerai section providing for the forfeiture of 
smuggled goods. The United States Suprême Court held, in Keck 
V. United States, 172 U. S. 434, 19 Sup. Ct. 254, 43 L. Ed. 505, that 
under this section goods cannot be forfeited as having been smuggled 
until they hâve actually left the ship and reached the shore. In that 
case, the owner of certain diamonds in Europe requested the captain 
of a steamer to bring the package containing them to this country, 
and mail it to the address of a person who was his partner in the West, 
assuring the captain that the package contained nothing valuable. 
Tiie goods were saized by the customs inspectors before they left the 
ship. The Suprême Court held, against a strong dissenting opinion, 
that the goods were not forfeited under this smuggling statute, because 
the offense of smuggling at common-Iaw was not completed until the 
goods had left the ship and reached the shore ; that, although it was 
apparent that the owner intended to smuggle whcn he dclivered them 
to the captain of the vessel, he could change his mind at any time until 
they actually left the ship ; and, if he had donc so, the goods would not 
hâve been forfeited. Counsel for the claimant in the case at bar claims 
that that case controls in this case. The évidence shows that the 
emeralds in question, although they were taken off the ship onto the 
dock, had not been taken outside of the custom house lines on the dock. 
It is argued that the custom house lines on the dock are simply estab- 
lished for the convenience of passengers ; that the custom house officers 
might examine the property on the vessel ; that, until any property has 
passed the custom house îines, it is to be regarded as being on the 
vessel ; and that, therefore, the smuggling act does not apply to thèse 
emeralds. But, in my opinion, the fact that thèse emeralds were taken 
off the ship to the shore is sufïicient to make them subject to the provi- 
sions of the section prohibiting smuggling. Suarez took them with 
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him on the dock. He had them with him when his bag-gage was ex- 
amined. He was particularly interrogated as to whether he had any 
such stones with him, and denied it. The argument of the claimant's 
counsel would go the length of saying that under those circumstances 
the customs authorities could do nothing, and must wait until he had 
gone out through the custom house lines before they could arrest the 
person of the passenger or seize the precious stones concealed upon his 
person. I think that when the proper ofHcer of the customs examined 
his baggage and put to him the questions whether he had any personal 
property which he had not declared, or any precious stones upon his 
person or in his pockets, he was obliged to state the truth, and that 
when that examination was finished, and he still had thèse emeralds 
in his pocket, without having admitted it, the act of smuggling was 
complète. 

I felt at first some doubt in this case. Suarez speaks no English. 
He lives in South America, and was going there. He declared his in- 
tention of leaving a portion of his baggage with the collector, and my 
first impression was that, being ignorant of our language and of our 
customs laws, and of the practice of declaring dutiable articles on ar- 
rivai at this port, he might really hâve intended to leave thèse emeralds 
with the collector while he stopped in New York with a part of his 
luggage. But a careful considération of the évidence convinces me 
that he completely comprehended what the questions were that were 
put to him, and that if he had honestly intended to make no use of 
thèse emeralds in this country, but to take them with him to South 
America, he would either hâve put them in the trunk or box which he 
was to leavc with the collector, or would hâve announced, at the same 
time that he said he was going to leave his trunk and box with the col- 
lector, that he also had a package of emeralds which he would leave 
with him. His own déclaration made at the time shows that he under- 
stood the questions which were put to him, and the reasons that he 
gives for giving false answers to the questions are in my opinion un- 
satisfactory and entirely insufficient. 

My conclusion is that the government is entitled to a judgment of 
forfeiturc in this case. 



CORBITT & MAOLEAY CO. v. UNITED STATES. 

(Circuit Court, D. Oregon. March 18, 1907.) 

No. 2,371 (1,361). 

Customs Duties — OlassificatIon— Bublaps — Dotjbi-e-Waep Bagging. 

The provision for "burlaps," in Tariff Act Aug. 27, 1894, c. 849, § 2, 
Free List. par. 424%, 28 Stat 539, does not include so-called double-warp 
Emndee bagging. 

[Ed. Note. — Interprétation of commercial and trade terms in tariff laws, 
see note to Dennison Mfg. Co. v. United States, 18 C. O. A. 545.] 

Same — Pbotest— SuFnciKNCT— Weong Claim. 

Goods, which should hâve been classlfled free of duty under a para- 
graph relating to "jute bagging," were asserted in the importers' protest 
to be free under a paragraph relating to "burlaps," and there was no sug- 
gestion that the Importers at the time of flllng the protest had In miad 
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the former provision. Held, that the protest dld not set forth the Im- 
IKirters' objections "distlnctly and speciflcally," within the meaning of 
Customs Administrative Act June 10, 1890, c. 407, { 14, 26 Stat 137 [U. S. 
Comp. St. 1901, p. 1933]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers, 

Williams, Wood & Linthicum, for appellant. 
W. C. Bristol, U. S. Atty. 

WOIvVERTON, District Judge. This is an application for a re- 
view of the décision of the United States General Appraisers relative 
to the duty imposed upon a certain jute cloth imported by the Cor- 
bitt & Macleay Company August 21, 1895. The collector of customs 
assessed a duty of 35 per cent, ad valorem under paragraph 277 of the 
act of August 27, 1894 (chapter 349, Schedule J, 28 Stat. 530). 
The importers made protest as follows: 

"We claim tbe same to be burlaps (hop cloth) and is provided for under par- 
agraph 4241/2 tarife act of Aug. 28, 1894, and entitled to entry free of duty, as 
the same is linown in the market and by comnion usage as burlaps, and that 
paragraph 424% relates to this article particularly as burlaps not otherwise 
provided for, and that paragraph 277 does not specially provide for this class 
of goods." 

The General Appraisers ruled adversely to the protest, for the 
reason that the protestants claimed that the fabric imported was 
burlap, entitled to free entrv under paragraph 434^ of the existing 
tarifï act, and the appraisers found that it was not burlap because the 
warp was double. Act Aug. 27, 1894, c. 349, Free List, 28 Stat. 
539. 

Two questions are presented for considération : First, whether 
the importation should be classed under the tarifï act as burlap; and, 
second, if not, whether it should be admitted free of duty as jute 
bagging under paragraph 3923/2. The appraisers found that the fabric 
was what is known as "double-warp Dundee bagging, commonly in- 
voiced as D. W. Bagging" ; that it was made of jute, and was' double- 
warp in its structure ; that it was "not the article known as burlaos, 
nor was it known as such at or before the 28th day of August, 1894, 
commercially or otherwise" ; and that "so far as the Board is advised, 
it bas never been classed as a burlap in customs practice at any port 
in this couritry." Bv a former décision, in the matter of the protest 
of D. W. MacLeod & Co. (G. A. 1,129), the Board found and decided: 

"That the word 'burlap' or 'burlaps' is a commercial term of American ori- 
gln, and is understood to mean in the trade a coarse textile fabric composed 
of flax, hemp, or jute (but more recently of jute only), plain woven in a sin- 
gle weft and single warp, and varies in width from 12 to 216 iuches, and in 
weight from 16 to 20 ounces per yard, according to the uses for which th« 
goods are designed." 

This décision was affirmed in the case In re White (C. C.) 53 Fed. 
787. The court does not attempt, however, to define the word "bur- 
lap" or "burlaps," and it is only in a gênerai way that the décision of 
the appraisers in that regard is approved. A référence to a fabric 
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of simîlar texture îs made ïn the case o£ McLeod v. United States (C. 
C.) 75 Fed. 927, wherein tlie court says: 

"The articles in question are manufactures of Jute,, with the Bingle warp 
and single weft characteristic of burlaps." 

This would seem to indicate that thé court was of the opinion that 
burlaps consistée of a single warp and single weft only, thus dif- 
ferentiating them from goods having a double warp and single woof. 
However this may be, and whatever may be the tecbnical définition of 
burlaps, and whether the term is prcperly applicable to the article 
hère under considération, it is clear from the finding of the appraisers 
that it is not known in commerce as burlap, but, on the other hand, 
is known as jute bagging, and commonly invoiced as such; and it 
is this condition that fixes the classification. 

Paragraph 277 of the tarifï act reads : 

"AU manufactures of flax, hemp, jute, or other vegetable fiber, exeept cotton, 
or of which thèse substances or either of them is the coœponent material of 
chlef value, not specially provided for in this act, thirty-Qve per centum ad 
valorem." 

And under the free list, paragraph 392^ reads: 

"Bagging for cotton, gunny cloth, and ail siinilar material suitable for cov- 
ering cotton, composed In whole or in part of hemp, flax, jute, or jute butts." 

And paragraph 424-J: 

"Burlaps, and bags for grain made of burlaps." 

So that, in considération of the appraisers' findings as to the known 
commercial désignation of the goods, it was not entitled to classifica- 
tion as burlaps, under paragraph 424^. 

As it relates to the second question, it is very apparent that it 
was admissible free of duty as jute bagging, under paragraph 392|. 
But the government urges that the claim made was not spécifie to bring 
it within that paragraph, and that therefore the importers are pre- 
cluded from now insisting that it is so exempt from duty. 

By the fourteenth section of the act of June 10, 1890, which is now 
in force and eflfect, the protestant is required to set forth his claim 
"distinctly and specifically, and in respect to each entry or payment, 
^e reasons for his objections thereto, and if the merchandise is en- 
tered for consumption shall pay the full amount of the duties and 
charges ascertained to be due thereon." 26 Stat. 137, c. 407 [U. 
S. Comp. St. 1901, p. 1933]. This statute is an amendment of a 
prior one, but without changing the purpose as it respects the subject- 
matter under considération. In dealing with the purpose of the 
prior statute, Mr. Justice Curtis bas said, in Warren v. Peaslee, Fed, 
Cas. No. 17,198, that the act "had two main objecta in view; one 
being to apprise the collector of the objections entertained by the 
importer, before it should be too late to remove them, if capable of be- 
ing removed; the other, to hold the importer to those objections which 
he then contemplated, and on which he really acted, and prevent him, 
or others in his behalf, from seeking out defects in the proceedings, 
after the business should be closed by the payment of the moncy into 
the treasury." 
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In a later case (Davies v. Arthur, 96 U. S. 148, 24 L. Ed. 758) it 
is said: 

"Technical précision is not required; but the objections must be so distinct 
and spécifie, as, when fairly construed, to slaow tbat tbe objection talsen at 
the trial was at the time in the mind of the importer, and that it was suffl- 
cient to notlfy the collecter of its true nature and character, to the end that he 
might ascertain the précise facts, and hâve an opportunity to correct the mis- 
talse and cure the defect, if it was one which could be obvlated." 

And so in another case (Schell's Executors v. Fauché, 138 U. S. 
562, 11 Sup. Ct. 376, 34 L. Ed. 1040) : 

"A protest which indicates to an intelligent man the ground of the import- 
er's objection to the duties levled upon the articles should not be dlscarded be- 
cause of the brevity with which the objection is stated." 

In pursuance of thèse rulings it has been held, where the protest 
referred to an act that had been superseded by a later one, it being 
apparent that the protestant had made a mistake as to the law then 
in force, that his claim should not be rejected, and that the daim 
was sufficientlv spécifie to bring- it within the intendment of the act 
of June 10, 1890. Shaw v. United States, 123 Fed. 443, 58 C. C. A. 
425. So, in another case, where the protest set forth "that the said 
goods under existing laws are dutiable at two cents per pound, and 
the exaction of a higher rate is unjust and illégal," it was held that 
it was sufhcient, in view of the fact that there were but three para- 
graphs bearing upon the article subject to duty, and two of thèse 
made the article bear duty at two cents per pound. It is said there, 
by Mr. Justice Shiras, who announced the opinion of tlie court, that: 

"The collecter could not hâve been perplexed by the omission to name the 
8i)ecilîc paragraph which the Importer sought to bave applied, for there were 
but two paragraphs, besides 239, which dealt with the subject, namely, para- 
graphs 318 and 319, and under either of them the duty was that claimed by 
the importer, two cents per pound." tJnlted States v. Salambier, 170 U. S. 
621, 18 Sup. Ct 771, 42 L. Ed. 1167. 

Thèse cases are illustrative, and indicate that absolute précision is 
not required, so that the spécifie claim that the protestant has in mind 
is brought with reasonable intendment to the attention of the col- 
lector of customs, to the end that that officer may make the correction, 
if an error has been made in his assessment. 

In the case of Herrman v. Robsrtson, 152 U. S. 521, 14 Sup. Ct. 
686, 38 L. Ed. 538, it was held that the protest was defective and in- 
sufficient, because it failed to point eut or suggest in any way the 
provision which actually controlled, and in efïect only raised the ques- 
tion as to which of two clauses, under one or the other of which 
it was assumed that the importation came, should govern as being 
most applicable. 

United States v. Bayersdorfer & Co., 126 Fed. 732, 62 C. C. A. 16, 
is in point. The claim in that case was that the goods were free of 
duty either under paragraph 617 or 648 of the présent act, or that, 
if dutiable, they were subject to a duty of only 10 per centum under 
section 6. The Board of Appraisers found that the merchandise was 
on the free list, and was properly ref érable to paragraph 566, yet held 
that, because the claim of the protestants was not made under that 
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paragraph, nor was so specified as to bring it within the purvievv 
thereof, it should be rejected. The matter coming before the Cir- 
cuit Court, the finding of the appraisers was reversed; but, on ap- 
peal to the Circuit Court of Appeals, the Circuit Court was reversed, 
and the décision of the appraisers afïirmed, for the reason assigned by 
them. The court says : 

"But tlie protests hi question liere not only failed to call the collector's atten- 
tion to the pariiKi'îiph whieh it is uow claimed Rovenied, but the iiisporters 
based their objections upon other spectifled in'ovisions of the act, under whicli 
they c4iiimed that the niercliandise was eitlier eutitled to free entry, or was 
subject to a less rate of duty than the coUector had assessed. Having regard 
to the terms of the'^e protests, how ean it be said that an objection which is 
grounded upon a paragrapli not thereiu nieutioued or referred to was at the 
finie in the mind of the importevs, or that it was so 'distinctly and speciflcally' 
bronght to the notice of the collector as to apjirjse him of the 'trne nature 
and character' of the objection, 'to tlie end that he might ascertain the facts, 
and hâve an opporlunity to correct the niistake'î" 

In another case, decided bv the same court at the same time (United 
States V. George Knowles '& Son, 12(i Fed. 73?, G2 C. C. A. 62) 
the importation involved was of merchandise invoiced as crude flint 
stone. The collector assessed it for duty under paragraph 98 of the 
tarifï act of October 1, 1890 (chapter 1244, Schedule B, 26 Stat. 571). 
The importers filed a protest claiming free entry under paragraph 574. 
The Board of Appraisers held that paragraph 574 did not apply, and 
affirmed the collector's décision. The view was expressed that para- 
graph (351 of the free list applied; but, notwithstanding, the board 
held that, inasmuch as the importers had not called the attention of the 
collector to that paragraph, but in their protest had put their claim 
upon paragraph 574, they were bound thereby. This case, like the 
former one, was appealed to the Circuit Court and reversed ; but, upon 
an appeal to the Court of Appeals, the Circuit Court was reversed, 
and the décision of the Board of Appraisers affirmed. The facts of 
this latter case are so similar to those found hère that there is left 
no room for distinction. The protestants hère claimed specifically 
that the fabric was burlap, free of duty under paragraph 424|^; but, 
as I hâve shown, it is not subject to classification as burlaps, because 
not so commercially known in the market. ' There was no claim made 
that it was jute bagging, or that it was nondutiable under paragraph 
392^. No référence whatever was made to that paragraph, and, 
from a reading of the claim in its entirety, there is no suggestion that 
the protestants had in mind at the time of filing the protest that the 
fabric was admissible free of duty under paragraph 392^. The 
only indication anywhere in the claim which would suggest that they 
intended to bring it within that paragraph is the use of the term 
"Hop cloth" contained in parenthesis ; but that was only inserted 
as another name for burlap, and not that it was designed to indicate 
that the fabric was jute bagging. 

For the reason therefore, that the claim was not preferred in view 
of paragraph 392|^, but was that the fabric was burlap, admissible 
free of duty under paragraph 424^, the judgment of the appraisers 
must be afifirmed, and it is so ordered. 
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FRANKLIN SUGAE REFINING CO. v. UNITED STATES. 

(Circuit Court, E. D. Pennsylvania. Mareh 22, 1907.) 

No. 63 (1,809). 

1. CUSTOMS DUTIES— ESTOPPEL— DeLAT OP CUSTOMS OfFICEES. 

Tliere was a delay of several years by customs officers in forwarding an 
importer's protests to the Board of General Appraisers for décision, and 
during this period the value of the importer's évidence became impaired. 
Held, that no right against the govemment arose by reason of this de- 
lay, particularly when not intentional or négligent. 

2. Same— Classification— S UQAE Above No. 16 Dutch Standabd— Beet 

SUOAE. 

In construing Tariff xVct July 24, 1S97, c. 11. § 1, Schedule E, par. 209, 
30 Stat. 168 [U. S. Comp. St. 1901, p. 1647], rolating to "sngar above num- 
ber sixteen Dutch standard in color, and * * * sugar which has gone 
through a process of reflning," held, that it is not necessary that, in order 
to corne within the flrst clause o( this provision, sugar should be capable 
of being used commereially, without reflning, as cane sugar ; and theref ore 
beet sugar, which is not so capable, is included therein. 

[Ed. Note. — Interprétation of commercial and trade terms in tariff laws, 
see note to Dennison Mfg. Co. v. United States, 18 C. C. A. 545.] 

3. Statutoby Construction— Unambiguous Language. 

Where the language of a statute is incapable of more than one construc- 
tion and does not lead to an absurd resuit, a court has no power to vary 
the meaning by going outside the unambiguous language adopted by the 
lawmakers. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Statutes, § 266.] 

On Application for Review of a Décision of the Board of United 
States General Appraisers, 

William M. Stewart, Jr., for importers. 

J. Whitaker Thompson, U. S. Atty., and Jasper Yeates Brinton, 

Asst. U. S. Atty. 

J. B. McPHERSON, District Judge. This pétition seeks to review 
the décision of the Board of General Appraisers, sustaining the col- 
lecter of the port of Philadelphia in classifying 3,500 bags of beet 
sugar, imported by the Franklin Sugar Refining Company, as below 
No. 16 Dutch standard in color, and imposing duty accordingly. Thèse 
bags were part of fîve cargoes brought to the port in June and July, 
1898, the détails being as follows : 

1,000 bags out of 40,148 bags, carrîed bv the Strathtay. 
1,000 " " " 60,000 " " " " Brasilia. 

500 " " " 27.500 " " " " St. George. 

500 " " " 19,993 " " " " Sophie Rickmers. 

500 " " " 36,728 " Planet Mercury. 

The importer's direction to the shippers was that ail the sugar must 
be under No. 16 Dutch standard in color, and the rest of the five car- 
goes conformed to this direction. The bags in question, however, 
were reported by the government officiais to be above this standard, 
and, accordingly, the higher rate of duty prescribed by paragraph 209 
of the tarifiE act of July 24, 1897 (Act July 24, 1897, c. 11, § 1, Sched- 
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ule E, 30 Stat. 168 [U. S. Comp. St. 1901, p. 1647] ) was imposed. 
That paragraph is in part as follows (3 Supp. Rev. St. 662) : 

"Sugars not above number slxteen Dutch standard in color, * « • test- 
Ing by the polarlscope not above seventy-flve degrees, ninety-five one-hundredths 
of one per cent, per pound, and for every addltional degree shown by the polar- 
Iscopic test, thlrty-flve one tbousandths of one œnt per pound addltional, and 
_Jj-actions of a degree )n proportion ; an^ on sugar above number slxteen Dutch 
standard in color, and on ail sugar whlch has gone through a process of refln- 
Ing, one cent and ninety-five hundredths of one cent per pound." 

This paragraph requires ail imported sugar to be first subjected to 
the test of visual inspection, in order that its color may be compared 
with the color known as "No. 16 Dutch standard." If the color is 
lighter, or higher, than this standard — or if the sugar has gone through 
a process of refining, an alternative which need not now be consid- 
ered — a duty of one cent and ninety-five hundredths of a cent per pound 
is to be imposed. If the sugar is of the same color as the standard, 
or darker or lower, the polariscope test is to be applied and lower rates 
of duty are to be imposed. The présent dispute is, therefore, essential- 
ly a dispute of fact. If the bags in question were below the standard 
color, the importer has been charged too much. If they were above 
the standard, the collector and the Board were right, and their action 
should stand. 

The opinion of the Board, afïirming the classification of the callect- 
or, is as follows (Somerville and Hay, Appraisers) : 

"The question in thèse cases is whether the sugar under considération is be- 
low or above No. 16 Dutch standard. The sugar was imported in the year 1898. 
The hearlng toolc place at Philadelphia December 5, 1905. 

"The testimony shows that the examinatlon of the samples made at the 
time the sugar was imported shovved that they were above 16 Dutch standard, 
and the entriea were liquidated by the collector upon this basls. The Iniport- 
ers Introduced samples whlch had been in their possession between seven and 
elght years. 

"The évidence shows that beet sugar changps Its color and becomes darker 
with the Inpse of time. While the évidence shows that thèse samples of the im- 
porters were under 16 Dutch standard, it does not, in our opinion, justify us 
in authorizing the collecter to assess duty based upon the condition of the 
Bugar at the time of the hearing, for the reason, as we bave sald, that it had 
nndergone a change. It would be a dangerous practice to allow cases to be 
continued for so long a time, and to follow the practice insisted on by the Im- 
porters. The protests are ail overruled, and the décision of the collector af- 
flrmed in each case." 

It will be observed, therefore, that in this proceeding the importer 
starts with the presumption against his contention. Two administra- 
tive tribunals, each charged with the duty of determining whether the 
sugar in question was above or below the standard, hâve decided 
against him, and the Board of General Appraisers has so decided after 
the oral hearing of several witnesses upon one side and the other. 
The presumption of correctness which thus arises was attacked by the 
importer in the Circuit Court, and witnesses were called for this 
purpose, to whom the government replied by taking further testimony 
in support of the collector's classification. The whole case from the 
beginning is, therefore, now before the court, and the final resuit dé- 
pends upon the question of fact to which référence has already been 
made. I shall not discuss the evidenc in détail. It has ail been 
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carefuUy, examined and considered in the light of the able argument 
presented on behalf of the importer ; but it leads me to the conclusion 
that the company has not made out its case, and that the action of 
the coUector and of the board should not be disturbed. 

It i& unfortunate that, apparently by some misunderstanding, the 
protest of the importer was not transmitted to the Board until Septem- 
ber, 1905. So far as the évidence enables me to judge, the delay was 
neither intentional nor négligent on the part of the government, but 
was due to a mistaken belief that the protest raised a différent ques- 
tion — one that was already in the courts for décision — and therefore 
that the présent dispute might, without harm to any one concerned, 
await the final détermination of the suit already pending. During the 
interval, however, the samples taken by the government from the 
bags in question hâve disappeared ; and, while the importer produced 
two samples, which were averred to hâve been taken by its own agent 
from one of the cargoes, their value in 1906, when the hearing before 
the Board took place, was much impaired by the lapse of time — vi'hich 
affects the color of sugar — and no samples at ail were produced from 
the other four cargoes. At the argument the importer laid a good 
deal of stress upon the alleged négligence of the government in de- 
laying the hearing and in failing to préserve the officiai samples; 
but, even if the delay had been shown to be the fault of the govern- 
ment, and the failure to préserve the samples had appeared to be due 
to culpable neglect, this, in itself, would not be décisive in favor of 
the importer's contention. No doubt, if the goverimient appeared to 
be at fault in thèse respects, the court would more readily incline to- 
ward the importer's view, and would be more easily persuaded that 
the presumption of officiai correctness had been overcome ; but where, 
as hère, the testimony as a whole shows with sufficient clearness that 
the classification was right, a fault in procédure cannot be allowed to 
destroy the government's right to exact the proper duty. 

It was also contended that the purpose of Congress in imposing a 
duty of one cent and ninety-five hundredths of a cent upon sugars 
above No. 16 Dutch standard was to tax sugars that had undergone 
a process of refining, or, at ail events, were capable of being used 
commercially without undergoing that process. It was, therefore, 
urged upon the court that, since raw beet sugar, such as the importa- 
tion in question, was so offensive to the sensés that it could not be 
used until it had been refined, the court should so construe the second 
clause of paragraph 209 as to exclude raw beet sugar altogether, and 
to confine the phrase "sugar above number 16 Dutch standard in 
color" to raw sugar that is made from cane. In my opinion, the an- 
swer to this argument is that the clause in question is without the 
slightest ambiguity. It imposes the duty referred to upon ail sugar 
above No. 16 Dutch standard in color, making no exception what- 
ever, and therefore it is beyond the powér of the court to limit the 
clear statutory provision by the process of construction. No doubt 
•t is perfectly proper for a court so to construe an ambiguous provi- 
sion in a statute as to reach, if possible, the true meaning of the law- 
making body; but where the language is incapable of more than one 
construction, and does not lead to an absurd resuit, ail the author- 
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ities agrée that a court has no power to vary the meaning by go- 
ing outside the unambiguous language adopted by the lawmaking 
power. If Congress had intended to exclude raw beet sugars, they 
would, I think, hâve said so. At ail events, I am bound to assume 
that they would hâve made this exception, if they had desired so to 
do, and it is therefore my duty, as I conceive it, to carry out the 
plainly expressed will of the national législature. 

The décision of the Board of General Appraisers is affirmed. 



TAYLOR et aJ. v. TRBAT. 
(Circuit Court, S. D. New York. March 7, 1907.) 

1 Internai, Revenue— Vekmutic—Wine. 

Vermutb is not "wine" within eitlier tlie commercial or the popular 
meaning of that term, and therefore is not subject to the stamp tax on 
"sparkling or other wines," provided in War Revenue Act June 13, 1898, 
C. 448,, 30 Stat. 463 [U. S. Comp. St. 1901, p. 1634J. 

[Ed. Note. — Interprétation of commercial and trade terms in tariff laws 
see note to Dennison Mfg. Co. v. United States, 18 C. C. A. 545.] 

2. SaME ACTS INTEBPBETATION WITH REFERENCE TO TAEIEF AcTS. 

Internai revenue acts should be interpreted in harmony vs'ith the tarifif 
législation of the country. 

3. Same — ^Tbade-Names — Foreign Nomenclatxjbb — Evidence. 

Evidence of foreign trade-names is not material to the question of the 
meaning of terms used in United States revenue acts. 

4. SAMB — JUDGMENT FOR ILLEGAL EXACTION — iNTEEEST — DEHrAND. 

Certain pai'ties became entitled to a judgment agaiust an internai rev- 
enue collecter for the cost of stamps which he had illegally compelled 
them to use. Beld that, inasniuch as they had purchased the revenue 
stamps in large quantities and evidently for other purposes tlian that of 
paying the unlawful tax, they were entitled to interest only from the 
date of their demand. 

At L,aw. Action for the repayment of internai revenue taxes illegal- 
ly imposed. 

Thèse proceedings were brought by William A. Taylor and Irving 
K. Taylor, as copartners doing business under the name of W. A. Tay- 
lor & Co., against Charles H. Treat, formerly a collector of internai 
revenue in the city of New York. The case was tried before the court 
without a jury. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
plaintifïs. 

D. Frank Lloyd, Asst. U. S. Atty., and Charles Duane Baker, for 
défendant. 

HOUGH, District Judge. The war revenue act of 1898 (Act June 
13, 1898, c. 448, 30 Stat. 463 [U. S. Comp. St. 1901, p. 1654]), pro- 
vides for payment, by cancellation of internai revenue stamps, of a cer- 
tain tax on "sparkling or other wines." Plaintifïs are importers of and 
dealers in Italian verrauth, and allège that, while the act above referre.d 
to was in force, the défendant, one of the coHectors of internai revenue 
in New York City, compelled them to pay for and afhx to bottles of 
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vermuth imported by théir firm stamps to the value of $7,603.30, for 
which amount they bring this suit, alleging that vermuth is not, within 
the meaning of the statute in question, a "sparkling or other wine."" 

The testimony adduced hère has related principally to the nature and 
commercial désignation of vermuth ; but a preliminary question is 
raised as to the sufficiency of plaintiffs' proof that stamps to the value 
sued for were really bought, affixed, and canceled at the cost of the 
plaintiffs. It is shown that stamps to a larger value than is the sub- 
ject of this suit were purchased by the plaintiiïs, were sent by them to 
the Italian vermuth manufacturers, and that plaintiffs' importations 
arrived hère with canceled stamps affixed. The money claim in the 
complaint is arrived at by multiplying the number of bottles imported 
during the life of the act by the value of each stamp, with proper dé- 
ductions for purchase of so large a quantity. In my opinion the di- 
rect proof of damage is sufficient ; but ail doubt is resolved by the ac- 
tion of the défendant himself, who certified the amount of the claim 
in suit to be correct when the usual application for refund was made to 
the commissioner of internai revenue prior to the institution of this 
action. 

As to the composition and principal ingrédients of vermuth, there 
can be no doubt, whether the French or Italian article be considered. 
The basis of manufacture is a white wme, frequently a blend or mix- 
ture of several wines of varying cost, to which is added sufficient al- 
cohol to raise the spirituous proportion to about 15 \)<t cent., and the 
mixture is completed by the addition of herbs, spices, and sugar in 
quantifies and proportions depending on the manufacturer's taste and 
tradition — but always including some wormvvood, from the German 
name for which plant the finished product takes its title — and both 
name and thing hâve been known in the countries of origin for more 
than 100 years. It is, I think, proven that while both hère and abroad 
vermuth is commonly referred to by that name only, the complète title 
of the product is in Italy "vino vermouth," and in France "vin de '• 
mouth" — names sufficiently recognizing its vinous nature. It 
shown to be native to any other countries. In consumption its appears 
to be used in Latin countries as a beverage in like manner as wines of 
similar strength, but in the United States it has not received wide réc- 
ognition except as a component of the native "mixed drink." In 
American commercial usage, as evidenced by trade circulars and ad- 
vertisements, it is never classed with wines, and if with any other 
drinkables', with cordials and liquors ; but usually it figures alone, as 
though sui generis. The définitions found in dictionaries describe it 
as a "liqueur" (Standard) and "a sort of mild cordial" (Century). It 
cannot be both, and I dérive from thèse définitions no other assistance 
than to note that it is not denominated a wine, nor do the définitions of 
wine in either dictionary allude to vermuth. 

From the évidence of trade usage and nomenclature introduced, 
I find that there is no gênerai trade consensus of opinion regarding this 
article. The plaintiffs' witnesses are sure that vermuth is not a wine, 
and not known or regarded as wine in the United States ; but they are 
largely interested in the event of this suit. Those opposing them too 
frequently limit their statement that vermuth is a wine to their per- 
153 F.— 42 
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sonal opinion to render it possible for me to believe that they are tes- 
tifying to any gênerai custom or uniform usage. But a considérable 
majority of ail the witnesses agrée that they buy and sell, advertise and 
drink, vermuth by that name alone. It is urged that this habit means 
no more than does the custom of alluding to sherry or port by those 
names without adding the word "wine" ; but. this argument does not 
meet the proven method (above alluded to) of advertising vermuth in 
circulars and newspapers. I therefore find that the fluid has no other 
trade name or famé except as vermuth simpliciter, and is in the minds 
of American dealers and consumers an article of its own class, having 
no more mental relation to wine than chartreuse has to brandy. 

The défendant shows that, in a prosecution against one making 
counterfeit vermuth (without using any wine at ail), the Italian courts 
sustained the application of a statute of that country relating (semble) 
to adultération or imitation of "wine" ; but this évidence, if ôtherwise 
admissible, cannot afifect the issue hère, any more than Italian usage 
as to nomenclature, if this case be regarded as one of "trade-names," 
for the "name abroad is of no materialitv whatever." Lamb v. Robert- 
son (C. C.) 38 Fed. 718. 

Considering the question hère involved as one of commercial désig- 
nation only, the scale would be turned in favor of the plaintifïs by 
the doctrine repeated in Hartranft v. Wiegmann, 121 U. S. 616, 7 
Sup. Ct. 1240, 30 L. Ed. 1012, for, if the question be one of doubt, 
the doubt would be resolved in favor of the importer, "as duties are 
never imposed on the citizen upon vague or doubtful interprétations." 
But in my opinion the plaintiffs are overwhelmingly entitled to judg- 
ment upon considération of past tariff législation on this subject. Ver- 
muth first appeared as a dutiable article in Act July 14, 1870, 16 
Stat. 263, c. 255, and it is there classified with "cordials, liqueurs, 
arrack, absinthe," etc., in phraseology almost exactly borrowed from 
a similar catalogue (omitting vermuth) in Act Aug. 30, 1842, 45 
Stat. 560, c. 270. In Act June 6, 1872, 17 Stat. 233, c. 315, section 
4 provides: "On vermuth the same duty as on wines of the same 
cost." Hère for the first time vermuth is separated from cordials and 
liqueurs. In Act March 3, 1883, c. 121, § 1, Schedule H, par. 296, 
22 Stat. 505 [U. S. Comp. St. 1901, p. 1654] , there is provided on 
"vermuth the same duty as on still wines." In Act Oct. 1, 1890, c. 
1244, § 1, Schedule H, 26 Stat. 589 [U. S. Comp. St. 1901, p. 1654], 
paragraph 336 lays a duty on "still wines including ginger wine or 
ginger cordial and vermouth in casks, 50 cents per gallon," and this 
phraseology was repeated in Act Aug. 27, 1894, c. 349, § 1, Schedule 
H, par. 344, 28 Stat. 589 [U. S. Comp. St. 1901, p. 1654]. By the 
tariff act of 1897 (Act July 24, 1897, c. 11, § 1, Schedule H, 30 Stat. 
174 [U. S. Comp. St. 1901, p. 1654]), which was in force at the time 
of the passage of the war revenue act, it is provided in paragraph 
296, that "still wines including ginger wine or ginger cordial and ver- 
mouth" shall pay duty in proportion to the amount of alcohol therein 
contained, provided that any "wine, ginger cordial or vermouth im- 
ported containing more than 24 per cent, of alcohol shall be classed 
as spirits and pay duty accordingly." The reciprocity section (3) of 
the same act of 1897 speaks of "still wines and vermouth." 
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As was done in Seeburger v. Castro, 153 U. S. 32, 14 Siip. Ct. 766, 

38 L,. Ed. 624, it seems to me necessary to interpret the internai reve- 
nue act in liarmony with the tariff législation of the country. From 
the foregoing résumé of tariff acts, it is, I think, clear that at no time 
bas any revenue act of the United States regarded vermuth as a wine. 
It is in composition quite as much changed as the "Bovrill wine,"' 
which was refused classification with wine in United States v. Shoe- 
maker (C. C.) 84 Fed. 140, a case decided under the tariff act of 1890 
(above quoted). 

Again, the use of the word "including" in the later tariff statutes is 
in my opinion destructive of the defendant's contention. It cannot be 
denied that, had not vermuth eo nomine been "included" in the later 
tariff statutes in the wine schedule, no court would hâve held vermuth 
dutiable as a wine. If the word ''including'" is not to be regarded in 
the tariff acts as pure surplusage (Hills Bros. v. U. S., 99 Fed. 264, 

39 C. C. A. 500; liiUer v. U. S.,"l06 Fed 73, 45 C. C. A. 229), it cannot 
I think be successfully argued that vermuth was intended to be taxed 
as a wine, or with wines. in the war revenue act of 1898. 

The plaintiffs are entitled to judgment, but, inasmuch, as their pur- 
chases of revenue stamps were of large quantifies, and evidently for 
other purposes than that of paving unlawful taxes on vermouth, they 
are entitled to interest only from the date of their demand. 

It is therefore directed in accordance with the stipulation herein, 
that judgment be entered for the plaintiffs and against the défendant 
in the sum of $7,603.20, with lawful interest thereon from June 27, 
1902, and with costs to be taxed. 
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(District Court, E. D. Pennsylvania. May 17, 1907.) 
No. 42 of 1906. 

Admiralty — Remédies in Eem — Torts — Assault by Masteb. 

Under admiralty rule IG, providing tliat in ail suit.s for an assault or 
beating on the high seas, or elsewhere within the admiralty and maritime 
jurisdiction, the suit shall be in personam only, a libel against a vessel 
will not lie for an unprovoked assault committed by the master on a sea- 
man upon the vessel. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Adnilridty, § 284. 

Jurisdiction of torts, see note to Campbell v. H. Hacld'eld & Co., 02 C. 
C. A. 279.] 

In Admiralty. Exceptions to libel. 

Joseph Hill Brinton, for libelant. 
Edward F. Pugh, for respondent. 

J. B. McPHERSON, District Judge. This action in rem against 
the schooner Sallie Ion seeks to recover damages for an assault com- 
mitted by the master upon a member of the crew under circumstances 
that are thus set forth in the libel : 

"That the said schooner Sallie Ion, while lying in the port of Baltimore, Md., 
on Au^st 7, 1900, ghipped and hired the libelant to serve as able seaman on 
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said vessel for a voyage to Jacksonville, Fia., and back to PliilnrlPlphla, the 
port of diseharge, tor tbe riglit of wages of thirty dollars per mon th. That 
the libelant went on board aud entered into the service of said sebooner and 
perforuied his duties until October 13, 1006, when he was discharged at the 
port of l'hiladelphia, Pa. 

"That on or about September 21, 1906, wbllst the vessel was lying in tbe 
port of Jacksonville, ]?la., the libelant being inforraed that the master liad 
logged him for going ashore, at about noon went to the master's eabin for tbe 
purpose of ascertaining the truth of this report. The libelant was informed 
by the master tbat he had been logged, whereupon the libelant called him a 
hyi)ocrite. Without further provocation of any character wbatsoever, and 
without warning, the master drew a revolver and flred upon the libelant ; tbe 
bail passing through his left leg above the knee, causlng the libelant great 
pain aud snffering and permanent disability. The libelant avers that he did 
not by Word or act in any manner tbreaten to harm the master, and tluit the 
attack was without provocation. As a resuit of the wound the libelant was 
sent to tbe Marine Ilospital at Jacksonville, Fia., where he remained uuder- 
going treatment for a period of about twelve days." 

To this libel the vessel has excepted on the ground, inter alia, that an 
action in rem will not He for such an assault, and in my opuiion the po- 
sition of the ship is well taken, being supported by the express provi- 
sion of section 16 of the admiralty rules laid down by the Suprême 
Court. The rule is as follows : 

"In ail suits for an assault or beating on the high seas, or eîsewhere within 
the admiralty and maritime Jurisdiction, the suit shall be In personam only." 

The plain and natural meaning of this language covers such a case 
as is now before the court, and I am unable to see upon what ground 
a construction can be fairly rested that will in eiïect disregard tlie pro- 
hibition of the rule, and permit a suit in rem to be brought against a 
vessel for an assault by the master upon a member of the crew. It 
is true that several cases in the lower courts are to be found that havo 
allowed a recovery in rem for the négligence of the master, but ail of 
them were decided before the publication of the décision in The Osce- 
ola (1903) 189 U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760, and, so far 
as they are in conflict therewith, must of course be regarded as over- 
ruled. 

One of the conclusions announced in The Osceola was this : 

"(4) That the seaman is not allowed to recover an Indemnity for the nocli- 
gence of the master, or any member of the crew, but is entitled to niiiiule- 
nance and care, whether the Injuries were received by négligence or accidi'iit." 

This conclusion was recently followed in this district: The Astral 
(D. C.) 134 Fed. 1017. Now, surely, if an action in rem will not lie 
to redress' an injury caused by the négligence of the master, still less 
will such an action be permitted, where the wrong of the master has 
been wanton and malicious, an act not even connected with the per- 
formance of his duty in the care and management of the ship. In The 
Osceola, the master was engaged in the business of navigating the 
vessel, and negligently gave a wrong order. Hère, he was not em- 
ployed in any branch of his duty, but committed the assault on the li- 
belant without provocation or just cause — in other words, wantonly 
and maliciously. At least in the absence of proof that the master was 
known to be of violent temper and given to such dangerous outbreaks 
—and perhaps not even then — there is no reason why the ship should 
be liable for conduct of this kind, and rule 16 is probably founded on 
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the injustice of making the vessel suffer for a criminal act that is only 
connectée! with the ship because it has been committed upon her deck 
by one of her officers. But, whatever the reason for the rule may be, 
I am unable to limit its apparent scope, and must therefore hold that 
it embraces the case of an assault by the niaster upon a member of the 
crevv. 

The cases cited upon the brief of Hbelant's counsel are to the foUovv- 
ing effect: The City of Alexandria (D. C. 1883) 17 Fed. 390, decided 
that the cook of a vessel vvho was injured by the négligence of its officers, 
was entitled to médical care, nursing, attendance, and cure, so far as 
cure was possible, at the expense of the ship, and to wages to the end 
of the voyage; and that, having received such treatment and wages, 
he could not hold the ship liable for the négligence of its officers. 
Whitney V. Olsen (1901) 108 Fed. 292, 47 C. C. A. 331, was apparent- 
ly an action in personam against the master and owners of a schooner, 
in which they were held liable for failure to put into the nearest avail- 
able port, in order that the libelant, an injured mate, might receive 
proper care and treatment ; but, even if the action was in rem, the case 
is evidently not in point. In The Eva B. Flall (D. C. 1902) 114 Fed. 
755, a seaman, whose arm had been broken by a blow, struck by the 
mate with a capstan bar, was compelled by the master to continue at 
work; and it was held that, although the vessel could not be held for 
the blow, she was liable for the master's misconduct in compelling the 
libelant to work, instead of seeing that he had the necessary rest and 
care. In Sherwood v. Hall (1837) Fed. Cas. No. 12,777, Mr. Justice 
Story held the owners of a vessel liable in an action in personam for 
the tort of the master in shipping a minor with notice that the ship- 
ment was unauthorized by, and against the will of, the father. The 
case of The A. Heaton, 43 Fed. 593, was decided by Mr. Justice Gray in 
1890, and holds, in conflict with The Osceola, that a seaman, who had 
been permanently injured by "the master's gross, not to say reckless, 
neglect of the duty which he owed to the crew under his command 
and care," might recover damages from the ship, over and above his 
wages and the expenses of his cure. The Marion Chilcott (D. C. 
1899) 95 Fed. 688, holds that, while rule 16 protects the ship from 
liability in damages for assaults committed by the officers, she is' liable 
for injury inflicted on a seaman by reason of the master's neglect to 
protect him from continued abusive treatment by a subordinate officer. 
To the same effect is The Lizzie Burrill (D. C. 1902) 115 Fed. 1015. 
The case of Gabrielson v. Waydell (C. C. 1895) 67 Fed. 342, was an 
action at law against the owners, in which a verdict for the plaintifï 
was sustained ; the suit being brought to recover damages for violent 
injurv inflicted by the master, while the vessel was on the high seas. 
./*ind m Spencer v. Kelley (C. C. 1887) 32 Fed. 838, the action was 
also at law against the owner, on the ground that the master had as- 
saulted the plaintiff; and it was held that it must be shown that the 
master was acting within the scope of his duty, and in the exercise 
of his control over the plaintifï. It is évident, I think, that thèse dé- 
cisions do not modify The Osceola — even if they were compétent so to 
do — and therefore, upon the whole case, I am of opinion that the libel 
must be dismissed for want of jurisdiction. 

A decree to that efïect may be entered. 
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WILBT:r V. EED JACKET COXSOL. COAL & COKK CO, 

(Circuit Court, S. D. West Virginia. April 13, 1907.) 

No. 125. 

Removal of Causes— Amen dment of Pétition— Power of Court to Allow. 

Wliere, in a pétition for removal, counsel tlirougli misinformation erro- 
neously stated tlie citizensliip of the plaintiff, tlie fédéral court may per- 
mit an ainendment after removal accurately stating the fact so as to show 
tbat tlie court bas jurisdiction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes, 
§ 178.] 

Trespass on the Case. On motion to remand to state court and pé- 
tition for leave to amend pétition for removal. 

This action was brouglit by the plaintifC in the circuit court of Mingo county, 
W. Va., and the défendant, within the time prescribed therefor by law, flled 
in that court its pétition for the removal of the cause to this court, alleging in 
said pétition that the matter in dispute exceeds, exclusive of interest and costs, 
the sum or value of 82,000; that the plaintifC at the coiumencemeut of tlie 
suit was, and still is, a citizen of tlie state of Kentucky ; and that the de- 
fendant corporation at the commencement of the suit was and still is a citi- 
zen of the state of Virginia, etc. This pétition was accompauied by the bond 
prescribed by statute, and thereupoii the circuit court of Mingo county entered 
an order removing the cause to this court and declining to proceed further 
therein. On the flrst day of the next term of this court, sittlng at Ilunting- 
ton, the cause was duly docketed, and on the same day the plaintiff by his 
comisel moved the court to remand the cause to the circuit court of Mingo 
county, upon the ground that upon the showing of the pétition the suit should 
be remanded in accordaiice with the décision of this court in Foulk v. Gray 
(C. C.) 120 Fed. 15G, because under the showing of the pétition for removal 
neither the plaintiff nor the défendant was a citizen or résident of the state of 
West Virginia. Thereupon the défendant asked leave of the court to amend 
the pétition for removal so as to show that the plaintifC, Léo H. Wilbur, at 
the commencement of this suit was, and stUl is, a citizen of West Virginia, re- 
siding at Corbin post office, Kanawha county, in the Southern district of West 
Virginia, and in support thereof filed the alRdavit of J. M. Boling as to the 
fact of plaintifCs' résidence and citizenship, and the atfidavit of Wells Goody- 
koontz, Esq., as to the misinformation under which he had prepared the orig- 
inal pétition in which it was stated that plaintiff was a citizen of Kentucky. 
To the amendment of the pétition for removal the plaintiff ob.1ected, and the 
case is now before me upon the motion to remand and the pétition asking leave 
to amend the original pétition for removal. 

Stokes & Bronson, for plaintiff. 

Sheppard, Goodykoontz & Scherr, for défendant. 

KELLER, District Judge. The sole question to be determined in 
this case is as to whether a pétition of removal is amendable as to any 
of its statements of fact at the discrétion of the court, and, if so, wheth- 
er this is an instance in which the court should exercise its discrétion 
to permit such amendment. 

In the first place, I may say that almost ail the Circuit Courts hâve 
held that the allégations of the pétition for removal as originally filed 
in this case are sufficient to give absolute jurisdiction to hear and dé- 
termine the cause. I hâve held that such allégations were sufficient 
to give such jurisdiction in the absence oi any motion by plaintiff to 
remand the case. In this .case such motion is made, and thereupon the 
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défendant asks leave to amend his pétition so as to show more clearly 
the facts making this case one legally removable to this court, and 
thereupon files an affidavit alleging that the plaintifif at the commence- 
ment of the suit was and still is a citizen of the state of West Virginia, 
and a résident of the Southern district thereof. 

What is the nature and office of a pétition for removal? The Su- 
prême Court of the United States, in the case of Kinnev v. Cohunbia 
Savings & Loan Association, 191 U. S. 78, 24 Sup. Ct. 30, 48 U Ed. 
103, speaking by Justice Brewer, says: 

"It is freqnently slated tliat amenduients are witliin tlie discrétion of the 
court, and tliat. unless it appears that tlie discrétion has beeu abused, no error 
is shown. A pétition and bond for removal are in the nature of process. ïhey 
coustitute the process by which tiie case is transterred from the state to the 
fédéral court." 

The court goes on to quote the familiar provisions of law authorizing 
the amendment of process, pleadings, and other proceedings in courts 
of the United States, found in sections 948 and 954, Rev. St. U. S. 
[U. S. Comp. St. 1901, pp. 695, G9G]. In the Kinney Case the alléga- 
tion as to citizenship was as follows : 

"That the controversy in said suit is between citizens of différent states, antl 
that the détendant in the abovo-entitled suit was at the time of the com- 
mencement of the suit, and still is, a résident and a citizen of the city of Deii- 
ver, and state of Colorado." 

It will be seen that in this case, while the citizenship of the défend- 
ant was fully and accurately stated, the citizenship of the plaintifïs 
was net stated at ail, the pétition merely containing a gênerai averment 
that the controversy was between citizens of différent states ; and the 
amendment of the pétition was permitted. In the case at bar the citi- 
zenship of the défendant was accurately stated, and a spécifie aver- 
ment was made that "at the commencement of this suit Léo H. Wilbur 
[the plaintiff] was and still is a citizen of the state of Kentucky." It 
subsequently appeared that the defendant's counsel was misinformed 
as to plaintiff's citizenship, and he now asks to be permitted to make 
the facts to appear on the record. 

The motion to remand was predicated on my opinion in the case 
of Foulk V. Gray (C. C.) 120 Fed. loG, and it is a fact, no doubt well 
known to counsel on both sides, that in most jurisdictions the courts 
sustain their jurisdiction on removal upon allégations as to citizenship 
similar to those appearing in the original pétition for removal. While 
I am still convinced that iriv décision in the case of Foulk v. Gray, 
ante, was correct, and that a motion by the plaintiff to remand in this 
case would hâve had to be sustained had he been in fact a citizen and a 
résident of Kentucky, in support of which view see opinion of court in 
Cochran v. Montgomery Countv, 199 U. S. 273, 26 Sup. Ct. 58, 50 
L. Ed. 182, and Gebbie & Co. v. Review of Reviews Co. (C. C.) 134 
Fed. 150, vet, upon the authoritv of Kinnev v. Columbia, etc., Asso- 
ciation, 19i U. S. 78, 24 Sup. Ct' 30, 48 L. Éd. 103, Powers v. Chesa- 
peake & O. R. Co., 169 U. S. 91, 18 Sup. Ct. 264, 42 L. Ed. 673, 
Parker v. Overman, 18 How. 137, 15 L. Ed. 318, Carson v. Dunham, 
131 U. S. 421, 7 Sup. Ct. 1030, 30 L. Ed. 993, and many others, I 
hold that the motion to amend the pétition for removal should be sus- 
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tained. In the case of Parker v. Overman, ante, Mr. Justice Grier, 
delivering the opinion of the court, said: 

"In the pétition to remove this case from the state court there was not a 
proper averment as to the eitizenship of the plaintif! in error. It is alleged 
that Parlver resided in Tennessee and White in Maryland. 'Citizenship' and 
'résidence' are not synonymous tenus ; but, as the record was afterwards so 
ameuded as to show conclusively the eitizenship of the parties, the court be- 
low had, and this court hâve, undoubted jurisdiction of the case." 

The tendency of ail of thèse décisions is to recognize the rîght of 
amendment of the pétition for removal to the extent of the correction 
of erroneous statements, and the addition of statements to more fully 
show the facts which support the grounds of removal. The grounds 
of removal in this case are the facts that this is a civil suit, in which 
the amount in dispute exceeds the sum of $2,000, exclusive of interest 
and costs, in which the parties are citizens of différent states, and the 
amendment offered is for the purpose of more particularly and ac- 
curately stating the eitizenship and résidence of the parties so as to 
show that this court has jurisdiction of the cause. 

I think it proper, before closing this opinion, to call the attention of 
counsel to the advisability, to say the least, of conforming in thèse re- 
moval proceedings to the approved proceedings and forms laid down 
in text authorities upon th^ practice in United States courts. For ex- 
ample, in the présent case the pétition is not verified, nor does the 
original pétition set forth the résidence of the plaintiff. That of the 
défendant (it being a corporation j is necessarily in the state of its eiti- 
zenship. See Wilcox & Gibbs G. Co. v. Phœnix Ins. Co. (C. C.) GO 
Fed. 929. While it is true that the courts are very libéral in over- 
looking such defects in the pétition, especially where it has been re- 
ceived by the state court without objection (see Meyer v. Del. R. R. 
Construction Co., 100 U. S. 457, 25 L. Ed. 593), still, inasmuch as the 
jurisdiction of the fédéral courts is a limited jurisdiction, dépendent 
upon a substantial compliance with the conditions requisite to invok- 
ing it, due care should be taken to pattern the forms and proceedings 
so as to conform to the best approved models. 

An order may be entered overruling the motion to remand, and 
amending the pétition for removal. 



In re FULTON. 
(District Court, E. D. New Yorlv. April 16, 1907.) 

1. CiiATTEL MoETQAQEs— Real Estate Leases. 

A lease of real estate for 10 years was a chattel real, as provîded by 
Real Property Law N. Y. p. 5GS, c. 547, § 23, and was not, therefore, the 
proper subject of a chattel mortgage. 

2. Bankeuptoy— Receivees— Sale dp Assets. 

Where the receiver of a bankrtipt acquired possession of a leasehold as 
a part of the bankrupt's estate, the receiver should not hâve attempted to 
make a sale of the lease prior to the trustée obtaining possession. 

3. SaME — TiTLE OF Tktjsteb. 

The title of a trustée in bankruptcy relates back to the adjudication. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 194.] 
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4. Same— Sale bt Eeceiver— Attihoeity— Cokfiematton. 

A sale of a chattel real by a reeeiver of a bankrupt without the express 
direction of the court eonveys no title, and sucli defect caunot be r-iired by 
a motion to conflrm tbe sale and to quiet adverse claims to tlie property 
sold. 

Thomas & Oppenheimer, for reeeiver. 
Backus & Lewis, for Welz & Zerweck. 

CHATFIELD, District Judge. The alleged bankrupt, John Ftilton, 
upon the 6th da}^ of March, 1903, executed a chattel mortgage in the 
sum of $6,000 to Welz & Zerweck, a corporation, covering certain 
chattels on the premises 1753 Kulton street, borough of Brooklyn, and 
also a leasehold of those premises. The chattel mortgage, it is claimed, 
has been refiled and is alive today. On April 17, 1905, the said John 
Fulton obtained a further lease of said premises from Welz & Zer- 
weck for the store 1753 Fulton street, and three flats, to be used as a 
hôtel and liquor store, for the term of ten years, at the annual rental 
of $1,800 a year. 

On or about the 4th day of March, 1907, a pétition in involuntary 
bankruptcy was filed against the said Fulton, and a reeeiver appointed. 
On April 11, 1907, the schedules were filed, and the lease above re- 
ferred to is nowhere included, unless covered by the statement that 
ail books, papers, and documents relating to the business are in the 
liands of the reeeiver. Upon the 4th day of April, 1907, the appraisers 
filed their certified appraisal, showing (1) $1,501.17, personal proper- 
ty; (3) $2,208.65, property afïected by the chattel mortgage; and (3) 
the lease of Welz & Zerweck to John Ftilton, with eight years to run, 
upon which a valuation is placed of $1,600. Upon the Bth of March, 
1907, the reeeiver filed a pétition asking for the appointment of 
appraisers and directing that the said property of the alleged bankrupt 
be sold at private sale, providing bids therefor be received for not less 
than the appraised value, and, if not so sold, that the same be sold at 
public auction, etc. This pétition recited that as reeeiver he was in 
possession of the property of the bankrupt. consisting of a "stock of 
merehandise, including wines, liquors, and cigars, contained in the 
premises known as 1752 Fulton street, borough of Brooklyn, city of 
New York ; likewise the fixtures usual and incident to a gênerai saloon 
and restaurant business, and furnishings used in a Raines Law hôtel." 
No mention is made by the reeeiver of the lease. The appraisal was 
not direeted, nor the sale authorized, upon any application to hâve the 
reeeiver attempt to sell the chattel real, but upon the sale the lease 
was put up at auction and a bid of $1,000 made therefor. 

Welz & Zerweck has verbally disputed the right of the reeeiver to 
sell this lease, as vvell as the other property which it claims is cov- 
ered by its mortgage, and the reeeiver and bis attorneys are desirous 
of eompleting the sales and delivering the property sold to the pur- 
chasers. Under thèse circumstances the reeeiver obtained an order di- 
recting Welz & Zerweck, or its attorneys, to appear and show cause 
whv an order should not be made confirrning the sale of the property 
by the reeeiver, and, if the said Welz & Zerweck should fail to show 
cause, that said Welz & Zerweck be "forever foreclosed and barred 
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f rom in any wise or manner claiming title or possession in and to 
the said property." Upon the return of the order to show cavise, 
Welz & Zerweck, by its attorneys, appeared specially to question 
the jurisdiction of the court, and asserted its title to the lease in ques- 
tion and to the other property covered by the chatte! mortgage. 
Upon the suggestion of the court, it was stipulated that the property 
other than the lease, which had been sold and which seemed to be 
covered by the chattel mortgage, should be transferred to the pur- 
chasers, and the proceeds from the sale thereof retained as a separate 
fund until a détermination in the bankruptcy proceedings of the 
validity of the lien claimed by Welz & Zerweck. 

As to the lease, objection was made that upon aflfidavits the title 
to property could not be determ.ined, and that the court had no ju- 
risdiction to pass upon such an issue on this motion. This point seems 
to be well taken. The lease in question was not made until three years 
after the chattel mortgage, was for a period of ten years, and by sec- 
tion 23, c. 547, p. 563, of the real property law of the state of New 
York was therefore a chattel real, and not the proper subject for a 
chattel mortgage. A mortgage upon such an asset would bave to be 
recorded, and regarded as a miOrtgage upon real estate, and there 
may be valid objection to the enforcement of the alleged lien arising 
from the chattel mortgage on the lease when the question can be 
properly raised. Further, although the point has not been urged, it 
does not seem that the receiver should hâve attempted to make a sale 
of the lease in question. Matters relating to rent or the possession of 
the property should be attended to by the receiver, and the appointment 
of a trustée should be facilitated in every way, in order that the 
title to the chattel real may devolve upon the trustée as soon as 
possible. 

It might be argued that a sale, could be had by order of the court 
before the élection of a trustée, and confirmatory deeds given there- 
after. The title of the trustée relates back to the adjudication in 
bankruptcy, and he could be directed to exécute a conveyance in 
order to carry out the tenus of a sale. But nevertheless it is apparent- 
ly certain that a sale of a chattel real by a receiver without the ex- 
press direction of the court conveys no title. The defect in the sale 
cannot be cured by a motion to confirm the sale and to quiet adverse 
claims to the property sold. It does not appear from the motion 
papers whether the purchaser has offered to complète the purchase, 
and no action by Welz & Zerweck to test the purchaser's title has 
been possible. 

The claim of Welz & Zerweck under their chattel mortgage can be 
determined by the proper proceedings after a trustée is appointed, 
but ail that can be donc on this motion is to confirm the sale of the 
chattels covered bv the mortgage under the stipulation which has been 
made. As to the lease the attempted sale must be set aside. 
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In re KUFFLER. 
(District Court, E. D. New Yorlc. April 23, 1907.) 

1. BaWKKUPTCY— EXAMINATION OF BANKBUPT— RiGHTS OF SCHEDULE CBEDITOR. 

Where a banlirupt's seliedules disclosed the elaim of P., and tliat tlie 
bankrupt claimed tbe snme wus barred by limitations, P. was entitied to 
examine the banlvrupt as to tbe extent of bis estate at an adjourned meet- 
ing of ereditors before P. bad formally flled bis claim witb tbe référée, 
in order that P. miglit détermine wbether tbe size of any iMssible dividend 
was suflicient to jiistify tbe expense of proviug the claim, notwitlistanding 
the rule requiriag a créditer to file a formai claim before anj' examina- 
tion. 

2. Same— Debts Disciiaeged— Pkoof. 

Where a claim against a bankrupt is duly scheduled, It is included in 
his discharge, whether the créditer proves it or not. 

LEd. Note. — For cases in point, see Cent. Dig. vol. 0, Bankruptcy, § 772.] 

See 144 Fed. 445. 

Saul S. Myers, for bankrupt. 
Benjamin Ruska, for créditer. 

CHATFIELD, District Judge. Adolph Kuffler was adjudicated a. 
bankrupt in the United States District Court for tiie Southern District 
of New York, in 1899. A dividend upon his debts was paid; but his 
discharge was opposed, and the application therefor ultimately dis- 
missed. In December, 1905, he filed a vohintary pétition in this dis- 
trict, and included in his schedules the greater portion of the debts 
from which he had sought a discharge in the former proceedings in 
the Southern District. One of the debts scheduled is a claim owned 
by one Louis Peters, who appeared by attorney at an adjourned meet- 
ing of ereditors before the référée and asked for leave to examine the 
bankrupt. This leave was denied, under a rule existing in this district 
which requires a créditer to file a formai claim with the référée before 
any examination. The certificate furnished by the référée shows that 
the creditor, Louis Peters, had not at that time, and has not yet, filed 
his claim against the bankrupt, but that the debt of the said Louis 
Peters is included in the bankrupt's schedules. The schedules further 
show that the bankrupt claims the bar of the statute of limitations as 
a défense to this particular debt. 

There seems to be good reason for the rule which has been adopted 
in this district. A rule can always be waived or amended, however, 
when it seems to conflict with the necessities of the situation or a posi- 
tive right arising from the effect upon the case of either statutes or 
décisions. Under the présent circumstances, the creditor, Louis Pe- 
ters, comes before the référée because of the fact that he has been 
included in the schedules. It is apparent from the papers that the bank- 
rupt is likely to set up the défense of the statute of limitations. The 
amount of assets, upon which dépends the size of any possible divi- 
dend, is a material factor, which the creditor may properly take into 
account in determining whether his prospect of success, if he attempts 
to overcome the défense of the statute of limitations, is suflicient to 
justify the expense of proving his claim. The creditor asserts to the 
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référée his identity with the créditer named in the schedules. He as- 
serts, also, that he lias a daim which is provable. His debt will be 
discharged, whether he proves his daim or not, if the bankrupt secures 
a discharge in this proceeding. 

The statute of hmitations is a défense, and not a part of the affirma- 
tive daim ; and it bas been held in a number of cases that a debt may 
be provable, even where the défense of the statute of limitations is 
good as against an action brought in the state courts of the state in 
which the bankruptcy proceeding has been instituted. In re Rav, 1 
N. B. R. 203, Fed. Cas. No. 11,589 ; In re Shepard, 1 N. B. R. 439, 
Fed. Cas. No. 13,753. Such debts, therefore, being provable and cov- 
ered by a discharge, it would seem that ail the more a creditor includ- 
ed in the schedules, whose identity is established satisfactorily to the 
référée, is entitled to be given an opportunity to ascertain the exact 
condition of the bankrupt's estate before he détermines whether it is 
worth his while to become a party to the proceeding and attempt to 
obtain a portion of whatever dividend may be declared. The précise 
point has been considered in the case of In re Jehu (D. C.) 94 Fed. 
638 ; the court using the following language : 

"The ereditors may properly décline to incur the expense of proving their 
claims until it appears that some good will resuit from so doing. The référée 
sliould be satisfied that the party applying for the order is in fact a creditor 
of the banlsrupt ; but, if this fact be shown, no good reason exists why the ex- 
amination should not be had, even though the creditor may not hâve proved 
his claim in set form." 

In the case of In re Walker (D. C.) 96 Fed. 550, the court uses the 
following language in deciding that a creditor who has not filed a 
claim is privileged to examine the bankrupt, in order to see if it is 
worth while so to do : 

"Subdivision 'b' of section 55 of the banljruptcy act (Act July 1, 1808, e. .'>41, 
30 Stat. 5G0 [U. S. Comp. St. 1901, p. 3442]), provides as follows : 'At the first 
meeting of ereditors the judge or référée shall préside, and before proceeding 
with the other business may allow or disallow the claims of ereditors there 
presented. and may publicly examine the bankrupt or cause him to be exam- 
ined, at the Instance of any créditer.' Section 21 of the act also provides that 
a court of bantiruptey may, upon application of any creditor, require the 
bankrupt to appear in court to be examined concerning his acts, conduct, or 
property. The question raised before the référée dépends upon the meaning 
of the term 'creditor,' as employed in thèse sections. By section 1 of the act it 
is provided that, unless the same be inconsistent with the eontext, the word. 
'creditor' shall be construed to inelude 'any one who owns a demand or claim 
provable in bankruptcy.' There Is nothing In the eontext which requires a 
restricted meaning of the term as employed In the sections above quoted. 
Throughout the act, whenever the word is used in a narrow sensé, apt lan- 
guage is employed to indicate such an intention. For example, only thoso 
whose claims hâve been allowed are permitted to vote for the trustée (section 
56), or share in the divideiids (section 05), or détermine whether a composition 
shall be accepted (section 12b), Thèse are some of the cases in which the eon- 
text shows that the term 'creditor' is used in a narrower sensé than that indi- 
cated by the définition in section 1, and, when no such restriction is declared 
by the eontext, the gênerai terms of the définition must be held to apply. Un- 
der the act of 1867, after much conflict, it was finally settled that a creditor 
who had not proved his claim was entitled to oppose the discharge of the bank- 
rupt. In re Smith, Fed. Cas. No. 12,977 ; In re Murdock, Fed. Cas. No. 0,939. 
If he is entitled to oppose the discharge without proving his claim, he ought 
likewise to be allowed to examine the bankrupt for the purpose of establlshing 
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the grounds of his objections ; and it has been expressly decided that a créd- 
iter is entitled to make such examination witliout flrst flling spécifications of 
his objections to the discharge." 

Thèse cases ail support the view that under the circumstances a 
person listed as a créditer in the bankrupt's schedules is within the 
meaning of sections 1, 31a, and 55b of the bankruptcy law. If an 
outsider should appear at any time in bankruptcy proceedings and de- 
mand the right to examine the bankrupt, for the purpose of obtaining 
évidence, in order to make up his mind whether he should claim to be 
a creditor, the situation would be entirely différent. But when, as in 
the présent case, a person listed as a creditor states that he has a claim 
against the bankrupt's estate, and demands an examination in order 
to décide whether he will take an affirmative part in the bankruptcy 
proceedings, it would seem that the court has power to let him do so. 
This will not in any way abrogate the rule in this district, which is en- 
tirely proper for gênerai purposes, and the permission granted the 
creditor upon this motion will not free him from any responsibilities or 
obligations to meet the pecuniary expenses of the examination he de- 
sires. 

Under ail the circumstances, the creditor, Louis Peters, upon the 
certificate of the référée and the record of the case, should hâve the 
examination he desires. 



Ex parte BARCLAY. 
(Circuit Court, D. Maine. May 29, 3907.) 

No. 50. 

Fines— Enfoeceme NT— Imprisoxment. 

Rev. St. § 3062 [U. S. Comp. St. 1901, p. 2007], provides that if any per- 
son who may be driving or conducting or in charge of any carriage, ve- 
hicle, or beast, or any person traveling shall willt'ully refuse to stop and 
allow search and examination to be niade by United States revenue olflcers 
for goods imported without payment of duty, when required to do so, he 
shall be punished by a fine of not more than $1,000 nor loss than $50. 
HeM. that, where a fine imposed under such section was not paid, the court 
had common-law jurisdiction, according to local usage since the original 
judiciary act, to commit the défendant to jail until the fine was paid 
or he should be otherwise discharged according to law. 

Frederick W. Hinckley, for petitioner. 

Robert T. Whitehouse, U. S. Dist. Atty., for the United States and 
William M. Pennell, sheriff and jailer. 

PUTNAM, Circuit Judge. The petitioner was tried and convicted 
in this court under section 3063 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 2007]. The only penalty imposed for the offense is a 
fine of not more than $1,000 nor less than $50. No penalty of ini- 
prisonment is provided. The sentence imposed, or the order incor- 
porated therewith, directed in the usual form that, in default of pay- 
ment of the fine, Barclay shotild stand committed to jail until the fine 
should be paid or he should be otherwise discharged according to law. 
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The mittimus lar warrant followed the sentence in this respect. There- 
upon this application was filed for a writ of habeas corpus to issue 
to the jailer; and, on perusing the pétition, the court ordered notice 
to show cause to issue, with a further notice to the attorney of the 
United States for this district. On the return da}' the attorney for 
the United States appeared and filed a motion to dismiss on the ground 
that the pétition failed to show sufficient facts to justify the issuance 
of the writ, and, further, answered to the merits, accompanying the 
answer with an agreed statement, which answer and agreed state- 
ment were allowed to be filed without préjudice to the motion to 
dismiss. As the motion to dismiss did not touch the jurisdiction of 
the court, we proceeded immediately to consider the merits. 

The petitioner rested his case on the proposition that neither sec- 
tion 3063 of the Revised Statutes, nor any other statute of the United 
States, authorized the court to enter the order or judgment it did 
enter in default of the payment of the fine, and that the only metliod 
of collecting the fine, if not paid, was by an exécution, as authorized 
by section 1041 of the Revised Statutes. So far as any express stat- 
u'tory phraseology îs concerned, this proposition is correct. Also 
it is correct that, with regard to substantial matters, criminal pro- 
ceedings in the Circuit Court must find a foundation in some ex- 
press provision of an act of Congress. Of course, it is conceded that 
a statutory implication may hâve the force of express phraseology. 
On the other hand, it is the recognized rule of the Suprême Court 
that, where there is no statute regulating the criminal practice and 
proceedings of the fédéral courts, they may adopt, and perhaps for 
the most part must adopt, the forms of practice and proceedings 
which were fully authorized wàthin the territory constituting the dis- 
trict in which the court sits at the time of the enactment of the orig- 
inal judiciary act. Inasniuch as the alternative form of sentence 
or order, whichever it may be, which was used by the court in this 
case, was in conformity with the practice and fo-rms of proceedings 
prevailing wherever the common law prevailed in the United States 
at the time of the passage of the original judiciary act, this alternative 
form bas been constantly used in the Circuit Courts and District 
Courts of the United States. Of course, if it was a new question, 
it might well be said that there was some doubt whether so sub- 
.stantial a matter as this came within the rule of the Suprême Court 
in this particular as to the local practice and proceedings in criminal 
matters. It might well be said that it was of so substantial a char- 
acter that it should be found to rest on some fédéral statute or could 
not be sustained. However, we cannot disregard the settled judicial 
usage of more than 100 years ; and, in addition thereto, while ail 
other citations brought to our attention by the petitioner and the 
United States are dicta pro and con, Jackson, Petitioner, 9G U. S. 
727, 728, 737, 24 L. Ed. 877, seems to be directly in point in favor of 
the regularity of the proceedings to which this pétition relates. That 
case grew ont of a prosecution under section 3894 of the Revised Stat- 
utes, which, so far as we are concerned, is in the same form as the 
section proceeded on hère. The point now made was made by the 
pétition in Jackson, Petitioner. It was not argued, so far as the re- 
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port discloses, by either party, and therefore it may be assumed to hâve 
been abandoned by the petitioner. Nevertheless it was apparently 
squarely ruled in favor of the United States at page 737 of 9() U. 
S. (24 h. Ed. 877). 

In addition to the above, turning to sections 1041 and 1042 of the 
Revised Statutes, which are re-enactments of Act June 1, 1872, c. 
225, 17 Stat. 198 [U. S. Comp. St. 1901, p. 724], constituting the 
first statutory provision claimed by either party to bear on this topic, 
while it may well be claimed that the provisions of thèse two sections 
do not necessarily recognize the practice of the fédéral courts in the 
particulars which we hâve stated, yet the fair construa,ion of them 
is to the effect that they impliedly and fuUy confirm it. We are com- 
pelled to refuse the petitioner any relief. 

The pétition is dismissed. 



UNITED STATKS v. AI'CJER et al. 

(Cirenit Court, AV. D. Wisconsin. May 24. 1907.) 

No. 131. 

Indians— Indian IjAnds—Allotmext— Patents— RESTRierioxs— Sale of TiNf- 

BER — KlGirrS OF 1,'NITED STATES. 

Lauds in controversy were allotted to certain Cliipiunva ludians unrXer 
tveaty of September 30, 18.")4, and pateuted to t'iMU «itli tlie rcsti-ictiou 
tliat they sliould not sell, lease, or in any inanner nlieniit(> tlje Uind witli- 
out t!ie confient of the Président of the United States, whieh restriction was 
inserted by authority couferred on tlie Président i)y article S of siicli 
treaty ftO Stat. 1110). Held, that tlie jiatent dcvested tlie IJnited States 
of ail title to the land or timber srowinf; thereou, notwithstaiidins the re- 
striction ; and that the United States bad therefore no cai)acity to sue to re- 
cover the value of timber eut from sucli allotments under an iniprovident 
contract between défendants and the allottees. 

The Attorney General and Wm. G. Wheeler and Henry H. Morgan, 
U. S. Attys. 

Victor T. Pierrelee and W. M, Tomkins, for défendant Auger. 
Geo. F. Merrill, for défendants Peppard. 

SANBORN, District Judge. Bill in ecjuity to recover the value of 
certain timber eut from allotments of certain Chippewa Indians of 
Lake Superior, on the Bad River réservation. 

The lands were allotted to the Indians under the treaty of Septem- 
ber 30, 1854, and patented to them vvith the restriction that they should 
not sell, lease, or in any manner alienate the tract of land described in 
the patent, without the consent of the Président of the United States. 
Thèse restrictions were written into the patents pursuant to the pro- 
visions of article 3 of the La Pointe treaty of September 30, 1854 (10 
Stat. 1110), which provides that the United States would define the 
boundaries of the reserved tracts whenever it might be necessary, 
by acttial survey, and the Président might from time to time, at bis 
discrétion, cause the whole to be surveyed, and might assign to each 
head of a family or single person over 21 years of âge 80 acres of land 
for his or their separate use; and he might, at bis discrétion, as fast 
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as the occupants became capable of transacting their own affairs, issue 
patents therefor to such occupants, with such restrictions on the pow- 
er of aliénation as he might see fit to impose. Without some such 
provision in the treaty, or in some act of Congress, the restrictions in 
the patent would hâve been invalid. Francis v. Francis, 203 U. S. 

333, 27 Sup. et. 129, 61 L. Ed. . 

General demurrer to the bill was filed by the défendants, setting 
up want of equity and want of title in the complainants. Under the 
patents mentioned the full title to the lands passed to the Indian allot- 
tees. The United States has retained no interest whatever. As said 
by Mr. Justice Brown, in Schrimpscher v. Stockton, 183 U. S. 290, 299, 
22 Sup. Ct. 107, 111, 46 L. Ed. 203: 

"Tbe govemment thua passed ail its title to the land in fee simple, and a vio- 
lation of the condition of the patent (against aliénation without the consent of 
the Secretary of the Interior) would not redound to the benefît of the United 
States, or enable it to repossess the lands, but was simply intended to protect 
the grantee himself against his own improvldent acts, and to déclare that 
the title sbould remain in hlm notwlthstanding any aliénation that he might 
make." 

It appears from the bill that the timber was sold by the Indians 
without the consent of the Président. Undoubtedly it is true that no 
title to the timber passed to the défendants, and that the Indians 
themselves by actions at law in their own names might recover in 
replevin suits or its value in trespass or trover; but it is difficult to 
see how the govemment has retained any interest. If the timber, 
which is real estate until severed, had been sold by consent of the 
Président upon condition that the proceeds should be held by the 
Indian agent for the benefit of the Indians, there would be a trust re- 
lation between the govemment and the Indians which might support 
an action. A similar trust was enforced by the United States Circuit 
Court of Appeals of the Eighth Circuit in United States v. Thurston 
County, 143 Fed. 287, 74 C. C. A. 425. And such a relation might 
sustain an action in equity by the govemment against any person in- 
terfering with the fund, but in this case the Président has consented 
to nothing. The Indian has simply undertaken to sell the timber 
without any right so to do, and the purchaser has taken it ofï and 
sold it to other persons. The sole right of action is in the Indian 
allottees. There seems to be nothing upon which a trust relation can 
be founded. The late case of United States v. Paine Lumber Co., 27 

Sup. Ct. 697, 51 L. Ed. , seems to be décisive of the question hère 

involved. 

It is no doubt true that the Indian allottees will not bring suits, and 
that in the practical sensé there is no remedy in such a case as this. 
If it were possible to find any remedy, it ought to be applied, and some 
means found to protect the Indians in their improvidence; but Con- 
gress has not seen fit to give any remedy, and the demurrer should 
therefore be sustained. 
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In re BENNETT. 

(Circuit Court of Appeais, Sixtli Circuit. March 32, 1907.) 

No. 1,603. 

1. Bankiîuptct—Distbibution of Estate— Priorities undeb State Law. 

Wliile a State law caunot of its ou-n force détermine priorities undcr 
a national baukruptcy law, Bankr. Act July 1, 1898, e. 541, § 6411(5), 30 
fetat. 563 [U. S. Comp. St. 1901, p. 3448], which provides tliat "debts ow- 
ius to any person who by the laws of the state * * * is entitled to 
priority" sliall be given priority in the distribution of tlie bankrupt's es- 
tate, adopts tlie law of the state, and niakes It the applicable fédéral law 
in determining priorities. 

[Ed. Note. — Efîect of national baukruptcy act on state insolvency laws 
and on assignments for beueflt of creditors, see note to Carling v. Sey- 
mour Lumber Co., 51 C. C. A. 11.] 

2. Same — Claim for Materials FtfRNiSHED to Manufactuking Company— 

l-^EKTUCKY Statut!.. 

Ky. St. 1903, § 2487, which provides, inter alla, that persons who shall 
hâve furnished materials or supplies for the carrying on of the business 
of any manufacturing company shall bave a lien therefor on its property 
and elïects involved in the business, wben the same shall be assigned for 
the benefit of creditors, or shall in any way come to be distributod among 
creditors, vt'hether by opération of law or by act of such company, which 
lien, as provided by following sections, is superior to any mortgage or in- 
cumbrance thereafter created, while it may not create a toclmical lien 
until the happening of one of the conditions mentioned, gives a substan- 
tial right in or inohoate lien upon the property from the date of the fur- 
nishing of the material or supplies which cornes within the spirit and pur- 
pose of Bankr. Act July 1, 1S9S, c. 541, § 64b(5), .30 Stat. 563 [IT. S. Comp. 
St. 1001, p. 3448], and on the baukruptcy of the company entitles such a 
claim to priority over the claims of gênerai creditors. 

3. Same— Statutes— Construction— Kentucky Lien Statutes. 

Ky. St. 1903, § 2494, which provides that "no lien provided for in this 
article" shall attach, unless a claim therefor is filed in the county clerk's 
office within 60 days after the last day of the last month in which any 
labor was performed or material was furnished for which the lien is 
elaimed, refers solely to liens provided for in section 2492 for labor or 
materials furnished in the construction of works of public improvenient, 
and bas no application to the liens given by section 2487 for materials 
or supplies furnished to a manufacturing company in case of the distri- 
bution of its property among creditors, notwitlistanding the gênerai lan- 
guage "lien provided for in this article" ; the two classes of liens having 
their origin in différent statutes, which with a third were carried with- 
out substantial change into the article in question, and sections 2492 to 
2405 inclusive comprising one of the prior acts, while section 2487 formed 
part of another. 

4. Same — Claims Entitled to Priority— Effect of Assignment. 

A claim which is given priority bv Bankr. Act July 1. 1898, c. 541, § 
64b(5). 30 Stat. 503 [U. S. Conip. St. 1901, p. ,3448], because of a state 
statute by which tlie right of priority is given to the deht, and not to 
tlie créditer, may be assigned before bankruptcy, and the right of priority 
will pass to the assignée. 

Pétition to Review an Order of the District Court of the United 
vStates for the Eastern District of Kentucky. 

O. T. Wimberly and A. R. Burnam, Jr., for petitioner. 
John B. Baskin, for respondent. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
153 P.— 43 
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LURTON, Circuit Judge. The question is whether the daims of the 
appellees against the bankrupt's estate were properly allowed priority 
of payment as debts which by the law of the state are entitled to pri- 
ority under section 64b(,5) of the bankrupt act. Act July 1, 1898, c. 
541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3448]. The bankrupt is a 
manufacturing corporation organized under the law of Kentucky, and 
doing business in that state. The claims are for materials supplied 
to and used in the business of the bankrupt corporation. Priority is 
claimed by virtue of section 2487, Ky. St. 1903. The trustée admit- 
ted the debt, but denied priority. The bankrupt court held that the 
debt was one entitled to priority under the statute referred to. From 
this judgment allowing the debt as a prior claim, the trustée has ap- 
pealed, and also filed a pétition for revievv. 

If under section 2487, Ky. St. 1903, a priority is accorded to claims 
of creditors of such companies as the bankrupt corporation for ma- 
terials and supplies furnished to carry on the business of the bank- 
rupt, is that right of priority lost by reason of the opération of the 
bankrupt law? It is not a question as to whether the bankrupt law 
is a law superior within its field to a state law in the same field, but a 
question whether a priority given is preserved by the bankrupt law. 
This is answered by section 64b(5) of the bankrupt act. That pro- 
vides that "debts owing to any person who by the laws of the state or 
of the United States is entitled to priority" shall be entitled to priority 
in the distribution of a bankrupt's gênerai estate. Counscl for the 
trustée say that the Kentucky statute referred to above "applies only 
to the distribution of insolvent estâtes in the courts of Kentucky, and 
has no application to the distribution of estâtes under the national 
bankrupt law." It is idle to consider whether a state law can of its 
own force détermine priorities under a national bankrupt law. No 
such contention is made or could be sustained. But it is another 
thing when the national bankrupt law prescribes that effect shall be 
given to state laws which do give priority to certain debts. The 
Congress might hâve dictated a single and uniform rule of distribu- 
tion. If it had, that would bave been the absolute law, notwithstand- 
ing state laws prescribing a différent rule. But Congress has elected 
to prescribe as one rule of distribution that debts entitled to priority 
under any state law or law of the United States shall be accorded a 
like priority in the distribution of a bankrupt's estate. The law which 
we administer is thus the national bankrupt law ; that is, the préférence 
in bankruptcy, thus accorded, is a préférence prescribed by the bank- 
rupt law which for this purpose adopts the law of the state as the ap- 
plicable fédéral law. This is the view which has been taken by many 
careful judges and accords with our own view. 

In re Wright (D. C.) 95 Fed. 807, is a décision by Judge Lowell 
which was affirmed by the Circuit Court of Appeals in a case reported 
under the style of In re Worcester County, 102 Fed. 808, 815, 42 
C. C. A. 637. In that case there was involved a priority given to the 
county under the insolvent laws of Massachusetts. It was held that 
this priority was preserved by section 64b(5) of the bankrupt act. 

In the case styled In re Crow (D. C.) 116 Fed. 110, 112, a question 
arose as to whether a debt due by a bankrupt guardian to his ward was 
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entitled to priority by reason of a Kentucky statute, which provided 
that, in the distribution of an insolvent's estate, debts due as guardian 
should be preferred. Judge Evans very tersely sustained the right 
of priority, saying that: 

"Tlie bankrupt law does not in such cases siipersede or meau to supersede 
the opération of tlie state law. On tbe contrary, tlie baulvrupt act expressly 
recognizes tlie existence of tlie state statute, and makes that statute the basis 
for allowing priority of payment to certain classes of claims agaiiis the debtor. 
Its efCect is, in the most manifest way, to keep alive such provisions of the 
state law as give priority of payment, and while the bankrupt law, speak- 
ing generally, does by its opérations supersede the force of any state laws 
which conliict with it the case bofore us présents an exception to the gênerai 
rule, whereby the applicable provisions of tlie state law are expressly en- 
forced through the banltruptcy act itself." 

In Re Falls City Shirt Manufacturing Co. (D. C.) 98 Fed. 592, 
Judge Evans gave priority for a claim for rent because, under section 
2317, Ky. St., such a claim was a lien upon the property of the renter 
upon the premises. He also sustained a claim under 2487, the provi- 
sions hère involved. 

In Re Daniels (D. C.) 110 Fed. 74-5, costs, incurred in an action 
against the bankrupt prior to the adjudication, which would constitutc 
a preferred claim under the insolvency statutes of Rhode Island, were 
held entitled to priority under section 64b(.'J). 

In Re Byrne (D. C.) 97 Fed. 7(J2, a préférence given by a statute of 
lowa to labor claims was given a priority over a landlord's lien, be- 
cause that was held to be the order of priority under the lowa statute 
preserved by section G4b(5). 

In Re Goldberg Bros. (D. C.) 144 Fed. 506, priority was given to 
costs incurred by an attaching créditer, because under the insolvent 
statutes of Maine priority was given to such costs "if the suit was 
commenced in good faith for the benefit of ail the creditors." 

In the case styled In re Laird, 109 Fed. 550, 554, 48 C. C. A. 538, 
the question was whether certain claims for labor were a prior charge 
upon the funds in a bankrupt trustee's hands. The resuit depended 
upon the construction of section 3206a, Rev. St. Ohio 190G. The ap- 
plicable part was in thèse words: 

"And in ail cases where property of an employer is placed hi the hands of 
an assignée, receiver or trustée, claims due for labor perfoniied withiii the 
period of three moiiths prior to the tinie such assignée, receiver or trustée, 
is appoiiited sliall be flrst paid out of the trust fund in preferf'iice to ail other 
claims against such employer, except claims for taxes and costs of admiuister- 
ing the trust." 

Judge Day, now Justice Day, for this court, said: 

"It is not speciflcally stated in this connection that the daim In favor of the 
laborer thus to be preferred shall be a lien upon the debtor's property, but 
it is provided that, in the event property of an employer is placed in tlie hands 
of an assignée, receiver, or trustée, such claim sliall be flrst paid ont of the 
trust funds in préférence to ail other claims, excepting only taxes and cost.s 
of administering the trust. As the statute reads claims of ail classes are to be 
postponed to the labor claims accruing within the period nieutioned whether 
the same hâve theretofore constituted liens upon the property or not. It is 
the manifest purpose of this statute to give this class of claims a préférence 
over ail other demanda whatsoever, with the exception of taxes and costs of 
jkJmlnlstration," 
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The décision was, however, rested upon the proposition that the 
property came into the trustee's possession charged with the prior 
payment of the labor claims which was held to be, in légal effect and 
force, a lien created by the statvite of the State, and thus not avoided 
by the bankrupt law. The learned and industrious counsel for the 
appellant hâve with niodest earnestness contended that the cases cited, 
which sustain préférences given by state statutes, are not sound. They 
cite to support their view Randolph v. Scruggs, 190 U. S. 533, 23 Sup. 
Ct. 710, 47 U Ed. 1165, In re Allen (D. C.) 96 Fed. 513, In re Young (D. 
C.) 96 Fed. 60G, and In re Beaver Coal Co. (D. C.) 107 Fed. 98. The 
claim for a lien for professional services denied in Randolph v. Scruggs 
was for services in preparing a deed of gênerai assignment, which, hav- 
ing been made within four months of bankruptcy, was avoided as a con- 
séquence of the adjudication of bankruptcy. This deed of assignment 
provided that the fées of Randolph et al. should be first paid by the trus- 
tée thereunder ; but the court said that the effect of avoiding the deed 
of assignment was to avoid it as a whole, and that the "appellants can 
assert no préférence by way of lien under the deed." There was no 
claim of any préférence under any state statute given to counsel pre- 
paring such an assignment. The assignment was valid under the 
law of that state, but when it was avoided the security provided by the 
deed for the professional services stood upon no better footing than 
the security provided by the same instrument for every other debt of 
the assigner. The case is not in point at ail. In Re Allen the claim 
to a préférence was for the costs of an attachment proceeding against 
the bankrupt, before bankruptcy, which was avoided as a conocquence 
of an adjudication in bankruptcy. The only claim to a right to a 
préférence grew out of the lien secured for the debt and costs by the 
attachment proceeding; but, as that lien was avoided by the bank- 
ruptcy, the lien for the costs of the action went the same way. There 
was no statute of the state of California making the costs in such a 
proceeding a preferential claim in the distribution of the insolvent's 
estate, as was the fact under the law of Rhode Island and the law 
of Maine as applied in the cases touching costs, cited above, of In re 
Daniel and In re Goldberg Bros. The same criticism applies to In re 
Young. In re Beaver Coal Company is in conflict with the cases giv- 
ing priorities to costs of proceedings against an insolvent set aside 
as an effect of a state insolvent law. Judge Bellinger does not seem 
to deny that a debt entitled to priority under a state law is preserved 
by section 64b(5) of the bankrupt law, but rather to hold that costs 
under the proceedings avoided by the bankrupt adjudication do not 
constitute a debt preferred under section 64b(o), although such costs 
would hâve been a preferred debt under the insolvent statute of 
Oregon. 

That the unmistakable purpose of the Kentucky statute was to se- 
cure a priority to material and supply claims furnished to such a Com- 
pany, as described in the section heretofore set out, under almost every 
imaginable situation, we hâve no doubt. Thus a "hen" was declared 
to exist whenever the property of any such manufacturing company 
"shall corne into the hands of any executor, administrator, commis- 
sioner, receiver of a court, trustée or assignée for benefit of creditors, 
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or shall in any wise corne to be distributed among creditors, whether 
by opération of law or by the act of such company, owner or operator." 
By section 2490, the lien arises whenever "the debtor shall suspend, 
sell or transfer such business or when the property or efïects engaged 
in such business shall be taken in attachment or exécution, so that the 
business shall be stopped or suspended." By section 2491, this in- 
choate right to the appropriation of the property of such a debtor is 
declared to be "superior to the lien of any mortgage or other en- 
cumbrance thereafter created." That the technical ''Hen" of this ar- 
ticle does not arise until the occurrence of one of the conditions men- 
tîoned may be true, and such is the intimation of the Kentucky Court 
of Appeals in Winter v. Howell's Assignée, 109 Ky. 163, 58 S. W. 591, 
and of this court in Ohio Falls, etc., Co. v. Central Trust Co., 71 Fed. 
916, 18 C. C. A. 386. 

But when, before the happening of one of the conditions which pré- 
cède the technical "lien" of the statute, there exists from the origin 
of the debt a right to the ultimate application of the debtor's property 
to its payment, a right so tangible and spécifie as that it cannot be de- 
feated by aliénation, mortgage, or other incumbrance, nor by any pro- 
cess of law, receivership, assignment, or insolvency proceedings, a 
right which fastens itself so strongly that it adhères even after the 
death of the personal debtor, it is impossible to draw any very solid 
distinction between the équitable conséquences of such a right and 
those of a fuU technical lien. The purpose of the postponement of 
the création of the ripened lien until the happening of the events 
named would seem to be to give an equality of lien to ail claims of 
like character then existing, rather than to each a "lien" from the 
date of the furnishing of materials and supplies. This purpose is 
not inconsistent with the acknowledgment of an inchoate right or in- 
cipient lien from the time of the furnishing of the materials, which 
becomes a ripened lien and fixed charge when the event happens which 
is named in the statute. Ohio Falls, etc., Co. v. Central Trust Co., 
cited above. 

In Central Trust Company v. Richmond, etc., Rv. Co., 68 Fed. 
90, 15 C. C. A. 273, 41 T. R. A. 458, we held that under section 2494, 
providing that no lien should attach unless the claim should be filed 
within the time tliere stated, that an inchoate or incipient lien originated 
with the beginning of the work or the delivery of the materials and 
continued as such incipient lien until perfected by the filing of the 
requisite notice or lost by failing to do so, as required. From the 
happening of one of the events named, the équitable or inchoate charge 
becomes a fixed lien and cannot be displaced by later debts. It may be 
that, if no "Hen" in the technical sensé of the statute existed when the 
bankruptcy occurred, no lien in the same sensé could arise after 
bankruptcy. For the purposes of this case, we need go no further 
than hold, as we do, that this unfixed or incipient charge, a charge so 
efifectual as to be incapable of defeat by any act of the debtor or of 
other creditors, or any proceeding by which the property shall "come 
to be distributed among creditors by opération of law or act of the 
debtor," manifests so plain a purpose that such debt shall be given 
priority as to come clearly within the spirit and purpose of section 
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64b(5) of the bankrupt act. Indeed, the decided cases go so far in 
preserving such an inchoate charge or incipient lien as to give to it ail 
the effect of a lien. This is the plain teaching of our own case of In 
re Laird, heretofore cited, foUowed in Re City Trust Co., 121 Fed. 
706, 58 C. C. A. 126. 

A statute of New Jersey, giving to mechanics and materialmen 
a lien, provided "that no debt shoitld be a lien, by virtue of this act, 
unless a claim is filed," etc., within a time named. Before this was 
donc, bankruptcy of the debtor ensued, and it was claimed there, as 
hère, that, as there was no technical lien when adjudication occurred, 
none could arise thereafter. Judge Blatchford, district judge, so 
ruled ; but Judge Woodruff, on appeal, held that the lien attached as 
of the time of furnishing the materials, and reversed the ruling of the 
lower court. In re Dey, 9 Blatchf. 285, Fed. Cas. No. 3,871. 

A statute of Pennsylvania provided that, when property upon rent- 
ed premises and liable to distraint should be seized on exécution, the 
officer making the sale should pay the rent due in préférence to the 
exécution créditer. The question was whether such rent due to a 
landlord should be first paid by the bankrupt estate which was liable 
to distraint. Justice Swayne, for the court, said: 

"Before tlie commencement of the proceedings in b.inkruptey, the défendants 
in error might hâve distrained, and it is agreed that the property upon the 
premises was more than sufHcient to satisfy the demand. The statute of 
Pennsylvania of June 16, 1830, provides that, where property under such cir- 
cumstances is seized and sold under exécution, the rent due for a period not 
exeeeding one year slioiild be paid first ont of the proeeeds of the sale. This 
case is within the equity of that statute." 

To the same efïect are the cases of In re Hoover (D. C.) 113 Fed. 
136, In re Duble (D. C.) 117 Fed. 794, and Wilson v. Penn. Trust Co. 
(3d Circïiit) 114 Fed. 742, 52 C. C. A. 374, ail under the Pennsylvania 
statute requiring priority of payment against an exécution upon goods 
liable to distraint; In re Mitchell (D. C.) 116 Fed. 87, a case under a 
statute of Delaware which gave a préférence to the landlord out 
of property upon the rented premises. See, also. In re Wynne, Fed. 
Cas. No. 18,117, In re Bowne, Fed. Cas. No. 1,741, and Kane Co. v. 
Kinney, 174 N. Y. 69, 66 N. E. 619. 

We therefore conclude that the learned bankrupt judge did not err 
when he held that the claims of the appellees were debts entitled to 
priority under section 2487, Ky. St. 1903, although a technical lien had 
not ripened at date of adjudication, and that, under section 64b (5) 
of the bankrupt act, this right of prior payment would be enforced. 

It is next objected that, under section 2494, Ky. St. 1903, appellees 
were required to file and record their claims in the county clerk's 
office within 60 days after the last day of the last month in which the 
materials were furnished, and that they did not do this, and that that 
section provided that no lien shall attach unless this filing is done. 
Judge Cochran, after an elaborate considération of the question, 
reached the conclusion that section 2494 did not apply to the lien pro- 
vided by section 2A 37. In this we concur upon the grounds stated in 
his opinion. 
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For a part of one of the daims hère involved, the Hume Cooperage 
Company executed a note, and this note was assigned to one of the 
appellees. Proof of debt has been made by assignor as well as by 
assignée. The contention is that the statutory préférence is given to 
him who actually furnishes the materials, and that an assignée cannot 
cnforce the lien or priority conferred by the statute. Inasmuch as no 
statutory fihng apphes to hens claimed under section 2487, which comes 
from the act of 1876, the case of Frailey v. Winchester, 96 Ky. 570, 
29 S. W. 446, which was based upon sections 2492 to 2495 and a part 
of the act of 1888, has no application, as neither the assignée nor as- 
signor of a claim under 2487 is required to make the statement re- 
quired to be made under the provisions which relate to liens under the 
other sections referred to. Neither does the case of Hutsell v. Banks, 
102 Ky. 410, 43 S._ W. 469, 39 L,. R. A. 403, apply. In that case it was 
held that the assignées of a rent note could not collect it by the 
"extraordinary remedy" of distress. Inasmuch as the contingent 
right of lien under section 2487 does not dépend upon the doing of 
anything by the creditor, there is no reason why a priority or lien, 
which attaches to the claim rather than to the claimant, shall not be as- 
signable. The case falls under the earlier Kentucky décision of Gra- 
ham V. Holt, 4 B. Mon. (Ky.) 61. That case accords with the gênerai 
rule in respect of the assignability of preferential claims. Thus sec- 
tion 64b(4) of the bankrupt act gives a préférence to "wages due to 
workmen, clerks, or servants which hâve been earned within threc 
months before the date of the commencement of proceedings in bank- 
ruptcv. ''' * * " In Shropshire-Woodlifif Co. v. Bush (decided 

january 7, 1907) 27 Sup. Ct. 178, 204 U. vS. 186, 51 L. Ed. , the 

vSuprcme Court held that "the priority is attached to the debt, and not 
to tlie person of the creditor ; to the claim, and not to the claimant," 
and that an assignée before bankruptcy might assert the claim and its 
priority. In Columbus, etc., R. R. Appeals, 109 Fed. 177, 48 C. C. 
A. 275, we held that a preferential claim, under the equity rule applied 
in the administration of an insolvent railroad, might be assigned, 
saying: "The préférence attaching to a labor claim is to the claim, 
and not to the claimant, and passes with the claim to an assignée." 
See. also, Trust Co. v. Walker, 107 U. S. 596, 2 Sup. Ct. 299,'^27 L. 
Ed. 490. and Burnham v. Bowcn, 111 U. S. 776, 4 Sup. Ct. 675, 28 
L. Ed. 596. 

That Personal sccurity was taken by a note made by the debtor cor- 
poration did not operate to release the sccurity afforded by the 
statute ; there being nothing inconsistent with an intention to retain 
and rely upon the lien. Smith v. Wells, 4 Bush (Ky.) 92. An- 
drews V. Kentucky Citizens' B. & L. Ass'n, 67 S. W. 826', 23 Ky. Law 
Rep. 2418, is not in confiict, for the note there in suit was made in 
1892, and the statute giving the lien claimed provided that the lien 
authorized by the chapter should bave no efïect "if sccurity shall 
hâve been taken for labor performed or materials furnished." This 
provision was repealed bv Acts 1896, p. 49. In Central Trust Co. v. 
Richmond Railroad Co., 68 Fed. 90, 15 C. C. A. 273, 41 L. R. A. 458, 
we held with référence to the lien given under sections 2492-2494, 
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Ky. St. 1903, that, while the right to the lien thus given mîglit be 
waived by the acceptance of a contract to pay for the work in securities 
whose existence would be inconsistent with the existence of'a lien, 
the waiver would be only conditional upon the performance by the 
debtor of his part of the agreement. See, also, Harris v. Youngs- 
town Bridge Co., 90 Fed. 322, 33 C. C. A. 69. 

VVe see no error in the decree, and it will accordingly be aflirmed. 

NOTE. — The following is the opinion of Cochran, District Judge, in tlie court 
below on grantnig the order herein sought to be reviewed: 

COCHRAN, District Judge. Hiram Blow & Co., a créditer of the hnnl^rupt, 
claims the right to be preferred in the distribution of its assets. The trustée 
and certain gênerai creditors contest this claim, and the matter is before me 
for détermination. 

ïhe baulvrupt's business was that of a manufacturer of barrels, and the 
considération for the indebtedness on aceount of whlch tlie préférence is 
claimed was heading and staves sold to it to enable it to carry on its busi- 
ness. Sections 2487 and 2491, inclusive, Ky. St. 1903, the first five sections 
of article 3 of chapter 79 thereof, entitled "liens," conter certain righta on 
per.s^ons furnishing material or supplies to a manufacturer for the carryiug 
on of his business and thèse sections form the basis of the claim to préférence 
asserted herein. It is important at tlie outset, therefore, to understand clear- 
ly exactly what they provide, and what rights they confer. Section 2487 pro- 
vides that the employés of any mine, rallroad, turnpike, canal, or other public 
improvemcnt conipany or of any rolling mill, foundry or other manufacturing 
establishment and the persons who shall bave furnished materials or supplies 
for the carrying on thereof, shall hâve a lien on so much of the property and 
effects of such company, owner, or operator as may hâve been involved tliere- 
in, and ail the accessories connected therewith, includhig its interest in the 
real estate used in carrying on the business when its firoperty and effects 
"shall be assigned for the beneflt of creditors or shall corne into tlie hauds of 
any executor, administrator, commissioner, receiver of a court, trustée or as- 
signée for the beneflt of creditors or shall in any wise corne to be distributed 
amongst creditors, whether by opération of law or by act of such company, 
owner or operator." By section 2490 it is provided that said lien shall also 
attach "when any such company, owner or operator shall suspend, sel] or 
transfer such business or when the property or effects engaged in sucli busi- 
ness shall be taken in attachment or exécution so that the business shall be 
stopped or suspended." Section 2488 provides that said lien shall be superior 
to that of any mortgage or other incumbrance created after the reudition of 
the services or furnishing of the materials, and as to wages coming due within 
six months to that of any mortgage or other incumbrance created before the 
rendition of the services. Originally the section provided for a superiority 
of the lien, both as to services rendered and materials furnished, witlioxit limit 
as to extent over a mortgage or other incumbrance created before the rendition 
of the one or the furnishing of the other ; but by an amendment of date March 
21, 1896, such superiority was eut down to six months' wages. Section 2489 
provides that if upon the liappening of any of the contingencies by which 
the property and effects of the company, owner, or operator are put in process 
of distribution amongst creditors the business in connection therewith is con- 
tinued to be operated by the party having them in charge, the net earnings 
thereof shall be distributed pro rata amongst the employés and materialmen- 
Section 2490 provides, in addition to what has already been set forth, that in 
case the lien attaches upon the happening of any of the contingencies set forth 
therein it may be enforced by proceedings in equity. And section 2491 provides 
that the plaintiff in such proeeeding may tmite with him as coplaintiffs any 
iiumber of similar lienholders. shall make ail lienliolders and incumbrancors 
parties, and where the parties are numerous any one or more may be desig- 
Tiated by the court tO prosecute or défend for tlie class. It further providea 
in thèse words: "Suit mnst be filed to enforce the lien given by this article 
■within 60 days from the date of the consignment or from the date when the 
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property shall go into the liands of a receiver or trustée or from the date 
vvhen the business shall be stopped or suspended or the property sold ; or the 
clalms for which a lien is asserted must be filed in said tinae with the person 
authorized to receive and report claims." 

The question has been raised and diseussed as to when the lien provided 
by thèse sections attaches. Apparontly, at least, it does net attach until the 
happening of one of the coutingeneies set forth in sections 2487 and 2490. 
On behalf of claimants, however, it is urged that it Is to be implied from cer- 
tain of the provisions in said sections that the lien attaches at the earlier date 
of when the services are rendered or materials are furnlshed. One of the pro- 
visions so relied on is that of section 2488, in relation to the superiority of 
the lien over a mortgage or other incumbrance created before the happening 
of any of said contingencies. This, however, is not inconsistent with the 
lien not attachlng until the happening of one of said contingencies. A lien 
subséquent in time may be made prior in right. We hâve an instance of this 
in that section itself, in so far as it provides that the lien shall be superior 
to a mortgage or other incumbrance created before the rendition of services. 
Again, attention is eallcd to the provisions of section 2489, that the earnlngs 
shall be distributed "aniongst the persoiis to whom a lien is hereby given" 
and of section 2490, that "suit must be liled to enforce the lien given by this 
article within sixty days," etc. No implication, however, can be drawn from 
either of thèse provisions as to when the lieu attaclies. 

Possibly support of the position that the lien attaches when the services 
are reudered or materials are furnislied may be found in certain parts of 
opinions in certain cases involving statutes providing that, when an exécution 
is levied on a tenant's goods, an officer liaving it sliall first pay the landlord 
certain rent oxit of the prooeeds of the goods when sold. In the case of In 
rc Wynne, Fed. Cas. No. 18,117, the statute involvcd provided that no person 
having by deed of trust, mortgage, or otherwise a lien upon goods of a tenant 
on the leased promises should remove such goods without paying and securing 
payment of one year's rent due and to beconie due, and that any offlcer who 
might take such goods under logal process should pay out of the jiroceeds the 
i-ent in arrears and deliver'to the landlord suffîcient purchasers' bonds for the 
payment of that becoming due. Mr. Chief Justice Chase said generally: "Liens 
are of various descriptions, nnd may be enforced in différent ways ; but we 
think it suitlcient to say hère, whiit si-eiris to us well warranted in prineiple 
and authority, that whenever the Uwv gives a creditor a right to havo a debt 
satisfled from the proceeds of property, or before the property can be other- 
wise disposed of, it gives a lien on snch property to secure the i)ayment of this 
debt." And concerning the statute involved therein he said: "We eannot 
doubt that this statute créâtes a lien in favor of the landlord and a lien of 
high and peculiar character." 

In the case of In re Triui, Fed. Cas. No. 14,174, Judge Bryan, as to the 
effect of a similar statute, said: "This lien is not dépendent on a distress 
warrajit or an exécution. The charge on the property or the proceeds of the 
property is a charge because of the statute. Where there is an exécution, 
the charge is paramount to the levy itself. The very fact that it is paramount 
to the levy proves that it is a lien. « * * The statute créâtes the lien, not 
the exécution. It croates a charge upon the property whlch excludes even an 
exécution. The lien, so far from being created by the exécution, ousts it. If 
it had not a préviens existence, how eould this be?" 

But, however it may be as to statutes of this character, it can hardly be 
that in case of a statute, as hère, expressly providing that a lien shall at- 
tach on the happening of certain oontingeocies, the lien attaches before they 
happen at an earlier date. And it has been expressly laid down by Judge 
Ilobson, in the case of Wlnter v. Ilowell, that the lien provided by the stat- 
utory provisions in question herein does not attach until the happening of one 
of the contingencies set forth therein. In that case the owner of a manu- 
faeturing establishment had made an assignment on December 28. 189G, and 
an employé asserted a lien for one year's salary then due him for services 
rendered, which covered a period of time before March 21, 1896. the date of 
the amendment hereinbefore referred to. There was no mortgage or other 
incumbrance on the property assigned, so that the claimant's rights were ia 
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HO wise a^ected by tlie amendmeut. But for some reason thç quesffon as to 
whether they, were was considered. Judge, Hobsou said: "It is insisted for 
appellant tbat his rights are to be determined by tliese.statutes, aud not by 
the statute iu force at the tiiue of the assigiimeiit, because'liis coiitraet of 
service was made wbile the former acts were in force. This coutentiou can- 
not be maiutaiued, for the reason that the employés were giveu no lien nntil 
the assigument was made. Thelr lien, arising by virtue of the assignment, 
and Ilot attaching to the property until it was assigned for the beneht of 
creditors, must be goverued by the law in force when the assignmeut was 
mado>." 

Judge Lurton said as mueh in regard to said lien iu the case of Ohio Falls 
Mfg. Co. V. Central Trust Co., 71 Fed. 91C, 18 C. O. A. 386. He there said: 
"But this lieu did not aetually attach so long as the property remained in the 
liands of the debtor railway eompmiy and was managed and operated by it 
on its own account." 

ïo the same effect are certain statements of Judge Evans in the case of In 
re Falls City Shirt Mfg. Co. (D. C.) 98 Fed. 592. to wit: "ïhe landlord's lien 
was in existence June 17, 1899, at and before the adjudication; but the prop- 
erty of the bankrupts certainly did not come into tUe hands of the trustée 
until after that time, and probably not until July 3, 1899, when the trustée 
was appointed aud qualifled. Not until that eveut did the lien of the ma- 
terialmen arise or exist." And, again: "As already indicated, sections 2487 
and 2488 give a lien to the materialmen ouly when the property gops into 
the hands of the trustée in bankruptcy and ipso facto that eveut. That event 
occurred July 3, 1899. This lien theu became at once absolute and fixed." 

There is'no escaping, then, from the position that tlie lien in question does 
not come into existence or attach until the happening of some one of the 
contingencies set forth iu sections 2487 and 2490. Until the happening there- 
of, the only perfeet(!d right which the employé or materialman lias is a Per- 
sonal elaim against the company, owner, or operator for the amonnt due liim. 
As to the lien, his right is iuchoate and contingent upon sueh happening. 
And yet, though it Is an inehoate and contingent right, It is still a right. 
When he renders services or furnislies materials, he can safely act upon the 
idea that, if one of the contingencies does happen, his lien will attach ; and 
others, when dealing with the company, ovi-ner, or operator, are bound to take 
notice thereof and to act aecordingly. The company, owner, or operator Is 
so hedged about by contingencies on the happening of which the lien will 
attach that the only way in which it can prevent its attaching is for it to 
vetain the ownershiii of the property and effects engaged in the business and 
to kee]i the business going. If it transfers said iiroperty and effects to an- 
other, if they go into the hands of another for the beneflt of creditors, If they 
are attached or levied upon under an exécution, or if it ceases to do business, 
the lien at once attaches. And when it does attach it overrides a mortgage or 
•other incumbrance ereated subséquent to the rendition of the services or fur- 
nishing of the materials ; and, as to six months' wages, a mortgage or other in- 
cumbrance ereated prior to the rendition of the services. 

In the case of Ohio Falls Car Mfg. Co. v. Central Trust Co., supra, .ludge 
Lurton referred to this inehoate right of the materialman under the statutoiy 
I)rovisions in question liereln in thèse words: "The plain purpose of the aet 
was that the furnishers of materials or supplies should be preferred iu the 
distribution of the assets of an insolvent company over mortgages or other 
incumbrances theretofore or thereafter ereated. The most that can be said is 
that such a créditer, prior to the happening of one or the other of the condi- 
tions mentioned in the statute, had an uniixed right in the property of the 
debtor, amounting at most to an inehoate lieu which eould be perfected upon 
the occurrence of one or the other of the conditions iirecedent named in the 
statute and the beginning of légal prtx^eediugs for its déclaration and enforee- 
ment within the time and in the manner preseribed by the statute." 

Under the mechanic's lien law of New York, no lien attaches until notice 
of the claim is flled in the proper clerk's office. Judge Brown, in the case of 
In re Emslie (D. C.) 97 Fed. 929, refers to this feature of said law in thèse 
vs'ords: "The language of the. présent statute of Xew York seems to leave no 
doubt that the lien iu this case does not arise upou doing the work or fur- 
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nishing the materîal, but only upon filing the notice of daim în conformity 
with the provisions of tlie statute, and it is only tlirough this proeeeding tliat 
tlie lien is created. It Is the lodging of the claiin under that statute that binds 
the property, just as the issuing of an exécution to the sheriff under a judg- 
ment binds the debtor's goods and chattels." 

Notwithstanding this, however, it was held by the Court of Appeals of 
New York, in the case of Kane Co, v. Kinney, 174 N. ï. 69, 66 N. E. 619, that 
a party who bas furnished labor and material in the érection of à building 
has an inchoate right before the filing of a notice in the clerli's office, and 
such an inchoate right that upon filing notice after the making of a voluntary 
assignment for the beneflt of ail his creditors his lien will prevail over such 
assignment. Judge O'Brien said: "The object and purpose of the mechan- 
ic's lien law was to protect a person who with the consent of the owner of 
real property enhanced its value by furnishing materials or performing labor 
in its improvemeut by giving him an interest therein to the extent of the value 
of such material or labor. The filing of the notice of lien is the statutory 
method prescribed by which the party entitled thereto perfects hia inchoate 
right to that interest. That is the manner and mode of procédure in which 
the right is asserted. A certain time is allowed in which the lien may be 
asserted or lost. During that time there is a preferential statutory right, 
in the nature of an imperfected équitable lien in favor of the laborer, mechan- 
Ic, materialman, or subcontractor, and when a notice of lien is flied that right 
is perfected; but, until the 90 days allowed by the statute within which the 
lieu may be filed hâve elapsed, the right cannot be defeated by the voluntary 
act of the party agaiust whom it might be asserted, such as a gênerai assign- 
ment for the benelit of creditors. If such were the effect of the assignment, 
no labor or materiahnan's claim would be secure, and the bénéficiai purpose 
of the statute could be defeated, unless a lien was filed at the time the work 
was eommenced and from day to day thoreafter. This, however, being a 
remédiai statute, must be construed liberally with a view to carry out its 
intent and for the accomplishment of every bénéficiai purpose contemplated. 
It would therefore seem to be a reasonable conclusion that the assignée for 
the benefit of creditors takes the title to the estate of his assignor subject to 
this right of any lienor to assert his lien against the property or the fund 
within the statutory time ; that is, within 90 days." 

With this présentation of the provisions of said sections of the Kentucky 
statutes and the rights they confer, we are in position to détermine the ques- 
tion of préférence asserted herein. A convenient way to dispose of the mat- 
ter is to take up and consider the varions grounds urged on behalf of the 
trustée and contesting creditors in support of their contention that claimants 
are not entitled to the préférence claimed. 

1. It is so urged, on the ground that none of the contingencies upon the 
happening of which it is provided that a lien is to attach has happened, and 
claimants' inchoate right has not, therefore, become perfeot. 

It must be conceded that none of said contingencies has happened, and that 
claimants' inchoate right has not become perfect. It is true tliat the busi- 
ness of the bankrupt has been suspended ; but the suspension was not prior to 
this proeeeding, and was not the act of the bankrupt. It was brought about 
by this proeeeding. The suspension contemplated by section 2490 is a vol- 
untary suspension by the Company, owner, or operator, and none other. It 
is true also that the property and effects of the bankrupt hâve by this pro- 
eeeding been put in process of distribution amongst its creditors ; but this 
mode of putting them in process of such distribution is not within the con- 
templation of section 2487. The only modes of so doing contemplated thereby 
are those speciflcally mentioned or some other possible mode of which the 
state courts would hâve jurisdiction, to which the gênerai language used has 
référence. The Législature of Kentucky had no power in and of itself to give 
any effect to a bankruptcy proeeeding or to make provision as to how the 
property and effects of a banlirrupt shall be distributed in such proeeeding, and 
hence did not intend to do so. So it is that I am driven to the conclusion 
that none of the contingencies contemplated by sections 2487 and 2490 has 
happened, and plaintifC's Inchoate right has never been perfected. 

But does it foUow from this that claimants are not entitled to the prefer- 
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ence claimcd? I tliiiik not. ïliere are two distinct fcrounds upon each of 
which sei)aratel,y and by itself it may be said that tliey are entitled to it. 
One of tlieni may be tenned tlie doctrine of equivalency. It is tliis: ïliongli 
none of tbe contiugeucies coutemplated by tlie statutory iirovislous in question 
lias happened, tliat wliic-b is e(iuivalent to certain of said coutingencics, to wit, 
tliis proeeeding, lias conie to pass, and its coniing to pass bas prevented tlio 
happening of any of tbe statutory coutiugoueies. It is therefore équitable 
that tbe sa me conséquences sliould follow from tliis proceeding that would 
bave followed from the happening of ouo of said contingencies had it not 
intervened. As it bas been put, the case cornes witliiu tbe equity of tlie stat- 
ute. In the case of Longstreth v. Pennocl^, 20 Wall. 575, 22 L. Ed. 451, it was 
held that tbe assignée in bnukruptcy should i)ay rent due from tbe bankruiit 
to his laudlord for a period not exceediug a year iirior to the baukruptcy be- 
fore distributing tbe proceeds to tbe creditors geoerally, because of state stat- 
ute provlding that, wbere the property of a tenant is seized and sold under 
exécution, rent due for such a i)eriod of time should be paid flrst out of tbe 
proceeds of sale, though no exécution had beon issued prior to the baukruptcy. 
Mr. Justice Swayne said: "ïhis case is within the equity of the statute." 

In the earlier cases of In re Wynne, supra. In re Bowne, Fed. Cas. No. 
1,741, and In re ïrim, supra, it was held that in tbe case of the existence of 
such a state statute the laudlord should be first paid his rent before distribu- 
tion iu bankruptcy amongst creditors. ïhe décisions, bowever, were not put 
on tbe ground that the case came within the etpiity of the statute, but upon 
the ground that the etfect of the statute was to give the laudlord a lien be- 
fore tbe issuance of an exécution, and tbe assignée iu bankruptcy took the 
baukrupt's propert,y subject to the existing liens. 

The following later cases, to wit, In re Iloover (D. C.) 113 Fed. 136, In re 
Mitchell (D. C.) 116 Fed. 87, and In re Duble (D. C.) 117 Fed. 795, place tbe 
landlord's riglit to préférence on tlie ground that the case comes within tbe 
equity of the statute. In the case of In re Iloover, supra, Judge Bufiington 
said: "Tlie bankrupt court baving taken possession of this property tlius liable 
for the rent, its process wbereby the same was sold must for tbe i)urposes 
of this statute be regarded as an équitable exécution. The case is within the 
equity of the statute." In this case a distress warrant had been issued and 
levied before the institution of the bankruptcy proceeding. In the case of In 
re Mitchell, supra, Judge Bradford said: "The right of the laudlord, existing 
by law prior to tbe ad.1udicatioii in this case, and requiriug no act on his 
part for its création and perfection, is, in my opinion, recognized and respected 
by the bankruptcy act. It is his right to be paid his accrued rent out of the 
proceeds of the goods and chattels in question which bclonged to the tenant 
until they passed to the trustée in bankruptcy representiug the creditors as 
a debt or demand payable in praesenti. * * * This right is entitled to réc- 
ognition by tbe court in bankruptcy either as existing independently of the 
proceedings in bankruptcy, or as coming within the equity of the Delaware 
statute." In this case the préférence allowed iucluded rent to become due as 
well as rent already due. In the case of In re Duble, supra, Judge Archbald 
said: "This préférence is preserved under tbe banlvrupt act; the takiug of 
the tenaiit's goods by virtue of its provisions beiug regarded as within the 
equity of the statute." 

The case of Morgan v. Campbell, 22 Wall. 381, 22 L. Ed. 706, is in no way in 
conflict with thèse décisions. In that case there was no such state statute. 
The laudlord simply had his eommon-law right of distress, and that right had 
not been exercised prior to tbe bankruptcy proceeding. It was held that the 
landlord's claim for rent was iiot entitled to préférence. Though, in the case 
of Austin V. O'Reilly, Fed. Cas. No. 6(')5, Mr. Justice Bradley held that the 
laudlord was entitled to préférence solel,y because of his right to distrain. His 
View as to tbe etïect of a statute as to priority, of payment in case an ex- 
écution is levied on the teuant's goods is indlcated in thèse words: "This 
right of the landlord bas been regarded as peeuliarly entitled to priority 
when by statute an exécution créditer of the tenant is probiblted from re- 
moving the goods until he lias paid the landlord's rent or a reasoiiable amoiint 
(generally a year's rent) which may bave accrued. Then, in Longstreth v. 
Pennoek, 20 Wall. 075, 22 L. Ed. 451, the : Suprême Court places spécial em- 
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p'hasis on thls fact." Thls case, though decided about two months after Mor- 
gan V. Campbell, seems not to bave had It In view. 

ïhe doctrine of equivalency bas been applied in analogous Instances In an- 
otber particular. In the case of In re Brunquest, Fed. Cas. No. 2,055, a me- 
cbanic's lien was Involved. ïbe statute required a statement to be flied in 
a certain time and suit to be brought in anotber certain time after tbe flling 
of tbe statement. No suit was brought withln the required time, but the 
bankruptcy proeeeding was Instituted withln the time in which suit was re- 
quired to be brought. The mechanic did not assert bis lien therein withln 
that time. It was held that be bad lost hls lien, but conceded that if be bad 
asserted hls lien there In proper time it would bave been preserved on the 
ground that such assertion thereof was équivalent to bringing suit. Judge 
Dyer said: "I tblnk there can be no doubt that thèse lien claimants could, 
as an équivalent for commeneing suits in the state courts, bave asserted or 
provçd thelr liens in the bankruptcy proceedings, withln the time llmited by 
the statute creating the liens ; but tbis was not done. To préserve a statutory 
lien dépendent for its contlnued existence upon observance of the terms, they 
must be complied wlth by performance of the required act or its équivalent." 
And, again: "My conclusion is tbat because of tbls f allure elther to commence 
a suit In the state court for tbe enforcement of thèse demands withln four 
months after the flling of pétitions, or to do that in thls court whlcb would 
be équivalent to tbe commencement of such suits, namely, to présent tbeclalms 
to tins court in thèse bankruptcy proceedings withln four months for récog- 
nition and enforcement, thèse liens must be said to bave lapsed and cannot 
now be recognlzed." 

In the case of In re Kerby Dennis Co. (D. C.) 94 Fed. 818, Judge Seaman 
also held that the assertion of such a lien in bankruptcy proceedings was 
équivalent to bringing a suit In the state court to préserve the lien. He said: 
"Wlth tbe lien kept alive and Identified as tbe statute directs, I bave no doubt 
tbis court could furnish a remedy équivalent to the action in the state court." 

In thls particular the équivalent act préserves the lien created by a state 
statute. In the former particular it glves rise to the lien or preferred rlght 
contingently provided for by tbe state statute. Possibly it is upon some such 
ground as this that the rullng in the case of In re Grissler, 136 Fed. 754, 69 C. 
C. A. 406, is to be placed. It was there held that in New York, the peculiarity 
of whose mecbanlc's lien law bas been heretofore referred to, the mechanic 
la entitled to a préférence In bankruptcy if he files tbe notice of bis lien with- 
ln the statutory period, even though he does not do so prier to the institu- 
tion of the bankruptcy proceedings. In referrlng to the décision of the New 
York Court of Appeals in Kane Co. v. Klnney, supra, Judge Wallace said* 
"The court distlnctly decided that the Inehoate rigbt acquired by the materlal- 
men when perfected by the flling of hls notice of lien, though flled subséquent 
to a gênerai assignment of the contractor for the beneflt of creditors, was 
superior to tbe rigbt acquired by the assignée. A trustée In bankruptcy of 
the contractor or subcontractor stands in no better position than would the 
gênerai assignée." 

In the earlier case of In re Roeber (D. C.) 121 Fed. 444, the same court had 
beld otherwlse ; but this décision was overruled by the later case. 

Somewbat of tbe same idea seems to bave been controlling in tbe Massa- 
chusetts case of Jones v. Arena Pub. Co., 171 Mass. 22, 50 N. E. 15. It was 
there held that the prlorities created by the insolvent law should control the 
distribution of an estate in the hands of receivers. Judge Barker said: "It 
would be a plain injustice If a gênerai créditer by resorting to equity for the 
administration of Its debtor's goods, merely for the reason that by Its ald tbe 
amount to be dlvlded would be larger, could gain a farther advantage by 
reducing to the level of common creditors workmen whose wages would hâve 
priority if the assets were left to be adminlstered at law or could tbus place 
bis own debts upon an equality wlth taxes whlch would bave been pald In full 
had not equity Intervened. The défendant corporation was subjected to our 
Insolvency law by force of St. 1890, p. 287, c. 321, and if equity had not corne 
In to conserve and distrlbute its légal assets the wages of Its workmen and 
tbe taxes due from it would bave priority In tbe distribution of Its assets by 
tbe usual agencies of the common law. Thèse agencies could not keep Ita 
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business golng until the enactment of St. 1897, p. 86, c. 120. For this reason 
only the creditors, merely to increase the amount of the fund, asked equlty 
to interfère in behalf of ail creditors alilce. It would be unjust if that in- 
terférence should be at the expense of the worlîmen and of the public through 
depriving daims for labor and taxes of the priority of payment which they 
would hâve had if equity had not intervened." 

Judge Lowell, in the case of In re Wright (D. O.) 9.5 Fed. 807, 811, said that 
it was "by analogy" the Suprême Court of Massachusetts so held. 

The other ground upon which claimants are eutitled to the préférence as- 
serted, though none of the contlngencles contemplated by the statutory pro- 
visions in questions bas happened, is that the bankrupt act bas expressly so 
provided. This it bas done in section 64b(5). By that clause It is provided 
that, amongst debts having priority and entitled to be paid in full out of the 
bankrupt's estate, are "debts owlng to any person who by the laws of the 
State or the United States is entitled to priority." 

In the cases of In re Hoover, supra, and In re Mitchell, supra, the préfér- 
ence allowed the landlord was based upon this ground also. In the Iloover 
Case, Judge Bufilngton said: "Such liens and priority by virtue of the Penn- 
sylvania statute was one recognized and euforced by section C4b(!j) of tlie bank- 
rupt act." And in the Mitchell Case, Judge Bradford said: "I hâve no doubt 
of the priority of the claim under section 64b(5) of the bankruptcy act as a 
debt owing to the landlord who by the laws of Delaware is entitled to priority 
over other creditors of the tenant." 

In the case of In re Orow (D. C.) 116 Fed. 110, Judge Evans held that a 
balance due from a guardian to his ward was entitled to préférence in the 
distribution of the estate of the guardian in bankruptcy by virtue of section 
64b(5) of the bankrupt act, because the statutes of Kentucky provided that 
in the distribution bf an insolvent's estate, whether luider a gênerai assign- 
ment for the beneflt of creditors (Ky. St. 1903, § 74), or upon a eonveyance 
in contemplation of insolvency being converted into such an assignnient when 
attacked within six months (Ky. St. 1903, § 1910), or upon his denth (Ky. St. 
1903, § 3868), debts due by a guardian shall be paid in full before any payment 
is made to gênerai creditors. He said: "I am of opinion that the bankrupt 
law does not in such cases supersede, or mean to supersede, the opération of 
the state law. On the contrary, the bankrupt act expressly recognizes the 
existence of the state statute, and makes that statute the basis for allowing 
priority of payment to certain classes of clainis against the debtor. Its effect 
is, in the most manifest way, to keep alive such provisions of the state law 
as give priority of payment; and while the bankrupt law, speaking gênerai- 
ly, does by its opération supersede the force of any state laws which conflict 
with it, the case before us présents exception to this gênerai rule, whereby the 
applicable provisions of the state law are expressly enforced through the bank- 
ruptcy act itself." 

It is suggested by eounsel for trustée and contesting creditors that the claim- 
ant in this case would bave been entitled to préférence even if there had been 
no such state statutes, and Perry on Trusts (5th Ed.) vol. 1, §"345, and Collier 
on Bankruptcy (5th Ed.) p. 558, are cited as upholding this position. They 
simply recognize that, if the ward's estate can be traced in the hands of the 
assignée in bankruptcy or other trustée for beneiit of creditors and identifled, 
he is entitled to same as against the creditors. On the other hand, they lay 
down the proposition that, as such cannot be done in the absence of statute, 
the ward stands on the footing of a gênerai creditor and bas no greater rights. 
To this effect are the followlng décisions, to wit: In re Richard (D. C.) 104 
Fed. 792 ; In re Marsh (D. C.) 116 Fed. 396 ; In re Mulligan (D. C.) 116 Fed. 
715 ; In re Kurtz (D. C.) 125 Fed. 992. In the Crow Case there was no identifi- 
cation of any portion of the ward's estate in the hands of the assignée in 
bankruptcy. There was merely a balance due him from his guardian, and he 
was given préférence solely on the ground heretofore stated. 

The same eounsel rely on the décision of the Suprême Court of the United 
States in the case of Randolph v. Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 
Ij. Ed. 1165, as against the position that a priority provided for In a statute 
touching assignments for beneflt of creditors should by virtue of said clause 
be recognized in a '^T'tribution in bankruptcy. There it was held that a claim 



IN KE BENNETT. 687 

for professional services rendered to a bankrupt corporation In the prépara- 
tion of a deed of gênerai assignment valid under the law of the state where 
made was not entitled to be paid as a preterential claim out of the estate 
in the hands of the trustée in bankruptcy vvhen the adjudication in involuutary 
bankruptcy was made within four months after the making of the assign- 
ment, and the assignment was set aside as in contravention of the bankrupt 
law. The right to the préférence was not based on any statute of the state 
providing therefor, but on a provision in the deed of assignment. Of course, 
as that deed was annulled, every provision in it was anuulled with it. Mr. 
Justice Holmes said: "If by declaring the assignment an act of bankruptcy 
the statute means that the conveyanee shall not be effectuai against the bank- 
ruptcy proceedings, as is agreed, the natural and simple construction is that 
it means that the deed shall be avoided as a whole when the trustée takes 
the goods. The cases which we hâve cited and others under msolvent and 
bankruptcy laws evidently take that view. It follows that the appellants can 
assert no préférence by way of lien under the deed." 

The state statutes conferring priorities which hâve been recognized in bank- 
ruptcy by virtue of section 64b(5) so far considered are statutes not affected by 
the bankruptcy act, save in so far as their etïect is concerned when bank- 
ruptcy proceedings are instituted. To the sanie extent hâve priorities con- 
ferred by state statutes, in their nature state insolvency laws, and therefore 
suspended by the bankruptcy act, been recognized by virtue of said provi- 
sions of the bankrupt act. 

In the case of In re Wright (D. O.) 95 Fed. 807, it was held that a debt due 
TO Worcester county, Mass., by the bankrupt as the price of convict labor 
hired by liim from its house of correction, was entitled to priority of payment 
in the distribution of the assets of the bankrupt, because by the insolvency 
law of that state a debt due to a county was ninde a preferred claim in in- 
solvency proceedings thereunder. It was urged therein that a state insolvency 
law was not within the meaning of section 64b(.5), because it was suspended 
by the bankrupt act. In answer to this, Judge Lowell said: "The trustée 
confonds that this section is not now a law of the state of Massachusetts, 
because as a part of the insolvent law of Massachusetts it bas been suspended 
by the bankrupt law of the United States. The argument is more ingénions 
than Sound. The bankrupt law of the United States does not repeal or al- 
together avoid the insolvent laws of the several states, but merely suspends 
their opération so far as they corne in conflict with the bankrupt act or in- 
trude upon its province." Again, he said: "An insolvent law may be amend- 
ed, repealed, or enacted by a state during the existence of the bankrupt law ; 
and such amendment, repeal, and enactment will be valid législative action, 
though the opération of thèse acts in some respects be suspended while the 
bankrupt law continues in force. When the banlîrupt law bas been repealed, 
the insolvent laws of the states become operative ; and, if amended during 
the existence of the bankrupt law, they doubtless become operative in their 
amended form. Counsel for the trustée sought in argument an analogy be- 
tween the insolvent laws thus suspended and a law unconstitutional, and there- 
fore void ; but the analogy is very imperfect. To establish that the insolvent 
laws of the several states now upon their statute books are not 'laws of the 
states,' it must be shown that they are not laws at ail ; that they are wholly 
void, and not merely restricted in their application. Inasmuch, therefore, as 
the bankrupt act of 1898 expressly recognizes the existing validity of thèse 
insolvent laws as applied to proceedings coinmenced before the passage of the 
bankrupt act, and inasmuch as the insolvent laws revive, ex proprio vigore, on 
repeal of the bankrupt law, it follows that the insolvent laws hâve not been 
made wholly void, but are still laws of the states which adopted them." And, 
again, he said: "Plainly, the phrase 'laws of the states.' in section 64b(5) 
of the bankrupt act, was intended to hâve some meaning ; and yet, if the 
trustée is right in his contention only some exeeptional, additional and pecu- 
liar statutory priorities were recognized by the bankrupt act, inasmuch as 
the laws of the states regulating priority are generally a part of the insolvent 
laws. Even if by passage of the bankrupt act the insolvent laws of Massa- 
chusetts were so avoided that it has ceased to be a law of Massachusetts, 
yet nothing would prevent the Législature of Massachusetts during the exist- 
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ence of the bankrupt law from passing a statute establlshing prioritieg. Such 
a statute would hâve alniost Its sole efCect In establishing priorities under the 
bankrupt law of the United States. It would be simply a re-enactment of 
the rule regarding the distribution of insolvent estâtes which had prevailed 
by statute up to the passage of the bankrupt law. To suppose that Cougress 
meant to require sucii législation by the states is unreasouable." 

The décision of Judge Lowell in this case was afiirmed by the Circuit Court 
of Appeals in the case of In re Worcester Coiuity, 102 Ped. 808, 42 C. C. A. 
637. Judge Putnam said: "We are unable to conceive of any priority to 
which any one may be entitled by tlie laws of a state, under section G4 of the 
bankruptcy act, unless it be a priority created by Insolvent laws of that char- 
acter. It is true that priorities are often created by state statutes relating to 
the administration of estâtes of deceased persons, and also to proceedings for 
winding up corporations ; but such laws are not of that gênerai character 
which can be supposed to be within the purview of the provision of the banlv- 
ruptcy act which is concerned hère. Of course, statutes touchiug assignaients 
for the beneflt of creditors must be classed with insolvency laws, strictly so 
called. It is settled that state insolvency laws are not annulled by the enact- 
ment of a bankruptcy act, and that the only efCect of such enactuieut is to 
suspend their opération, so that they become operative again, without re-enact- 
ment, when the bankruptcy act is repealed." 

In the later case of In re Lewis (D. 0.) 99 Fed. 935, Judge Lowell, upon the 
same ground, gave priority to fées due to a slieriff accruiug on a writ of at- 
tachment, founded upon a provable rtebt, issued before the commencement of 
proceedings in bankruptcy against the debtor, and continued in force at the 
date of the pétition. 

In the case of In re Daniels (D. C.) 110 Fed. 745. also, it was held tliat costs 
incurred in an action against a bankrupt, prior to the banls:ruptcy, which would 
constitute a preferred claim under the insolvency laws of the state, was en- 
titled to préférence in the bankruptcy proceedings. 

Counsel for the trustée and contesting creditors question the correctness of 
thèse décisions so holding that priorities given by a state insolvency law sliould 
be regarded in a distribution in bankruptcy by virtiie of section (>4b(,5). They 
seem to think that this position is inconsistent with the fact that state in- 
solvency laws are suspended by the bankrupt act, as held in the folloAving cases 
cited by them, to wit: Ex parte Eames, Fed. Cas. No. 4.237; In re lîeynolds, 
Fed. Cas. No. 11,723 ; Thornhill v. Bank of La., Fed. Cas. No. 13,992 ; lu re In- 
dependent Ins. Co., Fed. Cas. No. 7,017; In re Curtis. 1 Am. Bankr. Rep. 440, 
91 Fed. 737 ; Westcott Oo. v. Berry, 4 Am. Bankr. Rep. 2G4, 45 Atl. 3.-)2, 09 N. 
H. 505. The learned judges who decided those cases did not think that there 
was any such inconsistency, for the,y expressly recognized the fact that there 
was such suspension and held as they did notwithstanding this. Nor can 
I see any sucli inconsistency. To so hold is not to give eft'ect to the state 
insolvency law. In such case it is the bankrupt act aloue that gives effect to 
the priorities set forth in tliat law, and this it does, not by settins them forth 
in so many words tlierein, but by référence to the state insolvency law. The 
sole relation of that law to the matter is as to the place where the priorities 
which tlie bankrupt act by the clause in question provides for may be found. 
That clause is simply a sliort way of providing for them, and in view of the 
great number of state jurisdictions and tlie existence of différent priorities 
in différent jurisdictions, it was the only practlcal way of providing for them. 
The only possible question that conld arise was whether a state insolvency 
law can be said to be a law of the state upon and after the enactment of the 
bankrupt act, so as to come within the description of tlie clause. That it can 
be said to be so is demonstrated by Judge Ix)well in the extracts from his opin- 
ion in the Wright case quoted above. Nor is the suggestion of Référée Dean. 
in his opinion in the case of In re Crow, supra, sound. It is in thèse words: 
"As an undeeided question, it miglit well be doubted whether it be the inten- 
tion of Congress by clause 5 of section 64b to give efCect to provisions in state 
insolvency laws when the very object and purpose of the bankruptcy law ia 
to snpersede state insolvency laws, and the référée would be inclined to hold 
in the négative." No eft'ect is given to any provision of the state insolvency 
laws by the position in question. Ail that bas effect is the provision of the 
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bankriipt act, and in referring to tlie former for a statement of certain of the 
priorities wbich it gives in no way prevents its supersession of tliose laws. 

Judge Putuam, in tlie Worcester County Case, would seeiu to limit the réf- 
érence of the clause in question to state insolvency laws. I cannot go that 
far. It no doubt includes sucli laws, but it is not limited thereto. Judges 
ButHngton and Bradford, in the Hoover and Mitchell Cases, gave it a wider 
scope when they held that statutes providing for prior payment of a certain 
part of the landlord's rent when the tenant's goods are taken under the ex- 
écution corne within the province of that clause. So do statutes providing for 
priorities in a distribution under a gênerai assignment for benefit of the cred- 
itors, as was heid in the Crow Case. Judge Putnam, in the Worcester County 
Case, elassed such statutes "with insolvency laws, strietly so calied." If he 
meant by this that such statutes are state insolvency laws, and suspended by 
the banljrupt act, his position would seem not to be correct. Loveland on 
Bankruptcy, p. 29. 

In the case of In re Rouse, Ilazard & Co., 91 Fed. 90, 3.5 C. C. A. 3.5G, it was 
held that the ]>rovision of the state insolvency law giving priority to labor 
claims should not be foilowed in a distribution in bankruptcy, becanse the 
bankrupt act (section ()4b[4]) has a spécifie provision giving priority to such 
claims. Judge Jenkins said: "Our conclusion is that Congress having spoken 
speciflcally to the subject of priority of payment of labor claims, what it has 
said upon that subject expresses the particular intent of the lawmaking pow- 
er, and the provision is not to be tolled or enlarged by any gênerai prior or 
subséquent provisions in that act. That wliich is given in particular is not 
afCected by gênerai words. So that tlie statute providing for tlie priority of 
payment of debts rcferrod to in clause 5 luust be constrned to mcan other and 
différent debts than tiiose specified in clause 4." In tlie Wright Case. Judge 
Lowell thus distinguished the décision in tlie Rouse. Ilazard & Co. Case: "The 
décision was restefl solely upon the ground tliat the spécifie jirovisions of the 
bankrupt act concerning labor claims were intended to override t!ie jirovisions 
relating to wages made by the state statute ; that the exemiition accorded by 
tlie state statute would hâve been valid in the absence of tlie express provi- 
sion of the bankrupt act concerning wages was conceded." Tlio following cases 
are contra of this case: In re Laird, 109 Fed. 5.51, 48 C. C. A. ït'VS; In re 
Slomka (D. C.) 117 Fed. 688. 

Coming, then, to the statutory provisions in question, it must be beld that 
they are not state insolvency laws, strietly so calied, and were not therefore 
suspended by the bankrupt act. The happening of certain of tlie contingeneies 
provided for the attaching of the lien will amount to an act of bankruptcy. 
and the institution of proceedings in bankruptcy within the proper tinie will 
invalidate the légal effiect of such happenings. To no other extent does the 
fact of the bankruptcy hâve any bearing in relation to those provisions. We 
hâve hère, then, a case of priority given by state laws which are not state 
insolvency laws, and which are not suspended by the bankruptcy act. An 
argument directed against priorities given by such laws being recogniued in 
bankruptcy can therefore bave no application hère. Unless, then. section fi4b(,5) 
is limited to priorities so given, the case in hand cornes clearly within its 
purview. 

But it is urged by counsel on behalf of the trustée and contesting creditors 
that the statutory provisions in question do not confer a priority ; they only 
conf er a lien ; a lien is not a priority ; and therefore said provisions are not 
within the purview of said clause of the bankrupt act. It is true that there 
is a distinction between a lien and a priorit.v. In the case of tl. S. v. Fisber, 
2 Cranch, 358, 2 L. Ed. 304, where the question was whetber a certain indebt- 
edness due the United States was within a statute providing priority of pay- 
ment to the United States in case of insolvency or bankruptcy of its debtor, 
Mr. Chief Justice Marshall arguendo said: "On this subject it is to be re- 
marked that no lien is created by this law. No bona flde transfer of prop- 
erty in the ordinary course of business is overreached. It is only a priority 
in payment which, under différent modifications, is a régulation in common 
use ; and this priority is limited to a particular state of things when the 
debtor is living, though it takes effect generally if he be dead." 

In the case of Oonard v. Atlantic Ins. Co. of N. Y., 1 Pet. 386, î L. Ed. 189, 
153 F.— 44 



690 153 FEDERAL EEPOETEU. 

it was held that an indebteclness due the United States within said statute 
would not prevail because of its provisions over a spécifie and perfected lien 
created by the debtor. Mr. Justice Story said: "What, tben, is the nature of 
the priority thus limited and established in favor of the United States? Is It 
a right wbich supersedes and overrides the asslgnment of the debtor as to any 
property whicli the United States may afterwards elect to talîe in exécution, 
so as to prevent such property from passing by virtue of such assignment to 
the assignée'.' Or is it a mère right of prior payment ont of the gênerai funda 
of the debtor in the hands of the assignée? We are of the opinion that it clear- 
ly falls within the latter description." Again, he said: "If, then, the prop- 
erty of the debtor passes to the assignées, if debts due to the United States 
constitute no lien on such property, if the préférence or privilège of the United 
States be no more than a priority of satisfaction or payment ont of the com- 
mon fund, it would seem to follow as a uecessary conséquence that, even if 
the teas in controversy %i'ore the property of Edward Thompson, they passed 
by his gênerai assignment in November, 1825 (which is not denied to hâve been 
a bona fide and valid transaction), to his assignées and became their property 
for distribution amongst his creditors and were not liable to the levy under 
the exécution of the United States." And, again, in distinguishing the case 
of Thelusson v. Smith, 2 Wheat. 396, 4 L. Ed. 271, he said: "It i s obvions 
that it established no such proposition as that a spécifie and perfected lien can 
be displaced by the mère priority of the United States, and that priority is 
not itself équivalent to a lien." 

But the distinction between the two is that a mère priority is not a lien, and 
not that a lien is not a priority. A lien is a priority. It is that, and some- 
thing more. ïhat something more is that it is a hold on the property covered 
by it that fixes the priority so that it cannot be affected by subséquent events. 
No other distinction was drawn in the cases cited than thls. Whilst, then, 
the statutory provisions in question do not confer a mère priority on the 
employé and materialman, they do secure him a priority through the lien 
which they confer. And though the right conferred is termed a "lien" in ail 
instances, there is room for saying that iu certain of them it is nothing more 
than a mère priority or is without greater value than a mère priority. Those 
instances are when it attaches because the propert.y and effects of the com- 
pany, owner, or operator are put in process of distribution amongst its cred- 
itors in one of the modes speclfled or referred to geuerally in section 2487. 
If the statute had simply provided that in such cases the employés and ma- 
terialmen should be flrst paid, the right conferred would hâve been really in 
no vvise différent in its character from and equally as valuable as the lien 
which it does confer. It is only when the lien attaches, upon the happening 
of one of the contingencies speclfled in section 2490 that the right conferred 
takes on really the character and value of a lien. The différence between the 
rights conferred in the two cases is recognized by sections 2490 and 2491, in 
that they provide that in the latter case the lien may be enforced by iiroeeed-. 
ings in equity, and in the former case ail that is necessary to do is to file the 
claims for which the lieu is asserted with the person authorized to receive 
and report claims. Section 2491 is confused, in that it seems to provide that 
in the former case an independent suit may be brought to enforce the lien. It 
certainly does not require a suit in such case as is essential in the other case. 

It is upon this line of reasoning that I reach the conclusion that the claim- 
ants are entitled to the préférence claimed, notwithstanding the fact, which I 
hâve conceded, that none of the statutory contingencies bas happened, and 
their Inchoate right lias not become perfect. Either ground stated is sutH- 
cient in and of itself to establish the right to the préférence claimed. Under 
the act of 18G7, claimants would hâve been entitled thereto ; ■ but the basis of 
their right would bave been limited to the flrst ground stated, as in that act 
there was no provision recognizing priorities conferred by the state laws. 

The décision of Judge Evans, in the case of In re Falls City Shirt Mfg, ' 
Co. (D. C.) 98 Ped. 592, which involved the statutory provisions involved hère, 
may be said to be authority in support of the conclusion hère reached. It 
really assumes, without discussion, that the lien or priority conferred by 
those provisions can be asserted in bankruptcy, though apart from the pro- 
ceedings therein none of the contingencies provided for has happened prior 
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thereto. The right to so assert it, however, is put upon a basis différent 
from that on whlch I bave placed it. The proceedings in bankruptcy and the 
coming of the property and eEEects of the bankrupt into the hands of the trus» 
tee in banlcruptey for distribution amongst creditors is treated as the happen- 
ing of a contingencj- provided for in section 2487, and it is considerod that 
thereupon the iuclioate lien or riglit atttaclies and becomes perfect. One ques- 
tion involved and determined therein was as to tlie priority between the banlv- 
rupt's laudlord and a materialman. On the idea that said statutory provi- 
sions were the only pertinent considérations, it was hcld that l>y virtue of 
section 2488 the former had the prior right. ïhe time of tlie attaching of the 
materialman's lien, and not of the création of his debt, was treated as the 
time to be conipared with that of tlie création of the landlord's debt lien. 
Basing the materialman's right on the grounds put fortli herein would prob- 
ably not bring about a resuit différent from that reached therein. The other 
question considercd and determined therein was as to when it is essential for 
the materialman to assert his lion in the bankruptcy proceeding in order to 
préserve it. 

In the discussion thus far, I hâve put to one side certain décisions cited 
and relied on by counsel for clainumts. because I do not deem tliem relevant 
to the question in hand. Thoso décisions are the foUowing, to wit: In re 
Kerbv Denis Co. (I). C.) 04 Fcd. 819; Id.. 0."i Fed. 110. :Ui C. G. A. 077; In re 
Emslie, 102 Fed. 294, 42 C. C. A. 3.j0 ; In re Laird. 109 Fed. nôO. 48 C. C. A. 
.5:{8. Thèse décisions are not relevant to the question in hand, becnuse they 
ail involved liens wliicli were perfect when the bankruptcy proceeding was in- 
stituted. In tlie Kerby Denis Co. Oase the lien was one under a Wisconsin 
statute creating a lieu in favor of employés performing certain kinds of labor, 
and providing that such lien should not continue in force, unless a statement 
tliereof is filed within 30 days, and an action is begun within 3 nionths. The 
lien was created by the statute, and not by the acts of filing and bringing suit 
which merely préserve or keep it .in force. Certain of the claimants had 
prior to the institution of the bankruptcy proceedings flled statements and 
brought suits within the prescribed time. and certain others had not doue so. 
It was held tliat t)ie former were entitled to préférence, and the lattor were 
not. In the Emslie Case the lien involved was one under the meehanic's lien 
law of New York, the peculiarity of whose law is in providing that the lien 
sliall not attach until the filing of the notice. There the notice had been flled 
within the prescribed time prior to the institution of the bankruptcy proceed- 
ing. It was held that the notice was defective, and therefore claimant was 
not entitled to the préférence, but that if it had not been defective he would 
bave been entitled thereto. In the Laird Case the lien involved was one under 
an Ohio statute providing that, in ail cases where the property of an em- 
ployer is placed in the hands of an assignée, receiver, or trustée, claims due 
for labor performed within the period of three months prior to the time such 
assignée, receiver, or trustée is appointed shall be first paid out of the trust 
fund in préférence to ail other claims against sucli employer, exeept claims 
for taxes and costs of administering the trust. In that case the property of 
the bankrupt had been placed in the hands of a receiver prior to the institu- 
tion of the bankruptcy proceedings. It was held that the nature of the right 
of a laborer under this statute was a lien, and that the laborer claira,ants there- 
in were entitled to préférence. Thèse cases involved problems of their own. 
One was as to the basis on which such perfected liens are entitled to préfér- 
ence in bankruptcy ; and another was as to whether such liens were affected 
by the provisions of sections 67e and 67f of the bankrupt act annuUIng liens 
and incumbrances. It was held that they were not affected thereby. They 
did not involve any of the problems with which we hâve to do hère, and hence 
it is that I hâve treated them as not relevant to any of the questions herein 
involved. 

2. Another ground upon which it is urged on behalf of the trustée and 
contesting creditors that claimants are not entitled to préférence is that 
their rights are affected by said provisions of the bankrupt act just referred 
to, to wit sections 67e and e7f. This position is really inconsistent with the 
foregoing one. Said provisions invalidate certain liens and incumbrances. 
The position that they affeet claimants' rights herein présupposes that they 
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have liens to be afCected ; whereas, the former position is based upon the sup- 
position that elainuints do not hâve auy liens, as none of the contingen- 
<;ies upon the happening of which liens are to attach hâve happened in this 
case. This suiiposition I hâve conceded to be correct, and being so it neces- 
sarily follows tliat the claimants' rights are in no wise alïected by said pro- 
visions of the bankrupt act. If the liens in the Kerby Denis Oo., Enislie, and 
Laird Cases, as held therein, were not afïeeted by said provisions, it is hard 
to malve ont that clainiauts' rights, wliicli were not liens at ail, were afCectcd 
thereby. 

3. A third gronnd upon wlùch it is so urged is that claimants, to préserve 
their rights, slionld hâve flled in the clerk's oliice of the county in which tlie 
materials were furnished a certain verified statement in writing within 60 
days after the last day of the last month in which tlie materials were fur- 
nished, and tliey failed so to do. It is maintnined tliat the state statute re- 
quired the filing of such statement within such time. Of course, if the state 
statute so required, the failure to comply with it is fatal to claimants' rights. 
No such requJroment is found in any of the statntory provisions heretofore 
considered. If it exists at ail, it is to be found in section 2494, one of the 
succeeding sections in the same article as those provisions. Said section is 
in thèse words: "No lien provided for in this article shall attach unless the 
person who performs or furnishes the labor or teams shall, within sixty days 
after the last day of the last month in which any labor was performed or 
materials or team were furnished file in the county clerli's office of each coun- 
ty in which the labor was performed or materials or teams were furnished 
a statement in writing, verified by aftidavit setting forth the amount due there- 
for, and for which the lien is claimed, and the name of the canal, raiiroad, 
turnpilve or other public improvement upon which it is claimed. Said claim 
shall be filed and indorsed by the clerk of the court giving the date of the 
filing. The clerk shall also nmke an abstract and entry thereof as iiow pro- 
vided by law in case of meehanics' liens, and in the same book used for that 
purpose, and shall make proper index thereof. For his services the clerk 
shall be paid one dollar by the party filing the claiui, which may be recovered 
by him as costs from the party against whom the claim is filed." 

In order to détermine the applicability of this section to the case in hand 
it is essential to imderstand the two preceding sections, to wit, sections 2492 
and 2493, which intervene between it and those heretofore considered and the 
immediately succeeding section, to wit, section 2495, ail of which are in the 
same article. It will be helpful also to note the provisions of the conclud- 
ing sections of the article, to wit, sections 2496, 2497, 2498, 2499, so that in 
viewing the question now under considération we may be, as it were, on top 
of the eutire article. 

B.v section 2492 it is provided that ail persons who perform or furnish 
hibor, material. supplies, or teams for the construction or improvement of 
any canal, raiiroad, turnpike, or other public improvement in this common- 
wealth by contract, expressed or implied, with the owner or owners thereof, 
or by subcontract thereunder, shall bave a lien thereon and upon ail of the 
property and franchise of the owner or owners thereof for the full contract 
priée of such labor, material, supplies, and teams so furnished or performed, 
which said lien shall be prior and superlor to ail other liens thereafter created 
thereon. It is further provided therein that any person undertaking or ex- 
pecting to perform or furnish labor, material, supplies, or teams may acquire 
a lien therefor by filing in the clerk's office of each county wherein be shall 
hâve so undertaken to perform or furnish labor, material, supplies, or teams, 
a statement in writing stating that he has so nndertaken and expects to 
perform or furnish labor, material, supplies, or teams, and the price at which 
the same is to be furnished, and the lien for labor performed, materials, sup- 
plies, or teams furnished thereafter shall relate back and take effect from the 
filing of such statement. It was still further provided therein that as to ail 
original construction such lien shall be prior to ail liens theretofore or there- 
after created on the part so constructed and no other part. The section as 
it stood originally contained neither of the last two provisions stated. Tliey 
were added by an amendment of date March 21, 1896. It will be noted that 
the lien thus provided for is like the lien provided for in section 2487 and the 
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oucceeding sections relîiting thereto, in tlmt it relates to a canal, rallroad, 
turnpike, or other public iuiin-ovenicut, but ditïers tberefrom. in that it does 
not also relate to a mine, rolliug niill. foundry, or other manufacturing estab- 
lishment; that the lien is not continrent on the happening of certain events, 
but attaches at once on the performance of the labor or furnishing of tlae ma- 
teriais, supplies, or teams; that it apiilics to subeontractors as well as con- 
tr.-ictors, and supplies aud teams as well as labor and niaterials; that it covers 
ail the property of the debtor, iustoad of being limited to the pro])erty aud 
effects involved in the business, aud ail the accessories connected tiierewith; 
and that as amended, upon due cou)])liance with the provisions of the amend- 
ment, it does not simply attach at the time of the perïormance et the labor or 
furnishing of the material, supplies, or teams, but relates back to the time of 
the undertaking so to do. and takes precedeuce not only of ail liens thereafter 
created. but in case of original construction in every instance of ail liens there- 
tofore created on the part so construçted. This récital of the différence be- 
tween the two liens is sufficient to indicate that thèse différences are quite 
markod and distinct. 

Ey section 2493 it is provided that the liens provided for "in the foregoing 
section" should in no case be for a greiiter aniount in the aggregate than the 
contract price of the original contracter, and should the aggregate amount of 
liens exceed the price agrced upon bei\v(îen th(> original contractor and the 
owiier or owners of the canal, rallroad, turn])ike. or other improvenient. then 
there should be a pro rata distribution of tlie original price among said lien- 
liolders. 

Section 2405 is in thèse worcls : "Liens aecpiired uuder this article shall be 
enforced by proper proceednigs in equity. to which other lien-holtlers must 
be made parties, but such proceedings must be begun within one year from 
the filing of the elaims In tlie county clerk's otiice as herein provided." 

Then, as to the eoncluding sections of the article, to wit, sections 249G to 
2499, inclusive: By section 249() it is provided that iu a written contract for 
the sale of railroad e(iuipmeut or roliing stock, deliverable immediately or sub- 
sequently at slipulated periods b.v the lerms of whIch the purchase money in 
whole or in part is to ho paid in the future, :t niay be agroed that the title to 
the jiroperty sold or coutracted to be sold shall not pass to or vest in the vendee 
until the i)uvchase money shall bave been fully jiaid, or that the vendor shall 
hâve and retain a lien thereon for the nnpaid purchase money, notwithstand'ing 
delivery thereof to the vendee ; but tlie ternis of crédit should not exceed 25 
years. It was further jirovided therein that sucli agreement should not be 
valid as against subsecpient purchasers for value without notice or against 
creditors untll acknowledged or proved, as deeds of trust and mortgages are 
required' to be. and lodged for record in the ollice of the Secretary of State, 
where they should be recorded. By section 2497 provision is made for a con- 
ditlonal sale of such property in a contract of leasing and renting, the rentals 
as paid to be troatod as purchase money .'îud the title not to vest in tlie lessee, 
notwithstanding the delivery of the iiroiierty to him, until the purchase money 
is paid in full, "subject. however, to the provisions contained in section 2495." 
By section 2498 provision is made for the release of the lien provided for In 
section 2490 and assignmont of the obligations secured tlierel)y. Section 2499 
is in thèse words: "On each locomotive or car that may be sold or leased In 
accordance with the provisions of this article, the name of the vendor or lessor 
shall be distinctly marked, followed by the word 'owner' or 'lessor' as the case 
may be." 

Sections 2487 to 2491, inclusive, are not original législation. They are re- 
cnactments of former législation, 'l'hoy were originally onacted substantially 
as they are contained iu said article by the act of Marc'h 20. 187G (1 Scss. Act's 
1875-76, p. ]15, c. 902). The only différences are that said act only related 
to railroad companles and the owners or operators of roliing miU, foundry, 
or other manufacturing establishment; that it contained a section giving a 
llke lien to ail persons whose property should hâve been injured by the care- 
lessness of a railroad company or its employés for the damages sustained ; 
and that it provided for an independent suit for the enforcement of the lien 
in case the lien attached because of the happening of one of the contingencies 
which are set forth in section 2490 of Kentucky Statutes of 1903. It con- 
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tained no provision for tbe bringing of such a suit in case the lien attaclied 
beeause of tlie happening of any of ttie contingencies set forth in section 2487. 
It evidently contemplated that in such case no suit was needed, as tlie hap- 
pening of any said contingencies put the property and efCects covered by tbe 
lien in process of distribution amongst credltors, and ail that was needed was 
for the claimant to assert his lien before the person or court having charge of 
the distribution by filing his claini with hini or it, and no limit was provided 
in whieh he should do this. ïhe limit as to time of assertion of the lieu had 
relation solely to where it was necessary to assert it by an iudependent suit. 
By an act of March 4, 1880 (1 Sess. Acts 1879-80, p. 165, c. 1382), the fore- 
going act was amended by cutting the right of the materialman to any lien 
for materials or supplies furnished to any rolling mill foundry, or other man- 
ufacturing establishment, andl the lien of laboring men in rolling mills, found- 
ries, or other manufacturing establishments for wages down to wages due 
witliin 60 days before any assigmnent for any purpose as specified in the 
original act. The law in this particular thus remained until February 25, 
1893. 

Lilsewise, sections 2492 to 2405, inclusive, are not original législation. They, 
too, are re-enactments of former législation. They were originally enacted 
substantially as they are contained in said article save as section 2492 em- 
bodies the amendment of Idarch 21, 1896, bv the act of March, 1888 (1 Sess. 
Acts 1887-88, p. 99, c. 1271). Lilîewise sections 2496 to 2490, inclusive, are 
not original législation. The.y, too are a re-enactment of former législation. 
They were originallv enacted substantially as they are contained in said 
article by the act of March 17, 1882 (1 Sess. Acts 1881-82, p. 43, c. 454). On 
the 25th day of February, 1893. the act entitled "As concerning liens" (Sess. 
Acts 1891-92-93, p. 505, c. 151), beeame a law. Article 3 of that act was mado 
up of a combination of said three several acts. ïhe act of March 21, 1876. 
was re-enacted substantially as it was originally, save that it was enlarged 
to talie in a turnpike, canal, and other public improvement ; the amendment 
of March 4, 1880, bcing abandoned. The acts of March, 1888, and March 17, 
1882, were substantially re-enacted. The third article of this act of February- 
25, 1893, was thus made up of thèse three distinct and separate strata of 
législation. The phraseology of the old législation was but slightly changed 
in the re-enactment, and this act of February 25, 1893, constitutes chapter 
79 of Kentuclty Statutes of 1903, save as it embodies the amendments of 
March 21, 1896. Sections 25 to 29, inclusive, of the third article of that act, 
substantially the act of March 21, 1876, constitute sections 2487 to 2491 in- 
clusive, of the third article of said chapter ; sections 30 to 33 inclusive of the 
third article of that act, substantially the act of March, 1888, constitute sec- 
tions 2492 to 2495, inclusive, of the third article of said chapter; and sections 
34 to 37 inclusive, of the third article of that act, substantially the act of 
March 17, 1882, constitute sections 2496 to 2499, inclusive, of the third article 
of said chapter. 

With this gênerai survey of the sections of article 3 of chapter 79 of the 
Kentuclcy Statutes of 1903, andl their history we are in position to approach 
the question now under considération. That question is the contention of 
counsel on behalf of the trustée and contesting creditors that section 2494 bas 
application to a lien asserted under sections 2487 to 2491, inclusive, and tliat 
by reason of claimant's failure to comply with said section they are not en- 
titled to the préférence claimed. The sole basis of the contention is that In 
section 2494 it is said that "no lien provided for in this article" shall attach 
unless a statement is flled as provided therein. The lien provided for by 
sections 2487 to 2491 is oiie provided for by said article. Hence it is urged 
that by the very terms of section 2404 its provisions apply to such lieu. 
But to confine one's self to thèse words is to sticii in the barlj. The thing to 
be determined is the intent of the Législature, and to détermine this the whole 
article and the history of the législation it «imbodies is to be looked at. 
Prior to the act of February 25, 1893, as the législation embodied In the flrst 
group of sections, to wit, sections 2487 to 2491, inclusive, stood, there was no 
requirement that a statement be flled In the county clerli's office to préserve 
the lien provided by it. If that act and the Kentucky Statutes contain such a 
requirement In section 32 of the one and 2494 of the other it is an innovation. 



IN RE BENNETT. 695 

Never before in tbe history of this particulari législation was any sucli require- 
ment made. 

Again, tbe 13 sections constitnting article 3 of cbapter 79 of Kentucky Stat- 
utes of 1903 fall into three separate and distinct groups in accordance with the 
législation as it stood prior thereto. Sections 2487 to 2491, inclusive, consti- 
tute tlie first group and represent the act of Marcli 21, 1S76. Sections 2494 
to 2495, inclusive, constitute the second group and represent the act of March, 
1888. And sections 2496 to 2499 constitute the third group and represent the 
act of March 17, 1882. The flrst section of each group is the leading section 
thereof ; 2487 of the first group, 2493 of the second, and 2490 of tlie third. 
The other sections of the first group relate to its leading section, and likewise 
the other sections of the tliird gi'oup relate to its leading section. None of 
the subordiuate sections of the third group relate to sections of the other 
two groups ; nor does any of the subordinate sections of the third group re- 
late to any section of the other two groups. Apparently this is not so. In 
section 2497 occur the words "sul>.iect, liowever, to the iirovisos contained in 
section 2495," whieh we hâve quoted above. In the act of February, 1893, 
the words are "subject, however. to the provlsos contained in section 33." 
But evidently this is a pure mistake. ïhe référence in the one instance is to 
section 249C, and in the other to section 34, tbe leading section of the third 
group. In the act of March 17, 1882, tbe original législation, the words are 
"sub.ieet, however, to the provisions contained in section one of this act." 
Section 1 of that act is section .'!4 of the act of February 25, 1803, or section 
2490 of Kentucky Statutes of 1903, the leading section of the third group. If, 
tlicu, section 2404, a subordiuate section of the second group, relates to any 
other section of the third article than its own leading section, it does that 
wbicli none of the other subordinate sections of tbe other two groups does. 
It breaks the synnnetry of the arrangement. 

Again, the only renson for holding that section 2494 does relate to any other 
section than the leading section of its own group is hecause of tbe phraseology 
"no lien provided for in this article"; but that phraseology requires one to 
T-elate the section to the lien provided for in the leading section of the third 
i-Toup, as well as to the lien provided for in the first group. Yet one vvould 
iinrdly contend that it bas any relation to the former lien. 

Again, siniilar phraseology in other sections of the article do not hâve and 
canuot he glven any such wide effiect. In that portion of section 2491 which 
(•ontains the limitation as to tlme in which suit is to be brougbt or claims 
Hled, we bave tbcse words: "Suit must be filed to enforce the lien glven 
by this article withln sixty days from the date of the assignment or from 
the date when the property shall go into the hands of a receiver or trustée 
or from the date when the business ahall be stopped or suspended or the prop- 
erty sold, or the claims for which a lien is asserted must be filed in said time 
with the person authorized to receive and report claims." Of course, "tbe 
lien given hy this article" is more deflnite tlian "no lien provided for in this 
article" ; but those words indicate that the draftsman at the time was think- 
ing of the article as providing for a single lien, and that the lien pro- 
vided for in section 2487. That lie was still thinking of the article as pro- 
viding a single lien, and that tbe lien provided for in section 2492, would 
iiccount for liis using the words "no lien provided for in this article," when 
no l'eference was intended to be had to any other lion than that provided for 
m section 2492. It is aiso true that the words used in section 2491 in describ- 
ing the event from which the 60 days is to be counted show that référence is 
had to the lien provided for in section 2487, and not to elther of the other 
two liens provided for in said article. But, as we shall see, there are other 
words used in section 2494 which show that référence is had to the lien pro- 
vided for in section 2492, and in none other. 

Then, in section 2495, we hâve thèse words: "Liens acquired under this 
article shall he enforced by proper proceedings in equity, to which the other 
lienholders must be made parties, but such proceedings must be begun within 
one year from the filing of the claim in the county clerk's office, as herein 
provided." Now, whilst the language hère used is gênerai, "liens acquired 
imder this article," it is certain that référence is had solely to liens acquired 
.under section 2492, the leading section of the group to which section 2495 be- 
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longs as a subordhiate section. It can hâve no référence to liens under sec- 
tion 2487. AI] tlie liens provided for tbereby do not hâve to be enforced by 
proper proceedings in equity. It Is only vvhen the liens attach because of the 
happening of the coutingencies set forth in section 2490 that they bave to be 
so enforced. When they attach because of the contingencies set forth in 
section 2487, ail that is necessary to do is to file the claims v^ith the person 
authorized to reeeive and report claims, as provided in section 2491. Sald 
language can hâve no référence to liens under section 2487, for the additional 
reason that the limitation prescribed in section 2495 can bave no référence 
thereto. ïhis because section 2491 prescribes the limitations applicable to 
liens under section 2487; and, further, Inasmuch as liens under section 2487 
do not attach at ail before the happening of one of the contingencies set forth 
in sections 2487 and 2490, It could not bave been intended to provide that pro- 
ceedings to enforce them should be brought before they came Into existence. 

Tben, In section 2499, we hâve thèse words: "On each locomotive or car 
that may be sold or leased in accordance with the provisions of this article, 
the name of the vendor or lessor shall be dlstinctly marked, followed by the 
Word 'owner' or 'lessor' as the case may be." Hère the words "In accordance 
with the provisions of this article" can bave référence solely to sections 2490 
and 2497 of the group to whlch section 2499 belongs, and yet this broad lan- 
guage is used as if it might bave référence to provisions In the other groups. 

There are, then, four Instances in the article where the word "article" is 
used. In three of them it bas référence to the group of sections in which 
it oceurs, and to no other group. Is it not reasonable to conclude that in the 
other or fourth Instance It ha s no wlder scope? Where the word "article" oc- 
eurs in sections 2494 and 2495 It is in substitution for the word "act" in the 
act of March, 1888. Of course, there it ha s sole référence to the lien pro- 
vided for in section 2492. So where the word "article" oceurs in section 2499 
it is a substitution for the word "act" in the act of March 17, 1882. The phrase- 
ology in section 2491, where the word "article" oceurs, is new, and honce it 
is not used in substitution for anything in the original législation. 

Agaln, as heretofore indicated, other phraseology in section 2494 shows that 
the reQulrement of that section, notwithstanding that relied on, bas référence 
solely to the lien provided for in section 2492, and can bave no relation to 
that provided for in section 2487. It is that used in providing what the state- 
ment roquired to be flled shall contain. Amongst other things, it is provided 
tluit it shall contain "tlie nanie of the canal, railroad, turnplke or otlier pub- 
lic Improvement uiion which it [the lien] is clainiod." The lien provided for 
in section 2402 is îimited to persons who peuform labor or furnlsb matcrials, 
siii)r)lios, or teams for the construction or improvement "of any canal, railroad, 
turnijike, or other public improve^nent in this commonwealth" ; whereas, tlie 
lion jirovided for in section 2487 takes in also persons who perform lalior for or 
furniSii material to .nny mine or owner or operator of any rolling mill, foundry, 
or otbor mauufacturing establislunent. The provision of section 2494 In re- 
gard to the statemeiit to be flled does not contemplate that sald section bas 
any application to a mine, rolling mill, foundry, or other mauufacturing estab- 
lislimeut. 

And. finally, tlie provisions of section 2404 in regard to the filing of a state- 
ment would not seem to be germane to the lien provided for in section 2487. 
We must bear in mind the position taken at the outset as to the character 
of lieu provided for in that section. It is a contingent lien, and the contin- 
geucy in each instance is one over whose hai^pening the employé or material- 
man bas no control whatever. The happening thereof dépends upon the ac- 
tion of the debtor or of bis creditors. No other action brings it into existence. 
It is something that he or they do that has this effeet. Xow the rule, at lea.st 
In statutes as to mechanics' liens and liens of a slmilar cliaracter where pro- 
vision is made for the filing of a notice or statenient, is for the lien to corne 
into existence upon the création of the debt, or, at the farthest, as in New 
York, upon the flling of the notice or statement ; the f allure to flle same, wben 
the lien comes into existence at the création of the debt, forfeitlng the lien. 
In the one instance, the flling of the notice or statement préserves the lien; 
in the other, créâtes it. It Is the création of the debt or the flling of the 
notice or statement by the employé or materialman whlcb calls the lien into 
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existence, and invariably a provision as to flling a notice or statement in sucli 
cases Is followed by a provision as to bringing suit witliin a certain sliort period 
of time to euforce the lien. Hère, if section 2494 lias application to tbe lien 
l)rovided for in section 2487, it neitber préserves nor créâtes the lien. It is 
simply a limitation upon the effect of the happening of tlie contingencies, 
and this when section 2487 contains no intimation of a limitation therein, and 
it has a différent bearing on the lien provided for in section 2402 fron; what it 
lias on tbat provided for in section 24S7. In the former section it préserves 
the lien wbich cornes into existence with the création of the dcbt. Nor is 
there any provision as to bringing suit within a certain short i)eriod of time 
after the filing o( the notice or statement when the lien arises uiider section 
24S'7 

The limit prescribed by section 2495 bas référence solely to when it arises 
imder section 2492. Under section 2487 the lien may attach at any period of 
time after the création of the debt short of the time when tbe debt is barred 
by tbe statute of limitation. Why prescribe that the notice or statement be 
liied within the short period of GO days after the last day of the last month 
in wbich labor was performed or materials furnished, and yet allow the lien 
to be asserted within 5 years, and even within lô 5'ears iiE a note is taken, 
after the debt is due'.' Of what value is tbe notice after tbe lapse of any 
great period of time'.' Is it of any more value than tbe statute and tbe nature 
of the business being carried on? If there is any severity of liardsbip in the 
lien provided for in section 2487, it is in its character, and not in the absence 
of a i)rovision as to filing a notice or statement. It is said tliat tlie lien pro- 
vided for In section 2487 is an anomaly, in that no other stato bas a similar 
statute. If so, and sucb would seem to be the case, no argument can be drawn 
from the uniform requirement of filing notice or statement in ordinary me- 
Chanic's lien statutes tbat it was intended to require such flling bere, particu- 
larly when there is no requirement as to bringing suit within a period of time 
after the filing, wbich is also a uniform requirement in such statutes. The re- 
quirement as to flling a notice or statement seems out of place as to a lieu of 
this anomalous character. 

It is true, as suggested, that an examination of chapter 79 shows that the 
framers thereof Icnew the distinction between the meaning of tbe words "sec- 
tion" and "article," for they at times use the one word and at other times 
the other word. As, for Instance, in the first article section 2468 says, "the 
liens mentioned In the preceding section," and section 2477 says, "the 
liens declared in this article," and in the second article section 2482 says, "the 
lien given in section 2480 and th«> liability mentioned in section 2481 of this 
article," and section 2485 says, "ail persons having liens under this article," 
and section 2486, "tbe lien given by this article.'' But it is to be notod that 
the first article relates to but one kind of liens, to wit, tbe ordinary mecbanic 
and materialmen's liens, and that the second article relates to but one kind 
of liens, to wit, watercraft liens. Neitlier article relates to more than one 
kind of liens, as does the tbird article, wbich relates, as sliown, to three dis- 
tinct kinds of liens. Where, then, in the flrst and second articles, the words 
"liens declared in this article" or "liens under this article" are used, they 
hâve référence and can bave référence, to but one kind of liens ; and where in 
the tbird article the words "lien given by this article" are used in section 
2491, belonging to tbe flrst group of sections, tbe words "in accordance with 
the provisions of this article" are used in section 2499, belonging to the tbird 
group of sections, and the words "lien acquired under this article" are used 
in section 2495, belonging to the second group of sections, référence is had, 
and can be had, to but one kind of liens, to \Vit. tbe kind to which tbe group 
in wbich the words occur belong. And yet it is contended tbat the words "no 
lien çrovided for in this article," in section 2494, belonging to the second grou]) 
of sections, hâve a wider signiflcance than substantially the same words lu 
the flrst and second articles in the first and tbird groups of tbe tbird article 
and in the second group thereof, the saine group in which they occur, bave ; 
and in giving them the wider signiflcance, ail the liens in the article are not 
taken in, but they are limited to the liens covered by the flrst group, leavin'g 
out tbose covered by the third. Limltlng the words in question to liens of a 
single kind and those covered by the second group of sections in which they 
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occur is but giving them the same siguificance that is given to substantially 
the same words wherever they occur througliout the ctiapter. 

It iS'true also, as suggested, that in section 2493 the words used are "the 
liens provided for iu the foregoing: section'' ; vvliereas, in section 2494 the 
words used are "no lien provided for in this article." This is accounted for 
by the fact that section 2493 contains the same words as are contained in the 
original act of March, 1888. Where the latter words occur therein, are theso 
words, "no lien provided for in this act." lu making the revision or re-enact- 
ment some substitute for the word "act" had to be found, and the word "ar- 
ticle" was used witliout intending to give the words any wider scopo in the 
revision and re-enactment than that they had in the original act. If at the 
time the framers were thinking of the article as containing but one kind of 
liens, to wit, that covered by the second group of sections, the word "article" 
was the proper word to use in the substitution for the word "act." Of course, 
this View of the matter attributes to the framers thoughtiessness or careless- 
ness. But it is conceded that in framing section 2494 they were thoughtless 
or oareless. The only question is where the thoughtiessness or carelessne.ss 
cornes in. Counsel for the trustée and the coutesting creditors would flx it iu 
that portion thereof relating to the character of the statement to be flled and 
exclude it from the words in question. Not a single considération oc(;urs to 
me for so locating it. ïhe numerous considérations heretofore sot forth com- 
bine to locate it In the words in question. No greater significance can be given 
to section 2494 than if it had read "no lien shall attach," etc., leaving ont the 
words "provided lu this article." 

In that case there would be no room for claiming that the section had rela- 
tion to any other liens than those covered by section 2492. ïhe words "pro- 
vided for in this article," etc., therefore, are mère surplnsage and without légal 
signification. I conclude, therefore, that this ground is not well takon. 

4. A fourth ground upon which it is urged that one of the claimants is 
not entitled to a préférence as to a portion of its claim is that it acceptod 
Personal security therefor, and tliereby waived its right to a lien under the 
statute. The material furnished by the claimant Hiram Blow & Co. was fur- 
nished on 18 différent dates between and ineluding January 1, 190.">, and Feb- 
ruary 9, 1905. The whole amount furnished came to $12,219.59, upon which 
,$348.93 has been paid, leaving a balance due of $11,870.66. Between and in- 
eluding April 26, 1905, and ,Tuly 39, 1905, the bankrupt on account of this 
indebtedness executed to said claimant 10 separate notes in différent amounts, 
payable at Richmond National Bank, Richniond. Ky., from 30 to (50 days after 
date, upon ail of which, except two, certain Humes connected with and in- 
terested in the bankrupt were sureties. The notes were ail negotiated to cer- 
tain banks, and upon nonpaymcnt at maturity were talien up by the claimant. 
The contention is that tl»e claimant Hiram Blow & Co., by taking thèse notes 
with sureties subséquent to the furnishing of the material and création of the 
indebtedness therefor and the acquisition of the right to the contingent lien, 
waived its right thereto. In support of this contention, 19 Am. & Eng. Enc. 
of Law, p. 30, and Jones on Liens, vol. 2, § 1519, are cited. The statement as 
to the law on the subject by the former is in thèse words: "The prevailing 
doctrine as to vendors and mechanics' liens seems to be that the taking of the 
note of a third person or the debtor's note or bond with surety or negotiable 
note drawn by a third person and indorsed by the debtor is presumptively a 
^^aîver of the lien. Tliis presum]>tion may, however, be rebutted by paroi 
évidence that it was not the intention of the parties that the lieu should be 
divested." The statement by the latter is in thèse words: "A lien is waived 
by talving collatéral security fo'r the debt which by opération of the statute 
might be secured by the lien. This is upon the idea that the taking of full 
security is inconsistent with the idea of there being a mechanic's lien upon 
tlie land for the same debt, or, in other words, the taking of such security 
sliows an intention to waive the security afforded by the statutory lien. It 
is imniaterial what such security be. if it only be distinct security. It may be 
a mortgage on the same or other property ; or a pledge or obligation of a 
third person; or a chattel mortgage, a guaranty, or an indorsed note." A 
further statement of Jones on Liens, vol. 2, § 152, is relied on by counsel for 
claimant. It is in thèse words: "That there are authorities which hold that 
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the taklng of security does not of itself show an Intention to waive a me- 
chanlc's lien, and that it is not waived unless the security is inconsistent 
with the lien. In eonformlty with this view, the taliing of security in the 
form of promissory notes of third persons bas been held not to discharge the 
lien unless the notes are expressly received in paynient, and the burden of 
proof is upon the debtor to show by direct and positive proof that the creditor 
ugreed so to reeeive them." 

The point at issue seems to be whether the taking of other security for the 
indebtedness Is presumptive évidence of a waiver of the lien or right thereto. 
It is not claimed that in and of itself it amounts to a waiver. According to 
one line of authorities, it is presumptive évidence thereof, and the burden is 
on the mechanic or materialman to show by relevant évidence that it was not 
in fact waived; and, according to the other, it is not such évidence, and the 
burden is on the debtor to show that in tact it was waived. I do not deem 
it essential to carefully examine the relevant décisions and détermine on which 
side of the question is the weight of authority. I hâve an idea that such an 
examination thereof will disclose that the weight of authority is in favor of 
the position that the acceptance of Personal security for his iudebtedness by 
a mechanic or materialman is not presumptive évidence of a waiver of his 
lien or right thereto. In determining this question, cases involving mortgages 
or liens accepted by mechanic or materialman on the same or otlier property 
should be put to one side. Thèse cases involve au élément not présent in 
oases involving personal security, nierely, and that élément is estopped. Howe 
V. Kindred, 42 Minu. 4-3.3, 44 N. W. 311. Judge Collins said: "ïhe reason 
usually given in the adjudicated cases for holding that a mechanic or material- 
man has lost his lien l)y taking security either uitou the property to which 
the lien attaches or upon other property is that subséquent lienholders and 
purchasers bave the right to rely upon the record and should be isrotected 
against secret liens." 

Possibly, also, cases involving vendors' liens should be put to one side. The 
vendor's lien is a créature of equity, and the same rule may not be applicable 
to a mechanic or materialman's lien, vî'liieh is a créature of statute, as is 
applicable to the former. The reason why I do not deem it essential to make 
such examination or détermination is that I think that it must be held that 
in Kentucky the rule is that acceptance of personal security by a mechanic 
<jr materialman is not presumptive évidence of a waiver of his lien or right 
thereto. 

In the case of Smith v. Well's Adm'x, 4 Bush (Ky.) 92, it was held that a 
landlord does not waive his exclusive lien for rent upon the tenant's property, 
which is a créature of statute, by taking personal security for the rent. 
.Tudge Hardin said : "The second ground on which a reversai is sought in- 
volves the inquiry whether Middleton did or not, in taking personal security 
for the rent, waive his lien on the tenant's property ; and, if he did not so 
waive his lien, whether the appellant, in conséquence of his suretyship as the 
assignée of Middleton, had a claini on the property of W. W. Smith which 
should bave been preferred to that acquired by the levy of the appellant's 
exécution. By the provisions of the Revised Statutes of 1S.j2 in relation to 
landlord and tenants, as amended in 18.j8 (2 Stanton, p. 99) it is provided that 
a landlord shall bave an exclusive lien on the produce of the farm or promises 
rented, on the flxtures, on the household furniture, and otlier personal prop- 
erty of the tenant or under tenant, found upon the rented premises, after 
possession is taken under the lease. Although it has been held under particu- 
iar circumstances that a vendor may waive bis lien for the purchase money 
by the acceptance of other security, the principle of such décisions is not, we 
think applicable to this case. There is nothing in the acceptance of personal 
security inconsistent with the lien conferred by the statute in a case like this, 
where there is no évidence of an intention to treat the original claim as dis- 
<:'barged by the acceptance of any mère obligation or the création of a new 
debt ; and it seems to us that a lien existed for the rent, although other se- 
curity was taken." 

Of course, if such is the law as to the landlord's statutory lien, it is also the 
law as to the mechanic or materialman's statutory lien, and évidence that 
Kuch is the law in the iatter case may be found in the statute itself. A statute 
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creating the orciinary mechaiiic and matei'ialman's lien was passed In tliis 

State as early as , and remained a law on tlio subject until said act of 

February 25, 1893 (Laws 1893, p. 505, c. 151), entitled "An act concerning 
liens," becanie a law, when it was substantially rc-euacted as article 1 of 
that act. It eoutained an express provision that tlie liens created thereby 
slionld not bave effect if seeurity sliould be taken for tbe labor performed or 
materials fnrnisbed. As the provision stood in chapter 70 of the General 
Statutes of Kentucky, it was in thèse words : "Nor shall the liens authorized 
by this chapter hâve effect if seeurity shall hâve been taken for the labor 
performed or material furnislied." That chapter had relation solely to tlie 
ordinary niechanic or materialman's lien. It did not include the liens covered 
by the acts of March 21, 1876, IMarch 17, 1882, and March, 1888, hereiubefore 
referred to. The provision as to the elïeet of takiug seeurity being limited 
to liens authorized by said chapter 70, it had no relation to the liens covered 
by said other acts. The effect of taking seeurity upon the liens covered there- 
by was left open to be determined by the principles of the conimon law. The 
act of February 25, 1893, entitled, "An act concerning liens," combined ail 
of said liens into one act; article 1 thereof covering the ordinary mechanic 
and materialman's liens, and article 3 covering said other three kinds of liens 
(■reated by said several acts as hereiubefore set forth. It also combined there- 
with what are called watercraft liens covered by article 2, livery stable keep- 
ers' and registers' liens covered by article 4, and keeper of jacks, stallions, and 
liulls' liens covered by article 5. The language of the former chapter 70 of 
tlie General Statutes in regard to the effect of taking seeurity was earried 
forward into article 1 of said act of February 25, 1893, exact'ly as it stood 
tlicre, so that the liens to be affected by the taking of seeurity was still as 
it liad been, "liens authorized by this chapter." There It could only hâve re- 
lation to the ordinary mechanic and materialman's liens, because they were 
ail the liens covered by chapter 70 of the General Statutes. The act of Feb- 
ruary 25, 1893, was not a chapter. It was merely an act. When It became 
incorporated in the Kentucky Statutes as a part thereof, it became a chapter, 
to wit, chapter 79. The act and chapter being a combination and ro-enactmcnt 
of a number of older acts substantially as they stood fonnerly, it is ques- 
tionable whether it was intended that the provision as to the effect of taking 
Personal seeurity should bave a wider scope than it had theretofore had. I 
hâve reached the conclusion that the Word "article," where it is used in 
article 3 in substitution for the vi'ord "act" in the former acts, was not in- 
tended to give the provision where it occurs wider scope than it formerly had. 
It is assumed by counsel on both sides herein that said provision as to tbe 
effect of taking seeurity had application to liens under article 3. I do not flnd 
It necessary to détermine this matter. Possibly it did hâve such application ; 
but, whether so or not, It bas had no application since the amendment of March 
21, 1890, for by said amendment said provision was repealed, and there bas 
been since tben no such statute as to any of the liens covered by chapter 79 
of Kentucky Statutes. 

The évidence then In the statute itself to which allusion bas been made of 
the fact that in Kentucky the taking of personal seeurity is not a presumptive 
évidence of a waiver of the mechanic or materialman's statutory lien Is the 
provision referred to as to the eft'ect of taking such seeurity. It would hardly 
bave been enacted if it had not been the law that otherwise tbe taking of seeurity 
was not presumptive évidence of such a waiver: but, however this may be, it 
must be accepted that the repeal of the provision is évidence of législative 
Intent that the liens created by the statute should no longer be afi'ected by the 
taking of seeurity. This is not the case of a repeal of a statute covering a 
certain subject in toto. It is simply a repeal of a particular provision In a 
statute covering a certain subjeet. The statute as It stood with that pro- 
vision enacted that the liens covered by it should be affected by the taking of 
seeurity. Its repeal was as mueh as to say that it should not be so affected. 

It is urged on behalf of claimants that, assuming that its taking personal 
seeurity is presumptive évidence of waiver, and the burden is on it to sliow 
that It was not Intended to waive thé lien thereby, it has rebutted that pre- 
sumption and shown that there was no such intention. The évidence eonsists 
of the affldavits of one of the partners in Hiram Blovv & Co. and its gênerai 
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manager to the effect that tliere was no intention on the part of sairt claini- 
ant to waive its lien and ttiat the porsonal security was taken as additional 
security. I doubt whether this is sutticient évidence of intention in case tlie 
taking of persoual security is presumptive évidence of waiver, or tlie burden 
is on clainiant to show that it was not intended to waive the lien. I aiu in- 
clined to thinlî that in such a case sonie facts mnst be shown from which it 
would be legitimate to infer tliat there was no such intention. But for the 
reasons heretofore stated I conclude that this ground is not well talien. 

5. A flfth and final ground upon which the trustée and contesting creditors 
base the contention which they hâve put forward is that the clalmant holds 
as assignée the claims which it has asserted. As to the claim referred to for 
a balance of $11,870.66, the claimant was the original créditer. It fumished 
the material that gave rise to that indebtedness, and for it, as heretofore 
stated, it received the bankrupt's 10 différent notes, which notes it negotiated 
to certain banks, and upon their nonpayment took up. It is therefore claimed 
that it holds said indebtedness as assignée, and not as originally. The other 
claim which it holds amounts to the sum of $2,870.6.3 and is on account of 
staves sold and delivered by Hubbard Bros, on four separate dates between 
and including May 25, 1905, and July 1, 1905. A note was given by the bank- 
rupt to said Hubbard Bros, for $l,î{75, eovering the amount of the last sale, 
and this note and amounts due on account of other three sales were duly as- 
signed to the claimant, and it asserts the whole of said indebtedness as as- 
signée of Hubbard Bros. 

ïhe position is taken that an assignée of a materialman is not entitled to 
the contingent lien created by the statute in question, and that upon the happen- 
ing of any of the prescribed contingencies it will not attaeh in his favor. The 
gênerai rule, no doubt, is that the assignment of an indebtedness carries with 
it any security it has. This is partieularly true of indebtedness secured by a 
mortgage or vendor's lien. It is also true of the indebtedness against a rail- 
road Company which a court of chancery will favor to the extent of giviug 
it a préférence when the railroad is placed in the hands of a receiver. An 
assignée of such indebtedness will be given such préférence as much as the 
original holder thereof. Trust Co. v. Walker, 107 U. S. 596, 2 Sup. Ct. 299. 
27 L. Ed. 490; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 675. 28 L. Ed. 
596; Northern Pac. R. Co. v. Lamont, 69 Fed. 73, 16 C, C. A. 364; Columbus 
S. ô H. R. Co. Appeals, 109 Fed. 177, 48 G. C. A. 275. In the Walker Case, 
Mr. Chief Justice Chase said : "This case dlifCers from that of Union Trust 
Company against Souther only in the fact that Walker, the présent inter- 
vener and appellee, is the assignée by purchase from the original holders of 
the claims, which he seeks to hâve paid and one of the questions arising is 
whether, being an assignée, and not an original hokler, he is entitled to pay- 
ment. We hâve no hésitation in answering this question in the aflirmative. 
As we bave said in Fosdiick v. Schall, 99 U. S. 25,3, 25 L. Ed. 3:î0, thèse creditors 
are paid, not because in law they hâve a lien on the mortgagcd property or 
income, but because in equity the eamings of the eompany constitute a fund 
for the payment of the expenses which their claims represeiit before any in- 
come arises which ought to be applied to the discluirge of the mortgage debt. 
Under such circuinstances, it is a matter of no importance that the original 
créditer has parted wlth the claim. The right is one that attaches to the debt, 
and not to the person of the original croditor. Consequently the right passes 
with an assignment of the debt." In the Lamont Case. Judge Caldwell said: 
"'rhe right of préférence is one that attaches to the debt and not to the person 
of tlie original creditor. Consequently the right passes to an assignée of the 
debt." And, in the Columbus S. & H. R. Co. Appeals Case, .ludge Lurtou 
Baid : "The third assignment of error in case No. 802, being the ai)peal of 
John P. McCune, trustée, should be sustained so far as to place McCune as 
the assignée labor claims upon the footing of the original parties. The préf- 
érence attaching t,o a loisor claim is to the claim, and not to the claimant, and 
passes with the claim ro an assignée." 

But what we hâve to do with hère is an indebtedness secured by a statutory 
lien or right of priority. The question has arisen under the bankrupt act 
as to whether an assignée is entitled to the priority given by section 64b(4) 
to wages due to workmen, clerks, or servants. It has beon held that he 
is not in the following cases, to wit: lu re Westlund (D. C.) 99 Fed. 399; 
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In re North Caroliua Car Co. (D. C.) 127 Fed. 178. The following author- 
ities State the law as tUere laid down: Loveland on Bankruptey, 726; Bran- 
denburg on Bankruptey, 1043 ; Collier on Bankruptey, 503 ; 5 Oye. 58G. It 
has been held tbat be is entltled to the priority so given in the following 
cases, to wlt: In re Brown, Fed. Cas. No. 1,974; In re 0. P. Harmon (D. C.) 
128 Fed. 170. The Sixth Cireuit Court of Appeals has had the question be- 
fore It in the case of Shropshire, WoodlifC & Co. v. Bush et al., from the Dis- 
trict Court of the Eastern District of Tennessee. Judge Clarke of that court 
held that the assignée is not entitled to the priority, and the Sixth Circuit 
Court of Appeals at its July session, 1906, certified the question to the Su- 
prême Court of the United States for décision. 27 Sup. Ct. 178, 204 U. S. 

186, 51 L. Ed. . In the case of In re Campbell (D. C.) 102 Fed. 686, it 

was held that the right to priority might be assigned after the flling of the 
pétition in bankruptey. 

The décisions as to whether the assignée in such instance is entitled to the 
priority are hardly relevant to the question hère. Those as to whether the 
assignée of a laborer or materialman is entitled to the lien conferred by a 
mechanic's lien or similar statute are more in point, if not decisively so. Mr. 
Preeman, in his note in Kimiey v. Duluth Ore Co., 49 Am. St. Rep. 530, thus 
States the condition of the décisions on this subject in one particular: "Per- 
fected Liens. Althoiigh there is a direct eonflict in the adjudicated cases on 
the subject, the great weiglit of authority, as well as the better reasoning, is 
in favor of the rule that a perfected mechanic's lien may be assigned, and 
the assignée may thereafter enforce it in his own name, and in the same 
method that the assignor might hâve done." It has been so held by the Su- 
prême Court of the United States in the case of Davis v. Bilsland, 18 Wall. 
659, 21 L. Ed. 969. Mr. Justice Bradley there said: "The plaintifC assigns 
three errors: * * « Second, that the claim of a mechanic for a statutory 
lien cannot be enforced by au assignée by a suit in his own name. In answer 
to this objection it is sufflcient to refer to the fourth section of the civil prac- 
tice act of Montana, whieh provides that actions shall be prosecuted in the 
name of the real jiarty in interest. McKillican has completed his claim by 
flling his lien before assigning it to the plaintiff. It was perfectly lawful for 
him to assign his claim. It was not agaiust any priuciple of public policy to 
do so. When assigned, the claim really belonged to the plaintiff, and accord- 
ing to the Code he was the proper person to bring suit upon it." 

Mr. Freeman in said note tlius states the law ou this subject in another 
particular: "Assignment of Right to Lien. On this topic also there is a eon- 
flict of authority, but the great majority of the cases maintain the proposi- 
tion that the assignée of a claim for work and labor or material furuished can- 
not flle the notice required by law and thereby ereate a lien, The right to 
create and perfect such lien is Personal to the mechanic and cannot be as- 
signed. Bven in most of those jurisdictions where the perfected lien is capable 
of assignment the mère inchoate right to a mechanic's lien before tlie lien has 
been perfected by the flling of the claim is not assignable." 

I regard the law as thus stated in both thèse particulars to be the better 
doctrine. The case we hâve hère is not that of a perfect lien at the time of 
the assignment. It is that of a contingent lien, and attaches only upon the 
happening of certain contingencies ; but its so attaching does not dépend upon 
the doing of anything by the laborer or materialman which may be said to 
ibe Personal to him. As we bave heretofore held, there is no requirement as 
to his flling a statement or notice. It attaches upon the happening of certain 
contingencies over which he has no control and entirely independent of him. 
It cornes, therefore, within the doctrine of the flrst line of décisions, and not 
within that of the other. 

But it is claimed that we are afCected hère by two décisions of the Court 
of Appeals of Kentucky, to wlt: Frailev v. Winchester. 96 Kv. 570. 29 S. W. 
446; Hutsell v. Bank, 102 Ky. 410, 43 S. W. 4G9, 39 L. R. A. 40.'i. In the 
former case it was held that the assignée of a laborer who was entitled to a 
lien under the act of March, 1888, now section 2492 of the Kentucky Statutes 
of 1903, cannot comply with section 3 thereof, now section 2494 of Kentucky 
Statutes of 1903, and thus préserve the lien. The laborer alone can comply 
therewith. Judge Paynter said: "The laborer not having done that which 



IN RE BENNETT. 703 

the law required as a prerequisite to tlie attaclmient of a lion, no lieu fol- 
lowed the debt into the haiids of the Pryses. ïlie lien being a statutory riglit. 
dépendent upon a substantial compliance with its terms, no rule ot equity can 
be invoked in this case to give that relief which a statute dénies or fails ta 
furnish." This case, theretore, cornes witbin that liue of cases laying dowu 
the law as set forth by Mr. Freeman in the second particular above. It is 
not applicable hère, because tlie statute in question liere does uot require the 
flling of a statement or notice by the laborer or materialmau, as herctoforo 
held. In the latter case it was held that the assignée of a rent note coiild 
uot collect it by what is called the "extraordinary remedy" of distress. This 
was so held because the remedy by distress can be exercised ouly by the hold- 
er of the reversion. This case, theretore, is not in point hère. 

It must be held, theretore, that the assignée of a laborer or materialman is 
entitled to the contingent lien created by the statute in question. If so, there 
is the greater reason that the clahnants should be entitled to that lien as to 
the larger claim asserted by it As to such claim, it was the original material- 
man. It simply negotiated the notes which it received for its elaim, becomiug 
bound as assigner to see to their payinent, and upon theiv nonpayment it took 
them up and reinstated itself in the owncrship of the claim. It was held by 
the Court of Appeals of Kentucky, in tlie case of Graham v. llolt, 4 B. Mon. 
61, under the ordinary mechanic's lien law, which then conta incd the clause 
that the taking of security would amount to a waiver of the lien, that a me- 
chanlc who had so negotiated notes taken for his claim and regained them 
was entitled to his lien. Judge Marshall said: "It is conteiuled, however, 
that the statute gives the lien to the mechanics and materialmen ouly, aiul 
that it is destroyed by the assignment of a note for the debt which it was iu- 
tended to secure. We do not concède this to be a legitimate conclusion from 
the premises stated, nor from the additional fact that the statute provides 
only for the enforcement of the lien by those persons to whom it is given. 
The question is not to whom the lien belongs, or by whom it niuy be asserted 
in case the debt is assigned, but whether it passes whoUy to the assignée, se 
as that he may enforce it without eveu making tlie original creditor a part.^'. 
which, however, we suppose should not be allowed, or whether a bénéficiai 
interest in it passes, to be enforced in the name or with the nssent of the 
original creditor as a party, or whether it remains wholly in tlio original par- 
ty, who still continues resi^onsible for the debt, and is to be enfor(;ed ouly 
when by again becoming the holder of the note he is again the creditor. Tiie 
statute gives an express lien for the benefit of the mechanics and materialmen 
referred to. It nowhere says, however, that it shall not be assignable, or tliat 
it shall be destroyed by the assignment of the debt which it is intouded to 
secure. Were it conceded, then, that in conséquence of the particular mode 
pointed out for its enforcement it does not, as other express liens do, pass 
absolutely to the assignée of the debt, it would be depriving the statute of the 
bénéficiai opération it was intended to hâve to give it such construction as 
would prevent the nicchanic or materialman from iising according to the ex- 
igencies of his business, the debt, for the security of which the lien is given, 
but at the péril of losing the securit.y. The statute did not iutend to prohibit 
the taking of a note, nor to restrict the use of it, nor, as we tbinl;;, to make the 
destruction of the lien the conséquence of the transfer of the del)t. If, then, 
it dots not pass to the assignée it remains with the payée as ultimate security 
for the debt for which he generally becomes responsible by his assignment; 
and, if the debt be due and unpaid, he may, within the year, enforce the lien 
for his own sole benefit, if he hâve taken up the note, or for the benefit of 
himself and the assignée, if the latter is williug to indulge hini by awaiting 
the resuit of that remedy." 

This case is old, it is true ; but that is not against it. It is true also that 
it has never been followed. This is because there bas been no occasion to 
follow it, so far as the Kentucky Reports show. Nor is it incousistent with 
Frailey v. Winchester, as is évident from what has been heretofore said. 

I conclude, theretore, that this grouud is not well taken. 

In View of the liue of reasoning herein put forth, I am constrained to hold 
that the claimant is entitled to the priority asserted, and orders will be drawa 
accordingly. 
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THE WILLIAM CHISIIOLM. THE OCEANICA. LEHIGH VALLEY 
TRANSP. GO. V. CHISHOLM et al. 

(Circuit Court of Appeals, SixtU Circuit. April 13, 1907.) 

No. 1,620. 

1. Collision— RuLEs for Navigation or Geeat Lakes— Construction of 

Passing Rule. 

Rule 17 of the rules of navigation for the Great Lalies and tbeir con- 
-neeting waters (Act Feb. 8, 1895, c. 64, § 1, 28 Stat. 645 [U. S. Comp. St. 
1901, p. 2891]), which provicies that "when two steam vessels are meet- 
ing end on, or nearly end on, so as to involve risli of collision, each shall 
alter her course to starboard, so that each shall pass on the port side of 
the other," bas référence to the position of the two vessels when they will 
be meeting and about to pass each other, and not to tbeir position when 
signais are given, if at that time they are on a temporary course from 
which they will départ before they will nearly approach each otber. 

2. Same — Steam Vessels Meeting— Violation of Passing Rules. 

A collision occurred at nigUt in Lake St. Clair, a short distance below the 
lovver end of the eut, between the steamships Ooeanica, going up, and the 
Cbisholm, coming down. The vessels were on the usiial courses, which 
would bring theni head on when they approached each other, and the night 
was calm and clear. Tbere was évidence tending to show tbat signais l:or 
passing port to port in accordance with the rules were exchanged, although 
that was in dispute ; but it was shown without contradiction that, when 
the vessels were some 1,500 feet apart and head on the Oceanica gave a 
signal of two blasts, which was assented to, and that the Chisbohn then 
put her helm bard astarboard and swung to port. It was also satisfac- 
torily shown that the Oceanica did not starboard her wheel, but either 
stopped and backed, or kept to the rigbt, and that the collision occurred 
some distance to the eastward of her original course. Held, tbat she was 
clearly cbargeable with fault adéquate to account for the collision, and 
tbat under the rule, which in sucli case raises a presumption in favor of the 
other vessel, which can be rebutted only by clear proof of contributory 
fault, the Chisholm could not be held in fault. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §§ 33-42. 

Signais of meeting vessels, see note to The New York, 30 O. C. A. 630.] 

3. Same— Damages Recovebable— Review of Findings on Appeal. 

The findings of a commissioner as to the damages recoverable for a 
collision, confiimed by the District Court, will not be disturbed on appeal, 
except for cxear error. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 10. Collision, § 306.] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan. 

On exceptions to the commissioner's report, Swan, District Judge, 
delivered the following opinion in the court below:' 

An interlocutory decree was granted in the above-entitled cause adjudging 
the Oceanica solely in fault for the collision between that steamer and the 
steamer William Chisholm and dismlssing the original libel. It was referred 
to the clerk to ascertain and report the damages suffered by the cross-libel- 
ants. The commissioner filed bis report November 23, 1904. The libelant bas 
filed nine exceptions to the report. 

(1) The flrst exception includes the allowance to the owners of the Chisholm 
for repairs to the hull of the steamer and compensation for the loss of ber 
use during détention for repairs neeessitated by said collision. 

(2) The second exception is directed speciflcally to the allowance of the 
item of repairs, $10,040.80, which is embraced in the first exception sub nom. 
"repairs." 
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Thèse may be considered togetlier. The reasonableness of the bills for the 
work done, and the fact that they were paid. is not questioned. It is denied 
that ail the repairs made were necessitated by the collision. The inquiry is, 
therefore : Were they made neeessary by the collision, or were they in part 
in rénovation of old injuries to the bottom of the Chisholm done prior to the 
collision. TTpon tliis question there is a confliet of testimony. It is claimed 
by the libelant that a large part of the repair bill was for injuries previous 
to the collision. While it is conceded that there were patches on the bottom 
plates before the collision, the cross-libelants' testimony is that, by settliug on 
the boulders when she sank, thèse and other plates were impaired by the 
sinking so as to necessitate removal and rerolling, and that the work done to 
the bottom and the repair bill therefor is limited strictly to the réparation of 
the collision injuries and those conséquent thereon by the sinkiug of the 
Chisholm after the collision. The work of repair, inclusive of the necessary 
removal of injured plates, required of necessity the repair of beams, angle 
irons, and other parts and pièces, and their repair and replacement or the 
substitution of new i)arts or pièces where required. Without discussing the 
proofs at length, it is suffleient to say that the évidence is not suflicient to 
overtiirn the commissioner's conclusions. Thèse exceptions are overruled. 

(3) The third exception is grounded on the allowance of •$] ,000.05 for lay 
days in dock while the Chisliolm was under repair for the damages to her huU 
caused by the collision and sinking. The criticism on this item is that it as- 
sumes that the work of repairing the steamer's bottom was part of the colli- 
sion damage, and that but seven days at the utmost were required to repair 
the break in the vessel's side. This assumption is not justified by the proofs. 
The steamer was laden with iron ore, and she was greatly injured when she 
settled on the boulders at the place of sinking. The testimony mainly relied 
upon that challenges the manner and time in which the repairs were done 
while the steamer was in dock is that of Mr. Oldham, but bis views are not 
suffleient to override the conclusion reached by the commissioner ou the testi- 
mony of other equally compétent witnesses that it was properly and expedi- 
tiously done. The attack upon the order in which the work was done is rather 
upon the methods and judgment of the Company which repaired the steamer. 
If the bottom was damaged, which is found to be the case, in what order it 
and other reiiairs should be made was for the company's détermination, and 
not for the owner of the steamer to décide. Libelant's wituess McDowell had 
no kuowledge of the injuries and the repairs necessitated by the collision, ex- 
cept what he saw in the survey. McDowelI's déposition, pp. 20, 27. On page 
2t he expresses the opinion that ,$19,000 allowed by the survey "was suffl- 
ciently high to cover ail the repairs called for by the survey," and, on page 
17, that to repair the bottom it would be necessary to hâve the vessel in the 
drydock — "longer in the dock for the repairs to the bottom — considerably 
longer" than would be required for the repair of the top sides. While it may 
be true that the cost of repairs exceeded the estimate made by the survey- 
ors, it is well known that a survey of this character is merely an estimate 
and freipientlv below the cost of the work. 

The claim that the repairs to the bottom were not caused by the collision, 
and that the vossel was in dock longer than necessary, is disproved by the 
proofs. 

It is further objected that the testimony is insufflcient to sustain the com- 
missioner's tinding as to the extent and cost of the repairs. The degree of évi- 
dence insisted ui)on by libelant is inq)racticable and unnecessary. It would 
be impossible for any witness to testify tliat i)articular plates, beams, angle 
irons and other material were put in certain places, or to identify each item 
charged for as used in réparation of the injury. The survey recognizes most 
of them as needful for that purpose, and it is suffleient that the shipowuer 
paid in good faith the bill renderod for the work. The presumption is that the 
work was done bona fide. Fraud is not to be presumeû, but must be establish- 
ed clearly. Over six years had elapsed before this testimony on the référence 
to ascertain and report the damages was taken. This delay was largely caused 
by libelant. The Chisholm had been repaired entirely before the cause was 
tried. It would hâve been impossible for any workman or witness after the re- 
153 F.— 45 
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pairs were complètes to hâve identlfled ail the several plates, parts, and pièces 
vvhich went into the work. ïhe painting of the vessel alone, as is customary 
after the métal has been restored, would hâve made identification next to impos- 
sible. The witness Richardson was présent during most of the repairs, and 
Oldham, libelant's witness. The surveyors certified (Exhibit 28) that she "had 
been strongly and ueatly repaired in accordance wlth the recommendation" 
in 1894 — flve years before this collision. No intervening injury to her bottom 
is shown until this collision. The bottom damage must be referred to this 
collision in the absence of proof of another cause. The proof given as to the 
charaeter and extent of the injuries and of the repairs necessitated thereby, 
with proof of the bona flde payment of the bills, therefore, is ail that can be 
reasonably exacted in such cases. Orhanovich v. Steam Tug America, 4 Fed. 
387-341, approved in The Bulgaria, 83 Fed. 312, 314 ; ïhe Bratsberg, 127 Fed. 
1005 ; The Providence, 98 Fed. 135. 

The onus of proving that repairs other than those resulting from the col- 
lision are included in the bills paid is upon the original libelant. The proofs 
are satisfactory that the Chisholm's bottom was injured — heavily laden as 
she was with iron ore — ^when she sank, and they make a case which justifled 
their allowauce by the commissioner. 

The findings of the commissioner are presumably correct. They stand on 
the same plane as a master's report in respect to the weight to be accorded to 
them, and, where they deal with conflicting testimony, are not to be set aside 
except for clear error or mistake. Egbert v. Baltimore, etc., Co., 2 Benediet, 
224, Fed. Cas. No. 4,305; Tilgham v. Proctor, 125 U. S. 149, 150, 8 Sup. Ct. 894, 
31 L. Ed. 604 ; The Providence, 98 Fed. 135, 38 C. C. A. 670. This exception 
has no merit, and is overruled. 

Fourth Exception. This is overruled. The services of the tugs were neces- 
sary. The steamer eould not be safely navigated after the collision without 
their aid. 

Fifth Exception. This is sustained. It is largely a charge for expenses of 
the owner of the Chisliolm in preserving their rights against the insurers of 
the steamer. This item of $11.39 Is disallowed. 

Slxth Exception. This is made to allowance of $90 (Exhibit 5) for tug bills^ 
going to and from the smiken Chishoim after the coliislon. The bill of $10' 
for tiig August 16, 1896, is not sustained by the testimony that the trip was 
necessary. Of course, it could not be allowed for taljiug lawj'ers and insurance 
agents to the wreck. No spécifie objection is made to the other items in Ex- 
hibit 5, and it is allowed at $80, instead of $[>0. 

Seventh Exception. This must be overruled. The brief for libelant States: 
"We hâve no ot)jection to the allowance of Carr's fee." That fee is the only 
subjeet of the exception. 

Eighth Exception. This is overruled. The voucher states that the trip was 
made in connection with the repairs, and the testimony of Richardson (page 
26) is that his expenses at Détroit and for the trip to Buffalo were not con- 
nected with the insurance of the Chishoim. There is no évidence to the con- 
trary. This charge seems sanctioned by Hobson v. Lord, 92 U. S. 412, 23 L. 
Ed. 613, which is autliority for allovving the expenses of an agent for the owner 
in lilte cases. If the owner were présent in person (or the protection of his 
interest in the injured vessel, in such cases his reasonable expenses and a fair 
allowance for his time and services would be proper as an élément of the dam- 
ages eaused him by the collision. No reason is given why like expenses in- 
curred by his agent in performing the services should not be reimbursed as a 
natural and necessary conséquence of the disaster. The judgment of the com- 
missioner who saw the witnesses and had an expérience of 35 years In référ- 
ences involving such questions as are hère presented carries great weight, 
and is not to be lightly disturbed. It would prolong an inqulry of this kind 
interminably if it were necessary for the owner of the injured vessel, in proof 
of damages, to adduce the testimony of every shipwright and métal worker 
who worked upon the repairs to verify each minute charge for labor or ma- 
terial which makes up the aggregate of the expense of restoration of the ves- 
sel to her condition preceding the collision or to require a sworn itemized 
statement of the time spent by each person employed in the work of raising 
and repair. The inquiry before the commissioner seems to hâve been search- 
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ingly conducted by both parties, and that officer had tlie betiefit of full ar- 
gument by the counsel for the respective parties. His conclusions weve ap- 
))arontly the resuit of délibération and his characteristically careful con- 
sidération. The proofs made it necessary for him to weigh eonflieting testi- 
mony. It is not enough to discrédit bis findings that the court might bave 
taken another view of contradieted questions of faet. It niust be sbown that 
this judgment was clearly wrong, or that he erred in the law. Furrer v. Fer- 
ris, 145 U. S. 132, 12 Sup. Ct. 821, 36 L. Ed. 649 ; The Cayuga, 59 Fed. 488, 8 
O. C. A. 188. 

Ninth Exception. This objects to the allowance of interest on cross-libelant's 
damages. The question was elaborately argued before the ('omniissioner, and, 
as upon every otber point in the case, the proofs are conflicting. The con- 
sidérations urged by both sides were heard at length by tlie coramissioner. 
The question of responsibility for the delay was the subject of testiniony which 
were weighed by hini, and no valid reasou is shown for disapproval of bis 
judgment upon that issue. Interest on disbursemeuts for repairs is generally 
allowed as a part of the damages. It is incumbent on libelant to show 
error by the commissioner in holding that there was no reason for deny- 
ing it in this case. The delay in taking tbo jiroof of damages wouhl seem to 
bave been held the fault of cross-libolant. The testimouy suhmitted with the 
commissioner's report, and on which it w.'is based, does not disprove the eor- 
l'ectness of bis finding on this point. This conclusion must stand, and the 
exception must be overruled. 

The report as herein modifled is confirmed, and ail otber exceptions thereto 
overruled.. This sustains exception 5 and the charge of $10 in exee])tion 6. 
The sum of the déductions froni the aniount allowed by the commissioner's 
report is tberefore $21.39. 

H. A. Kelley, for appellaiit. 

H. D. Goulder and F. S. Masten, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. Tliis is a suit in admiralty, whereiu 
the appellant, the Lehigh Valley Transportation Company, as owner 
of the steamship Oceanica, libeled the steamship Chishoim in a cause 
of collision. The appellees, claiming to be owners of the latter ves- 
sel, answered the libel, denying ail fault, and filed a cross-libel against 
the Oceanica, charging her with being at fault and solely responsible 
for the conséquences which ensued. The cross-libel having been an- 
swered, the testimony of the parties was taken in open court, and upon 
the hearing the libel of the appellant was dismissed, and the cross- 
libel of the appellees was sustained. The damages, with interest, were 
assessed at the sum of $61,618.65. A decree was entered for that 
amount and costs in favor of the cross-libelants. The damages of 
the Oceanica probably amounted to nearly an equal sum. 

The collision occurred a short distance below the lower end of the 
Cut, a dredged channel 800 feet wide, in Lake St. Clair, at about 11 
o'clock of the night of August 14, 1896. The Oceanica was a vessel 
about 262 feet long and 16 feet draught and was bound up, having a 
cargo of coal of 1,900 tons. The Chishoim was nearly as large, 
and was coming down carrying about the same tonnage of iron ore. 
A mile and three-quarters below the Cut is Windmill Point, on the 
port hand of vessels coming up, and on passing that the usual course 
for vessels of this size is, or was at that time, laid on the Lower 
Beacon Light, standing near the east side and at the lower end of the 
Cut. This course is straight east northeast, and is foUowed about 
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a mile and a half until the vessel approaches the lower end of the 
Cut, whereupon it swings to port about IJ points and proceeds up, 
or near, the midway of the channel. The course of vessels coming 
down is the reverse of this. The weather was calm and clear, and 
there was nothing in the conditions to create any difficuhy or embar- 
rassment in the navigation of the vessels. While the Oceanica was 
bearing up from opposite Windmill Point, on her heading for the 
Lower Beacon Light at the east side of the foot of the Cut, the Chis- 
holni was coming down the channel above. The Oceanica, directly 
after passing Windmill Point, had passed on her port side a tug 
and tow going down, with which she exchanged a signal of a single 
blast. The Chisholm, on coming to the lower end of the Cut, or 
shortly before, saw coming up on her starboard bow a small steamer, 
which proved to be the Cottrell and a tow. With this steamer she 
exchanged a signal of one blast and passed it starboard to starboard ; 
the little steamer swinging in as the Chisholm passed out of the Cut. 
Thus far there is no difficulty in perceiving the situation, and we 
corne to the period when the Oceanica and the Chisholm began, or 
should hâve begun, to establish their understanding for passing each 
other. From this time on, until immediately before the collision, the 
testimony, especialUy that concerning the signais given by each of the 
vessels, and much that relates to the distances between them when the 
signais were given, and to the maneuvers of the Oceanica for a few 
minutes before the collision, is in an almost hopeless conflict. The 
libel for the Oceanica charges that the signaling, distances, and ma- 
neuvering of the vessels were as f ollows : 

"That the saifl steamers eoutiuuecl on their respective courses, and when 
within the usual signaling distance the Oceanica sounded two blasts of her 
steam whistle to tlie said steamer Chisholm, wliich was answored by two 
blasts from the Chisholm. That at the samo tiuie the helin of the Oceanica was 
starboarded slightly. The Chisliohn was then nearly ahead, and showing her 
green and range lights, indieating that she wonld pass the Oceanica starboard 
to starboard. That the steamers contiuucd to approach, until they were a 
short distance apart, when suddenly the Chisholm blew one blast of her steam 
whistle, and exhibited ail of her lights to the watch on the Oceanica. The 
Oceanica replied with two blasts of her whiatle, and her engine was imme- 
diately checked. The Oceanica then blew four or five short blasts of her 
whistle, and her engine was stopped and backed. But the Chisholm, without 
apparently reduciug her speed, came on, swinging rapidly to port, and struck 
the stem of the Oceanica, crushing her in forward, below the water Une. The 
headway of the Oceanica was almost stopped, and the force of the collision 
drew her stem around to the eastward. The engine of the Oceanica continued 
to baek until she backed away from the Chisholm, when she turncd around 
down the river, uuder a hard ajiort helni. The water coming in rapidly, slu; 
was headed to the westward and au etïort luade to roach shallow water, but 
she sank in deep water." 

The Chisholm's statement in her answer and cross-libel is as f ollows : 

"The Oceanica blew to the (liisholm a passing signal of one blast, to which 
the Chisholm promptly responded with one blast, the vessels being then sub- 
stautially end on, and was about to port and draw over to starboard, the order 
having been given, when the l)ceauica blew to her a passing signal of two 
blasts and shut out her red liglit, evideutly having starboarded. The distance 
and positions of the vessels fully warrantiug it, the Chisholm replied with two 
blasts and promptly starboarded, in accordance with the signal, and was 
swinging uuder starboard helm. The vessels were about to pass starboard to 
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starboard, with no risk of danger of collision présent, wlien, as they approach- 
ed close to each otlier, tlie Oceanica opened up lier red liglit again and blew 
one short blast ol' ber vvbistie. The positions of tbe vessels ttieu, tbe sbort 
distance sejjarating them, and the fact that the Cblsbobn was swinging under 
starboard belm, niade it impossible to reeover and pass under single blast 
whistles, port to port, and so the Chisholm at once signaled to reverse her 
engine tull speed astern, which was proniptly done, englue whistles beiiig heard 
on the Oceanica, but the Oceanica, swinging rapidlj' to starboard, came into 
the Chisholm, then well to the eastward, with her headway nearly or quite 
stopped, strikiiig her on her starboard quarter, abreast of the engine room ; 
and such was the speed of the Oceanica and the weiglit and force of her blow, 
delivered stem on, that she eut into the Chisholm sonie 10 feet, making a breach 
down to her bilge, tlu-ough which the water poured in such quantifies that 
the stern of the Chisholm sank immediately to the bottom, substantially where 
she was struck." 

Thus it is seen that a very important question is whether the first 
passing signais given and answered were double blast signais, as claim- 
ed by the Oceanica, or single blast signais, as stated by the Chisholm. 
The crews on each vessel, as usual, maintain in their testimony the 
contest made by each ; but, before passing to the proofs, we should 
recur to the original libel. It is there alleged that the first signal was 
a double-blast signal from the Oceanica, and that this was replied to 
by two blasts from the Chisholm. Both sides agrée that at one time 
double blast signais were exchanged, though they do not agrée as to 
the time when this occurred. The allégation of the libel of the appel- 
lant is that the Oceanica began the signaling with two blasts, and that 
at that time the Chisholm was "nearly ahead." The Chisholm was at 
that time, it says, showing her green light, and that she was then 
coming out of the Cut. Her course would then be, according to the 
usual nav'gation, to swing to starboard down the reach toward Wind- 
mill Point, and the vessels would then be nearly end on. Such 
would be their position as they would approach each other, and such 
by the concurrence of the testimony from both vessels was what in 
fact occurred. By rule 17 of the rules prescribed for the navigation 
of the Great Lakes and their Connecting vvaters bv the Act of Feb- 
ruary 8, 1895, c. 64, § 1, 38 Stat. 64Ô [Il S. Comp.'St. 1901, p. 2891], 
it was provided that : 

"When two steam vessels are meeting end on, or nearly end on, so as to in- 
volve risk of collision, each sball alter her course to starboard, so that each 
shall pass on the port side of tbe otlier." 

Obviously, this language has référence to the position of the two 
vessels when they will be m.eeting and about to pass each other, and 
not to their position when signais are given, if at that time they are 
on a temporary course from which they will départ before they will 
nearlv approach each other. The Iron Chief, 03 Fed. 289, 11 C. C. 
A. 190. 22 U. S. App. 473; The John L. Harbrouck, 93 U. S. 405, 
23 L. Ed. 963; The Victory and The Plvmothean, 168 U. S. 410, 
418, 18 Sup. Ct. 149. 42 h. Ëd. 519; The D. S. Stetson, 4 Ben. 508, 
Fed. Cas. No. 4,104; The John Taylor, C Ben. 227, Fed. Cas. No. 
7,429 ; The Velocitv. L. R. 3 P. C. 44 ; The Oceano and The Virgo, 
3 Prob. Div. GO; Mars. CoUisions (2d Ed.) 473. 

The cases of the Velocity, supra, and of the Iron Chief, a case de- 
cided by this court, are good illustrations of this rule, the former be- 
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ing a case of collision in the River Thames, and the latter of a collision 
near the change of course from Waiska Bay into the channel below — 
and see the observations of Brett, L,. J., in the Bywell Castle, 4 Prob. 
Div., at page 234. What we hâve hère said is because the libel for 
the Oceanica states, as if it were a factor indicating the propriety of 
her course, that when the first passing signais were given "the Chis- 
holm was then nearly ahead and showing her green and range lights, 
indicating that he would pass the Oceanica starboard to starboard." 
The captain of the Chisholm says that at about that time she had the 
other vessel's green and red lights, which, of course, would locate his 
vessel as dead ahead of the Oceanica; but he also says that he was 
then turning down out of the Cut and coming on to the course toward 
Windmill Point. It is obvious that in thèse conditions the Chisholm 
would be showing her green lights to the other vessel until she had 
completed her turn and was substantially head on with her, and if, 
as her libel implies, the Oceanica accepted the green light as an indi- 
cation that the Chisholm intended to pass her on the starboard hand, 
it was at fault in adopting that conclusion. 

But the testimony leaves no doubt that thèse vessels were meeting 
each other nearly end on for an amply sufKcient time to comply with 
the seventeenth rule, and the answer and the proof of the Chisholm 
are to the effect that, at the time when the passing signais of two blasts 
were exchanged, the vessels were coming into that position. In thèse 
conditions the Oceanica was at fault, if, as her libel tends to show and 
her testimony states, she at no time gave other than double-blast sig- 
nais. This she had no right to do, if they required her to take the 
wrong course. But we are satisfied that her libel in this respect is 
not true. On the contrary, we are convinced that she gave and re- 
ceived a signal of a single blast a considérable time before she gave 
her signal of two blasts, and that the latter was not given until the 
vessels nearly approached each other. This for several reasons: 
First, because from her position she would be likely to choose the 
ordinary way of passing; second, because the original exchanging 
of a single blast and the later giving of a double blast by the Oceanica 
explains, and is consistent with, the action of the Chisholm. It seems 
incredible that she should bave so suddenly swung off to port under a 
hard astarboard wheel, unless she had suddenly been constrained by 
the Oceanica to alter her previous course ; third, because it seems to us 
that the nearness of the Oceanica to the Chisholm, when, as the 
Oceanica states, the double blasts were exchanged, indicates that 
pilots having proper regard to their duties would not hâve so long 
delayed their passing agreement; besides, there is a quality in the 
évidence of those on the Chisholm which is more persuasive than that 
coming from the Oceanica, and the judge of the District Court, who 
saw and heard the witnesses, seems to hâve had the same impression ; 
finally, the case made for the Oceanica is so irreconcilable with the 
locality of the collision that confidence in any part of the testimony is 
seriously shaken. 

One would hâve expected that some light upon the circumstances 
of the collision might hâve been shown by the crew of the Cottrell, 
which was not far ofif. The captain of that vessel was called by the 
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jtïdge to testify; neither of the parties being willing to vouch for him. 
But his testimony proved pointless and inane. 

The darkest part of the case is the conduct of the Oceanica after the 
time when she gave her two-blast signal, and when she saw the Chis- 
liolm turning out abruptly on her hard astarboard wheel. There was 
no reason why she should not hâve turned to port and proceeded 
in accordance with her response. There was even less danger in 
doing that than in remaining where she was or in checking and back- 
ing, which would hâve a tendency to throw her stem to starboard. 
She gave testimony tending to show, and her counsel argues, that 
she nearly stopped in her course and remained almost dead on the 
line where slie was, overcoming her progress by checking and back- 
ing, and that while she was doing this she was struck on her stem 
by the broadside of the Chishohn; but there are strong indications 
which discrédit even this story, faulty as this conduct would hâve 
been. The captain of the Oceanica testifies that the Chisholm was 
already sunk on her heel when the two vessels came apart after the 
collision, and she was later found there, with her head down stream, 
apparently drifted around on her heel, in the direction of the current, 
while sinking. The place where she sunk was about 800 feet distant 
to the east from the course which the Oceanica would hâve taken if 
she had gone straight ahead. This demonstrates that the Oceanica 
had, after her signal, gone far ofï to starboard, and is very per- 
suasive that she was not checking and backing until immediately be- 
fore the collision. It seeras difficult to believe that her conduct could 
be so wanton ; but, in this maze of contradictions in the proof, one's 
judgnient feels on safest ground when it finds a substantially incon- 
testable fact from which to estimate the probabilities ; and the place 
where the collision occurred is satisfactorily proved. The severity 
of the wound in the side of the Chisholm by the stem of the Oceanica, 
an opening 18 feet in length from top to bottom and 6 feet wide, while 
not conclusive, rather tends to confirm the belief that the Oceanica 
was still adv^ancing with considérable speed at the time of the collision, 
notwithstanding she had reversed her engine a short time before, 
as the évidence seems to prove. 

\Ve hâve no hésitation in holding that the Oceanica was rightly 
condemned. 

We are next required to consider the case against the Chisholm. 
The testimony from those on that vessel, to which, as we hâve said, 
we are inclined to give the greater crédit, is that, while the vessels 
were at a proper distance apart, the Oceanica blew a passing signal 
of one blast, to which the Chisholm responded with one and checked 
down; that at this time the vessels were nearly ahead of each other; 
that the Chisholm ported her wheel a little ; that they continued to 
approach each other, both vessels showing their green and red range 
lights ; that when they were about 1,500 to 2,000 feet apart, and 
there was no difficulty in passiiig either port to port or starboard to 
starboard, the Oceanica blew a double blast, to which the Chisholm 
responded with two and immediately turned her wheel hard astar- 
board, turning out sharply to port, and closed out the red Hght of 
the Oceanica; that soon thereafter the Oceanica showed her red 
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light again and blew one blast of her whistle, to which the Chishoira 
did not reply, but signaled her engineer by two whistles to reverse, 
which was done; that the signal to the engineer was repeated, and a 
further signal was given to back the vessel, and thèse orders were 
complied with; that the resuit of the backing was to turn ti:e stern 
of the Chisholm away from the direction the Oceanica was then com- 
ing, but the latter struck the Chisholm on her starboard quarter, neir 
the engine room, well aft, at about a right angle; that the Chishoira 
filled rapidly at the opening and sank on her heel. If thèse were tlie 
facts, we see no fair ground for reversing the decree which absolved 
the Chisholm from fault. We are convinced that the account she 
gives of her conduct is substantially correct. Some criticism is made 
by counsel for appellant upon the statement that the Chisholm put 
her helm hard astarboard and swung out so rapidly to port on getting 
the double-blast signal of the other vessel and of her capt'ain's explana- 
tion, when he says : "I wanted to quit that business. I wanted to get 
far enough away, so there would be no more exchanging of whistles." 
But if, as he says, there had been a reversai of the original signal, and 
that at the near approach of the vessels, we do not think bis explana- 
tion altogether unreasonable. But both sides agrée that in fact the 
Chisholm swung out rapidly, as stated. She must bave had some mo- 
tive for it; and if, as we think, her turning to port was done upon 
the invitation of the Oceanica, it does not lie in the mouth of the latter 
to complain of it. The Chishoira went ofï into water where the 
Oceanica had no right to be, and where the Chisholm was in no other 
danger. 

We bave discussed the case, as we suppose, upon ail the relevant 
material facts, and do not differ from the conclusions of the District 
Court ; but, upon a doser analysis of the more critical facts, we think 
it might be fairly summed up in this : That, without deciding the 
controversy whether a passing signal of a single blast had been ex- 
changed or any other issue concerning preceding events, we find upon 
the concurrence of the testimony of both sides th-^t the two vessels 
were approaching each other head and head, or nearly so, for a length 
of time before they would meet amply sufficient to make provision for 
passing. If they continued on such courses, there wouVl be risk of 
collision. If the Oceanica, before the vessels were laid on thèse 
courses, but in anticipation thereof, had given a signal of one bbst, 
as it was her duty to do, and that had been assented to, she had no 
right to change it, being under no necessity, and the other vessel was 
bound to assume that they were to pass port to port until the Oceanica 
gave clear signs that she was not complying with the agreement ; if 
she changed her purpose while they were proceeding end on and blew 
two blasts, she was bound to proceed accordingly and go out to port. 
But if, as she claims, she had given a double blast before the ves- 
sels came head and head, and had given no other, she was equa'ly 
bound to go to port for passing, and in either case there wis nothing 
in the conditions which made this dangerous or difficult. Her double 
blast would mean to the Chisholm "I am directing my course to port." 
If she was in doubt of the intention of the other vessel, she was bound 
to give an alarm whistle and check or stop and reverse, if necessary, 
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as reqnired by rule 26 ; but, if she gave no notice of any embarrass- 
ment, tlie Chisholm was entitled to assume that she liad none, and 
proceed accordingly. Thus, upon any fairly possible construction of 
the facts, the Oceanica was grossly at fault. By her own account, 
althougli she at no time gave or assented to any other than a double- 
blast signal, she was never on the west side of the midway of the 
sailing course, and, if the clear indications are to be relied upon, she 
came into collision at least 800 feet to her starboard of the course 
she had been proceeding on, and she had given no notice of any 
doubt or diflîculty, unless it be that she was whistling at the time when 
the collision was impending and beyond escape. It seems clear that 
but for her misconduct the collision would not hâve happened. 

In thèse circumstances, the Chisholm is entitled to be judged by the 
rule long foUowed by the courts of England and of this country 
that when one vessel, clearly shown to hâve been guilty of a fault 
adéquate in itself to account for the collision, seeks to impugn the 
management of the other vessel, there is a presumption in favor of 
the latter, which can be rebutted only bv clear proof of a contributing 
fault. Tl^e Catherine, 2 H^gg. Adm. 145 ; The Sisters, 14 L. T. N. 
S. 338: The Citv of New York. 147 U. S. 72-, 85, 13 vSup. Ct. 211, 
37 h. Ed. 84: The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 3!) L. Ed. 
943; The Umbna, lOfi U. S. 404, 409, 17 Sup. Ct. 610. 41 L. Ed. 
1053; The Victorv and The Plvmothean, 108 U. S. 410, 423, 18 
Sup. Ct. 1!9, -!2 E.'Ed. 519; The'.D. H. Miller, 76 Fed. 877, 22 C. C. 
A. 597, 33 U. S. App. 717; The Cornet, 9 Blatchf. 323, Fed. Cas. 
No. 3,0^1; T'^e Sunnvside, 1 Brown's Adm. 227, Fed. Cas. No. 13,- 
r;20: The Athabasca (D. C.) 45 Fed. 651; The Mexico (D. C.) 78 
Fed. 653. 

'l'ried bv tbis rule, we think the Chisholm could not be justly held 
res'^onsibie. But it seems proper to say that, aside from the rule just 
mentioned. ^'-e should be unable to specify any ground on which 
we should th'nk it right to charge that vessel. 

Some auest'ons are presented by the brief of appellant in regard to 
the extent of the damages recovered. One is in substance that in 
making renai^'s on the Chisholm it was found that some of her bottom 
plates vere indented and broken, and it is alleged that they were 
in a defective condition at the time of the accident, and that the ap- 
pellant should not be charged the expense of new material; and. 
further, that more new plates and more extensive repairs were made 
and charged for than was necessary to renew the vessel. There is 
évidence to sliow that the bottom of the Chisholm was considerably 
bent and the plates somewhat broken ; but there was évidence that 
she saîik on stony ground, and that the boulders under her may bave 
been responsible for the condition of her bottom. There was also 
conflicf ng évidence in regard to the necessity for so much new ma- 
terial in making repiirs; but thèse matters were fully considered by 
the commissioner, and bis findings were confirmed by the court. 
We do not find such clear error in this regard as would, under the 
estabh'ched ru1e, justify us in disturbing the decree. The Cayuga, 
59 Fed. J83, 8 C. C. A. 188; The La Bourgoyne, 144 Fed. 781, 75 
C. C. A. 647. 
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The commissioner's report included interest on tlie damages, as 
is the usual practice. The appellant objected to this, for the reason 
that the case was so long spun out by delays in taking the testimony, 
which continued for several years; and the delays it is said were 
caused by the courisel for the appellees'. It is nôt clear to us that 
the ground as stated is sufficient to require the withholding of in- 
terest. But, in ail events, the court below knew more about the 
circumstances than we can know. In fact, there is nothing in the 
record which we can lay hold of in order to judge whether the com- 
plaint is well founded or not, or whether one side was more respons- 
ible for the delay than the other. 

The resuit is that the decree of the court below must be affirmed, 
with costs. 



MILLBK V. SÏEELE. 

(Circuit Court of Appeais, Sixtli Circuit. May 15, 1907.> 

No. 1,644. 

1. WiLLS— Creditobs of Testator— Action Against Legatee— Form. 

An action in tlie fédéral court against a legatee in his lifetime, in which 
action only a money judgment without discovery or aecouuting was asked, 
was properly brought at law under Rev. St. § T23 [U. S. Comp. St. 1901, 
p. 583], declariug that suits in equity shall not be sustained in United 
States courts in any case where a plain, adéquate, and complète remedy 
inay be had at law. 

2. Courts— FEDERAL Courts— Procédure— Effect of State Law— Witnesses 

— CoMPETENCY— Transaction with Person Since Deceased. 

In a suit in the fédéral court against a legatee on a contract for services 
rendered testator in his lifetime, whether plaintiflî was a compétent wit- 
ness should be determined by the fédéral law, and not by the law of 
the State where the suit was brought, or the law of the state where the 
services were performed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 925, 
984. 

Competency In fédéral courts, following state practice, see notes to 
O'Connell v. Reed, 5 C. C. A. 602, and Bank of California v. Cowan, 21 
C. C. A. 278.] 

-3. Witnesses— Competency— Transaction with Décèdent— Action Against 
Legatee— Statutes. 

Rev. St. § 858 [U. S. Comp. St. 1901, p. 059], declaring that no witness 
shall be excluded because of interest, except that In actions by or against 
'executors, administrators, or guardians neither party shall be allowed to 
testify against the other as to any transaction with or statement by 
testator, intestate, or ward, unless called to testify thereto by the op- 
posite party, did not incapacitate plaintifC to testify in an action against 
a legatee for services rendered testator. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, §§ 
653-657.] 

4. WiLLS— Debts of Testator— Action Against Legatee- Contract fob 
Services— Relation of Parties — Instructions. 

In a suit against a legatee on testator's express contract to pay plain- 
tlff for services rendered him, the court properly chargea that the relation 
of the parties was a circumstance bearing on the probability of there 
being such a contract, and that, if the contract was not made, if plain- 
tifC's relation to testator was that of his betrothed or future wife, and the 
services were rendered in that relation, she could not recover. 
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5. Evidence— SurnciENCT and Weight of Evidence. 

In a suit against a legatee on a contract for services betvceen plain- 
tiff and testator, it was net error for tlie court to refuse to cliarge that 
tlie proof of plaintiff's clalm must be ciear and unequivocal in order to 
entitle her to recover ; a prépondérance of tlie évidence being sufflcient. 

6. CouBTs— Fedeeal Courts— Procédure— Wbit of Errok— Scope of Review 

— ^MoTioK FOB New Trial. 

Tlie action of the fédéral court in refusing a motion for a new trial 
is not reviewable on a writ of error. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 037.] 

7. Teial— Verdict— Amendment. 

A verdict may be amended witli référence to both matters of form 
and substance during the term, eitlier by référence to the judge's notes 
talien at the trial, or by other satisfactory évidence. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 46, Trial, §§ 791-801.] 

8. Same— Intebest. 

A pétition, in an action against a legatee on an express contract between 
lilaintiff and testator for plaintiCE's services, alleged that testator died 
December 29, 1901, and prayed judgment for $21,000 and interest from 
that date. The jury returned a verdict flnding the issues in favor of 
plaintiflC and awarding her $21,000 and Interest. HeUl that, the date of 
testator's breach of contract being flxed by his death, the court was justi- 
fled in amending the verdict during the term by adding interest from 
that date. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

Jacob Shroder, for plaintifï in error. 
Frank W. Cottle, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is an action at law prosecuted 
by the défendant in error, Mary L. Steele, to recover from the plain- 
tifï in error a sum which she claims to be due her under a con- 
tract for services rendered to John M. Wilson, who died December 29, 
1901, leaving a will whereby he bequeathed ail his estate to Eliza B. 
Miller, the défendant below. Miss Steele and said Wilson were 
résidents of the city of New York at the time when the contract 
is' alleged to hâve been made and while the services were being rend- 
ered ; the former being a teacher in the public schools, and the latter 
an inspecter at the customs office in that city. He died at Cincinnati, 
while on a visit to Mrs. Miller, who was his sister. His will was pro- 
bated in New York. The husband of Mrs. Miller was appointed sole 
executor, administered the estate, and turned over to Mrs. Miller the 
whole sum remaining thereof after paying debts and expenses; the 
sum received by her being about $70,000. The executor's accounts 
were settled in the Surrogate's Court, and he was discharged May 19, 
1903. Mrs. Miller was and is a citizen of Ohio, résident at Cincinnati. 
This suit was brought in the Circuit Court of the United States for 
the Southern District of Ohio, July 5, 1905. It is founded upon certain 
provisions of the New York Code of Civil Procédure, giving a remedy 
to creditors of deceased persons who hâve not proved their claims 
during the course of ordinary administration, whereby they may 
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obtain satisfaction of their debts from, legatees and other beneficiaries 
who h'ave received assets of the estate. 

In her pétition the plaintiff (below) stated that shç rendered the 
work, labor, and services for which she sues as nurse for said Wilson, 
who was an invalid, and "that at the time of and during the perform- 
ance of the worlc, labor and services, above referred to, said John M. 
Wilson, now deceased, promised and agrecd to pay this plaintiiï there- 
for the sum of $25,000, in cash, or in securities of the value of $25,- 
000, and, in the event of bis decease prior to such paj'ment, he prom- 
ised and agreed to make a testamentary bequest to plaintiff of such 
sum to be paid to her out of bis estate, or to set aside securities of 
the value of $35,000, as plaintift"'s property to be delivered to her upon 
his decease. That said plaintiff, in reliance upon said promise and 
agreement, fuUy performed such work, labor, and services on her part, 
but John M. Wilson, now deceased, failed to make any testamentary 
bequest to plaintiff of such sum or any part thereof, nor did he set 
aside securities of the value of $25,000 or any securities as plaintiff 's 
property to be delivered to plaintiff upon his decease, nor bas plaintiff 
received any payment or recompense for such services from John M. 
Wilson, now deceased, or from his estate, except that plaintiff bas re- 
ceived the sum of $4,000 on account thereof." She then proceeds to 
State the making of the will, the death of the testator, the probate of 
the will, the administration, that the publication of notices to prove 
claims was unknown to her, and that the défendant as sole legatee had 
received the assets, which consisted of personal property amounting 
to $100,000. She thereupon prayed "judgment against the défend- 
ant for the sum of $31,000 and interest from the 29th day of De- 
cember, 1901." The sections of the New York Code relied upon were 
sections 1837, 1838, and 1841. Thèse, with sections 1839 and 1840, 
which are exhibited by the answer of the défendant read as follows: 

"Sec. 1837. An action may be maintained as prescribed In this article 
against the survivin}; husband or wife of a décèdent and the next of kin of 
an intestate or the next of liin or legatees of a testator to recover, to the 
extent of assets paid or distributed to theni, for a debt of the décèdent upon 
whieh an action mifrht hâve beon maintained against the execaitor or admin- 
istrator. The neglect of the creditor to présent his claim to the executor 
or administrator within the time prescribed by law for that purpose, does not 
Impair his right to maintain such au action. 

"Sec. 1838. An action, specified in the last section, must be brought, eitlier 
iointly against the sur%'iving husband or wife and ail the legatees, or ail the 
next of kiu, as the case may be, or at the plaintifC's élection against one of 
them only. But where a legacy is received by tvvo or more persons jointly, 
they are deemed one legatee within the meaning of each provision of this 
. article, relatlug to legatees. 

"Sec. 1839. Where a joint action is brought as prescribed In the last sec- 
tion, the whole sum which the plaintiff. is entitled to recover, must be ap- 
portloned among the défendants, in proportion to the legacy or distributive 
share, as the case may be, received by each of them ; and the final judgment 
must award against each défendant separately the proportionate sum thus 
ascertained. The costs of the action, if the plaintiff is entitled to costs, must 
be apportioned in like maimer ; except that the expense of serving of sum- 
mons upon each défendant must be taxed against him only, and one sherlff's 
fee for returning an exécution may be taxed against each défendant against 
whom any sum is awarded. 
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"Sec. 1840. Where an action is bronght against the surviving husband or 
wife only, or against one only of tlie next of Icin or legatees, tlie sum wiiicli 
tiie plaintilï is entitled to recover, canuot exceed tlie sum wliicli be wonld 
bave been entitled to reoover from tbe same défendant, in action brougbt 
as prescribed in tbe last section. 

"Sec. 1841. If tbe action is bronght against a legatee, or against ail tbe 
legatees, tbe plaintiff must show, eitber, (1) tbat no asscts werc delivered by 
tbe executor or adniinistrator of tbe décèdent, to tbe surviving busband or 
wife, or uext of kiu ; or (2) tbat tbe value of assets, so delivered bas been 
recovered by some otlier ereditor ; or (.S) tbat those assets, after paynient of 
tbe expenses of administration and preferred demauds, are not sullicient to 
satisfy tbe demand of tbe plaintifC ; in wbicli case, be can recover only for 
deflcieucy." 

For the défendant a demurrer to the pétition was filed on the 
ground, as therein assigned, "that this court is without jurisdiction at 
law of the cause set forth in the pétition." The demurrer was over- 
ruled. The défendant thereupon answered the pétition "without waiv- 
ing- her objection to the jurisdiction at law," admitting the death of 
Wilson, the making and probate of his will, the administration by the 
executor, her receipt of the assets as sole legatee, that the testator 
left no wife or children, and that, although he left next of kin, none of 
the assets came to them except those delivered to her. For her second 
défense she set out sections 1837, 1838, 1839, and 1840 of the New 
York Code, above mentioned, and concluded that "by reason thereof 
this court cannot take cognizance of this case on its law side." The 
making of the alleged contract between the plaintiff and Wilson was 
denied by the gênerai déniai of matters not admitted. Upon the trial 
évidence was adduced tending to show the making of the contract al- 
leged in the pétition and the rendition of the services as therein al- 
leged. From the évidence it further appeared that, at the time 
when the services were rendered, the parties to the contract were 
engaged to be married at some future time, the date not being fîxed, 
but depending on subséquent conditions, and that they lived in the 
same tenement, but on différent floors, or in différent rooms on the 
same floor, but not as husband and wife. There was évidence that he 
paid the rent for both, some of the time at least ; but this was denied 
by the plaintiff'. The plaintiff was permitted to testify in her own be- 
half, against the objection of the défendant, that she was incom- 
pétent, and an exception was duly taken. At the conclusion of the 
évidence severàl requests for instruction to the jury were presented by 
counsel for défendant, but only one of them need now be stated. This 
was as follows: 

"If tbe relation between tbe plaintiff and .Tobn Wilson were as parties af- 
fianced or betrotbed to each otber. and if during tbe period of tbis relation- 
sbip tbey were living in one bonsebold and as mombers of one family. and 
if during such relationsbip and mode of living the services claimed by plain- 
tiff to hâve been rendered for Wilson were in fact rendered for him, in sucb 
case it is incnmbent on plaintiff to establish lier claim by clear and unequivo- 
cal proof of the existence of an express contract. In such case no claim can 
be allowed to rest on an implied contract. The contract must be an express 
one, which must be proven by clear and unequivocal proof ; it is not suffl- 
cient to prove tbe existence of a contract or its terms by only a prépondér- 
ance of the évidence. The court refused to give said spécial instruction, to 
whlch ruling of the court counsel for the défendant at the time excepted." 
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The court in its instructions to the jury, after observing that the 
engagement between the parties was not set up in the pleadings, but 
had "been brought into the case as one of the circumstances tending 
to throw Hght upon the contract which is set up and reUed upon," said : 

"Under this contract she was not the betrothed of Wilson ; she was simply 
a servant. New, the promise set up in the contract, if made with référence 
to making provision for her as his future wife, then such promise would not 
support the contract set up hère ; but if the promise was, as she clalms it to 
be, a promise to pay her $25,000 for worls and labor and services to an in- 
valid, as his nurse, attendant, and companion, if the évidence satisfles you 
that that was the contract, and that he failed to perform it, and there is no 
question about that, he never did pay her $25,000, he made no provision for 
sucli payment in his will, and, so far as we are advised, he never set aside 
any securities to be delivered to her after his death, if that was the con- 
tract, and she performed it, then she would be entitled to recover the auiount 
claimed in the pétition, $21,000, it being admitted in the pétition that $4,000 
bas been paid. But if the contract was not made, if her relation to him was 
that of his betrothed, his future wife, if that was the relation, and the serv- 
ices were rendered in that relation, then she would not be entitled to recover. 
In other words, if the purpose was to make some provision for her as his in- 
tended wife, especially in contemplation of his death, then no promise or un- 
dertaking of that kind would fall under this contract. Under this contract, 
she would not be entitled to recover upon any such promise. But if the 
promise was made under this contract, if she agreed to render service, and 
he agreed to pay her .$25,000 for that service, irrespective of any relation 
existing between them as persons engaged to be married, then, as I bave 
said, she would be entitled to recover." 

The jury returned their verdict as follows : 

"We, the jury, herein do find the issues joined in favor of the plaintifC, 
and that she be awarded $21,000 and interest." 

A motion for a new trial was made and overruled, and judgment 
was thereupon entered. The judgment entry is as follows : 

"On considération whereof, the court, being fully advised In the premises, 
doth find that said motion is not well taken, and should be overruled, and 
that a judgment should be rendered on said verdict, including interest from 
December 29, 1901. 

"It is therefore ordered and adjudged by the court that the motion of the 
défendant for a new trial be, and the same hereby is, overruled, and that the 
plaintifC, Mary L. Steele recover of the défendant, Eliza B. Miller, the sum 

of $26,817, together with her costs herein expended, taxed at $r— , for which 

let exécution issue, to ail of which défendant Eliza B. Miller by her counsel 
excepts." 

The assignments of error are very numerous. But counsel for the 
plaintiff in error hâve, for their own convenience and that of the court, 
summarized their points for argument in an easily managed form, a 
practice much to be commended. The complaint is of errors : 

"(1) In the rulings of the court on the ground of Jurisdiction presented in 
the various forms. 

"(2) In the rulings of the court in the admission of évidence. 

"(3) In the action of the court in refusing to give the spécial charges re- 
quested by the défendant below. 

"(4) In the action of the court overruling the motion for a new trial. 

"(5) In the judgment entered upon the verdict." 

We will take them up in this order. 

1. It is urged that the case of the plaintiff as stated in her pétition 
was not cognizable at law, but was one exclusively of equity jurisdic- 
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tion. It should be admitted, as contended, that in the fédéral courts 
there bas always been, and still continues to be, a settled, but not al- 
ways clearly defined, line of distinction between cases at law and in 
equity, and there is a corresponding différence in the sphères of juris- 
diction which the court exercises over them. It is generally true that 
cases of one character can not be tried in the jurisdiction appropriate 
to the other. The leading and dominant proposition is that, when the 
capacity of a court of law is sufficient to give a suitable remedy, that 
is the proper forum in which to try the cause and obtain the proper 
relief. The judiciary act (Rev. St. 723 [U. S. Comp. St. 1901, p. 
583] ) emphasized the rule when it declared, in section 16, that "suits 
in equity shall not be sustained in either of the courts of the United 
States, in any case where a plain, adéquate and complète remedy may 
be had at law." The remedy may be inadéquate because the procédure 
at law is too inflexible to suit the exigencies of the case, or because 
the relief which a common-law judgment can afford is not adaptable 
to the peculiar facts. When neither of thèse difïiculties are in the way, 
there can be no reason for resorting to a court of equity. The dé- 
cisions upon this subject are too numerous for an exhaustive citation. 
Some of them are : Boyce's Ex'rs v. Grundv, 9 Pet. 275, 9 L,. Ed. 
127 ; Hipp V. Eabin, 19 How. 271, 15 L. Ed. 633 ; Parker v. Win- 
nipiseogee, etc., Co., 2 Black. 545, 17 L. Ed. 333 ; Insurance Co. v. 
Bailev, 13 Wall. 616, 20 L- Ed. 501 ; Lewis v. Cocks, 23 Wall. 466, 
23 L. Ed. 70 ; Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 
L. Ed. 451; Drexel v. Berney, 122 U. S. 241, 7 Sup. Ct. 1200, 30 L. 
Ed. 1219. 

There is a numerous class of cases where there is a concurrent ju- 
risdiction in courts of law and equity. This has resulted largely 
from the extensions of the jurisdiction of the courts of law into the 
field formerly exclusively occupied by courts of equity, and in such 
cases the plaintiff may resort to either. See the observations of Mr. 
Justice Cowen in McCrea v. Purmont, 16 Wend. (N. Y.) at pages 
465, 466, 30 Am. Dec. 103. And see Kennedy v. Gibson, 8 Wall. 
498, 505, 19 E. Ed. 476. 

In the présent case the judgment sought was one for a sum of 
money which would be simply given or denied, according to the finding 
upon the issues. The proof would be the same in either court, wheth- 
er of law or equity. No discovery was sought, nor was there any 
accounting required. It was not a case for contribution among de- 
fendants; the statute giving the right to proceed against a single 
legatee. And, indeed, there was but the one legatee who was an- 
swerable. The case of Flash v. Conn, 109 U. S. 371, 3 Sup. Ct. 263, 
27 L- Ed. 966, would seem to be a distinct authority for maintaining 
a suit at law in such circumstances. The mère fact that equity has 
jurisdiction of trusts, and that the fund sought to be reached is in the 
nature of a trust fund, does not of itself make it necessary to resort 
to a court of equity, or displace the force of the rule which dénies a 
resort to a court of equity when the law affords a full, adéquate, and 
complète remedy. That rule extends over ail classes of cases when 
the condition stated exists. If, in a case involving a trust, there is a 
necessity for the employment of the functions of a court of equity, 
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such as, for an accounting, or for the marshaling of assets or for con- 
tribution of proportions by several défendants, or a conditional judg- 
ment must be made, or some personal act of the défendant is required, 
then a resort to that court should be had; but, where there is simply 
an obligation to pay a sum of money, there can be no objection to a 
suit at law for its recovery, notwithstanding it may hâve become due 
in conséquence of trust relations. Thus, where an account has been 
stated between the trustée and the cestui que trust of the matters of 
the trust, so that nothing remains but to pay over the trust fund, an 
action at law will lie for its recovery ; and it is a sufiicient answer to a 
bill of the cestui que trust, for the settlement of the trust and pay- 
ment of the balance by the trustée, that the accounts hâve been settled 
and the balance ascertained, and that there is a suitable remedy by an 
action at law. Bispham, Principles of Equity (4th Ed.) § 485 ; 2 Per- 
rv on Trusts, § 843 ; 1 Story's Eq. Jur. § 523 ; 2 Lewin on Trusts 
(Flint's Ed.) 898, note 1. 

We are therefore of opinion that the objection to the jurisdiction 
of the case because it was an action at law was pi-operly overruled. 

2. The second point is made upon the ruling of the court concern- 
ing the competency of the plaintiff to testify in her own behalf. This 
question does not dépend upon either the law of Ohio or of New York, 
but upon the law of the United States relative to that subject. By 
section 858, Rev. St. [U. S. Comp. St. 1901, p. G59], it is provided that: 

"In the courts of tlie United St.ites no witness slmll be excluded in <any 
action on account of color, or in any civil action becavise he is a i^irty to 
or interested in tlie Issue tried: Provided, tliat in actions by or against ex- 
ecutors, administrators, or guardians, in wliieli judsment may be rendered for 
or against theni, neitber party sliall be allowed to testify against the other, 
as to any transaction with, or statement by, the testator, Intestate, or ward, 
unless ealled to testify thereto by the opposite party, or required to testify 
tliereto by the court. In ail other respects, the laws of the state in whieh 
the court is lield shall be the rules of décision as to the competency of wit- 
uesses m the courts of the United States in trials at conimon law, and in 
equity and admiralty." 

As is seen, this statute makes a part)? to the suit compétent to testify 
unless the other party is an executor, administrator, or guardian. The 
courts hâve no authority to add others to the exception ; nor can this 
be donc by state législation. White v. Wansey, 110 Eed. 345, 53 C. 
C. A. 634 ; Smith v. Township of Au Grès (C. C. A.) 150 Fed. 257 ; 
Hobbs V. McEean, 117 U. S. 567, 579, 6 Sup. Ct. 870, 29 L. Ed. 940. 

The ruling of the court in this regard was therefore right. 

3. In the preceding narration of occurrences during the trial, it 
is stated that the court was requested to give an instruction to the 
jury in relation to the character of the proof required to establish a 
liability for services rendered by one party to another while they are 
holding a family relation with each other, which request was refused 
by the court, and référence was made to the charge of the court upon 
that subject. The court said that the relation of the parties had 
"been brought into the case as one of the circumstances tending to 
throw light upon the contract which is set up and relied upon." The 
case was not tried upon the issue of a quantum meruit; and it was 
submitted to the jury by the court as one resting solely upon the al- 
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leged contract. The judge so states in his opinion on the motion for 
a new trial, and tlie bill of exceptions bears out that statement. The 
court was entirely right in stating that the relation of the parties was 
a circumstance bearing on^the probability of there being such a con- 
tract. However, the court instructed the jury that : 

'■If tlie contract was not made, if lier relation to liiin was that of his be- 
trothed, his future wife, if that was the relation, and the services were reu- 
dered in that relation, then she would not be entitled to recover." 

So that it would seem the court charged the substance of the re- 
quest of counsel, except that it did not charge that the proof mtist be 
clear and unequivocal, and that a prépondérance of proof would not 
be sufficient. For the reason above stated, namely, that the case was 
being tried and submitted upon the issue as to the existence of the 
contract, the request in this respect, as well as what was said in re- 
sponse to it, would seem to be rather "bcside the mark," and more 
confusing than helpful to the jury. With regard, however, to the 
latter part of the request. we more than doubt whether in such a case 
the law requires any other than that prépondérance of proof which 
is required in ail civil actions to mri intain the issue. We are not aware 
of any reason for such an exception from the gênerai rule, and, al- 
though such language bas sometimes been employed by lawyers and 
judges, yet, as was said by Judge Campbell, in the opinion of the Su- 
prême Court of Michigan in Watkins v. W'dlace, 19 Mich. o7, where 
the court below had charged that fraud will not be presumed from 
slight circumstances, that the proof must be clear and conclusive, "ju- 
ries cannot be expccted to be familiar with the technical and stock 
phrases of the bench and bar ; and, as there is a well-settled popular 
understanding of the diiïerent degrees of proof required in civil and 
criminal trials as a basis of conviction, a jury instructed to' act only 
on conclusive évidence could hardly fail to suppose they must disre- 
gard ail balancing of évidence, and require a case absolutely free from 
doubt. "No such rule prevails in any civil case." And the judgment 
was reversed solely for that error in the charge. The relation of the 
parties is of itself one of the circumstances which a jury will weigh in 
estimating the probabilities. It goes into the scale to the crédit of the 
party for whom it counts. But, if it and ail the other circumstances 
in favor of that party conjoined still leave a prépondérance of the tes- 
timony the other way, the resuit cannot be otherwise than that the pré- 
pondérance should prevail. 

4. The action of the court in refusing the motion for a new trial 
is not reviewable on a writ of error. 

5. Tliis question is whether the court was authorized to add the 
interest on the sum of $21,000 from the time of the death of the 
testator, Wilson, and include that in the judgment entered on the 
verdict. The objection is that the verdict in that regard was too 
uncertain to warrant the court in adding interest from that date. 
There can be no doubt that it is incompétent for the court to add in- 
terest to the sum found by the verdict without sufficiently definite 
data, to be found either in the verdict or elsewhere in some part of 
the record or the minutes of the trial to which référence may prop- 
erly be made. The question, therefore, is whether the record and 

153 F.— 46 



722 153 FEDBKAL REPORTER. 

the minutes of the trial (which the bill of exceptions shows were 
kept in full) contained matter from which the court could construe 
the meaning of the verdict with sufficient certainty. In discussing 
the power of the judge to amend the verdict, it is said,^ in 23 Encl. 
of PI. & Prac. 974-5, that "it is undoubfed that a verdict may be 
amended from data given in the verdict itself ; or referred to in the 
pleadings or record of the case." And in Matheson v. Grant, 2 How. 
263, 11 L. Ed. 261, where this subject was fully considered in the 
opinion by Mr. Justice Story, it was held that the verdict may be 
amended by référence to tlie judge's notes taken on the trial, or by 
any other clear and satisfactory évidence, and that the practice is 
a salutary one and in furtherance of justice. This power is not lim- 
ited to matters of form while the court retains control of the judg- 
ment, although after the lapse of the term it is so limited. See the 
opinion of Mr. Justice Woodbury in Bank v. Moss, 6 How. 31, 12 L. 
Ed. 331. The bill of exceptions in this record states that it contains 
ail the évidence given upon the trial. It also contains the judge's 
charge in full — from ail which we are able to see what the issues were 
which were really contested, and what were the questions submitted 
to the jury. The verdict in this case itself awarded interest on the 
sum of $21,000. The pétition prayed judgment for that sum and 
interest from December 29, 1901. The issues therefore covered that 
item, and the verdict stated that the jury found the issues joined in 
favor of the plaintiff. The verdict established the making of the 
contract and the breach of it by the testator. It was optional with 
him to pay the plaintiiif the $25,000 in money or securities in his 
lifetime, or provide for it in his will. He had not paid the amount 
in his lifetime, and he committed the breach of the contract by not 
providing for the payment of the amount in money or securities. It 
is a gênerai rule of law that interest is due and payable upon a con- 
tract for the payment of a fixed sum at a time which is certain, or 
will become certain by lapse of time, from the date when the con- 
tract should hâve been, but was not, performed. And this is so 
whether or not the obligation carried interest before maturity. 1 
Am. Lead. Cases, Hare & Wal. note (4th Ed.) 506; 26 Cyc. 1473; 
Young v. Godbe, 15 Wall. 562, 21 L. Ed. 250; New Dunderberg 
Min. Co. v. Old, 97 Fed. 150, 38 C. C. A. 89; Jourolmon v. Ew- 
ing, 80 Fed. 604, 607, 26 C. C. A. 23. 

And we think the court might hâve properly instructed the jury 
as matter of law that, if they should tind for the plaintiff, they 
should add interest from the date when the contract was broken. 
In Young v. Godbe and New Dunderberg Co. v. Old, supra, the ques- 
tions arose on error alleged in the giving of instructions to the jury 
to add interest from the time of the breach of the contract, and in 
each case the objection was overruled. In thèse circumstances, we 
are inclined to think that the court was warranted in giving the in- 
terprétation to the use of the word "interest" by the jury to mean from 
the time from which by law it ought to be reckoned, and, moreover, 
that the jury meant by that word the interest claimed by the pétition, 
namely, interest from December 29, 1901. 

The judgment will be affirmed, with costs. 
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OXFORD & COAST LINE R. CO. v. UNION BANK OF RICHMOND, VA. 

(Circuit Court of Appeals, Fourth Circuit. April 10, 1907.) 

No. 698. 

1. Exceptions, Bill of— Time foe Présentation and Allowance. 

A bill of exceptions ctinnot be considered by au appcllate court \inles8 
It was duly presented to and allowed by the trial judge during tbe term at 
which tlie trial was had or witliin the time as exteuded by an order made 
during such tenu, or wliere there is a rule of court on the subject during 
the time so fixed, or an extension granted before its expiration. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 21, Exceptions, Bill 
of, §72y2.] 

2. AVeit or Eeeor^Record— Bill of Exceptions— Necessity. 

The record of a former trial of a case made a part of an agrced state- 
ment of facts on a second trial cannot be considered by an appellate court 
iinless incorporated in a bill of exceptions or otherwise brought into the 
record sent to sucli court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 2433.] 

3. Exceptions, Bill of— AuTriENTiCATioN — Necessitt of Signatueb op 

JUDGE. 

Under Rev. St. § 9.ï3 [U. S. Comp. St. 1901, p. 6961, which provides that a 
bill of exceptions shall be do^emed sutliciently authenticated if signed by 
the iudge of the court in which the cause was tried or by the presiding 
judge thereof, if more than one judge sat on the trial of the cause, without 
any seal of court or judge being annexed thereto, no bill of exceptions is 
sutBciently authenticated uuless signed by a judge who sat at the trial with- 
in the time required by law, aud the omission or failure to sign the same 
cannot be cured by a certifieate of the judge that it was allowed, settled, 
and signed within such time. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 21, Exceptions, Bill 
of, § 95.] 

McDowell, District Judge, dissenting. 

In Error to the Circuit Court of tlie United States for the Eastern 
District of North Carolina, at Raleigh. 

Thomas B. Womack and A. W. Graham, for plaintiff in error. 
William L. Royall (A. S. Eanier, on the brief), for défendant in 
error. 

Before GOFF and PRITCHARD, Circuit Judges, and McDOW- 
ELL, District Judge. 

PRITCHARD, Circuit Judge. This case was before this court 
at November term, 1905, reported under the same title as above. 
14.3 Fed. 193. It is again hère on a writ of error based on what 
purports to be a bill of exceptions. Counsel for plaintiff in error 
moves the court to dismiss the writ of error upon the ground that the 
judge below who tried the case failed to sign the bill of exceptions, 
and also upon the further ground that there is "nothing in the record 
to show that any exceptions were taken or any time given in which 
to présent a bill of exceptions except the statement of the alleged 
bill of exceptions." In the absence of a rule to the contrary, a party 
against whom there is a judgment in an action at law is entitled to 
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prépare arifi file a bill of exceptions during the term at which the 
case was tried relating to questions reserved at the trial. HowevCr, 
in the district in which this case was tried there is a rule of court 
which only allows 80 days in which to prépare and file a bill of ex- 
ceptions. Notwithstanding this rule, the court had the power to ex- 
tend the timc in which to prépare and file a bil! of exceptions, pro- 
vided it did so within the 20 days, but, once the court permitted the 
20 days to expire, then it no longer had the power to extend the time, 
and the case would stand just as thongh the term had expired. 

This court in the case of Yellow Poplar Lumber Co. v. Chapman, 
74 Fed. 448, 20 C. C. A. 507, in commenting on the practice as to 
bills of exceptions, among other things, said : 

"It is now a rule of practice universally followed In the courts of the Unit- 
ed States thnt an exception to the ruling of a trial Judge cannot be coiisidered 
in the appellate court, unloss It was duly noted during the trial, and preserved 
In a bill of exceptions, which was presented to and allowed by the court at 
the term during which the trial was had, or within a time provided for by an 
order entered during such term, or where it has been allowed under the stand- 
ing ruies of the court, or with the consent of the parties, or under such circuni- 
Btances as clearly show that It was the intention of the court to, and that it 
did, retain by spécial order the control of the matter, for the purpose of ex- 
amining, allowing, and signing the bill of exceptions." 

The court further states on page 450 of 74 Fed., 20 C. C. A. 509, 
as follows : 

"It does not appear from this record that the court below ever lost control 
of the matter of the préparation and sipning of the bills of exceptions. There 
was no standing rule of the court apj)Ucable to the same, so a spécial order 
was resorted to every time that a postponement was granted. If the court 
could properly postpone until the succeeding regular term the consideratior 
of the bills of exceptions by its standing rule or by its order of record — and 
tbls seems to be conceded, the authorities showing that the practice is not 
unusual — then sureiy, as long as it keeps control of the matter so postponed by 
due and orderly procédure, it may adjoum the hearing of the same until the 
matter Is properly and fairly disposed of." 

Had the trial judge kept control of the case by extending the 
tiine in wh'ch to file a bill of exceptions before the twenty days 
under the rule had expired, he could hâve retained control of the 
same a sufficient length of time to enable the plaintifï in error to pré- 
pare and file a proper bill of exceptions. 

It appears that the judgment was entered June 9, 1906, and on 
July IGth, after the expiration of the time allowed by the rule, the 
bill of exceptions was filed with the trial judge. At the close of the 
eleventh exception of the purported b;ll of exceptions there is a state- 
ment in the record to the eflfect that the court allowed 60 days in 
which to make, serve, and file a bill of exceptions, apply for a writ 
of error, and serve citation. On the 23d of july counsel for défend- 
ant in error filed the following paper in the proceeding: 

"I hâve read over the foregoing bill of exceptions and I objeet to It because 
It was not filed wlthin the twenty days required by the rule of court, and I was 
not notlfled of any application to be made for an extension of the noie and 
heard no application made in court 

■'July 23, 1906. Union Bank of Richmond, 

"By its attorney, Wm. L. Royall." 
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The statement in the record that the court had allowed tlie plain- 
tiiï 60 days in which to make up and serve a bill of exceptions 
cannot avail plaintiff in errer, inasmuch as nowhere in the record is 
there any order of the judge made within said 'ZQ days, nor afterwaid, 
allowing such extension of time. 

We hâve carefully examined the record and are unable to find 
anything which shows that such order was made. The court undoubt- 
edly had the right during the 20 days to enlarge the time prescribed 
in the rule, and the fact that counsel for the défendant in error was 
not présent, or notifîed of such action on the part of the court, would 
not in the shghtest degree afïect th; right of the court to take such 
action. 

However, assuming that the order giving 60 days in which to file 
the exceptions was made, nevertheless the bill was not fîled within that 
time. The judgment was entered on the 9th day of June, 1906, and 
the order directing that the bill of exceptions be filed was not made 
until the 24th of August, 1906. Thus the record shows that more 
than 60 days had elapsed after the rendition of the judgment before 
the exceptions were filed. Therefore, in no event, can it be said that 
the bill of exceptions was filed within the time allowed by law. 

It is insisted by the plaintiff in error that, inasmuch as there is 
an agreed statement of facts certified to this court by the clerk of the 
Circuit Court, even if there is no bill of exceptions, still the question 
relating to the statute of limitations is before this court, and there- 
fore we should consider the same independently of the bill of excep- 
tions. While it is true that the record of the trial had in 1906 was 
made a part of the agreement of facts, it is equally true that the same 
was not incorporated in any bill of exceptions, and certainly it is 
not to be expected that the court will cause search to be instituted for 
such record, nor does it follow, if it did so, it would succeed in 
finding the proper record. It is to obviate such difficulties that a 
bill of exceptions is required. It is aiso equally true that said record 
is not even incorporated into and made a part of the présent record, 
and therefore, if we deemed it proper to notice an error not assigned, 
we would hâve no record from which we could ascertain the facts. 

We now corne to consider the most important question involved 
in this controversy. It is contended by counsel for défendant in error 
that what purports to be the bill of exceptions was not signed by 
the trial judge. Section 953 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 696] is as follows: 

"A bill of exceptions allowed in any cause shall be deemed sufflclently au- 
thenticated if signed by the judge of the court in which the cause was trled, 
or by the presiding judge thereof. If more than one judge sat on the trial of 
the cause, without any seal of court or judge being annexed thereto." 

This provision of the statute is plain and explicit, and there can 
be no doubt as to its meaning. It evidently means that no bill of 
exceptions can be sufficiently authenticated unless signed by a judge 
who sat at the trial. The pétition for writ of error does not show 
the date on which it was filed with the lower court. The assignments 
of error are marked filed with the judge July 16th and filed in the 
ofïice July 18th, and the order of court directing that the bill of ex- 
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ceptions be filed was made August 34th, and the writ of error bears 
the same date. The record shows that the trial judge did net sign 
the bill of exceptions. The only référence to the bill of exceptions 
by the trial judge is contained in the folio wing order which appears in 
the record: 

"In this case at the request of the Oxford & Ooast Line Railroad Company 
lion. Thos. R. Purnell, U. S. District Judge for the Bastern District of North 
Carolina, bas allowed, settled and signed within the time allowed by law, 
and the orders of the said judge the attached biil of exceptions and hereby 
ordera the same to be flled. Thos. R. Purnell, U. S. Judge. 

"Aug. 24, 1906." 

This order of the learned judge who tried the case states that he 
had allowed, settled, and signed within the time allowed by law the 
"attached bill of exceptions" ; but, when we come to examine the 
"attached bill of exceptions," there is nothing to show that the judge 
ever signed the same. Notwithstanding the fact that the judge cer- 
tifies that he signed a bill of exceptions, plaintiff in error insists that 
an unsigned bill of exceptions should be treated as the bill of excep- 
tions which the judge certifies to having signed and allowed within 
the time required by law. There is nothing in the record to account 
for the failure to produce the bill of exceptions to which the judge 
below refers; but, on the other hand, the plaintiff in error contents 
itself by producing what appears to be a copy of the bill of exceptions 
which it attempted to. file with the court below. 

The signing of a bill of exceptions is a judicial act which must 
be performed by the judge who tried the case, and the performance 
of this duty cannot be delegated to another, nor can the judge after 
the time within which the bill of exceptions is required to be signed 
cure an omission or failure to sign the same by certifying that it was 
allowed, settled, and signed within the time allowed by law. 

In the case of Origet v. United States, 125 U. S. 340, 8 Sup. Ct. 
846, 31 L,. Ed. 743, the record contained a paper headed "Bill of Ex- 
ceptions," at the foot of which appeared the following: 

"Allowed and ordered on file Nov. 22, '88, A. B." 

It was held that : 

"This cannot be regarded as a proper signature by the judge to a bill of 
exceptions, nor can the paper be regarded for the purposes of review as a 
bill of exceptions. To malie it clear that a seal to a bill of exceptions was not 
necessary to its validity. Congress, by section 4, of the act of June 1, 1872, 
(17 Stat. 197, c. 255), now section 953 of the Revised Sta tûtes, [U. S. Comp. St. 
1901, p. 096], enacted as foUows : 'A bill of exceptions allowed in any cause 
Khall be deemed sufliciently authentieated if signed by the judge of the court 
in which the cause was tried, or by the presiding judge thereof, if more than 
one judge sat ou the trial of the cause, without any seal of court or judge 
being annexed thereto.' This provision merely dispeused with the seal. The 
necessity for the signature still remains. We cannot regard the initiais 'A. 
B.' as the signature of the judge, or as a sufflcient authentication of the bill 
of exceptions, or as sufficient évidence of its allowance by the judge or the 
court. Therefore, the questions purporting to be raised by the paper cannot 
be considered." 

In the case of Harvey v. State, 5 Ind. App. 42â, 31 N. E. 835, the 
bill of exceptions was unsigned, but the judge who tried the case 
had written at the foot of the same the following : 
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"I, George, W. Gnibbs, judge of tlie Circuit Court of said couuty of Morgan, 
certify that the foregoing and witliin bill of exceptions in the case of the State 
of Indiana v. Peter 0. Harvey, was tendered to me for my signature on the 
20th day of November, 1891, at tbe court liouse in said county and witbin tbe 
lime givcn for preparing tbe sarae, to-wit: within sixty days after judgment 
was rendered in said cause. Geo. W. Grubbs, Judge." 

In that case it was held that the signing of the foregoing certificate 
by the judge could not be treated as a signattire to the bill for the 
purpose of identifying and authenticating the same as required by 
law. That case is almost on ail fours with the case at bar; the only 
différence being that the judge certified that a bill of exceptions was 
tendered to him within the time allowed by law, while in this case the 
trial judge certifies that the bill was tendered, allowed, and signed by 
him. 

Although it was shown by the judge's certificate that the bill of 
exceptions was prepared and presented to him within the time al- 
lowed by law, nevertheless the court held that, inasmuch as he failed 
to comp'ly with the statute which required his signature to the bill of 
exceptions at the time it was presented to him, such failure on his 
part could not be remedied by subsequentlv signing a certificate to 
the effect that the same had been presented in due time. 

Also in the case of Shilitto v. Thacker, 43 Ohio St. C3, 1 N. E. 
438, the court said: 

"A paper purportiug to be a bill of exceptions, but whicli is not signed as 
required by statute, will not be considered as a part of the record, although 
tlie journal entry in the case recites that si bill of exceptions was duly signed, 
sealed, allowed, and ordered to be n>ade part of the record, and no other 
paper purportiug to be a bill of exceptions appears in the Aies of the case." 

The mère récitals in a record to the effect that a judge has signed 
a bill of exceptions are not sufticient. Congress has wisely pro- 
vided that bills of exceptions shall be authenticated by the signature 
of the trial judge in order that appellate courts may be definitely and 
accurately informed as to what actually transpired in the court be- 
low. This provision is mandatory, and must be strictly adhered to in 
every instance wherein a review is sought by writ of error. The 
court below is the sole judge as to what transpired during the progress 
of the trial, and it must judicially détermine the same when the bill 
of exceptions is presented and after having donc so it then becomes 
the duty of the judge to afïix his signature thereto. 

In the case of Malony v. Adsit, 175 U. S. 287, 30 Sup. Ct. 117, 44 
L. Ed. 163, the court, among other things, said: 

"It certainly cannot be contended that, if the trial judge is able offieially 
to sign the bill of exceptions, it would be compétent for the coiuisel to dispense 
with his action, and rely upon an agretïd statement of the facts and law of the 
case as tried. Nor can tliey agrée that' another than the trial judge may per- 
form bis funetions in that regard. In Lynch v. Craney, 9,ô Micli. 199, 54 N. 
W. 879, it was said that the practice of stipulating a bill of exceptions witb- 
out the sanction of the judge cannot be commended ; and, if such faet be 
brought to the attention of the court before the argument of the case, the appeal 
will be dismissed. In Coburn v. Murray, 2 Me. 330. it was held that a bill 
unauthenticated by the trial judge cannot be given validity by cîonsent of coun- 
sel. We are referred to no décision of this court on the précise question whetb- 
er counsel eau stipulate the correctness of a bill of exceptions not signed by 
the ti'ial judge. But we think that on principle this cannot be done, and we 
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regard tbe cases just cited as sound statemeuts of the law. Accordingly, our 
conclusion is that the errors of the trial court alleged in the bill of exceptions, 
unauthenticated by the signature of the judge who sat at the trial cannot be 
eonsidered by us." 

While' it is not the policy of the court to dismiss writs of error 
and cases on appeal on accotuit of slight technicahties, at the same time, 
the riiles of this court, as well as the rules of the Circuit Court, are 
plain and easily understood. In this instance the provision of the 
statute relating to the question at issue is mandatory and must be en- 
forced. It is incumbent upon attorneys who practice in the fédéral 
courts to observe and strictly follow the rules of practice and pro- 
cédure in preparing and presenting bills of exceptions. 

In the case of Michigan Ins. Bank v. Eklred, 143 U. S. 298, 12 
Sup. Ct. 452, 36 L. Ed. 162, the court, among other things, said: 

"The duty of seasonably drawing up and tenderiug a bill of exceptions, stat- 
ing distinctiy the rulings complained of and the exceptions taken to them, 
belongs to the excepting party, and not to the court. The trial coxirt lias only 
to eonslder whether the bill tentlered by the party is in due time, in légal 
forni, and conformable to the tnith ; and the duty of the court of error is 
limited to determining the validity of exceptions duly teudered and allowed." 

It is éssential to the orderly procédure of the courts that attorneys 
should comply with the rules relating to the same ; otherwise, it 
would be useless to promulgate rules for the guidance of those who 
may seek to review the action of the lower court. 

Mr. Justice Story, in his work on Equity Pleading (section 544), 
in commenting upon the necessity of adhering strictly to the prescribed 
forms of procédure, says: 

"The want of due form constitntes a just objection to the proeecdings in 
cvery court of justice, for to reject ail form would be destructive of the law 
as a science, and would introduce great uucertainty and perplexity in the 
administration of justice. Everj' irregularity of this sort is fraught with in- 
convenience, and generally tends to delays and doubts. And it has heen well 
remarked that infinité mischlef has been produced by the facility of courts of 
justice in overlooking errors of form. It encourages carelessness and pinces 
ignorance too niuch on a footing with knowledge amongst those who practice 
the drawing of pleadings." 

It follows that the judgment of the court below must be affirmed. 
Affirmed. 

McDOWEEIv, District Judge. I dissent. 



SOUTHERN RT. CO. v. ST.- LOUIS HAT & GRAIN CO. 

(Circuit Court of Appeals, Seventh Circuit. April 16, 1907.) 

No. 1,329. 

1. Courts— FEDERAL Courts— Trtai. to Court— Practice. 

On a trial of a cause in a Circuit Court without a jury, the court can- 
not be required to "hold" spécifie propositions of law preseuted by the par- 
ties. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 934.] 
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2. SaME— FiNDINGS OF PaCÏ. 

Parties to a suit at law In a fédéral court, tried to tlie court witliout 
a jury, hâve no right to require tlie court to rualce a spécial flnding. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 927, 
934.] 

3. SaME— WkIT OF EeROK— FEDERAL COTJRT— SCOPE OF REVIEW. 

Wliere tlie fiuding of a fédéral court in a law case tried witliout a jury 
is gênerai, a writ of error reaches only tlie court's ruling in tiio iirogress 
of tlie trial, and, if the flnding is siiecial, the review niay extend to tlie 
détermination of the sufficiency of the facts found to support the judgment, 
as provided by Kev. St. § 700 [U. S. Comp. St. 1901, p. 570] 

4. CoMMEucE— Interstate Commerce— Commission's Findisgs— Evidence. 

The Interstate commerce act (Act Feb. 4, 1887. c. 104, § 14, 24 Stat. 
384, as amended by Act Mareh 2, 1889, c. 382, § 4, 27, Stat. 8.59 [U. S. 
Comp. St. 1901, p. 31G.5]) provides that, whenever an investigation shall 
be niade by the commission, it shall make a report in writiug which shall 
include the findings of fact on wliich the commission's conclusions are 
based, etc.. and such findings shall thereafter be deemed prima facie évi- 
dence as to each and every fact found in ail judicial proceedings. TIelil 
that, wliere a proceeding to enforce the commission's fludiiigs was tried 
to a fédéral court without a jury, it was not error for the court to receive 
the commission's report in évidence witliout exeluding matters of opinion 
stated tlierein, as distinguished from the coininission's findings of fact. 

5. Writ of EIrror— Admission of Evidence — Pre.iudice. 

Where on writ of error in a suit to enforce a fiuding of tho Interstate 
Commerce Commission, the record afflrmatively showed that neither the 
Commission nor the Circuit Court based any part of tlie judgment sought 
to be revie\ved on certain évidence admitted over objection, the admission 
of such évidence was harmless. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and, Error, 
§§ 4153, 4185, 4186.] 

6. Commerce— Interstate Commerce Commission— Findings— Evidence. 

A fiuding by the Interstate Commerce Commission that a just and rea- 
sonable charge for the privilège of reconsigning hay at East St. IjOuIs was 
one cent per hundredweight was prima facie évidence of its own truth. 

[Ed. Note, — For cases in point, see Cent. Uig. vol. 10, Commerce, § 145.] 

7. C.4.RBIBRS— Rates— Discrimination. 

A carrier's rates on through business do not prove that a local rate 
is unreasonable, nor can the loc'al rate throw light on the justice or in- 
justice of discriminations between nonlocal shipments of the saine origin 
and destination. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, § 84.J 

8. Same — ExcESs Charges— Ueconsicnment Privilège. 

An additional charge by a carrier of two cents per hundredweiglit for the 
privilège of reconsigning hay at East St. Iif)uis, origiuating in northwest- 
ern territory and shipped info southeastern territory, was t-xcessive, witliiu 
Interstate Coiumerce Act, § 1 (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [II. S. 
Comp. St. 1901, p. 31551) prohibiting excessive rates, and thereby productM.1 
an unjust discrimination, in violation of sections 2 and o. 

In Error to the Circuit Court of the United States for the East- 
ern District of Illinois. 

For opinion below, see 149 Fed. 609. 

Défendant in error began this action at law under section IC of the act to 
reL'ulate commerce (Act Feli. 4, 1887. c. 104, 24 Stat. .384, aineiidod by Act 
March 2, 1889, c. 382, S 5. 25 Stat. 859 |1I. S. Comp. St. 1901, p. 31050, by filing 
a pétition to recover judgment agaiust iilnintiff in error for the amount of a 
réparation awarded by the Interstate Commerce Commission. A jury having 
been duly waived, the court heard tho évidence, maUo a spécial fiuding of 
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facts, and entered judgment for the amount of tlie award, togetber with in- 
terest, attorney's fées and costs. : 

The réparation was awarded by the Commission on a hearing of the com- 
plaint of défendant in error against plaintifC in error and three otlier raii- 
roads that run to southeastern territory. That coniplaint, oniitting tlie parts 
descriptive of the parties, was as foUows : 

"(3) That défendants liave adopted and niaintain in force iipoii their respec- 
tive lines of railway schedules of rates and charges wherein and whereby it 
is provided that the charges exacted for transporting hay in car loads over 
said lines, respectively, from East St. Louis to said southeastern points, shall 
be 2 cents per 100 ponnds in addition to the regular establislied rates for trans- 
jwrting hay in carloads from Cairo, III., to said southeastern points, wlien tlie 
shipments originate at points on rallroads other than those of défendants 
and are not reconsigned at East St. Liouis ; and 4 cents per 100 pounds in addi- 
tion to such established rates when the shipnients are reconsigned at East 
St. Louis. That is to say, 2 cents per 100 pounds is exacted in each instance 
by défendants, respectively, for the privilège of recousignment at East St. 
rj<;)uis. 

"(4) That comiilainant made shipments of hay in car loads over défendants' 
lines of railway, as descrlhed in Schedule A, hereto attached and made a pnrt 
hereof, on or about the dates mentioned in said schedule, from East St. Louis 
to said southeastern points; that said shipments were reconsigned at East 
St. Louis ; and that défendants exacted for the transportation tliereof, as do- 
scribed in said schedule, 4 cents per 100 pounds in addition to such established 
rates between Cairo and said southeastern points, while they contemi)oraneoHS- 
ly severally transported in car loads hay that was not reconsigned at East S1. 
Ijouis, for other shippers and between exactly the same originating and desti- 
nation points, for 2 cents per 100 pouuds in addition to said established :utes 
between Cairo and said southeastern points. 

"(5) That the cost to défendants, resi)ectively, in each instance, of trans- 
porting such shipnieiits from East St. Louis to said southeastern points is the 
same whether the sbiimients are reconsigned at East St. Louis or not; tliat 
tlie higher transportation charge hereinbefore described is unreasonalile; and 
that by reaspn of the premises each of said défendants has sul).jected and still 
is subjecting complainaut and its traffic to tlie iiaynient of unrcasonable and 
unjust rates of transportation and to undue and nnreasonable ]ire,judice and 
disadvanta.ge, and bas given, and still is giving. to said other shipiiers and their 
traffle undue and unrcasonable ]>references and advantagcs, in violation oC tlio 
provisions of the act to regulato commerce, particularly, sections 1, 2, and 3 
thereof." 

Plaiutiff in error answercd seiiarately : 

"(3) It admits the allégations contained in paragraph 3 of said comiilaiut. 

"(4) It has no information or knowledge sufflcient to form a belief as to the 
truth of the allégations contained in the fourth paragraph of said coniplaint 
in so far as same relates to varions shipments made by complainaut; but in 
so far as said allégations refer to its tariff for reconsignnient this respondent 
admits same. 

■'(5) This respondent dénies the allégations contained in paragraph 5 of 
said coniplaint. 

"Further answering jiaragrapli 5 of said complaint. this respondent allèges 
t'-.nt the reconsigiimcnt iiriviiege allowed at St. Louis and East St. Louis 
in.vel^-es greater cost to this respondent and other railroad companies in the 
IiaiifUing of said traffic than is incident to througli shipment of same. For 
witli référence to tralKc which is reconsigned there is additional switchiug, 
greater dela.v of cars, extra expense lu maintenance of clérical force required 
l)y taldng up the expense hiils of the carrier bringing the trafiic to East St. 
Louis, the issuance of new bills of iading, new way bills, etc. Therc is also 
extra e.x])etise involved in reloading and also the increased probahility of 
con!.';e,'--tioii in the freight yards, etc. 

"Fnrtber answering said paragraph, this respondent allèges that the charge 
of recousignment is in ail cases practicaliy one cent less than tlie rate from 
East St. Louis, proper, to the territory described in the coniplaint as 'south- 
eastern points' and that this privilège of reconsignnient is accorded to com- 
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plainants and others at East St. Ijouis at a rate invariably less than the local 
shipper at East St. Louis would be called upon to pay for the transportation of 
hay originating at East St. Louis and destined to said 'southeastem points.' 

"It Is true that the reconslgnment privilège at East St. Louis is granted upon 
the condition that a somewhat greater rate shall be charged than the through 
rate from the point of origin to the point of destination when reconsignment 
is not availed of, but the beneflts to the shipper and the addltional expenso 
and trouble entailed upon the carriers fully justlfy the slight addltional 
charge." 

The Commission's flndings on the issues thus framed are embodied In the 
spécial flnding of faets and judgments as rendered by the court below: 

"And now again corne the parties to this suit, plaintifC and défendant, by 
thelr respective attorneys, and the court having heretofore heard the argu- 
ments of counsel for the respective parties and taken the cause under advise- 
ment, and the court now belng fully advised in the premises, on considération 
thereof doth find that on the hearing of this cause betore and by the Interstate 
Commerce Commission, the said Commission found in its report and opinion 
In substance the following facts: 

"(1) Large quantifies of hay produced in territory east, north, and west of 
East St. Louis are consumed in southeastern territory, and much of it Is 
carried through the East St. Louis gateway and passes over defendant's Unes 
of railway from East St. Louis to ix)ints south of the Ohio river. With 
the exception of the Illinois Central, defendant's lines terminate at East St. 
Louis, and generally also Unes of railway over which the hay is carried from 
said produeing points to East St. Louis terminate at that point. 

"(2) For the transportation from East St. Louis to said southeastern points 
défendant applies a proportional rate, whieh is 2 cents per 100 pounds greater 
than the rate to said southeastem points from the Ohio river, if the hay is 
not unloaded at a warehouse in East St. Louis, regardless of whether or not 
the hay is shipped loeally to East St. Ijouis, or through billed from the point 
of origin to the point of final destination, and regardless of provisions in the 
tariffs concerning through billing ; l)ut if the hay is unloaded at a warehouse 
in East St. Louis défendant exacts for the transportation thereof from East 
St. Louis to said southeastern points a rate \Thich is 4 cents per 100 pounds 
greater than the rate from the Ohio river to said southeastern points. 

"(3) Complainant opérâtes two warehouses at East St. Louis, and most of 
the hay it handles it purchases on the track at East St. Louis, uidoads, in- 
spects, assorts, and reloads at said warehouses, and sells at southeastern 
points, in compétition with other hay dealers who do not unload the hay at 
East St. Louis. In such compétition complainant is therefore prejudiced to 
the extent of 2 cents per 100 pounds by defendant's metbod of applying rates 
of transportation, as aforesaid. Défendant claims this 2-cent différence in 
rates is justifled by différence in cost to it between the two kinds of transpor- 
tation services it is called upon to perform. 

"(4) At East St. Louis transfers of loaded cars from the northern to the 
Southern lines and transfers of empty cars from the southern to the northern 
lines are generally made by a Connecting railroad company, and t!ie charge 
made by that company for such service is $4 per car when the hay is unloaded 
as aforesaid, but only .$2 per car when the hay is not so unloaded, and in each 
instance this charge is paid by the carrier which hauls the hay soutli from 
East St. Louis. 

"(5) When the hay is unloaded, as aforesaid, an empty car must be furnished 
for the shipment by the carrier which hauls the hay south from East St. 
Louis, and the service of so furnishing is fairly worth from 40 to 00 cents 
per car. 

"(G) The car is in use from 2 to 3 days longer when the hay Is unloaded, as 
aforesaid, than when it is not so unloaded, and a fair compensation for such 
use is 20 cents per day. 

"(7) When hay is unloaded and reloaded at warehouses, as aforesaid, the time 
consumed in doing the work averages from 6 to 8 hours, but the expense of 
such miloadlng and reloading is borne entirely by the shipper. 

"(8) Shipments of hay to which tlie rate of 2 cents per lOO pounds above the 
rate from the Ohio river is applied, as aforesaid, and which are not unloaded 



732 153 FEDERAL EEPOETER. 

at East St Louis warehouses, are frequently transferred from one car to an- 
Dther In the raiiroad yards at East St Louis, either because cars in which the 
hay is shlpped to East St. Louis from the nortii are ont of repair, or because 
the northern lines are not wiliing to allow cars to go south from East St. 
Louis. The expense of such transfer is from $1.25 to $1.50 per car, and thia 
expense is entirely borne by the carrier which hauls the hay south from East 
St. Louis. 

"(9) The transfer charge of $4 per car above mentioned was formerly $3 
per car, and the transfer charge of $2 per car above mentioned was formerly 
$1.50 per car. 

"(10) The weight of hay In cars shlpped, as aforesald, from East St. Louis to 
southeastern points Is from 1,000 to 2,000 pounds greater when the hay is re- 
loaded at East St. Louis warehouses than when It is not so reloaded. This is 
an advantage in favor of the reconsigned hay. 

"(11) Cars from the north, after belng unloaded at warehouses as aforesald, 
are frequently reloaded for the south, thus avoiding expense to the southern 
Une of placing an empty car and subtracting perhaps a day from the addi- 
tlonal tlme of the car serrice. 

"(12) That, taklng ererythlng into account, the average additional expensr 
to southern Unes in case of reconsigned hay wlll not exceed that of direct 
through shlpments by more than $2 to $2.50 per car, which is équivalent on the 
average loadlng of hay to about 1 cent per 100 pounds. 

"(13) Much of the hay which actually passes through East St. Louis might 
reach its southern destination via other gateways. Hay grown in difCerent 
sections also competes via thèse other gateways in the south with that which 
does or might pass through East St. Louis. Thèse gateways are Cincinnati, 
Loulsville, Evansvilie, Cairo, Memphis, Nashville, and perhaps others. The 
testimony showed that at ail thèse points hay could be stopped off. unloaded, 
ând treated as the complainant handles Its hay at East St. Louis, without the 
Imposition of any charge in addition to the through rate. The testimony show- 
ed that thèse markets ail competed with East St. Louis, but the force of that 
compétition did not appear. 

"(14) That complainant actually paid to the Southern Railway Company on 
reconsigned shipments of hay, at the rate of 2 cents per 100 pounds, the dif- 
férence between the reconsigning rate and the rate on hay not reconsigned, the 
sum of $3,144.17. 

"And from the évidence heard and adduced on the trial of this cause in 
this court the court finds that the said flndings of fact by the said Interstate 
Commerce Commission are supported and justified by the said évidence, and 

"It is ordered that the said findings of fact, as above recited and set out, be 
and the same are adopted as the spécial findings of fact of the court, and that 
the same be set out in the record of this court accordingiy. 

"It is therefore considered, ordered, and adjudged by the court that the 
plaintiff herein hâve and recover of the défendant hereln the sum of one thou- 
sand six hundred flfty nine and *Vioo ($1,059.41) the same being the umount 
of réparation awarded by the said Commission to the plaintiff against the de- 
fendant, with 5 per cent, interest from the date of said award ; and it is fur- 
ther ordered and adjudged by the court that the plaintiff hâve and recover of 
the défendant its eosts herein to be taxed, including a reasonable attorney's 
fee to be hereafter fixed, and that exécution issue against the défendant for 
the amount of the said judgment and the said costs." 

Section 1 of the act to reguiate commerce, so far as it pertains to transpor- 
tation charges, reads as foliows: 

"Ail charges made for any service rendered or to be rendered in the trans- 
portation of passengers or property as aforesald, or in connection tberewith, or 
for the receiving, delivering, storage, or handling of such property, shail be 
reasonable and Just; and every unjust and unreasonable charge for such service 
is prohibited and declared to be uniawfui." 

Section 2 provides: "That if any common carrier subjeet to the provisions 
of this act shall, directly or indirectly, by any spécial rate, rebate, drawbaok, 
or otiier device, charge, demand. collect or receive from any person or persons 
a greater or less compensation for any service rendered, or to be rendered. in 
the trausportation of passengers or property, subjeet to the provisions of this 
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act, than it charges, demands, eollects, or receives from aiiy other j^erson or 
persons for doiiig for liim or tliem a like and conteniporaneous service in tlie 
traiisportatiou of a like kind of trafflc under substantially similar circum- 
stances and conditions, sueh comnion carrier sliall be deemed guilty of mijust 
discrimination, which is hereby prohibited and deelnred to be unla^vful." 

And the first paragraph of section 3 provides : "That it shall be nnlawful 
for any eominon carrier subject to the provisions of this act to niaise or giv 
any undue or unreasouable préférence or advantage to any partienlar ijerso- 
Company, firm, corporation or locality, or any iiarticular description of traf- 
flc, in any respect whatsoever, or to subject any partienlar person, comjiany. 
firm, cori)oration, or locality. or any partienlar description of traffic, to any 
undue or unreasouable préjudice or disadvantage in any respect whatsoever." 

C. B. Northrup and Edward C. Kramer, fo. piaintiff in error. 
P. J. Farrell and L. O. Whitwell, for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

Of the 70 assignments of error the majority présent nothing for 
our considération. Many of them are addressed to the refusai of 
the court to "hold" certain "propositions of law" which were sub- 
mitted to tlie court in writing by plaintiff in error, as though the 
court as judge were required to give instructions to the court as 
jury. Streeter v. Sanitary District, 133 Fed. 124, 66 C. C. A. 190. 
Otlier assignments are based on the court's declining to entertain 
certain proposed findings of fact submitted in writing. Parties hâve 
no right to recjuire a fédéral court, in hearing a law case without a 
jur}', to make a spécial finding. If the finding is gênerai, a writ of 
error reaches only "the rulings of the court in the progress of the 
trial" ; "and when the finding is spécial, the review may extend to the 
détermination of the suflic'encv of the facts found to support the 
judgment." Section 700, Rev.' St. U. S. [U. S. Comp. St. 1901, 
p. .5701. 

Exception was taken to receiving the Commission's report in 
évidence. Section 14 provides: 

"That whenever an investigation shall be made by said Commission, it shall 
be its duty to iualv<? a re])ort in writing in respect tlieveto. whicii shall include 
the findings of fact upon which the conclnsions of the Commission are baseil, 
together with its re]iresentation as to wliat reiiaratioa, if any, sliould l)e inade 
by the connnon carrier to any party or i)arties who iiiay be fmnid to liave lieen 
injured, and such findings so niade shall tiiereafter in ail judicial jiroceedings 
be deemed prima facie évidence as to eacli and every fact found."' 

The findings and the conclusions of the Commission were em- 
braced in an opinion prepared by one of the members. If this case 
had been tried before a jury, it rn'glit hâve been the court's duty to 
separate the findings of fact from matters of opinion and to instruct 
the jury to disregard the lattcr (Western N. Y. & P. Rld. Co. v. 
Pen.n. Refining Co., 137 Fed. 313, 70 C. C. A. 23), but such a rule 
is inapplicable to a trial before the court alone. 

Over plaintiff in error's objection, évidence was rcceived that at 
markets other than East St. Louis the "reconsigning'' privilège was 
granted without charge. If it be conceded that this évidence was not 
within the issues, the ruling would not necessarily afford a ground 
for reversai. To constitute prejudicial error when an action at law 
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is tried by the court without a jury, the évidence improperly admitted 
must hâve entered into the resuit at which the trial court arrived. 
Streeter v. Sanitary District, 133 Fed. 124, 66 C. C. A. 190. Hère the 
record affirmatively shows that neither the Commission nor the Cir- 
cuit Court based any part of the judgment on the objectionable évi- 
dence. 

The finding that the just and reasonable charge for the reconsign- 
ing privilège at East St. Louis was one cent a hundredweight is 
challenged as being unsupported by évidence on the part of défend- 
ant in error and contrary to uncontradicted évidence on the part of 
plaintifï in error. Plaintiff in error's évidence was not uncontradicted, 
for in the Circuit Court the finding of the Commission was prima 
facie évidence of its own truth. But, going beyond that, the shipper 
ha;'d évidence in the way of car rentals and switching charges made by 
railroads against each other at East St. Louis, which supported the 
finding that anything in excess of one cent a hundredweight was 
unjust and unreasonable. It is not our function to balance this 
against the carrier's method of figuring that two cents a hundred- 
weight was a just and reasonable charge. 

The remaining question presented by any proper assignment of 
error is whether the finding supports the judgment. Hay that cornes 
into East St. Louis by boat or by wagon bas to pay plaintifï in error, 
whose northwestern terminus is East St. Louis, a local rate of five 
cents a hundredweight to the Ohio river. Plaintiff in error is* not 
obliged to do business beyond its own tracks ; but if it does it cannot 
make its voluntary undertakings the ground for unreasonable rates 
and unjust discriminations and undue disadvantages. Shipments that 
originate at East St. Louis cannot avoid the southeastern railroads that 
begin there; but shipments that originate in northwestern territory 
may go by other routes. To increase its traffic plaintiff in error 
ofïers to take hay of northwestern origin from Connecting roads and 
carry it at cheaper rates, with or without the reconsigning privilège, 
than it carries hay of East St. Louis origin. The rates on through 
business do not prove that the local rate is unreasonable ; and, on the 
other hand, the local rate can throw no light on the justice or in- 
justice of discriminations between shipments of northwestern hay of 
the same origin and destination. The local rate lias nothing to do 
with the case as we view it. The comparison is between the through 
rate without the reconsigning privilège and the through rate with 
the reconsigning privilège. The complaint concèdes, by not denying, 
that the through rate, aside from the reconsigning privilège, is just 
and reasonable. The attack is upon the charge exacted for the re- 
consigning privilège and upon that alone. As we hâve already in- 
dicated, plaintiff in error is engaging in a business which it could not 
hâve been compelled to undertake ; but, undertaking it, it brings it- 
self within the requirements of the act to regulate commerce. The 
finding, in our opinion, supports the conclusion that the exaction is in 
violation of section 1 as being excessive, and thereby produces unjust 
discriminations and undue disadvantages, in violation of sections 2 
and 3. 

The judgment is afïirmed. 
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DE. PETER H. FAHRNEY & SONS CO. v. RUMINER et al. 

(Circuit Court of Api^eals, Seventh Circuit. April IG, 1907.) 

No. 1..343. 

1. Tbade-Names— Names of Medicines— Unlaweul Compétition. 

Complainant manufacturée! and sold a patent mediciue made from 
berbs, which since 1888 had been Ivnown and widely advertised as "Al- 
penkrauter." After its sale beeame suecessful, défendants advertised a 
similar remedy under tbe name "St. Bernard Alpeu Krauter." lleld, that 
défendants' use of sucb term constituted unfair compétition. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Trade-Marks and 
Trade-Names, §§ 79, 82.] 

2. Same—Injunction— Lâches. 

In a suit to enjoln further use of the name of défendants' patent medi- 
cine as unlawfu! compétition, complainaiit's inexcusable laclies was not 
a défense to its right to an injunction restraining défendants' future mis- 
conduct. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 9.J.] 

3. Same— Right to Relief— U>'Clean IIaxds. 

Complainant and its predecessors since 1888 manufactured and widely 
advertised and sold a patent medicine, called "Alpenkrauter," as a blood 
purifier, claimed to cure a great number of dlseascs, wbicli in fact it did 
not do. The public was cautioned not to consult pbysicians uor drufrgists, 
because tlie medicine was not for sale thore, and, while it claimed tbat 
the medicine was eomposed in part of importod herbs, (•om])]aiuant's wit- 
ness refused before tlie master to disclose tlie ingrédients of the med- 
icine or to State from what herb liouses or firms the herbs wcre jinrchased. 
Held, not to show that complainant did not come into equity with elean 
hands, and was therefore not cntitled to relief against défendants' un- 
fair compétition by the sale of another medicine under a similar name. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 94. 

Unfair compétition, see notes to Scheuer v. Muller, 20 C. C. A. 1G5 ; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

4. Witnesses— Questions— Refusal to Answer. 

Where a witness is apprehensive that some wrong will be done to his 
Personal or property rights, he may refuse to answer before a master 
any question propounded, and stand on such refusal until the question 
raised bas been determined by the court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, § 616.] 

5. Equity— REFERENCE to Master— Evidence— Oimections—Waiveb. 

Where a witness refused to answer a question propounded on a hearing 
before a master, and the question was certified to the court, but the pro- 
ponent failed to press the motion to compel the witness to answer, he 
waived his right to an answer. 

Appeal from the Circuit Court of tlie United States for the District 
of Indiana. 

The appellant (complainant in the court below) sought by its bill to restrain 
the appellees from using as a trade word the words St. Bernard Alpenkrauter ; 
averring that the use of such trade words by appellees, upon appellees' bot- 
tles, and in their advertising, is in tlie nature of unfair compétition with ap- 
pellant's medicines, sold for the same aliments, and known as Dr. Forni's 
Alpenkrauter. 

The Master found that appellant was an organization existing under the 
laws of the State of Illinois; that appellees were citizens and résidents of 
the State of Indiana ; that appellant manufactured and sold a blood purifier ; 
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that in this business they succeeded their father, Teter Fahrney, who in turn 
had sueceeded bis tatlier Jacob Faiirney, wbo in turn liad succeeded bis fatlier 
l'eter Fabrney — the latter of whoni manufactured and sold in Maryland, Penn- 
sjdvania and Virginia, a blood reniedy made f rom berbs ; that about 1888 tbe 
term Alpenlirauter was given to tbis remedy ; that there is spent annually, 
for the advertising of this remedy about eiglity tliousand dollars ; and that 
appellees' use of tlie words St. Bernard Alpenkrauter is unfair compétition. 
Tbe Master stated bis conclusions of law as follows: 

1. The défendants' use of the words "St. Bernard Alpen Krauter" is un- 
fair compétition. 

2. The complainant is entitled to the injimctive relief prayed in the Bill 
of Complaint unless it should be denied sucb relief for either one of the fol- 
lowing reasons: (a) the complainant bas not come into Court with clean 
hands and (b) the complainant is not free from lâches. 

But each of thèse reasons is, in my opinion, well founded, and because of 
each of thèse reasons complainant should be denied relief in this suit. As 
to reason (a). ; complainant's représentations In its advertising matter praetical- 
ly guarantee that its medicine, Alpen Krauter, will cure — bring about the 
regaining of perfeot health by tbe person using the remedy according to the 
printed directions on the carton — ail the diseases named on complainant's car- 
ton. Such a remedy would be a miracle worker. Thèse représentations are 
eoupled with the cautionary advice to intending patrons which, fairly inter- 
preted, cornes to this: Do not consult a physician and do not take counsel 
of a druggist, avoid a médical diagnosis of your aliment, ignore the reeommen- 
dation of a trained pharmacist and use a secret remedy, the ingrédients of 
whlch cannot be aseertained by cbemical analysis and which ingrédients the 
proprietor déclines to reveal. In view of the public policy of tbis State on 
the subject of the practice of medicine and i)barmacy as expressed in légis- 
lative enactment, 3 Burus' Ann. St. 1901. §§ 7318 to 7322 and 813()a to 813Gg— 
notwithstanding sale of proprietary medicines is permitted in thèse statutes — • 
and in view of the provisions of section 1995 of Burns' Ann. St. 3901, which 
makes It a criminal offense for one to prescribe a secret drug or medicine, 
the true nature of which be, if inquired of, does not truly make known and 
thereby endangers life, it must be said of complainant's methods that while 
they gain suecess commerclally, ethically they are reprehensible ; that while 
they may bring relief to credulous hypochondriacs they, notwithstanding, sug- 
gest, none the less, the ways of a thaumaturgist ; that while they protect a 
recognized property right, they do not square with the doctrine of clean hands. 

As to reason (b) ; after complainant had received from the présent défend- 
ants a flat refusai to cease to use the name St. Bernard Alpen Krauter and 
notwithstanding the défendants did continue in the use of such name to the 
damage of the complainant in the sum of several thousand dollars, the com- 
plainant waited for more than four years before bringing suit against the dé- 
tendants. The faets make a])plieable the rule on tbe subject of lâches stated 
in the case of Prince's Metallic Paint Co. v. Prince Manfg. Co., 57 Fed. 938, 
6 C. C. A. 647. 

And upon thèse findings, recommended that the bill be dismissed for want 
of equity, which in the Circuit Court, upon the hearing of tbe case, was done. 
Further facts are stated In the opinion. 

Chester Bradford, for appellant. 

John E. Iglehart, for appellee. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

GROSSCUP, Circuit Jtidge, after stating the facts, delivered the 
opinion : 

We are of the opinion that the Master was not in error when he 
found that the use of the words St. Bernard's Alpenkrauter was unfair 
compétition ; and we concur with him, that unless relief on account 
of unclean hands or lâches is denied, the injunctive relief prayed for 
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ought to hâve been granted. This reduces this case to the questions, 
Did appellant come into court with unclean hands ? And, was he f ree 
froni lâches? 

The second of thèse questions is easily disposed of. The appellee, 
Otto Kunath, was appointed April 3rd, 1890, one of the agents for 
the sale of appellant's medicines, and continued as such until 1895, 
whereupon, in association with the other appellees, he began the manu- 
facture and sale of the St. Bernard Alpenkrauter ; and thereupon, on 
the 26th of December, 1896, a letter was written to him by appellant, 
asking a discontinuance of the use of that name, and suggesting that 
court proceedings would follow unless the request was observed; to 
which appellees replied January 19th, 1897, that they declined to drop 
their présent form of advertising. Thereafter nothing was done un- 
til March 7th, 1901, when the bill in this case was filed. iVnd this is 
the lâches complained of. 

McLean v. Fleming, 96 U. S. 245, 24 L. Ed. 828, was a case to re- 
strain the infringement of a trade-mark upon a certain medicine in 
which it was held that acquiescence of long standing, and inexcusable 
lâches in seeking redress, was no défense against that part of the 
prayer of the bill that sought to restrain an infringement in the future. 
And this ruling was expressly reaffirmed in Menendez v. Holt, 128 
U. S. 514, 9 Sup. et. 143, 32 L. Ed. 526. Whether the delay shown 
hère is a défense against the recovery of any damages for the past is a 
question that we are not now called upon to décide ; for the decree 
appealed from dismissed the whole bill for want of equity, including 
the prayer for injunctive relief. 

Upon the subject of unclean hands, it is our opinion that the con- 
clusion of the Master is not supported by his finding of facts. It is 
true that the remedy was advertised by appellant as a cure for more 
diseases, perhaps, than any remedy could possibly cure. But this, in 
itself, is not unclean hands. Proprietary medicines, generally, promise 
more than they do ; and for that matter licensed physicians often do 
the same. And with proprietary medicines, as with physicians, the 
object often is to give mère temporary help, under the belief of the 
patient that he is obtaining a cure. But whether this be an improper 
use of the public's confidence, or constitutes a practice against public 
policy, is a question to be decided by the state, through its législa- 
ture, and not by the courts under the équitable doctrine of unclean 
hands ; for so far as this case discloses, proprietary medicines are 
lawful commerce, and are to be given the freedom of mère trade boast- 
ing that ordinary commerce is allowed to enjoy. 

It is also true that the name Alpenkrauter connects the herb crut of 
which it is made, in the imagination of the purchaser, with the Swiss 
Alps. But this is not holding out to the public that the particular 
root that went into the medicine was grown on the Alps. Indeed the 
représentation in the advertising was that only a part of the herbs 
were imported, and a part were grown by Quakers in this country. 
There is therefore, in this particular, no such déception as constitutes 
unclean hands. 

It is true also, that when appellee on cross-examination, seeking 
probably to find out whether any of the herbs were imported, asked 
153 F.— 4Î 
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of one of the appellants what were the ingrédients of the medicine, 
that the witness was instructed not to answer ; and that when the f ur- 
ther questions were put of what particular herb houses or firms the 
herbs were purchased, the witness was again instructed not to an- 
swer ; f rom which the Master draws the inference that the herbs were 
not, in fact, imported; otherwise the questions would hâve been an- 
swered. 

But ail the facts of this case borne in mind, the inference drawn 
by the Master is not tenable. True, the witness may hâve been in- 
structed not to answer, because a truthful answer would hâve divulged 
that no part of the herbs were in fact imported, or would hâve given 
a due to the names of witnesses from whom that testimony might hâve 
been obtained. But it is equally obvions that the motive of the refusai 
to answer might bave been an appréhension that if the ingrédients 
were disclosed, or there was disclosed the names of the people from 
whom the ingrédients were purchased, the whole value of the medicine 
as a secret préparation would be destroyed — a danger that the ap- 
pellant was not willing to incur unless ordered by the court. And 
though a motion to compel an answer was filed, the hearing of that 
motion wâs continued to the final hearing, at which time it was not 
pressed. Now it is the right of a witness, apprehensive that some 
wrong will be done to bis personal or property rights, to refuse to an- 
swer to a Master, any question propounded, and to stand upon that 
refusai until the question raised bas been determined by the court; 
and when such refusai is followed by the failure of the other party to 
press the question in court, the légal inference is not that the facts are 
as the proponent claims them, but rather, the proponent failing to press 
the motion, that he acquiesces in the right of the witness to refuse to 
answer — the record thereafter standing as if no such question had been 
put. 

It is true, too, that in their advertising, appellant advised the pub- 
lic not to inquire for the Alpenkrauter at drug stores. But this does 
not justify, it seems to us, the inference drawn by the Master that it 
was meant as counsel not to consult a physician, and to ignore the 
recommendations of a trained pharmacist — the plain motive for the 
suggestion being, that the Alpenkrauter was not on sale at drug stores, 
and that to inquire for it would resuit in no purchase of appellant's 
medicine, but might lead to the inquirer's being induced to purchase 
something else. Surely, so long as proprietary medicines are lawful 
commerce, précautions of this kind, obviously commercial, are not 
within the doctrine of unclean hands. 

That the whole traffic in proprietary medicines may be injurions to 
the public; that remédies, the ingrédients and formula of which are 
secret, should be forbidden; that the sick and ailing should be pro- 
tected against every offer of help except those coming from licensed 
physicians and pharmacists, are each questions that the public can 
take up and décide for itself, through the législative branches of its 
governments ; but that not having been done as yet, by the public will 
thus expressed, it does not seem to us that the facts in the record 
before us furnish a reason why the courts should formulate a public 
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poHcy, or withhold the aid of the law to protect this commerce, as yet 
îawful, against the unlawful piracy of another. 

The decree appealed f rom will be reversed, with instructiuns to grant 
the injunction as prayed for in the bill. 



JAÏNE et al. v. LODEE. 

(Circuit Court of Appeals, Third Circuit. May 15, 1907.) 

No. 34. 

OosTS — Circuit Couet of Appeals — Pbintino Recobd. 

Under amended rule 23 (150 Fed. xxxii, 79 C. C. A. rxxll) of the rules 
of the Circuit Court of Appeals for tlie Third Circuit, whlch provides that, 
In case of reversai, affirmance, or dismissal with costs, the amount paid 
for printing the record shall be taxed against the party against .whom 
costs are given, the cost of such printing is so taxable, aithough It was 
done at the Instance of the plaintilî in errer and not of the cierlc, as con- 
templated by the rule, where the record as Bo printed was accepted by 
the clerk, and no timely objection was made. 

On Appeal from Taxation of Costs. 
For former opinion, see 149 Fed. 21. 



Before GRAY and DALLAS, Circuit Judges, and ARCHBALD, 
District Judge. 

DALLAS, Circuit Judge. Our décision in this case was one of re- 
versai, with costs, and therefore, at least prima facie, the pîaintiffs in 
error were entitled to hâve the amount paid for printing the record tax- 
ed against the défendant in error; for rule 23 (150 Fed. xxxii, 79 C. C. 
A. xxxii), since its amendment, as well as before, contains this un- 
equivocal provision: 

"In case of reversai, affirmance or dismissal, with costs, the amount paid 
for printing the record shall be taxed against the party against whom costs 
are given." 

That this clause would not hâve been retained when rule 23 was 
altered if it had been intended that thereafter the cost of printing 
the record should not be taxed against the losing party is, as an 
abstract proposition, unquestionable ; but it is contended that the 
amount paid for this particular printing is not so taxable, because 
it was done at the instance of the plaintifïs in error, as the original 
rule had prescribed, instead of being "caused" by the clerk, as the 
amended rule directs. The order of December 7, 1893, did make 
the clerk responsible for the correct printing of the record, but it 
made no change whatever in the ultimate liability for its cost. In 
the présent case the clerk accepted copies supplied by counsel for the 
plaintifïs in error; but to this no timely objection was made, and none 
will now be considered. We must assume that, if they had been print- 
ed under his own supervision, the expense would hâve been the same. 

There does not appear to be any substantial controversy respect- 
ing the amount to be allowed, and upon the gênerai question pre- 
sented enough has been said to show that the taxation of costs now 
appealed from should be recommitted to the clerk for correction 
in accordance with this opinion; and it is so ordered. 
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flOUGHTON V. WHITIN MACHINE WORKS. 
(Circuit Court of Appeals, First Circuit. February 12, 1907.) 

No. 638. . ' . ; ; i , 

1. Patents— Reissue— Invention— Theead-Guides for Spinning Machines. 

Tlie Houghtoii reissued patent, No. 12,263 (original No. 753,577), for an 
improved tliread-guide for spinning or twistiug macliines, vvas applied for 
within about four moiitlis after tlie granting of the original patent, wbicli 
was within a reasonable time, and, in view of the broadened claims which 
were necessary to cover the actual invention, was a proper reissue. The 
Improvement of the patent, which consists in substituting, for the woodeix 
finger-heads of the prier art, heads made of métal accurately hinged and 
properly adjusted to a vertical métal strip secured to the face of a doffing- 
rail, making it possible to change the thread-guide from soft to hard wire, 
pefmitting an aceurate adjustment of métal parts at the outset, and un- 
der such conditions as to secure continued accuraey of position in opéra- 
tion, constitutes a positive advance in the practieal art of cotton spinning 
and twisting, and discloses invention of such eharacter as to relieve the 
patent in a measure from the operatiqn of tlie narrow rules of construc- 
tion which apply to improvement patents that only slightly advance the 
art. Claims 1, 2, 3, and 4, also, held infringed. 
^. Same — Invention — Substitution of Materials. 

AVhile the mère substitution of one niaterial for anotber in a stiiicture 
does not conwtitnte invention, it is something to be considered on that is- 
sue, where it inalios possible changes in otlier éléments of a combination 
to produee improved opération. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 23.] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

William K. Richardson and Louis W. Southgate, for appellant. 
William A. Jenner, for appellee. 

Before COI,T and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

ALDEICH, District Judge. The patent in suit relates to cotton 
manufacturing, and the invention in question is for an improved 
thread-guide for spinning or twisting machines, and for an improved 
form of thread-guide support. It is a reissue patent, granted August 
23, 1904, and numbered 12,2C3. The original patent was granted 
March 1, 1904, and numbered 753,577, and the application for reis- 
sue was filed July 10, 1904, about 43/2 months after the original patent 
was granted. 

Claim 4 of the reissue patent is precisely like claim 1 of the original 
patent of March 1, 1904. The proofs are only directed against the de- 
fendant as infringing claims 1, 2, 3, and 4 of the reissue patent. There 
is no substantial controversy about infringement so far as it relates to 
claims 1, 2, and 3 ; but infringement of claim 4 was disputed. 

The reissue patent was attacked both upon the ground that it was 
invalid as a reissue, and upon the ground that its first four claims in 
suit did not involve invention. 

We will first consider the question whether the reissue patent in suit 
involves invention. 

We think it does. 
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Though the patent in its adaptation of parts involves tlie original and 
novel idea of a sheet-metal strip to which the finger-heads are attached, 
it is, after ail, in substance and in its gênerai effect, a patent for an im- 
proved combination of old éléments in a mechanical arrangement which 
at once advances the art in a new direction. What the adaptation does 
in practical opération upon widely used machines in cotton spinning 
and twisting, old and new machines alike, as compared with the older 
adaptations, goes far towards demonstrating the fact of invention. 
Though the patent is for an improved thread-guide and an improved 
thread-guide support, rather than for a new and original discovery, its 
practical success is such as to entitle it to favorable considération, and 
to relieve it in a measure from the opération of the narrow rules of 
construction which ordinarily apply to patents for improvements which 
only slightly advance the art, and accomplish only unimportant and in- 
considerable results. 

In the older art, the adaptation of construction can hardly be said 
to hâve approached the combination in question in simplicity and nec- 
essary accuracy of position of parts in opération. The following is a 
fair illustration of the old construction in common use : 





It will be seen that, among the old constructions in use, there was 
a finger-head board or doffing-rail, which was hinged to the frame- 
work of the machine. To this iiulividual blocks of wood, or thread- 
board supports for the thread-guide. were hinged, and into the pro- 
jecting face of the finger-head, or block, a métal thread-guide was 
screw-threaded and adjusted to guide the thread. In practical opéra- 
tion, précision of position with respect to the axis of the spindle is 
necessar}'. The rer|uirements of accuracy of adjustment in this re- 
spect are so arbitrary as to put ont of question "the use of hardened 
or rigid wire bent into pigtails as thread-guides, both in the process 
of original adjustment and in the process of readjustment when the 
same get out of position in opération. This is so because, when the 
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thread-guide îs screwed into the finger-head, it îs found not to be 
in the necessary exact adjustment for properly guiding the thread, and 
so must be bent in order to bring the eye of the guide in proper re- 
lation with the axis of the spindle; and, in practical opération, the 
guide gets out of position, and must be bent or turned back in order 
to properly do its work. This being so, soft or relatively flexible wire, 
as distinguished from spring-tempered wire, \yas used, in order that it 
might be restored to its position of usefulness by bending or hammer- 
ing, or by hand manipulation. 

Moreover, in the old constructions in practical use, the finger-heads 
which carry the thread-guides are in large numbers individually at- 
tached directly to the doffing-rail by a hinge and screws. 

The eut which follows représenta well enough one of the old type 
with the thread-guide screwed into a wooden finger-head, and the 
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thread-guide is represented by this eut as having been out of position, 
and as having been brought into position again by bending or other 
manipulation. 

It would seem clear enough that upon cotton spinning and twisting 
machines carrying a large number of spindles, from which each thread 
under high speed must be accurately guided, greater security and pré- 
cision than anything disclosed in the mechanisms of the older art was 
a thing needed in the work of spinning and twisting, and that industrial 
conditions required that, in the particular détail of guiding the thread 
from the spindle, the situation should be relieved from the clumsy and 
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unsatisfactory conditions existing in this respect at the time Houghton 
took out his patent. 

Now as to the Houghton invention in suit. The daims in issue are 
as foUows: 

"1. In a spinning or twisting machine, the combination of a sheet-metal 
sti-ip having places stamped therein for setting flnger-heads, with the finger- 
heads hinged to said strip so that the thread-guides of the finger-heads will ho 
in i)roper position when the strip ig fastened in place in the machine. 

"2. In a spinning or twisting machine, the combination of a rail or support- 
ing-board with a vertical sheet-metal strip secured to the front face thereof, 
said sheet-metal strip having places stamped therein for setting the finger- 
heads, and with the linger-heads hinged to the sheet-metal strip and extending 
horizontally therefrom. 

"3. In a thread-guide support for spinning or twisting machines, the combina- 
tion of a rail or supporting pièce, and a plurality of sheet-metal flnger-heads, 
each formed from a pièce of sheet métal bent to form a top plate, and bent- 
down portions which engage the vertical face of the rail or supporting-pieco 
forming stops for holding the flnger-heads in horizontal position. 

"4. In a thread-guide support for spinning or twisting machines, the combina- 
tion of a sheet-metal strip and a T)lurality of sheet-metal finger-heads, each 
formed from a pièce of sheet métal bent to form a top plate, side flanges which 
act as stops for holding the fingerheads in horizontal position, and integrally 
bent or turned tongues which intermesh with bent or turned tongues extend- 
ing from the sheet-metal strip to form hinged joints." 

In the older practical constructions in use, we had tlie necessary 
wooden finger-heads and the necessary soft métal thread-guides with 
the inhérent defects of insecurity of such appliances in respect to ac- 
ouracy of continued adjustment. This situation was at once reheved 
by Houghton, because he made it possible to change the thread-guide 
from soft to hard wire, and the finger-heads from wood to métal sc- 
curely hinged and properly adjusted to a vertical strip firmly secured 
to the vertical face of a doffing-rail. Houghton's adaptation thus re- 
lieved the situation from the necessity of using wooden finger-heads 
and soft métal guides, and permitted an accurate adjustment of métal 
parts at the outset, and under such conditions as to secure continued 
accuracy of position in opération. This, we think, constituted a very 
positive advance in the practical art of cotton spinning and twisting. 

Quite likely the substitution alone of one material for another would 
not amount to invention, but the successful adaptation of the métal 
finger-head which made the use of highly tempered thread-guides pos- 
sible is something to be considered in connection with the other élé- 
ments of the combination upon the question as to whether what he did 
amounted to invention. 

In a practical view, what the textile industry required was an accu- 
rate and reliable thread-guide which could be applied to old machines as 
well as new. It required something that could not only be placed in 
accurate relation to the machine and the spindie, but something which 
would remain permanently in proper relative position. Otherwise it 
would not reliably perform the necessary function of guiding the thread. 
The importance of such requirement is at once seen when it is realized 
that each machine in practical opération carries a large number of 
spindles which require some measure of personal oversight, and that 
the necessary personal oversight is minimized, and the work of the 
machine is augmented in degree according as any device for properly 



744 



153 FEDERAL EEPÔKTER. 



guiding tlie thread becomes susceptible of accurate and permanent lat- 
éral and horizontal adjustment. 

The leading features of the Houghton adaptation of mechanical 
parts can be most conveniently seen through the use of a eut illustra- 
tive of his device. For this purpose we employ, what is in substance, 
Fig. 1 of his reissue patent, supplemented by certain Unes and words by 
way of description. 

* Thteod wiae. 
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In this illustration we hâve one finger-head and the thread-guide in 
position, for doing its work, and another thrown out of working po- 
sition, as is the case when necessary to splice the thread. 

The métal vertical strip which bas been spoken of as a new clément 
in the combination is indicated by figures 10, and is something upon 
which a plurality of finger-heads are ingeniously spaced, gauged, and 
hinged in such numbers as are required. The strip when eut in prop- 
er length for a particular machine is attached to the vertical face of 
the finger-head board or doffing-rail by a séries of screws, like 12 of 
the eut. This strip thus performs the function of furnishing suitable 
intermediate means for properly locating the finger-heads and of Con- 
necting the métal of the entire t'hread-guiding mechanism to the frame- 
work of the machine, and it also at once becomes a certain and fixed 
support to the finger-heads, because, when their side flanges abut 
against it, it becomes the means of accurately and permanently hold- 
ing them in the necessary horizontal position. 

Unquestionably, the success of Houghton's adaptation is in a large 
measure attributable to the relation which the new vertical strip sus- 
tains to the machine and the métal parts between that and the spindle. 
But, notwithstanding the fact that the vertical strip is new in its rela- 
tion, and is something which in its setting performs useful and im- 
portant functions, the invention, after ail, résides, in a broader sensé, 
in the conception of the combination, and in the exceedingly practical 
and meritorious adaptation of the varions métal parts in a complète 
mechanical appliance capable of doing the work and of successfully 
meeting the reqnirements of an existing necessity. 

In a very considérable sensé, and from the very nature of things, 
every patent, so far as the fact of invention is concerned, is to stand, 
if it stands at ail, upon its own inhérent merit, and therefore a given 
situation is not much aided by authorities otherwise than by the rela- 
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tive measure o£ merit ascertained under somewhat unsatisfactory 
methods of comparison ; but, if the ingenious barbed-wire twist, which 
"turned a failure into a success," was invention, surely what Hough- 
ton accomplished through a successful substitution of métal parts for 
wood and by vvay of an ingenious adaptation of hard-tempered wire 
and sheet métal parts, so asseinbled as to be easily ad j astable to old 
and new machines alike, ought to be accepted as invention. 

In the older type of construction, as will be seen by the first eut 
which we hâve used, the wooden fînger-head was individually attached 
to the doffing-rail by a hinge and screws. Such attachment was so un- 
reliable that it was necessary, as bas been said, to employ a soft and 
flexible wire as the thread-guide, in order that it might be readjusted 
in necessary position as occasion required. 

As pointed out, exactness, both in horizontal and in latéral or side- 
wise position, was something not only important but indispensable. In 
order to secure thèse results, Houghton describes finger-heads to be 
made from sheet-metal, to be hinged to a single vertical strip, the fin- 
ger-heads having side flanges so bent and shaped as to engage the 
vertical strip, and thus secure and permanently hold themselves in the 
necessary horizontal position. Such security of horizontal position en- 
abled him to use thread-guides made of hard-tempered wire, so at- 
tached to and carried in the finger-heads as to be susceptible of side- 
wise adjustment, and of being securely and permanently fixed in prop- 
er position with référence to the spindle. The connection between the 
finger-heads and the métal strip is secured by means of tongues or 
fingers extending from their rear edge, which intermesh with tongues 
or fingers extending from the upper edge of the vertical strip, the re- 
spective fingers and tongues coiling upon a hinge-pin extending the 
length of the strip, thus making a hinged connection between several 
finger-heads and a single métal strip easily adjustable to the vertical 
part of a given dofiing-rail under such conditions as to enable the en- 
tire number of thread-guides to be thrown out of opération by an up- 
ward throw of the doffing-rail, or given thread-guides to be singly 
thrown out of opération if the exigency requires this only. While the 
hinge attachment to the métal strip is old, and in itself alone does not 
involve invention, in view of its peculiar setting it is something, we 
think, to be considered in connection with the varions other parts with 
which it is associated in use in the mechanical adaptation as a whole. 

As to the prior art, it is sufficient to say that it falls far short of an- 
ticipating Houghton's conception and efficient adaptation, or of ac- 
complishing anything like the satisfactory commercial results reached' 
through what Houghton described. 

Next, as to the disclaimer. There was still another patent, to which 
we hâve not referred. It is numbered 677,988, and was granted to 
Houghton in 1901. Considérable importance has been attached to this, 
and it is something to be considered, because the reissue patent refers 
to it and makes a certain disclaimer. Both the patent of March, 1904,. 
and the reissue of August, 1904, in fact, refer to the 1901 patent as 
something to be perfected and jmproved in construction. It is import- 
ant to note that the sheet-metal strip described in the patent of 1901, 
to which the finger-heads were connected, was a finger-head board,. 
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not an intermediate vertical strip, ahd the idea was to apply it to the 
top horizontal surface of the doffing-rail, and the mechanical arrange- 
ment in détail under that patent was quite différent from the adapta- 
tions described in the reissue patent in question. It would seem that 
the Circuit Court acted upon the idea that the intended improvement 
of the reissue patent of 1904had référence to tempering the thread-guide 
and to its adjustment in the fînger-head. We think more than that was 
intended, and that the adaptation of parts* in the patent in suit, which 
we hâve already described, was an essential and substantial improve- 
ment upon the patent of 1901. We also think that a reasonable con- 
struction of the disclaimer only carries the idea that Houghton intend- 
ed to disclaim the subject-matter of the particular combination em- 
phasized by the patent of 1901, which was a direct combination and at- 
tachment of a sheet-metal strip or finger-head board and a finger-head 
made with prolonged side flanges extending under and beyond the 
hinge for the purpose of horizontal support. 

Now, as to the reissue : The somewhat récent case of Topliff v. 
Topliff, 145 U. S. 56, 12 Sup. Ct. 825, 36 I.. Ed. .658, after summariz- 
ing the authorities, lays down certain rules as settled by the Suprême 
Court, and, among other things, it is there stated that the power to 
reissue may be exercised when the patent is inoperative, because the 
claims were narrower than the actual invention, provided the error 
arose from inadvertence or mistake. The right, however, is subject 
to certain limitations, and among them that the reissue shall be for the 
same invention, as it appears from the spécification and claims, and 
that there must be reasonable diligence in moving. It is also stated 
as something to be regarded as settled by the Suprême Court that the 
court will not review the décision of the Commissioner of Patents up- 
on the question of inadvertence, accident, or mistake, unless the matter 
is manifest from the record. 

Mr. Houghton moved promptly for reissue upon discovery of what 
seemed to be a limitation of his new patent to the interlocking hinge, 
because he had the fînger-heads interlocked with the thread-board in 
his 1901 patent. He set out in the oath appended to his application for 
reissue that the patent was inoperative for the reason that the spécifi- 
cation was defective and insufficient, and that the defect and insufïï- 
ciency resulted from an omission to claim the sheet-metal strip ex- 
•cept in combination with a particular form of hinge, and that it arose 
from inadvertence. In view of the scope of the spécification of the 
March 1904 patent and the limitation upon its claims, and in view of 
the broadened character of claims 1, 2, and 3 of the reissue, it would 
seem a proper case for reissue, provided there was due diligence on 
the part of the patentée. The application was made in a little over 
four months, which ordinarily would be accepted as not an unreason- 
able time, provided public rights hâve not intervened. We do not see 
anything in this case which should be accepted as a controlling inter- 
vention of public, or third party rights, or anything which calls for a 
harsh rule in respect to a time limit. In view of the whole situation, 
we think we should treat the reissue as seasonably applied for, and as 
something granted upon a proper showing of mistake, resulting from 
inadvertence in not giving, proper breadth to the claims. The spécifica- 
tion of the original patent, when read in connection with the cuts, mani- 
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festly shows that the patentée intended a broader invention thàn that 
stated in his daims ; and what was stated as his invention in his spéci- 
fication was saved to him by the broadened claims 1, 2, and 3 of the 
reissue, and rightly so, we thinlî. 

With claims 1, 2, and 3 of the reissue cornes claîm 4 of the original 
patent, which gives prominence to the idea of intermeshing tongues 
and is Verbatim with daim 1 of the original, and must hâve the same 
status as a daim that it had in the original patent. Gage v. Herring, 
107 U. S. 640, 2 Sup. Ct. 819, 27 h- Ed. 601. 

In condusion, as to infringement : It is not seriously contended, 
even if denied, that daims 1, 2, and 3 are not infringed; and as to 
daim 4, the defendant's leading expert, Mr. Livermore, states that the 
defendant's construction, broadly considered as a hinge, is an équivalent, 
or mechanical substitute, for the construction shown in Houghton's 
daim 4 of the reissue. This, in connection with an examination of the 
various parts and their function as used in the defendant's construc- 
tion, and the other évidence in the case, satisiîes us that the complain- 
ant establishes that the défendant used the Houghton idea, and that 
there was infringement in respect to daim 4, as well as to claims 1, 2, 
and 3. 

The decree of the Circuit Court is reversed ; the case is remanded to 
that court, with directions to enter a decree for the complainant on 
claims 1, 3, 3, and 4 of the reissued letters patent, No. 12,263, in suit; 
and the appellant recovers his costs of appeal. 
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(Circuit Court, D. Massachusetts. May 13, 1907.' 

No. 126. 

Patents— Infringement— E1.EVATOB Mechanism. 

The Cole patent, No. 700,740, for a valve mechanism for elevators of 
tlie plimger type, designed to secure an automatic slow stop of the ele- 
vator In both directions, without affecting the rate of speed In starting 
cannot be so broadly construed as to cover ail means for accomplishing 
Buch purpose, but is limited to the means shown, which consista of an 
auxiliary valve mechanism or what may be fairly considered the équivalent 
of such mechanism ; but, since the invention is not for a mère improvement. 
In détails of construction, but représenta a new and advaueed step lu 
the art, the patent is entitled to a fairly broad construction upon the 
question of what may be considered équivalent means. As so construed 
lield not infringed by the mechanism shown In the Larsson patents, Nos. 
786,653 and 780,654, which does not contain the essential feature of the 
Cole invention, namely, the throttling of a portion of the pilot valve 
passage by the movement of the main valve when the elevator is stopped» 
nor means which are équivalent. 

In Equity. On final hearing. 

Brown & Durby, for complainant. 

Louis W. Southgate and Clifton V. Edwards, for défendant. 

COLT, Circuit Judge. This bill charges the défendant with in- 
fringement of patent No. 700,740, issued May 27, 1902, to the com- 
plainant as assignée of William F. Cole. 
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The Cole patent relates to hydraulic valve mechanism for regulating 
the starting and stopping of elevators, particularly hydraulic elevators 
of the plunger type. The invention is for an improved form of valve, 
which permits a quick start for the elevator, and at the same time in- 
bures a slow stop. 

In defining the invention, the spécification says : 

"My invention relates to resnlating meplianism for elevators, whereby the 
elevator car may be startert atid reacli full speed as (luickly as desired ; init, 
however suddeiily tlie operative may attempt to stop tlie car. tlie suddenness 
of stopping is regulated witliin a predeterniined limit, tlnis permitting a qxiiek 
start and insuring a slow stop." 

"My invention consists, essentially, of means adapted to regulate at inde- 
pendent rates tlie suddenness of starting and stopping an elevator car." 

"Jlore particidarly my invention consists of means attaclied to the valve 
mechanism, which liniits the rate of speed of closinE; the main valve in cither 
direction without affecting its rate of speed of openin.2;." 

"In modem high-speed elevators it is désirable to hâve the car reach its 
maximum rate of speed as soon as possible after starting; but any sudden 
stopping of the car is undesirable. Among other objections sudden stopping 
is the cause of an extremely unpleasant sensation which the passengers are 
made to feel, and in the case of the 'plmiger' type of hydraulic elevator if the 
supi)ly of water to the cyliuder be sluit off too suddenly the momentuni of the 
rapidly-moving parts which comjH'ise a considérable mass Is so great that the 
l)lunger will be apt to .iump off tlie water, causiug an extremely disagreeable 
shocli to be felt by the passengers." 

With respect to the prior art, the spécification says . 

"Obviously it is not désirable to leave the possibilit.v of sudden stopping i» 
the hands of the operative. This bas already been recognized, and a graduai 
stojipage lias been aceomplished in several ways by means entirely independeiit 
of the controlling device in the car. One method lias beeii to luake the ports 
of the secondary or pilot valve quite small or to throttle them dowii by means 
of a screw-plug, which is left peiinanently ad.iusted in the required iiositiou. 
allowing only a comparatively sinall volume of water to tlow to or from the 
motor-cyliuder in a giveii time. A similar resuit is sonietimes aceomplished by 
constructing the jiorts of the main valve of sucli sliajie that as the valve closes 
the water is gradually shut otï. Thèse permanent adjustments which accom- 
plish a graduai sto]i, both going up and coniing dowu, also of necessity accom- 
plish a graduai start in either direction." 

The spécification then proceeds: 

"To gradually overcome the energy of sueh a large mass of rapidly-moving 
matter as is required in an elevator without the undesirable effects above re- 
ferred to, it is necessary to begin to slow down several feet before the floor at 
which it is desired to stop is reaclied. To acconiplish this, the movement of 
the main valve in closing must be very graduai. Wheii the elevator is start- 
ed, however, it is not necessary nor désirable that full speed should be as grad- 
ually reached from full stop as was full stop when the elevator vi'as runuing at 
full speed. In fact, full speed eau be safely aoquired in several feet less travel 
than witliin which it would be désirable to stop a car from full speed. There- 
fore it is not necessary that the main valve should niove as gradually in open- 
ing or that the same means, if any, should be employed for a graduai start as 
must of necessity exist in the means for graduai stoppage, which I hâve re- 
ferred to above." 

The spécification f urther says : 

"My invention of throttling device is not limited to the form of throttling- 
valve shown, as other throttling déviées or governors might be applied to ae- 
oomplish the object, and many changes might be made in the détail of construc- 
tion and mode of attachment to the reciproc.iting parts of the valve." 
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The patent contains 29 daims. Most of thèse daims are of a 
broad character. It is suffident for illustration and for the purposes 
of this suit to give the first five : 

"1. In an elevator, the combinatlon with the car, of motor means for run- 
ning said car, controlling means adapted to be operated from the car, and an 
automatie qulck-startlng, slovv-stopping device adapted to permit of a quick 
start and to regnlate the suddenness of stopping whereby the car will be 
brought to rest gradually. 

"2. The combinatlon with the main three-way valve, of means for opening 
and closing sald valve in either direction, and automatie means for regulating 
the opening and closing movements at différent rates of speed. 

"3. The combinatlon with the main valve for controlling the passage of fluld 
under pressure, of means for opening and closing said valve, and automatical- 
ly-operated quick-opening, slow-closing means connected with said main valve, 
whereby the speed of opening and the speed of closing the main valve are 
regulated within independent limlts, substantially as described. 

"4. In a hydraulic elevator, the combination with a main valve, of a valve- 
motor, pilot-valve meohanism, and an opening and closing regulntini: means 
operated by movement of the main valve, whereby a quick opening aud slow 
closing of the main valve are efCected. 

"5. The combination with the main valve for controlling the passage of 
fluid under pressure, of motor means for opening and closing said main valve, 
secondary valve mechanism for controlling the motor means, and hydraulic 
opening and closing regulating means for automatically regulating the velocity 
at which the main valve may be opened and the velocity at whioh the main 
valve may be closed at independent rates, substantially as described." 

In reading thèse daims in connection with the spécification, ît is 
apparent that the patentée seeks to cover ail means for accomplishing 
an automatie slow stop of the elevator by limiting the rate of speed 
of closing the main valve and at the same time permitting a quick 
start ; and this is the position taken in the brief of complainant's coun- 
sel, as appears from the following extract: 

"It appears, therefore, plainly from the spécification of the Cole patent that 
his purpose was to claim broadly any mechanism which llmited the rate of 
speed of closing the main valve automatically without affecting its rate of 
speed of opening, so that the elevator car might be permitted to reach full 
speed as quickly as desired, but limited to a graduai or slow speed In stopping, 
however suddenly the operative might attemjit to stop such car. 

"This theory thus advanced in the spécification Is emphasized in the clalms 
of the Cole patent, a careful reading of which will demonstrate the plain in- 
tention of the inventor to cover broadly this principle of opération which he 
had found absolutely necessary In the practical utilization of a plunger ele- 
vator. A large majorlty of the 29 claims are broadly phrased to cover in dif- 
férent forms this idea. • * ♦ There is absolutely nothing in the prior art 
or the testimony in this case to anticipate this broad, pioneer invention of 
Mr. Cole. No prIor patent can be produced which will show a main valve 
which can be opened quickly, and yet closed slowly and automatically within 
a predetermined limit regardless of the way the operator manipulâtes the 
pilot valve." 

Since infringement is based upon this broad construction of the 
Cole patent, it becomes necessary to détermine the nature and scope of 
the Cole invention. 

The valve of the Cole patent is known in the elevator art as the 
"pilot valve," and, as appears from the spécification and drawings, 
it was designed for use in plunger elevators. The purpose of the 
pilot valve is to start and stop the elevator, and to regulate the speed 
of starting and stopping. The pilot valve is a two-way piston valve. 
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It has two sides which are duplicates, the supply side and the exhaust 
side. The supply side has a passage froni the supply pipe to the 
motor cylinder, and the exhaust side has a passage from the exhaust 
pipe to the motor cylinder. Thèse passages to the motor cylinder are 
opened or closed by the movements of the pilot valve stem. The 
elevator is started in its upward or downward movement by opening 
the supply or the exhaust passage, and it is stopped in its upward or 
downward passage by closing the supply or the exhaust passage. The 
speed with which the elevator starts or stops is governed by the 
quantity of water which is permitted to flow through thèse passages. 
If, therefore, thèse passages are what are termed "enlarged passages," 
the elevator will start and stop quickly. If they are what are termed 
"restricted passages," the elevator will start and stop slowly. If one 
of the passages is an enlarged passage and the other a restricted pas- 
sage, the elevator will start quickly and stop slowly in one direction, 
and start slowly and stop quickly in the other direction. It was com- 
mon in the art to restrict the pilot valve passages by means of throttling 
devices such as throttling screws, in order to efïect a slow start and a 
slow stop, as distinguished from a quick start and a quick stop. It 
was also old in the art to accomplish a graduai start and a graduai 
stop by what are termed "graduated ports" in the pilot valve or in 
the main valve. 

The purpose of the Cole invention was to secure an automatic 
slow stop of the elevator in both directions without affecting the rate 
of speed in starting. 

Cole accomplished this purpose in the foUowing way: He first 
constructed his pilot valve with a restricted and enlarged passage for 
the supply, and a restricted and enlarged passage for the exhaust. 
He then provided an auxiliary piston valve with a throttling plug 
on each end of the stem. He then provided means whereby one of the 
enlarged passages was automatically closed by the throttling plug 
when the elevator was stopped. Thèse means consisted in Connecting 
the auxiliary pilot valve stem with the main valve stem in such a 
manner that, when the main valve moved in one direction, the throt- 
tling plugs moved in the opposite direction, with the resuit that on the 
outward movement of the main valve to start the elevator the throttling- 
plugs closed one of the enlarged passages, so that on the return move- 
ment of the main valve to stop the elevator the flow of water was con- 
fined to the restricted passage, and hence the main valve moved slow- 
ly, thereby causing the elevator to stop slowly. We hâve, then, in 
the Cole organization a pilot valve with enlarged and restricted pas- 
sages, which are open to start the elevator, and with only the re- 
stricted passage open to stop the elevator. 

The pilot valve mechanism and the nature and scope of the Cole 
improvement will be better understood by a fuller description of the 
plunger elevator and its mode of opération. In the plunger elevator 
a cylinder is sunk in the, ground to the same depth as the height to 
which the elevator is to be raised. A plunger slides in this cylinder, 
and upon the upper end of the plunger is supported the elevator car. 
When water is introduced into the cylinder, the water pressure raises 
the plunger, and consequently the elevator. When water is permitted 
to flow eut of the cylinder, the weight of the plunger and the car 
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causes the elevator to descend, When no water is permitted to flow 
into or out of the cylinder, the plunger and the car remain stationary. 

The régulation of the flow of water into and out of the cylinder, 
and the cutting off of the water from the cylinder, are accomplished 
by a somewhat elaborate System of piston valves. This system com- 
prises the main valve, the motor, the pilot valve, and their Con- 
necting mechanisms. The main valve controls the movements of the 
plunger, which supports the elevator car, the motor valve controls the 
movements of the main valve, and the pilot valve, which is connected 
with the operating lever in the elevator car, controls the movements 
of the motor valve. 

The valve mechanism of the plunger elevator is shown in figures 
3 and 4 of the Cole patent. Thèse drawings also illustrate the pilot 
valve mechanism covered by the patent, and its mode of opération. 
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The middle part of each of thèse drawings shows the main valve, 
the lower part shows the motor, and the upper part shows the pilot 
valve. The main valve is a three-way piston valve. It has a pass- 
age to the source of supply, a passage to the main cylinder, and a 
passage to the exhaust. It opens the supply to allow the water to 
flow into the main cylinder to move the elevator upward, it shuts off 
the supply and the exhaust to stop the elevator, and it opens the ex- 
haust to allow the water to flow out of the main cylinder to permit the 
elevator to descend. When the elevator is stopped, the main valve 
occupies its central or neutral position, which is seen in figure 3. In 
this position the port to the main cylinder is closed, and consequently 
the water cannot flow into or out of the cylinder. 

The main valve is moved from its central position outward to 
start the elevator, and from its outward position back to center to 
stop the elevator. When the main valve moves from the center to 
the right, the main cylinder is connected with the supply, and the 
elevator ascends, and, when the main valve moves back to center, the 
supply is eut off, and the elevator stops. When the main valve 
moves from the center to the left, the main cylinder is connected 
with the exhaust, and the elevator descends, and, when the main valve 
moves back to center, the exhaust is eut off, and the elevator stops. 
If the main valve moves quickly in its outward movements and in its 
movements back to center, the elevator will start quickly and stop 
quickly. If the main valve moves slowly in its outward movements 
and in its movements back to center, the elevator will start slowly and 
stop slowly. On the other hand, if the main valve moves quickly 
in its outward movements and slowly in its return movements back 
to center, the elevator will start quickly and stop slowly. 

The motor consists of a cylinder with two pistons. As the draw- 
ings show, the motor stem and the main valve stem are so connected 
that the movements of the motor pistons and of the main valve pistons 
must be the same. The movements of the motor pistons are con- 
troUed by the pilot valve. When the supply and exhaust of the pilot 
valve are eut off from the motor, the motor pistons are at their 
central or neutral position, as shown in figure 3. When the supply 
of the pilot valve is open, the motor pistons move from their central 
position to the right, as shown in figure 4, and the elevator ascends. 
When the supply of the pilot valve is eut off and the exhaust is open, 
the motor pistons move back to center, and the elevator stops. On the 
other hand, when the exhaust of the pilot valve is open, the motor 
pistons move from their central position to the left, and the elevator 
descends. When the exhaust of the pilot valve is eut off and the 
supply is open, the motor pistons move back to center, and the 
elevator stops. If the pilot valve has enlarged supply and exhaust 
passages, the outvv'ard movements and the return movements of the 
motor pistons, and therefore of the main valve, will be quick, and the 
elevator will start and stop quickly. If the pilot valve has contracted 
supply and exhaust passages, the outward movements and the return 
movements of the motor pistons, and therefore of the main valve, 
will be slow, and the elevator will start and stop slowly. On the other 
hand, if the pilot valve has a contracted passage and an enlarged pass- 
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âge for the suppl}', and a contracted passage and an enlarged passage 
for the exhaust, and both thèse passages are open on the outward 
movements of the motor pistons, and only the contracted passage is 
open on the return movements of the motor pistons, the elevator wiil 
start quickly and stop slowly. 

The pilot valve, as the drawings show, has two sides which are 
alike — the supply side, which connects with the supply pipe, and the 
exhaust side, which connects with the exhaust pipe. When the pilot 
valve is in its central or neutral position, as shown in figures 3 and 4, 
both the supply and the exhaust are eut ofï froni the motor. The 
movement of the pilot valve to the left opens the supply to the motor 
cylinder, and the movement of the pilot valve to the right opens the 
exhaust to the motor cylinder. The pilot valve is so connected with 
the main valve that the movement of the main valve in either di- 
rection or back to center moves the pilot valve back to its central 
position. In other words, the pilot valve is automatically returned to 
its central position by the movement of the main valve. When the 
operator presses the lever down, as shown in figure 4, the pilot valve 
moves to the left and opens the supply, which causes the motor 
pistons to move to the right, and therefore the main valve, and the 
elevator starts in its upward movement. This outward movement 
of the main valve returns the pilot valve to its central position, with- 
out afïecting the position of the operating lever. When the operator 
moves the lever back to center, the pilot valve moves to the right, and 
opens the pilot exhaust, which causes the motor pistons to move back 
to center, and therefore the main valve, and the elevator stops in its 
upward movement ; and the reverse opération takes place in starting 
and stopping the elevator in its downward movement. 

If we look at the upper part of each of the two drawings, we see 
that the pilot valve has a contracted passage and an enlarged passage 
for the supply, and a contracted passage and an enlarged passage for 
the exhaust, We aiso see an auxiliary piston valve, with a throttling 
plug on each end of its stem. We also find that the stem of this 
piston is so connected with the main valve stem that, when the main 
valve moves to the right, the throttling pings move to the left, and 
vice versa. The efl^ect of this is, as seen in figure 4, that, when the 
supply or exhaust of the pilot valve is open and the main valve moves 
to the right or to the left, the throttling plug closes the enlarged 
passage of the supply or the exhaust, so that the supply and exhaust 
passages to the motor cylinder are restricted on the return movements 
of the motor pistons. The resuit is that the return movements of 
the motor pistons and main valve are slow, while the outward move- 
ments are quick, and consequently the elevator starts quickly and 
stops slowly. 

We are now prepared to détermine the nature and scope of the 
Cole invention. At the time of bis invention the plunger elevator 
art had already reached the practical or commercial stage. It had, 
in fact, reached the stage of an advanced art. The Cole invention, 
therefore, does not mark the line between practical success and practi- 
cal failnre in plunger elevators, and hence bis patent cannot be said 
to cover a broad pioneer invention. His patent is for a pilot valve 
153 F.— 48 
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which secures an automatic slow stop, while permitting at the same 
time a quick start. This at most is an improvement over prior pilot 
valves, which automatically insured a slow start and slow stop, or 
a quick start and quick stop, or which prevented a sudden start and 
sudden stop. 

Cole started to make his pilot valve with the idea that in modem 
elevators of the plunger type it was very désirable to hâve an auto- 
matic quick starting and slow stopping elevator. His invention does 
not réside in the idea of quick starting and slow stopping, but in the 
means he devised for accomplishing this resuit. The patent cor- 
rectly defines the invention when it déclares : 

"More particularly my invention consists of means attached to the valve 
mechanlsm which liniits the rate of speed of closing the main valve in either 
direction without afCeetîng the rate of speed of opening." 

It is thèse means which constitute the real invention covered by the 
patent. This being true, the scope of the invention cannot be ex- 
tended by the broad language which may be found in the spécification, 
nor by the broad terms of the claims. A patentée cannot cover ail 
means for accomplishing a certain resuit by a statement in the spéci- 
fication that his invention is not limited to the particular form of 
device described, nor by so framing the claims as to include ail means 
for accomplishing the resuit. To hold that the Cole patent embraces 
ail means for efïecting a quick start and slow stop would be to hold 
that the patent covers a function or resuit. The monopoly to which 
Cole is entitled under his patent lies in the means by which he solved 
the problem of a quick start and a slow stop, namely, the auxiliary 
valve mechanism described in his patent, or what may be fairly con- 
sidered the équivalent of that mechanism. The range of what will 
be regarded as équivalents dépends upon the character of the inven- 
tion, and, since the Cole patent is not for a mère improvement in dé- 
tails of construction, but represents a new and advanced step in the 
art, the court should apply the doctrine of équivalents as it is com- 
monly applied in dealing with this class of patents by giving a fair- 
ly broad construction as to what will be considered équivalent means 
for accomplishing the same resuit. 

The means attached to the valve mechanism by which Cole solved 
the problem of a quick start and slow stop are the enlarged passages 
of the pilot valve, the supplementary piston, the throttling plugs, and 
the Connecting devices by which the throttling plugs are made to close 
the enlarged passages by the movements of the main valve. The 
essence of thèse means may be said to réside in so Connecting the 
throttling plugs with the main valve that a part of the pilot valve pas- 
sages will be closed by the movement of the main valve. On the 
question of infringement, the form of the pilot valve passages is 
not material, nor the form of the supplementary piston with the 
throttling plugs on each end, nor the form of connecting devices b}'' 
which the main valve moves the throttling plugs to close in part the 
pilot valve passages; but what is material, since it is the very essence 
of the invention, is the closing of a portion of the pilot valve passages 
by the movement of the main valve. A pilot valve in which this 
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feature is not found does not contain the Cole invention, and is there- 
fore not within the Cole patent. 

The defendant's elevator is con&tructed under the Larsson patents, 
Nos. 786,653 and 786,654. The following eut from the latter patent 
shows the valve mechanism and connections : 




The upper part of this figure shows the main valve, the motor, 
and the pilot valve arranged in a somewhat différent way from the 
Cole apparatus, the motor being in Une with the main valve, and the 
pilot valve set at right angles thereto. The main purpose of the 
Jwarsson pilot valve is to prevent the sudden reversai of the elevator. 
To accomplish this, the mechanism is so organized that, when the 
operating lever is moved from its central position in either direction 
to start the elevator, the operator cannot move the lever back beyond 
its central position until the main valve has returned to its central 
position, which takes place when the lever is moved back to center to 
stop the elevator. 

As is seen from the drawing, the pilot valve consists of a two-way 
piston valve, with a throttling plug on each end of the piston rod. 
The pilot valve has graduated supply and exhaust ports, consisting 
of six circular openings and three diagonal openings on each side ; 
the latter openings being throttled with screw plugs. The main valve 
also has graduated ports. 

Connected with the pilot valve is a supplementary mechanism, com- 
prising an auxiliary pilot valve stem, rack, elongated pinion, screw, nut, 
and rotating and stationary cams. The auxiliary pilot valve stem is 
connected at its lower end with the pilot valve stem, so that both stems 
move together. The rack is attached to the main valve stem. The 
elongated pinion, the screw, and the two rotating cams are attached to 
the auxiliary pilot valve stem, while the two stationary cams are at- 
tached to the frame. 
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The auxiliary pîlot valve stem, rack, pinion, screw, and nut are 
the means provided for automatically returning the pilot valve to 
center on the movement of the main valve. The rotating and sta- 
tionary cams, which are normally separated a certain distance, perform 
a double function. They limit the outward throw in either direction 
of the operating lever from its central position to start the elevator. 
They also prevent the throw of the operating lever back beyond its 
central position after it has been thrown in either direction to start 
the elevator until it has been returned to its central position and the 
elevator stops. 

When the operating lever is in its central position, as shown in the 
drawing, tlie pilot valve and the main valve are in their central posi- 
tions, and the cams are in their central position. When the lever is 
moved in either direction to start the elevator, the pilot valve stem 
is moved up or down, thereby opening the supply or exhaust, which 
causes the main valve to move to the right or to the left. This move- 
ment of the main valve sets in opération the rack and pinion and 
screw, thereby bringing the pilot valve stem back to center, but 
leaving the lever in its outward position. On the return throw of 
the lever to center to stop the elevator, the pilot valve stem opens 
the supply or exhaust, which causes the main valve to return to 
center; and this movement of the main valve sets in opération the 
rack, pinion, and screw, thereby bringing the pilot valve stem back 
to center with the lever in its central position ready to start the 
elevator again in another up or down movement. 

When the lever is in its central position its throw in either direc- 
tion is limited by the distance between the cams. When the lever 
is thrown outward in either direction to start the elevator, and the 
pinion begins to rotate on the movement of the main valve, the i >- 
tating cams will occupy such a position with respect to the stationary 
cams as to prevent the throw of the lever back beyond its central 
position, and therefore prevent the operator from suddenly reversing 
the movement of the elevator. And this is true whether the pilot 
valve is partly or whoUy opened, for in no instance, by reason of the 
position of the cams, can the operator after starting the elevator move 
the lever beyond its central position until the main valve moves 
back to center and the elevator stops. 

This opération is described in Larsson patent No. 786,654 as fol- 
lows : 

"As shown in the drawings the parts are in normal position and the operator 
can move tlie pilot valve either up or down from the central position any 
distance up to its extrême of travel, which is the pitch of snid screw, 37, or 
the distance said screw. 37, will move when makins; one révolution In nut, 3G. 
Suppose the operator should move the lever, 16, half-way down to the position 
shown at 46. This will move the pilot valve half-way down nnd will cause 
the main valve to move half-way to the left. This movement of the main valve 
will tum the pinion, 40, a half-tum, which will restore the pilot valve to nor- 
mal position, the lever, 16, remainlng at position 46. ïhls will brlng the cams 
44 and 45 to the vertical position, shown in- the drawings; but as they hâve 
turned half-way around the distance that tlie cam 44 can now be moved Into 
cam 42, or the distance the cam 45 can be moved Into the cam 43 wlU only 
be one-half of a pitch. The operator can now at any time move the lever, 16, 
rtill lower to Increase the speed of the car; but from position 46 the operator 
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<'nn only move tlie lever, 1(5, upwiird to tlie <-eiitral position, and (;annot pass tlie 
central position until tlie liigl) ])oiiit of tlie vam 4') is tiirned baek to elear 
tlie liigh iwint of tlie eam éH, wliicli only takes place wlieii tlie main valve 
reaclios its closed jiosition in its travel to tlie riglit. Tlius tlie operator caii- 
not move tlie operatius lever, l(i, np past tlie central position niitil tlie main 
valve reaelips its closed or central position. If the operating-lever, U>, sliould 
be moved lialf-way iip or to position 47, snbstantialîy tlie same action would 
take place, except tliat tlie cams 44 and 4.") would be revolved a lialf-turn in 
tlie o])posite direction wlien tlie main valve reaelies its balf-way position to tlie 
rigiit to alloAV the eyliuder. P., to exhaust, whereby tlie operating-lever, 10, 
can only be nioved back to tlie central jiosition until the liigli point of the cain 
44 is turned back past the high point of the cam 42. The same action takes 
jilace no inatter wliat degree the operating-lever is moved up or dowii, as the 
partial révolution of the cams, 44 and 4ô, is proportional to the movement of 
the operating-lever, 10 — that is to say, if the lever, IG, is nioved down to aiiy 
cxtent up to a full movement thereof it is locked froiu beiug moved back past 
its central position by cams 45 and 43 until the main valve cornes back to its 
central position, or if said lever, 10, is iiiovpd upward to any extent up to a 
full movement ther(x)f it is loeked from beiiig moved back past its contrai posi- 
tion by cams 44 and 42 until the main valve cornes back to its central position. 
Tliis jirevents a careless operator from reversing the motion of the car vio- 
lently or instautaneously, as the main valve iiiust corne back easily to its cen- 
tra] position by reason of the graduated oiionings in the pilot valve, it lieing im- 
possible to throw the pilot valve acvoss the center to alter the graduai center- 
ing of the main valve. Kach ceiiteriug movement of the main valve takes place 
at exactly the same rate of speed as the main valve conies to rest as it moves 
away from its central position to cause the car to go up and down." 

The main grotind upon which the complainant bases infringement 
is that in the defendant's elevator as actually constrticted the re- 
ttini throw of the pilot valve stem is less than the outward throw, with 
the resuit that, while the outward throw opens ail the supply or ex- 
haust ports, the return throw only opens a portion of the supply or 
exhaust ports, and hence the main valve moves quickly in its outward 
movements and slowly in its return movements, thereby causing 
the elevator to start quickly and stop slowly. 

Whether the return throw of the pilot valve stem is the same as the 
outward throw dépends .upon the construction of the screw and 
cams. If the pitch of the screw and cams is the same, as contended by 
the défendant, the return throw will be the same as the outward 
throw, because upon the outward throw the movement of the main 
valve will cause a complète révolution of the pinion, thereby bringing 
thej >,cams back to the same position, so that the return throw will 
necessarily be the same. If, on the other hand, the pitch of the 
screw is différent from the pitch of the cams, the return throw may be 
less than the outward throw, because on the outward throw the 
movement of the main valve will not cause the pinion to make a 
complète révolution, so that the cams v\'ill not be returned to the same 
position, but to a new position in which their contact will prevent the 
full return throw. 

In support of its contention that in defendant's pilot valve the re- 
turn throw of the pilot valve stem is less than the outward throw, 
the complainant called two witnesses, Ernest W. Mar.shall, an en- 
gineer of the Otis Elevator Company, and William F. Cole, the in- 
venter of the patent in suit. Mr. Marshall examined one of the de- 
fendant's elevators which was being installed in the Wabash Ter- 
ininal at Pittsburg. As a resuit of this examination and of sketches 
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taken at the time, Marshall made a drawing which îs in évidence. 
From this drawing and from other knowledge of a somewhat gênerai 
character, Mr. Cole constructed a model of defendant's structure 
which is also in évidence. In this model the return throw of the 
pilot valve stem is less than the outward throw. Mr. Cole after- 
wards examined the Wabash Terminal elevator, and made an amend- 
ed drawing of a section of defendant's pilot valve, which is also in 
évidence. It is admitted that Marshall's first drawing was not free 
from mistakes. It is also true that it does not appear from the tes- 
timony of Mr. Marshall or Mr. Cole that either of them made any 
measurements of the pitch of the screw and cams or of the throw of 
the pilot valve stem in the Wabash Terminal elevator. It furtlier 
appears that the testimony of complainant's expert McElroy, in com- 
plainant's prima facie case, is based upon the correctness of thèse 
drawings and of the Cole model. 

On the other hand, the défendant has met this issue by the folloviring 
évidence: The Larsson patents, which describe the pitch of the 
screw and the cams as the same; copies of the working drawings, 
or blueprints from thèse drawings, of defendant's elevators, including 
those installed at Pittsburg, which show that the pitch of the screw 
and cams is the same; the testimony of Mr. Larsson, the patentée, 
who is the chief engineer of the défendant, and of Mr. Waterman, 
the superintendent, who both swear that the defendant's elevators were 
constructed from thèse drawings; and, further, that the défendant 
never built an elevator in which the pitch of the screw was not the 
same as the pitch of the cams. Upon this state of proof the com- 
plainant clearly has failed to establish that the défendant has ever 
built an elevator in which the return throw of the pilot valve stem 
was less than its outward throw. 

If, however, the évidence had been otherwise, and it had been 
shown that in defendant's pilot valve the pitch of the screw and the 
cams was such as to make the return throw of the pilot valve stem 
less than the outward throw, the complainant, in my opinion, would 
still hâve failed to make out a case of infringement, because the re- 
sult is not accomplished by the same or équivalent means. The means 
are not the same, since this form of defendant's pilot valve does 
not contain the essential feature of the Cole invention, namely, the 
throttling of a portion of the pilot valve passages by the movement 
of the main valve. Nor are the means équivalent, since it cannot 
be said, upon any proper construction of the Cole patent, that to 
eiïect a restriction of the pilot valve passages in stopping the elevator 
by limiting the return throw of the pilot valve stem is the équivalent 
of the independent throttling mechansim of the Cole patent, which 
automatically closes a portion of the pilot valve passages by the 
movement of the main valve. 

In complainant's rebuttal évidence Mr. McElroy advanced other 
théories of infringement. AU thèse théories rest upon the untenable 
assumption that the Cole patent covers ail means for permitting a 
quick start of the elevator, and at the same time insuring an automatic 
slow stop. Suppose, for example, as contended by Mr. McElroy, the 
defendant's structure is so organized that the main valve has an idle 
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travel or an unnecessary post area, with the resuit that the elevator 
starts quickly and stops slowly, it is obvioas that any such solution 
of this problem is outside of the Cole conception, or of the means in 
which he embodied his conception as set forth in his patent. And the 
same reasoning applies to Mr. McE^Iroy's other théories. 

From a full and careful considération of defendant's structure, I 
hâve reached the conclusion that there is no différence between the 
opening and closing movements of the main valve; and, therefore, if 
the elevator starts quickly, it must necessarily stop quickly, and, if 
it starts slowly, it must necessarily stop slowly, during both its as- 
cent and descent. This conclusion is based upon the fundamental fact 
that the supply si de and the exhaust side of the pilot valve are the 
same in construction and mode of opération. 

A decree mav be entered dismissiiig the bill. 



GOOD FORM MFG. CO. v. WHITE. 
(Circuit Court, S. D. New York. May 8, 1907.) 

1. Patents— Construction of Ciaims — Acquiescence in Limit.^-Tions. 

If a patentée acquiesces in tiie limitations sugjîested liy the Patent Of- 
fice, and the essential éléments of the claim are alluded to by référence 
letters indieating that the Patent Office intended to restrict the daims to 
the partieular device deseribed, a claim to a broadeu scope cannot be 
maintained. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 244.] 

2. Same — Infrinqement— Neckties. 

The Davies patent, No. 005,947, for a necktie having "the connections, 
C, C, seeured to the inner face of the band ijortion adjacent to each end 
portion, and provided at their free ends with rings adapted to fit over a 
collar button," conceding it to disclose patentable invention, in view of the 
prior art and the action of the Patent Office in suggesting the language of 
the claim designating the connection pièces by référence letters, which sug- 
gestion was accepted by the patentée, must be limited to a tie having con- 
nections so seeured. As so limited, licld not infringed. 

In Equity. 

Otto Munk (Baxter Morton, of counsel), for complainant. 
J. E. Hindou Hyde, for défendant. 

HAZEE, District Judge. This suit is for infringement of letters 
patent issued to Charles W. Tudor Davies, No. 605,947, dated June 
31, 1898, for improvements in neckties. The invention "consists in 
the novel construction and arrangement of the parts whereby , the 
strain which is placed upon a neckband to hold the same fîrmly to 
a collar is removed from the knot." 

The single claim of the patent reads as follows : 

"As an article of manufacture, a necktie consisting of a neckband and two 
end portions, thèse end portions being adapted to form a knot, and the con- 
nections, C, C, set'ured to the inner face of the band portion adjacent to each 
end portion, and provided at their free ends with rings adapted to fit over a 
collar button, substantially as set forth." 

The object of the patentée was to provide means for securing the 
bow or tie to the front of the collar to prevent its slipping or dis- 
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placement, and to relieve the end portions of the neckband when 
tied into a bow of the strain required to hold the tie intact on the col- 
lar. To accomplish this resuit, the patentée provided connection 
pièces secured to the neckband and small rings or loops at their ends 
to fit over the coUar button. 
The spécification states : 

"The connections, C, C, eonsist of small pièces of elastic wliicli are secnred 
flrnily to the neclibund. A, in suitable positions aud are provided in tlie for- 
ward end witli suiall rings or loops, C, C, which are adapted to iit over the 
follar button, D." 

The défenses are that the patent is invalid, and, if valid, that its 
scope must be limited to the précise arrangement shown, and, general- 
ly, that the défendant does not infringe. Complainant claims that the 
features relating to the material composing the connection pièces and 
the rings at their ends are nonessential ; the scope of the claim be- 
ing broad enough to include the substitution of inelastic bands or tabs 
with buttonholes at their ends. In other words, that the essential 
élément of the combination consists of the short pièces or Connecting 
portions which are stitched or attached to the inner portion of the 
neckband at the point where the free ends are looped to form a tie, 
which Connecting pièces are provided with an eye or loop for fastening 
to the collar button. 

The theory of the défendant is that the prior art and the action of 
the Patent Office, as disclosed by the file wrapper, indubitably show a 
patent (assuming invention) that is narrow and limited to the précise 
construction described in the spécification and in the drawing attached 
thereto. This contention renders necessary an examination of the 
proceedings in the Patent Office upon the initial application of the 
patentée and also as to the prior state of the art. The original claims 
were repeatedly rejected by the Commissioner of Patents for in- 
definiteness, and upon the ground that the connection pièces were not 
located or sufficiently described in the proposed claims, and the sug- 
gestion by the Patent Office of the single claim in suit was finally ac- 
cepted by the patentée. The record shows that at the date of the 
invention in suit it was old to construct a cravat in which the ends 
thereof were left free from strain, so that thev could be tied into a 
bow. In the patent to Graves, No. 294,809, dated March 11, 1884, 
a method is shown to prevent neckties from rising over a standing 
collar by using a looped wire fastener, with extending arms, which 
fitted over the collar button and hooked into the cravat, holding it 
firmly in place and relieving the bow from strain. In the Gerber 
patent, No. 276,023, the tabs of the turndown collar described in the 
spécification were also constructed to relieve the free ends of the 
tie from the strain. In the Bartlett patent, No. 400,259 another 
method was shown which also operated to accomplish a similar resuit. 
In that patent the neckband was divided at the back and the ends of 
the elastic material were provided with a hook and eye, together with 
a sliding buckle for fastening and adjustment. In the prior patent 
to Davies, No. 586,284, the connection pièce of the necktie is made at 
the rear in precisely the same way as in the Bartlett patent, while 
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at ihe front there is sewn on the inner side of the neckband a con- 
nection pièce, which according to the patent may be either elastic or 
inelastic, and which functionally operated to remove the strain from 
the free ends of the band. In the later Davies patent, No. 615,813, 
aophcation filed July 13, 1897, is also shown a method to divert the 
strain from the knot and to adjust the connection pièce which has a 
ring at its ends under the front collar button. To enable such ad- 
justment a hook is attached at the inner side of the band at the point 
adjacent to the front collar button which engages the ring. An im- 
portant référence is the Hirschfield patent, No. 507,401, dated July 
33, 1889. which discloses, I think, nearly ail the essential éléments 
of the patent in suit, and, moreover, the précise fonction is achieved 
therein by équivalent means. True the article of apparel is an outing 
bclt, yet it is analogous to the patent in suit, and practically belongs 
to the same art. The principle by which the free ends of the sash in 
the Hirschfield patent are relieved from strain is thought to be prac- 
tically the same as that adopted by the patentée. 

Now, what has the patentée accomplished by his improvement? It 
may be conceded that he has produced a, better functional resuit, but 
whether, by attaching the short connections to the inner face of the 
neckband and by providing rings at their ends which fit over the front 
collar button thereby diverting the strain from the knot, he has ex- 
ercised invention, is to my mind doubtful. Assuming, however, the 
patentability of the Davies invention, I think the scope of the claim 
in view of the prior art, to which attention has been dirccted, and the 
action of the Patent Office, is exceedingly narrow. The rule enunciat- 
ed in the case of Lehigh Valley R. Co. v. Kearney, 158 U. S. 461, 15 
Sup. Ct. 871, 39 L. Ed. 1055, is thotight applicable. It was substan- 
tially held in that case that, if a patentée acquiesces in the limitations 
suggested by the Patent Office and the essential éléments of the claim 
are alluded to by référence letters indicating that the Patent Office in- 
tended to restrict the claim to the particular device described, a claim 
to a broader scope cannot be maintained. Knapp v. Morss, 150 U. S. 
221, 14 Sup. Ct. 81, 37 L. Ed. 1059. 

In the defendant's cravat the means for securing the same to the 
front collar button differ from the fastening device of the Davies 
patent in that the cravat has an inner or supplemental band which is 
intégral with the outer neckband and is adapted to button to the front 
and back collar buttons. The cravat proper and supplemental band 
are eut or stamped out simultaneously from the same material and 
suitably folded over constitutirg a combination of an inner and outer 
band. The inner band has buttonholes at its ends for buttoning to the 
front collar button. It may be doubted whether making the cravat 
and supplemental band with buttoning arrangement in one pièce would 
escape the charge of infringement, yet to my mind the defendant's 
necktie is more like the Hirschfield belt hereinabove mentioned than 
the construction in suit. In short, the defendant's article of manu- 
facture is without connection pièces, unless its supplemental band with 
buttonholed ends would be considered an équivalent of the complain- 
ant's fastening device, but in view of the nrior art, as already stated, 
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the patent in suit must be limited to the arrangement described in tbe 
patent; that is, to connections secured to the inner face oi the tie 
adjacent to each end portion thereof. 
Tlie bill is dismissed. 



MERRELti-SOULE CO. T. STAR CO. 

(Circuit Court, S. D. New York. March 28, 1907.) 

No. 8,953. 

Patents — Infbingement— Masks. 

The Merrell patent, No. 727,173, for a mask, la llmitca to a roask made 
from a blank of "pasteboard or similar flexible material." As so coustru- 
ed, held not Infringed. 

In Equity. On final rehearing. 

Wm. Raimond Baird and Howard P. Dennison, for complainant. 
H. Albertus West, for défendant. 

PLATT, District Judge. This is a bill in equity for an injunction 
and accounting, based upon letters patent granted to complainant, 
No. 737,173, dated May 5, 1903, in which claims 1 and 5 are at 
issue : 

"1. A mask having ears and provided on the Inner and outer sldes of each 
ear with Interlocking flaps whereby the top portion of the mask is held down, 
substantially as set forth." 

"5. A mask provided at Its top wlth ears and with interlocking top flaps 
holding the top portion down, and having at its lower eud Interlocking muz- 
zle-flaps, substantially as set forth." 

The unfair way in which the défendant treated the complainant and 
its patent appeals most vigorously to the conscience of a court of 
equity. It impels one to grant the prayer of the bill, if such action is, 
from any reasonable view of the matter, warranted by the facts. 
What in another case might smack of injustice would hère be excus- 
able. But this is a patent suit, and the scope for relief is therefore 
somewhat limited. 

It is our duty to discover what the patentee's inventive conception 
wa3, and what he claimed under it. Having found that, it may not 
be so very difficult to décide whether or not the défendant has tres- 
passed upon forbidden ground. He teaches the public how to take a 
flat blank of pasteboard, or some similar flexible substance, and to 
provide such material at suitable places with interlocking flaps, so that 
the blank can be shaped into a mask at the point where the flaps are 
applied. He then claims a mask (not a mask blank, it is true), but 
he claims such a mask as he has described, and that is a mask made out 
of a certain kind of blank, and, unless a blank of the kind specified 
is used, the mask made from it will not be the mask claimed in the 
patent. Lines 12 and 13 of the spécification tell us that the blank 
is to be made of "pasteboard or similar flexible material." (Ail 
italics in this opinion are mine.) 
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He makes plainer what he thought he had invented by showing how 
a tuck-flap, i, can be introduced into.a transverse slit, k, between the 
eye openings, so that the mask can be bent more easily into the desired 
shape. Ail through the spécification one finds that he is directed to 
sélect for his blank a material with enough strength and pliability so 
that it can be bent into certain shapes, and, having been so bent, will 
be likely to stay where it has been put. With such a construction, there 
is probably some invention in the patent over and beyond a gauze 
mask, or the ordinary stiff masks to which we are accustomed. The 
patentée has found and explained a cheap and easy way to produce a 
mask, which, to a certain extent, takes the place of the more expensive 
kinds, and affords an agreeable pastime for children. When we con- 
strue the patent in this way, it is impossible to discover the slightest 
trace of infringement in the alleged infringing devices. 

A moment's examination of two exhibits, viz., "complainant's ex- 
hibit, defendant's bear mask uncut," and "complainant's exhibit, de- 
fendant's bear mask made up," and a comparison of them with other 
exhibits, ought to settle the entire controversy. With considérable in- 
genuity, thèse two exhibits hâve been given substance and form by past- 
ing the original devices upon cloth, but the original devices themselves 
are made of cheap newspaper stock. If the uncut device is taken as an 
entirety and eut eut according to directions, one obtains a flimsy 
cap : and, if the parts which are necessary to form such a cap are 
removed, the remainder cannot be tortured into an infringement. 
Understanding the "mask" of the claims at issue to be the kind of 
mask which has been above suggested, the language in claim 1, 
"provided on the inner and outer sides of each ear with interlocking 
flaps," becomes intelligible and means something. The défendant has 
no such construction. 

Counsel for complainant call attention to the fact that the patented 
masks were put out upon a superior quality of paper, which made 
it an attractive novelty, but that the défendant has prostituted the 
invention by putting it upon paper of the most inferior quality, which 
can hardly endure the necessary manipulation. It is hoped that, upon 
reflection, they will see that the complainant practiced its invention 
when it used the "superior quality of paper," and that, instead of 
"prostituting the invention," the défendant avoided it in toto, by 
using such paper as it did use. 

L,et the bill be dismissed. 



BEACH V. HATCH. 

(Circuit Court, D. Massaeluisetts. May 15, 1907.) 

Ko. 63. 

Patents— SuiTS por Infringement— Accounting. 

On an accounting for infringement of a patent under Rev. St. % 4921 [U. 
S. Comp. St. 1901, p. S395], the defendant's prolits and complainant's dam- 
ages are distinct from and independent of eacli otlier and are governed 
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, by différent prlnelples, and one Is not the measure of the other, and hence 
both sboiiia be found. so that complalnant may eleet between fbein. 
[Ed. Note.— For cases in point; see Cent. Dig. vol. 38, Patents, g 56a 
Accounting by Inf ringer for profits, see note to 50 G. O. A. 8.] 

In Equity. On exceptions to master's report 

John Dane, Jr., for complainant. 

Wetmore & Jenner and John Gilbert Hill, for défendant 

COLT, Circuit Judge. This suit was brought for infringement of 
the Beach patent, and a decree was entered in the usual form for an 
injunction and référence to a master. The case is now before the 
court on exceptions to the master's report. The fundamental ques- 
tion raised by the exceptions is whether the ruHng of the master on 
the question of accounting under section 4931 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 3395] was correct. 

In the decree the master was directed to take and report to the 
court an account of the profits which the said défendant has received 
or which hâve arisen or accrued to him from the infringement of 
the patented invention by unlawfully making, using, or vending the 
same as alleged in the bill, and to ascertain and report the damages, 
if any, in addition to the profits which the complainant has sustained 
thereby since the 26th day of May, A. D. 1891, by reason of the use 
of the combinations set forth in the first, second, and third claims of 
said reissued patent. 

The master found that the complainant's firm was prepared at 
ail times during the accounting period to supply to customers the 
Beach machine, embodying the invention described and claimed in 
the patent in suit, and that the défendant could hâve purchased in 
the market two noninfringing Beach machines in place of the two 
infringing machines used by him during the accounting period. The 
master further found that the manufacturer's profit which the com- 
plainant's firm would hâve made upon two such machines, if they had 
been purchased and used by the défendant in place of the two infrin- 
ging machines, amounted to $539.80. The master then ruled that 
the complainant was entitled to recover from the défendant this 
amount. In support of this ruling the master says: 

"Where an Inventer embodies bis invention In worising machines and sup- 
plies the marlîet with such machines, he is limited in an accounting for profits 
to an amount equal to the profits which lie would bave made if the infringer 
had purchased such machines from him and used them In place of infringing 
machines. Such use of an invention by an inventor estabiishes its money 
value in an accounting for profits and limits a recovery of profits as effectu- 
ally as an established license fee does. The profits being so limited, and the 
damages being determined, it is unnecessary to consider the détails of profits 
or their amount, as they can, in no event, exceed the damages which are re- 
coverable." 

Under section 4931 and the decree entered in this case the master 
should hâve proceeded, first, to ascertain defendant's profits; and, 
second, complainant's damages. The complainant could then elect 
to hâve a decree entered for either profits or damages. Tilghman v. 
Proctor, 125 U. S. 136, 143-150, 8 Sup. Ct 894, 31 L. Ed. 664. 
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As appears from his report, the master ascertained the profits which 
the complainant would hâve made on the sale of the two infringing 
machines, and declined to proceed further, holding that the right of 
recovery must be limited to thèse profits. What the master has 
termed profits are in fact the loss or damages sustained by the com- 
plainant. In other words, the master has ascertained the complain- 
ant's damages, and has failed to take and report the profits which hâve 
accrued to the défendant from the use of the two infringing machines. 

The master's finding was correct so far as it proceeded on the 
theory that the profits the complainant would hâve made on the 
sale of the infringing machines was the measure of complainant's 
damages, in analogy to established royalties or established license fées, 
which bave commonly been held to be the measure of such damages. 
But the master went further, and ruled that thèse profits were not 
only the measure of complainant's damages, but of defendant's profits. 
In so ruling I think the master lost sight of the fundamental dis- 
tinction between defendant's profits and complainant's damages. The 
former are "the profits, gains, savings, and advantages" which hâve 
accrued to the défendant by the use of the infringing machines, and 
which are recoverable on the principle that equity will not permit 
a wrongdoer to profit by his own wrong, while the latter are the 
actual damages sustained by the complainant, which are recoverable 
on the principle of compensation for the loss he has suffered by 
the wrongful act of the défendant. 

It is clear, therefore, that defendant's profits and complainant's 
damages are distinct from and inde])endent of each other, that they 
are governed by différent principles, and that one cannot be said 
to be the measure of the other in an accounting under section 4931. 

The exceptions, so far as they relate to this ruling of the master, 
are sustained ; and the case is referred back to the master for further 
proceedings in accordance with this o])inion. 



KATIOXAL CASKET CO. v. STOLTZ. 

(Circuit Court, S. D. Xew York. Jfay 22, 1907.) 

Patents—Invextion — Faci; Plate for Caskets. 

ïlie Hamilton jiiitcut, No. Ii1!>,r)()7, loi- a iiico ])Int(' for l)iu'iiil easliets, 
consisting of a stretclied slicet of transparent ii()ul)i-itt](' f;auz(> fabj'ic. 
Involves nni<;li more tliaii tiie snl)stitrition of sneli fabvie for lilass. ami, iu 
View of the novelty. «reat ntilit.v, and commercial succe.ss of tlie tlevice. 
must be held to disclose invention ; also held infrinsed. 

rril. Xote. — Utility, extent of use, and commercial suecess as évidence of 
invention, see note to Doi,a; v. Morgan Maeh. Co., .5!) C. C. A. 020.] 

In Equity. Suit to restrain alleged infringement of United States 
letters patent No. 619,.5(ïr, dated February 14,'l89!), to William Hamil- 
ton for "face-plate for burial-caskcts." 
See 137 Fed. lo8. 

Warfield & Duell (C. H. Duell, Frédéric P. Warfield, and Holland 
S. Duell, of counsel), for complainant. 

Briesen & Knauth (Hans v. Briesen, of counsel), for défendant. 
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RAY, District Judge. The claim of the patent in suit reads as fol- 
lows : 

"The combination with a burial-casket, of a face-plate comprising a stretclied 
sheet of transparent nonbrittle gauze fabrlc." 

In the spécifications the patentée says : 

"My invention relates to face-plates for burial-caskets and Is designed to do 
away with the difilculties arising froin the use of glass plates or panels com- 
monly used thereln. Where thèse glass panels are employed they are liable 
to become broken in the course of transportation of the casket and in falling 
deface the features of the corpse. Moreover, when such caskets are ex- 
humed, it is often found that the swelling of the wood of which the cover 
is compbsed bas broken the glass panel. My invention overcomes thèse dif- 
fieulties ; and it consista in providing the casket with a f rame over which is 
stretched a strip of a transparent fabric — such, for instance, as silk or wire 
gauze. This nonbrittle fabric takes the place of the glass now ordinarily 
used. In the drawings, 2 represents the cover of a burial-casket, which may 
be of any ordinary form and preferably provided with two removable panels, 
3 and 4, which are held in place by the usual catelies, 5, securing them re- 
movably to the cover. Beneath the panel at the head end of the cover I pro- 
vide a slidlng frame, 6, which may be formed of métal or wood and is guided 
in suitable slots at the sides of thé opeuing. Over this frame is stretched a 
layer, 7, of some comparatlvely transparent yielding nonbrittle fabric, such as 
silk or wire gauze. The frame may be slid back when desired by means of 
a cord, 8, secured at one end of the sliding frame. It will be understood 
that the face-plate may be otherwise attached to the cover than by a sliding 
connection. The advantages of my invention will be apparent to those skllled 
in the art, since the disadvantages conséquent upon the use of a brittle panel, 
such as glass, are done away with and a transparent panel obtained, which 
îs not liable to breakage due to jars upon the cofflu or conséquent upon swell- 
ing of the wood." 

Other advantages flow from the use of this face plate. It admits 
air, permits the escape of gas, and is light and easily and safely han- 
dled. It involves much more than the substitution of a stretched sheet 
of transparent nonbrittle gauze fabric (of which many kinds may be 
used) for glass. 

Within the case of George Frost Co. et al. v. Cohn et al., 119 Fed. 505, 
■56 C. C. A. 185, I must hold the patent valid. In my judgment what 
was done hère involved much more of the exercise of the inventive 
faculty as distinguished from the ordinary skill of the calling than did 
what was done by the patentée of the Gorton patent, No. 552,470, held 
valid in the case referred to. In that case Wallace, J., said : 

"It is not necessary to the patentable novelty of a device, which consists in 
employing a new niaterial for an old one in constructing one of its parts, that 
the substitution should involve the discovery or utilization of an unkuown 
■or unexpected property of the niaterial. This is one of the tests of patentable 
•novelty ; but it is not the only one. Whether the feature of novelty is the 
-employment of a new material, or a change of adaptation in other respects, 
the inquiry always is whether what was done involved the exercise of in- 
ventive faculty as distinguished from the ordinary skill of the calling. When 
the substitution bas accomplislied a resuit which those skilled in the art had 
long and vainly sought to efCect, the évidence that it involved something be- 
yond the skill of the calling is so persuasive that it generally résolves the 
inquiry in favor of patentable novelty. Applying that rule to the présent case, 
we conclude that the patent in suit, as regards the claim in controversy, is 
not invalid for want of patentable novelty." 

Gauze fabric had been used prior to the granting of the patent in 
suit by tacking it to the sides of the opening in the casket to keep out 
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Aies, dust, etc., but it had not occurred to any one to do what the 
patentée did, stretch a sheet of transparent nonbrittle gauze fabric on 
a frame and fit this to the casket in the manner described, and thus do 
away entirely with the heavy, comparatively expensive, and breakable 
glass face plate. I will not go extensively into the évidence. The pat- 
ent combines novelty with great utility and commercial success. In a 
close case thèse are important and frequently décisive considérations. 
We hâve much more than the skill of the mechanic versed in the art. 
The case is différent and stronger for the complainant than when be- 
fore Judge Hazel. 

Infringement is clearly made out, and on the authority cited there 
will be a decree for the complainant, with costs. 



DÏER et al. v. CRYDER et al. 

(Circuit Court, S. D. New York. April 8, 3907.) 

Patents — Suit pob Infeingement— Pleading. 

Where a bill for infringement of a patent, in whicli the patentée and 
an alleged licensee join as coniplainants, is challensed b,y deinurrer for 
rais.1oinder of coniplainants, and tlie bill does not set out the instrument 
of lieeiise nor allège that it Is rocorded, it slioukl bo produced, that tbe 
court may détermine its légal effect. 

In Equity. On demurrer to bill. 

Redding, Kiddle & Greeley, Albert M. Austin, and William A. 
Redding, for complainants. 

Morgan & Seabury and Joseph L- Levy, for défendants. 

HAZEL, District Judge. The bill allèges that the complainant 
Léonard H. Dyer, by an instrument in writing, "did give and grant 
unto your orator, Association Patents Company, its successors and 
assigns, the exclusive right and license to make, import, sell, and use 
throughout the United States" automobiles embodying the invention 
in suit. Défendants hâve demurred on the ground that there is a mis- 
joinder of parties complainant, and they urge that the license specified 
in the bill is in effect an absolute conveyance or assignmcnt of the pat- 
ents. Complainants contend that the written instrument reserves to 
the patentée, Léonard H. Dyer, the ownership of the patent, and gives 
to the Association Patents Company merely the right to make, sell, 
and use the patented article, including an interest in certain profits and 
damages that may be recovered for past infringements. The assign- 
mcnt or license is not produced for the examination and inspection of 
the court. The bill contains no averment that the instrument is re- 
corded, but makes alleged profert thereof in thèse words : 

"As in and by said license or a duly authenticated copy thereof hère in 
court to be produced will more fully and at large appear." 

In the absence of an allégation that the license or assignment is 
recorded, it is thought that such instrument should be presented to 
the court either as a part of the bill or by an équivalent method whicli 
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wilî resuit in its inspection to enable judicial notice thereof. The au- 
thorities cited upon this point by counsel for the complainants (Bogart 
V. Hinds [C. C] 25 Fed. 484; American Bell Téléphone Co. v. South- 
ern Téléphone Co. [C. C] 34 Fed. 803) refer to a profert of the record 
of an instrument as being équivalent to annexing a copy thereof to 
the bill. I am unable to détermine from the face of the bill that the 
written instrument was a mère license, as claimed by complainants. 
Manifestly the question should not be determined simply tipon excerpts 
from the instrument contained in counsels' brief. If it is important 
to consider its eiïect, the entire instrument should be produced for in- 
spection or examination by the court. 

The demurrer on the ground of misjoinder of parties complainant 
is sustained, with costs, and leave to the complainants to amend within 
20 days is granted. 



In re HUNTENBEEG. 
(Distriet Court, E. D. New York. Jlay 4, lOOT.) 

1. Infants — Contkaots — Avoidance. 

A coiitract of an infant is voidable only ; tlie infant being entitled to 
elect wlietlier or not he will avoid tlie contract, either during minority or 
within a reasonable finie after lie reacbes ma.lorifj'. 

[Ed. Note. — For cases in iioint, see Cent. Dig. vol. 27, Infants, § 151.] 

2. Same— Considération— IlETUKN. 

On avoiding a contract. an infant must return tbe considération, so far 
as it may be in his possession. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Infants, § 157.] 

3. Bankeuptcy— Prefereed Ceaims. 

Where an infant obtained a bill of sale from a bankrupt to secure ad- 
vances, and after bis claini of préférence by virtue of sucb bill of sale liad 
been disallowed he elected to disafflrm the same because of his infancy, 
he was then only entitled to prove his claim for advances as a gênerai cred- 
itor. 

4. Same— Wages. 

A claimant against a bankrupt's estate is not entitled to a préférence for 
wages earned more than tbree months prior to the commencement of the 
bankruptcj' proceedings, as ])rovided by Baiikr. Act .Tnly 1, 1808, c. 541, 
§ 04, subd. 4, 30 Stat. 503 [U. S. Comp. St. 1901, p. 3447]. 

In Bankruptcy. 

Isidor Buxbaum, for claimant. 
Richard P. Aldcroftt, Jr., for trustée. 

CHATFlElyD, District Judge. In this proceeding one Henry Bat- 
ter filed a claim for $1,020 cash advances made to the bankrupt be- 
tween the 8th of April, 190,5, and the 20th day of July, 1906, and a 
claim for wages for eight vi'eeks, amounting to $104, for services ren- 
dered to the bankrupt. The advances of cash were loans made to the 
bankrupt while he was conducting a grocery store. On or about 
August 20, 1906, the bankrupt executed and delivered a bill of sale 
to the said Henry Batter, which was duly filed Au^rust 20, 1906, and 
covered the stock, chattels, fixtures, horse, wagon, etc., of the grocery 
business above referred to. On the 13th day of September, 1906, 
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Christian Huntenberg was adjudicated a bankrupt, and thereafter a 
receiver was appointed, vvlio took possession of the property. A sale 
was liad, and the proceeds retained by the receiver pending- the dé- 
termination of the rights of the said Henry Batter to the proceeds of 
the sale in place of the said store. 

The record shows that the said Henry Batter fîled a claim with the 
référée as a preferred créditer because of his bill of sale, and this 
claim for priority was disallowed, inasmuch as possession of the 
property was not given at any time prior to the bankruptcy. The 
claimant, Batter, was not in possession when the receiver took the 
property into his charge. The claimant bas now obtained an order 
directing the trustée to show cavise why the varions amounts claimed 
by him should not be paid by the trustée, and sets up the prop- 
osition that lie was and bas been at ail times an infant; that as such 
his contract, evidenced by the bill of sale, was voidable; and that he 
desires to exercise the privilège of an infant and to rescind the con- 
tract. This he claims renders the transaction absolutely void, and en- 
titles him to the return of the money advanced and the amount due as 
wages. 

Upon the return of the order to show cause the matter was referred 
to the référée in bankruptcy as spécial master, and he bas reported that, 
of $104 claimed as wages, $9G was for a period some three months 
before the bankruptcy, and that for this the claimant is not entitled 
to a préférence ; that as to the advances made the infant, Batter, hav- 
ing abandoned his claim of title under the bill of sale, should be 
treated on the same basis as the other creditors. The spécial master 
reports that the claimant testified that he had been working at the 
store at varions periods before the bankruptcy, that he made the 
advances above referred to to help the bankrupt out when he was 
"way behind" and had to do something to "keep up," and that therefore 
the said Henry Batter knew of the insolvency at the time of the 
bill of sale, and that the said bill of sale was given to Batter for the 
purpose of creating an unlawful préférence. The spécial master re- 
ports that under the bankruptcy act he finds no authority allowing an 
infant the right to rescind a contract and obtain priority thereby, 
and therefore recommends that the claimant, Batter, receive the 
sum of $8 wages, and that as to the other amounts he should be 
treated as a gênerai creditor. 

The report of the spécial commissioner should be confirmed, and 
the matter disposed of as found by him, on ail of the grounds, unless 
the infancy of the claimant allows him to obtain différent treatment 
froni that which an adult would receive. It is undoubtedly true that 
an infant's contract at one time was considered absolutely void ; but 
the tendency of the law bas been to regard contracts and transactions 
of infants as voidable only, and at the présent time the infant bas no 
more than a right to elect whether or not he will avoid the contract, 
either during minority or within a reasonable time aftcr he reaches 
majoritv. Tucker v. Moreland, 10 Pet. 58, 9 L. Ed. 345; Mac- 
Greal v' Taylor, 167 U. S. 688, at page 696, 1? Sup. Ct. 961, at page 
963 (42 L,. Ed. 3.26), On avoiding the contract, the infant must 

153 F.— 49 
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return considération, so far as it may be in his possession. Mac- 
Greal v. Taylor, supra. 

Tiie reason for this doctrine is that courts of law, in giving an in- 
fant the right to avoid his contract, hâve acted as if exercising the 
original chancery jurisdiction relating to infants' estâtes. In trying 
to do equity, and in determining what relief can be granted, the 
court considers whether the parties can be restored to their original 
positions, or whether innocent third parties hâve acquired rights to 
the property. In doing this the court aims to protect the infant, and 
not allow him to be taken advantage of before he reaches the âge 
at which he becomes responsible for ail of his conscious transactions. 
But the bankruptcy law is intended for the relief of au honest bank- 
rupt, and at the same time for the protection of his creditors, and 
equal distribution of whatever assets he had within the times cov- 
ered by the provisions of the statute. As between the bankrupt and 
the infant, the contract certainly could be avoided, and the infant 
restored as far as possible to his original position. A conveyance 
showing the giving of title by an infant, or a transfer subject to 
equities, could be avoided, and the property followed in the hands of 
third parties; but it is considered never to bave been the law that if 
the property cannot be traced, or if the person with whom the voidable 
contract was made did not hâve it in his power to make restitution, 
transactions with innocent third parties could be opened in order 
to fînd property with which to reimburse the infant. And so in the 
présent case, the creditors' rights having intervened, and the status 
of ail the parties having been established by the filing of a pétition 
in bankruptcy, the infant's contract can be avoided only to the ex- 
tent of allowing him to prove a claim to the amount of his advances, 
for money had and received. 

An infant may avoid a usurious contract, and sue for a loan under 
a contract for money had and received. Millard v. Hewlett, 19 Wend. 
(N. Y.) 301. Upon such a claim he would share with the other gên- 
erai creditors. This is in effect giving him his privilège as an in- 
fant to revoke his contract. Without such privilège he would be com- 
pelled to stand upon what he received from the bill of sale; and this 
being fraudulent, and he apparently having knowledge of the trans- 
action, he might hâve no claim which could be proved as against the 
other creditors for his advances. It would seem that ail the right 
which could be claimed by him is to be protected from the consé- 
quences of his knowledge of the bankrupt's situation, and to be al- 
lowed to put in his claim for the money he paid in return for the 
bill of sale. 

As to the wages, also, it is évident that the amount of $96 thereof 
is outside the provisions of subdivision 4 of section 64 of the bankrupt- 
cy act (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, 
p. 3447] ) , and therefore not a preferred claim. 
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SPECKMAN V. SMEDLEY BROS. 

(District Court, E. D. Pennsyhania. May 27, 1907.) 

No. 1, September Session, lOOô. 

1. AssiGNMENTS— Equitable Assigxments— Evidence. 

Défendants testifled tlint P., bofore beconiing a bankrapt, .irranged to 
pay défendants their full claim of $.5,400 when the L'nited States paid P. 
the iinal balance due to him on a claim then pending ; but no definite 
amount was agreed on to be paid to défendants, nor was the "arrange- 
ment" reeognized by tl:>e government — the disbursing officer only promising 
to notify défendants when settlenient was to be niade, so that tbey miglit 
be présent. At the settlement a eheck for .$5,000 was inade payable to the 
bankrupt, which was turned over to défendants ; the bankiiipt refusing to 
pay more. HeUl, that sueh facts were insuflacieut to constitute an en- 
forceable équitable assignment. 

2. JuDGMENT— Non Obstante Verbdicto. 

Where, in a suit by a bankrui)t's trustée to recover an alleged preferen- 
tial paynient, défendants filed no plea iu abateiuont raising the point that 
a partnership existed between the bankrupt and another who was inter- 
ested in the fund, and sutili jioint wa« not iiiade by affidjivit of défense 
or notice of spécial inatter acconipauying the gênerai issue pleas, it could 
not be raised for the flrst tinie on motion for judgnient non obstante. 

In Bankruptcy. Motion for new trial, and motion by défendant 
for judgment notwithstanding the verdict. 

Edmund W. Kirby, for plaintifï. 
Henry K. Fries, for défendants. 

J. B. McPHERSON, District Jtidge. This suit is brought by 
the trustée in bankruptcy of George W. Pierson to recover from the 
défendants an alleged preferential ijayment of $.5,000, which was ad- 
mittedly made in September, IIJUI), less tlian one month before the 
pétition was filed. The verdict was for the plaintiff, and establishes 
the facts that the bankrupt was insolvent when the payment was 
raade, and that the défendants had reasonablc cause to Ijelieve that a 
préférence was thereby intended. A question of law is now to be 
decided under the reserved point, namely, whether the payment in 
September was made to carry out an équitable paroi assignment of 
$5,000, which is said to bave been made early in 1903 out of a fund 
which the bankrupt then clairaed to be due him from the United States. 
This fund was paid to the bankrupt in the following September, and 
out of it the défendants received the $-5,000 that is now in dispute. 
Upon this question I bave only to say that I hâve considered ail the 
testimony that bears upon it, and am clearly of opinion that it is much 
too vague and uncertain to be submitted to a jury. If tbey had been 
allowed to take it into account, and had found in favor of the défend- 
ants on this issue, I should think it my duty to set the verdict aside. 
There was some loose testimony about an "arrangement" by which 
the défendants were to be paid their full claim of $5,400 when the 
United States paid the final balance due to the bankrupt ; but it is 
clear that no definite amount was agreed upon, that the "arrangement" 
was not reeognized by the United States, and that the bankrupt never 
lost his control over the fund. Evidently the bankrupt merely prom- 
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ised to paj' the défendants when he received this balance, and the dis- 
bursing officer of the government merely promised to notify the de- 
fendants when the settlement was to be made, so that they might be 
présent at that time. A check for $5,000 was made payable to the 
bankrupt, who refused to pay more ; and it is, I think, quite clear 
that the "arrangement" was nothing more than the usual promise 
of a debtor to pay when he shall be in funds, followed by the creditor's 
effort to hold him np to his promise, and by the debtor's effort to 
get ofï with as small a payaient as possible. Siich an "arrangement" 
falls short of being an enforceable équitable assignment. When the 
défendants really set ont to obtain a valid assignment, the testimony 
in référence to another claim against the bankrupt shows that they 
knew what they needed. 

The défendants seek to raise another question of law upon the mo- 
tion for judgment, based upon the meager testimony concerning a 
partnership of one kind or another, which is said to hâve existed be- 
tween the bankrupt and a man named Stewart. It is argued that the 
preferential payment was made out of a fund that belonged to Stew- 
art and the bankrupt as a firm, and therefore that the plaintiff — who 
is the trustée of Pierson alone, no pétition having been filed against 
the firm — lias no right to recover in this action. In my opinion, how- 
ever, this défense is made too late. It concerns the character in which 
the plaintiff sued, and in correct practice should hâve been made earli- 
er in the cause, probably by plea in abatement. But no such plea was 
filed, and even under the libéral practice in Pennsylvania it is impos- 
sible to overlook the fact that this défense was not referred to in the 
affidavit of défense, or in the notice 'of spécial matter which accom- 
panied the gênerai issue pleas. In conséquence, the plaintiff had no 
notice of this point until the trial, and even then, as the record shows, 
the défendants' cliief reliance was upon the making of an équitable 
paroi assignment early in 1903. I do not think, therefore, that the 
défendants should be allowed to take their chance of a verdict on the 
principal issue, and practically to reserve the question of partnership, 
in order to use it in case of failure to maintain their principal co>-ten- 
tion successfully. It is to be considered, also, that the money recov- 
ered by the plaintiff will be under the control of the District Court, 
which niay be relied upon to see that it goes to the creditors that are 
justly entitled to receive it. At ail events, the défendants, having ob- 
tained the money in violation oî the act of Congress, and having 
waived whatever technical objection to the suit they may bave had, 
by failing to put such objection forward at the proper time, should 
not be allowed to retain the money. 

The motions for a new trial and for judgment notwithstanding the 
verdict are refused. To the refusai of judgment in favor of the de- 
fendants upon the reserved point an exception is sealed. 



EARLE BEOS. V. UKITED STATES. 773 

EAULE BROS. v. UXITED SÏATES. 

(Circuit Court, S. D. Xevv York. February 27, 1007.) 

No. 4,313. 

1. CtîSTOMs DuTiEs— Classification— Balata—India Rubeek. 

Crude balata is "iiidia rubber, crude," witbin tlie lueaning of Taritï 
Aet .Tuly 24, 1897, c. 11, § 2, Free List, par. 579, 30 Stat. 198 [U. S. Comp. 
St. 1901, p. 1G84]. 

2. Same— "INDTA Rubbeb"— Commercial Désignation. 

The term "iudia rubber." in Tariff Act .Tulv 24, 1897, e. 11, § 2, Free 
List, par. 579, 30 Stat. 198 [U. S. Comp. St. 1901, p. 1684], bas a coiii- 
mereial nieaiiing that includes nearly a bundred varieties of inspissated 
vegetable gums, atnong them balata, which are used in tlie manufacture of 
what are commonly linown as "rubber goods." 

[Ed. Note. — Interprétation of commercial and trade tenus in tariff laws, 
see note to Dennison Mfg. Co. y. United States, 18 C. C. A. 545.] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Henry W. Rudd, for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

HOUGH, District Judge. The subject of this appeal is the gum or 
juice of the balata or "bully" tree. Its nature and dictionary défini- 
tions hâve been fully set forth in T. D. 23,599 and 2f),7.51. The col- 
lector assessed duty upon this substance as a nonenumerated umnanu- 
factured article under paragraph 6 of the tariff act of 181)7 (Act July 
24, 1897, c. 11, Schedule A, 30 Stat. 151 [U. S. Comp. St. 1901, p. 
1627] ), and his assessment has been affirmed. 

The importers claim that it is entitled to free entrv as "india rub- 
ber crude," under paragraph 579, § 2, Free List, 30 Stat. 198 [U. S. 
Comp. St. 1901, p. 1684]. It is abundantly shown by the treasury dé- 
cisions cited, and indeed is not denied, that botanically the balata or 
"bully" tree is différent in species, if not in genus, from that to the 
gum of which the term "india rubber" vvas first applied iipwards of 
130 years ago. But under the rule that in laws relating to the revenues 
words are to be taken in their commonly rcccived and popular sensé, 
or according to their commercial désignation, if that dififers from the 
ordinarv understanding of the word (United States v. Buffalo Cas 
Fuel Cô., 172 U. S. 341, 19 Sup. Ct. 300, 43 L. Ed. 469), the import- 
ers contend that the trade and commerce of the United States did not 
know, nor was there indeed anywhere known at the time of the pas- 
sage of the présent tariff act, any one kind or variety of vegetable gum 
or juice identified or described or actually designated by the words 
"india rubber crude." It is further asserted that "india rubber" was 
in 1897, and still is, a term used to designate nearly an hundred varie- 
ties of "inspissated vegetable gums" capable of use and actually used 
in the manufacture of what are commonly known. and in 1897 were 
commonly known, as "rubber goods." This particular gum is, and 
long has been, used for making dress shields and machinery belting, 
both of which articles are commonly described as "rubber shields" 
and "rubber beltings." 
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In my opinion thèse contentions of the importers hâve been abund- 
antly sustained by the testimony introduced in this court. I think it 
must be assumed that the framers of the tarifï act knew that there 
was' a great variety ôf gums generically and commercially described 
as "india rubber," and within that category balata is fairly included. 

The décision of the Board of Appraisers is reversed. 



SVBA INS. CO. et al. v. VICKSBURG, S. & P. Rî. CO. 
(Circuit Court, W D. Louisiana. February Term, 1907.) 

Insurance— Payment of Loss— Subrogation of Insueer. 

An Insurance company, which pald a loss to the owners of cotton de- 
stroyed by flre, is subrogated to the right of snch owners to maintain an 
action against a railroad company to recover damages, on tiie ground that 
the flre was caused by its négligence; such action belng subject to the 
same défenses that might be invoked against the owners of the cotton had 
it been brought by them. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 1506.] 
Négligence— Actions for D.wiagks— Défense of Conteibutory Négli- 
gence. 

In such an action, contributory négligence of a compress company, 
which had possession of the cotton as bailee at the time it was destroyed', 
is imputable to the plalutifC, and constitutes a défense. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, §§ 
130, 140.] 

Railboads— FiREs — Sufficiency of Evidence of Négligence. 

A verdict holding a railroad company liable for the value of cotton de- 
stroyed by flre, on the ground that the flre was negligently caused by one 
of its engines, Jiehl net supported by the évidence, on the ground that, 
while it warranted a flnding that the flre was caused by sparks from the 
engine, it did not support a flnding either that the engine vfas improperly 
constructed or defective, or that it was negligently operated. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, §§ 
1733, 1735.] 

Same— Conteibutory Négligence. 

In an action against a railroad company to recover damages for neg- 
ligently setting flre to and destroying a quantity of cotton in the opération 
of one of its engines, it was shown that, however well constructed an en- 
gine might be, or however earefully it might be operated, sparks would be 
thrown from its smokestack which would endauger inflammable material 
within a distance of 30 or 40 feet ; that the cotton was at the time in the 
possession of a compress company as bailee of the owners, which company, 
with the consent of défendant, had extended the platfoiTn next its build- 
ing over defendant's right of way to within less than 10 feet of a yard 
track on which the engine alleged to hâve set the flre was engaged in 
switching cars; and that the cotton in baies was piled on such platform. 
It was, also, shown that the compress eompany kept barrels of water at 
hand, and employed a watchman, whose dut.y it was to keep the barrels 
filled, and to keep watch and guard against flre. At the time of the flre, 
the watchman had gone away in violation of his duty, although both he 
and the manager of the compress who was in building knew that the 
engine was belng operated on the track. If he had been présent, it ap- 
peared probable that he would hâve discovered and extingulshed the fire 
before damage was donc. Held, that the compress company, In so con- 
structing Its platform and placing the cotton thereon, assumed such risk 
as arose from the opération upon defendant's track of a properly equipped 
engine operated with due care and regard for the exposed cotton, and it 
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was its duty to guard against such risk ; that its failure to hâve a wateh- 
man on duty, as it had undertaken to do, tended strongly, if not connlu- 
sively, to establish the défense of contributory négligence and preclude a 
recovery against the raiiroad conipany. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 41, Railroads, § 1681.] 

At Law. On motion for new trial. 
The following is the charge to the jury: 

The plaintiff, a flre insurance c-ompany, having paid $4,375, the sum for 
which it insured the compress building, and having paid $55,506.92, its loss 
on 1,150 baies of cotton wbich were destroyed by fire while in possession of 
and on the platform of the compress company, is now entitled, as the subrogée 
of the several persons to whom the losses were paid, to sue défendant Com- 
pany for damages on tlie cause of action deciared on in the pétition. The 
plaintiff company is seeking to recover as damages against défendant railway 
company the sum of money which it paid its several assignors. The alléga- 
tions of the pétition show that through or by defendant's négligence fiying 
fire sparks from défendant company's engine caused the flre which fell upon 
and destroyed the cotton. Under the view of the court the plaintiff company, 
as the subrogée, is entitled to sue the défendant company for damages under 
the same rules of law, substantially, that would hâve or could hâve rightfull.v 
been invoked by or against the owners of the destroyed cotton on the trial 
of a suit instituted by themselves charging the railway company with négli- 
gence. The court, now considering and disposing of the issue as to the lia- 
bility of the défendant company for the amount paid by the insurance com- 
pany to the compress company for its flre loss on its building, charges you 
that no recovery on that demand can be had against the défendant company. 
The court is of the opinion that the terms of the coutract exbibited to yon 
between the compress company and the railway company in relation to it, 
the compress company being permitted to extend its platform on and over the 
railway 's right of waj', forbids the compress conipany to claim damages in 
this case. 

ïhere are several issues of f.act suggested in the évidence, upon which are 
foimdod the contradictory contentions of counsel on either sido of this case. 
The burden of proof is on the plaintiff to establish by a prépondérance of 
proof its contentions on the material issues. 

The plaintiff contends that the prépondérance of évidence shows that flying 
sparks, thrown from the snioli;estack of defendant's engine, fell upon and set 
flre to the cotton in question. It contends that the défendant railway com- 
pany was guilty of actionable négligence in carelessly operatiug its engine at 
the time such flre sparks fell upon and set fire to the cotton. It contends 
that, considering the character of the worl< the switching engine was engaged 
in and the environmental surroundings in the midst of which the engine was 
switching cars, the défendant wus guilty of négligence, because the engine 
operated by the railway company, at the time the flying fire sparks fell upon 
the cotton, was not such a reasonably safe engine in its oquipments as the 
railway company sliould hâve used in doing such work as thoy were doing at 
the time and place in question. It contends that the spark arrester then be- 
ing used in the engine was so defective or faulty in its construction, or dam- 
aged by use, that such large and dangerous inflammatory flying fire sparks 
were thrown from its smokestack, as would not or should not bave been 
thrown from the smokestack of an engine with a spark arrester in a reason- 
ably safe condition. Plaintiff contends tirât the imusually large, dangerous, 
flying sparks were tlirown from the smokestack onto the cotton because of 
the defendant's négligence in using a sparlc arrester which was in a bad and 
damaged condition. It contends that, considering the situation and surround- 
ings présent and known to the engineer, the engineer, at the time the flying 
sparks from his engine fell upon and destroyed the cotton, was operating bis 
engine carelessly, and in so doing he was then guilty of négligence, which 
was the proximate cause of the flre. It contends that the careless opération 
of the switching engine is shown by the rapid speed at which it was running 
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and by the excessivelj' hard exhaust of its engine, when close, aloniiside of, 
or near to the compress platform. 

On the other hand, the défendant dénies ail the plaintifï's contentions on 
such material issues, and sjiys its eugine in use at the tiine of tlie tire was 
well constructed and ail its equipments were in good condition aud reason- 
ably safe for any worlc it niight be engaged in, aud tliat its spark arrester 
was of the best approved construction, and an inspection made by witiiesses in 
court, a few hours after the flre, showed that it was in good condition and re- 
pair. The défendant railway couipany contends that there was no actionable 
négligence In the oper.ition of tlie engine at or near the comjiress building plat- 
form. It says that the undisputed évidence in the case sliows tliat, however 
(^arefully an engine inay be operated, or however perfeet tlie spark arrester 
may be, or however good its condition may be. flre sparks will fly from a run- 
ning engine's sinolcgstack, and may endanger inflammable material within the 
range of thèse fl,ying sjiarks. It shows that such facts were well known to the 
compress company when it constructed its platform several feet on and over the 
rallroad's right of way, as well as tliey were to tlie engineer, who frequently or 
daily had to run bis switching engine close alongside of tlie compress platform, 
where more or less cotton baies were often lying on the platform. Tlie défend- 
ant company says that the engineer then running the engine is shown to be a 
careful, skillful engineer, and that he swcars that, with a full knovvledge of 
such conditions, he, on that day and at that time, as on other days, ran his en- 
gine, when near the compress building, carefully, to avoid and lessen the dan- 
ger, as far as practieable, of setting flre to tlie inflammable tliings in the niidst 
of which he had to do his daily switching work in the railway yards. Tlie 
défendant company contends that, if flying spavlvs from its enpine set flre 
to the cotton, sucli sparlcs were only of such charactor as in the nature of 
things might fly from the best-equipped engine, and it was not in any wa.v 
guilty of the négligence which was the proximate cause of tbe flre and loss 
therefrom. 

The défendant, for its further défense, says the plaintiff company, charge- 
able in this action, as it sliould be, witli the ciirolessness of the compress 
company, was guilty of contributory négligence, which was the proximate 
cause of the loss, by the cotton exposed and unprotected, as it was. on the 
compress platform. It contends that Miller, who was the supeTintendent of 
the compress company, knew of the place and lnflaininator,y condition of the 
cotton at the particular time the engine was switching close, within a few 
feet. along the side of the compress platform, and lie knew of tlie danger 
to the exposed cotton from the lire sparks thrown from the eii<'ine. The de- 
fendant says that Miller, a witness. says he heard fl.ving flre sparks falliug 
on the compress roof, and tliat he had been, only a few minutes before tho 
fire, on the platform, tagging the cofton baies on whicli the fire begnn. The 
défendant contends, on this view of Miller's évidence, that the eomiiress 
company was guilty of contributory négligence in not beiiig more vigilant in 
protecting the cotton from flying flre sparks. The défendant contends that 
the plaintiff company, knowiiig. as it did. the danger of fire from its own 
inachinery, as well as from flying flre sparks thrown from jiasçing engines, 
even where such engines may be free from actionable négligence in tlirowing 
flre siiarks from its smokestack, was chargeahle with the duty of exercising 
jR'udential or reasonable care in caring for and protecting its patrons' cotton, 
left on the platform, from such dangers of flre as were in the nature of things 
inhérent in or incidental to the opération of the railway coinjiany's engines. and 
inanifestly incidental to the physical environments of the place. The défend- 
ant contends that this failure of tlie compress company, under sucli circum- 
stances. to exercise reasonable care in so proter-ting the cotton left on its plat- 
form. niakes plaintiff company guilty of contributory negligoiiee. 

The railwa,v comjiany shows that the plaintiff company, having projected 
its platform over the railroad's right of way, which platform it daily used 
for receiviiig and shipping its cotton over the railway, in or from its own 
view of the constant danger in the environments. and from its own proper 
sensé of duty to its patrons, whose cotton baies were left exjiosed on the plat- 
form, had at the moment of the flre for its use, as it had dnring the worli- 
ing seasou, a nuniber of water barrols filled with water ready to use in ex- 
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tinguishing fire sparks that might fall in or about the cotton, and the plain- 
tifl! Company, to promptly meet emergeneies, had in its employment. and liad 
on the day of the lire, a man by the naine of Butler, whose only duty, it 
seems, was to keep the water barrels filled and put out flying sparks from 
passing engines that might endanger the eotton. Butler's own évidence sl>ows 
that he was in the building 15 or 20 minutes before the fire. He had fllled 
some barrels with water. Ilis duty was to lieep barrels fllled and look al'ter 
flre — to notice sparks and cinders. He says he happened to slip off from 
Capt. Miller that day, and "the train came in on me. I kuowed it was my 
duty to stop then, for it was my business to look out for sparks." Ile says 
the capta in always told hini to keep a lookout for sparks when the engine 
was nmning on the compress traek. Ile says he was some distance away 
from the compress when the flre oceurred, and couldn't get ba('k. .Just before 
the flre he slipped away. He says. if he had heen up there with a bucket 
of water, he could hâve done something to put the flre out. Ile says it was 
a matter of gênerai talk and notoriety that there was danger when there 
was switching in there, on account of cotton being dose to the track, and 
he was there especially to w.atch the cotton. 

The argument of défendant company's counsel suggests that Butler's évi- 
dence, ofïered by counsel for ]ilaintiff comptmy, shows that the compress Com- 
pany, in employing Butler and assigning such spécial service to him, was 
manifestly giving expression to its interprétation and appréciation or under- 
staudiug of the dangers inhérent in tlie niutual relations of the two litigant 
companies ; that in so using its employé. Butler, it showed its knowledge of 
and assumiition of such dangers and risks as would menace its cotton, even 
wlien the raihvay conipauy was runuing its engines over the compress track 
with ail resisonable care for the situation. ïlie défendant contends that, if 
flying sparks from its engine were thrown on the cotton, whether such sparks 
were large or small, and Butler had been présent, as it was his duty to be 
présent, to pcrform the worlc assigned to him by his employer, the compress 
Company, ail danger from such flying sparks would hâve been avoided. It 
contends that he would and could hâve extinguislied the spark, or several 
sjiarks, which by his négligence ignited tlie cotton. The évidence seems to 
sliow that the tire oceurred .lust after Miller heard the sound of falling cin- 
ders on tlie métal roof, and at the time when Butler, as he says himself, was 
away from the place or his post of duty. 

Taking up the material issues of fact, I suggest to you that you détermine 
first wbether or not siiarljs from tlie defend.ant's engine set flre to the cotton. 
Of course, you will go no further, If you flnd adversely to the plaintiff com- 
liany on that issue. Xext take up the issue of contributory négligence on 
the part of the plaintiff conipany. I suggest that .vou, secondiy. consider that 
issue- because, if you find adversely to the plaintiff — that is, if the jilaintiff 
was gnilty of such contributory négligence as was the proximate cause of the 
fire loss — the plaintiff cannot recover. In any view you may take of the 
tacts, there eau be, for our purposes, but one proximate cause of tlie damage 
or in.iury in this case. The jjroxiinate cause of the flre may not under the^ 
évidence be chargeable to either party in this suit. The fire may bave oc- 
crrred witliout actionable négligence of défendant company, or it may be of 
either party to the suit. The plaintiff company, in order to hold the défend- 
ant liable. must show you by satisfactory proof that the proximate cause of 
the loss or damage sued for was in the négligence of the défendant company. 
The défendant company may, in your view of the évidence, be guilty of some 
négligence: but, to charge and hold it liable for damages, the évidence must 
show that its négligence was the proximate cause of the loss. 

Actionable négligence consists in the neglect of the use of ordinary care or 
skill towards a person to whom the défendant, by implication of law or in 
the natr.re of things, owes the duty of observing ordinar,y care and skill, 
by which neglect plaintiff, without contributory négligence on his part, bas 
sufl'ered injury to his person or property. The proximate cause, in the law 
of négligence, is such a cause that approximately produces the particular cou- 
secpieuce without the intervention of any independent, unforeseen cause, with- 
out which the injury would not bave oceurred. 

So much has been said by counsel as to the spark arrester uot being ex- 
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hlblted in court that it may be well for me to say tliat tbe présence or ab- 
sence of tbe spark arrester may be a dreumstance more or less suggestive 
of flying flre sparks from zealous, beated, contentions of leflrned counsel ; but 
it is hardly a material issue for you, gentlemen, to worry about. The de- 
fendant Company bas sbown you by several eyewitnesses its condition a few 
hours after tbe tire, when it was Inspeeted by them. If tlie spark arrester 
Was in tbe court, its identity would bave to be sbown l>y oral évidence — 
possibly by the sanie eyewituesses. Tbe défendant bas sbown you ita con- 
dition by oral évidence. You may believe sucb witnesses, if you cboose, just 
as you migbt or migbt not believe eyewituesses to its identitication. 

Now, reverting to tbe conflicting disputes of counsel, I charge you, if you 
find from the évidence that the défendant railway company was guilty of 
négligence in using a spark arrester wbicb was not a reasonably good imple- 
ment for its uses at tbe time and place, to wit, at the time of the flre, and 
because of its faulty condition of construction or want of repair inflammable 
flre sparks of an unusually large and dangerous kind were thrown out of tbe 
smokestack, so as to set flre in the cotton, and you believe that tbe défend- 
ant railway company, in using snch a faulty spark arrester, was guilty of 
négligence, which the évidence shows was tbe proximate cause of the flre, 
you should flnd for the plaintilï company. I charge you it is tbe duty of tbe 
railway company, in tbe equipment of its engines and opération of its en- 
glues, to use ordinary care and diligence to prevent flre from being com- 
municated from sucb engine to tbe property of other persons. By ordinary 
proper care and diligence is meant sucb a degree of care and diligence as 
careful railroad men, sueb as trained engineers, should, from a proper, rea- 
sonable sensé of duty, exercise under the conditions or circumstauces where 
or in wbicb they may be operating. 

The degree of care and diligence required in a case like tbis should be 
commensurate to or proportiouate to tbe amount of danger jirobably consé- 
quent in a failure to exercise sucb care. A failure to exercise reasonable 
care in tbe dlscbarge of a duty implied in or by the pending conditions is nég- 
ligence, and, if sucb failure to exercise reasonable care was tbe proximate 
cause of the flre, the défendant would be liable. If you flnd that tbe engineer, 
at the time flying sparks are said to bave fallen on the cotton, was guilty of 
négligence in carelessly operating bis engine, and you believe that to said 
négligence is cbargeable tbe proximate cause of tbe flre, you should flnd for 
the plaintifC. If you believe the spark arrester in the engine was reasonably 
well constructed and was in good condition of repair, even though some fly- 
ing sparks may bave fallen in the cotton, you should not flnd défendant guilty 
of négligence. 

You will observe that I say, even though some flying sparks from the engine 
may bave fallen on the cotton, défendant may not be liable. I say that be- 
cause it is eonceded substantially by counsel that flying sparlis may be thrown 
from a running engine, however well constructed it may be, or however good 
ats equipment may be. In view of the environmental conditions or surround- 
ings at the place and time of tbe fire, if you flnd that tbe engineer, in operat- 
ing the engine reasonably safe in its equipment. was running it carefully and 
Wtth reasonable care for tbe conditions about him, even though some sparks 
may bave been thrown from the smokestack of the engine, you should not 
find tbe défendant liable for damages. You will note that I say tbis to you 
because the défendant company, when or wbile it may be carefully or skill- 
fuUy using a well-equipped engine, is or was engaged in the lawful exercise 
of its raihvay work, and in so running its engine it was minimizing, as far 
as praeticable, the dangers of tbe situation. I say this, too, because it was 
not tbe légal duty of the défendant company, in using its Smplements of in- 
dustry in its own railway yards, to eliminate ail éléments of possible danger 
in or to the things in or of the situation. To require such an élimination of 
danger would be tantamount to prohiblting the use of its engines in railway 
yards, in or near which men may erect or carry on a cotton compress plant, 
ïn addition, I say this to you because, even under the most careful and skill- 
ful opérations of a well-equipped engine, running wlthin a few feet of such 
a number of cotton baies, exposed as that cotton was on the compress plat- 
form, ail éléments or degrees of danger from flying sparks cannot be éliminât- 
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ed, and In the nature o( thin^ there wlll, eren nnder sueh favorab^'^ condî- 
tlons, or may be at any time some remalning degree of danger of ti> .ng flre 
Bparks falling on Inflammable material. To state It differently : After sueh 
danger as seems to be Inhérent in operating an engine, under sueh conditions 
as were In the situation when flre was set to the cotton, has been or is dimln- 
Ished as far a» may be praetieable by careful equipment and management of 
the engine, It appears from the évidence there may remain or be left some 
degree of possible, or maybe probable, danger. In sueh a state of case the 
risk of sueh danger as may so remain, whatever it may be, is or was assumed 
by the compress company, when it built its platform over the railroad's right 
of way. 

As between the parties to thls suit, the contributory négligence of a bailee 
of cotton, whereby it was consumed by fire proeeeding from a railway engine, 
Is imputable to the owners of the cotton. If you flnd that the plalntiff com- 
pany, through the fault of the compress company, for which it is chargeable, 
was guilty of contributory négligence, in not with reasonable care looklng 
after and protecting the cotton from sueh dangers as were known by or to 
the compress company's servants to be Inhérent In the physlcal conditions 
of the time and place, and you believe sueh contributory négligence was the 
proximate cause of the fire loss, you should flnd for défendant company. In 
conslderlng the matter as to the contributory négligence of the plaintiff com- 
pany being the proximate cause of the fire sparks igniting and consuming the 
cotton in question, you will see that counsel for défendant company says that 
plaintiff company was guilty of contributory négligence, after the flre sparks 
feli on the cotton. In not extinguishing the fire sparks that fell upon and Ig- 
nited the cotton. It contends that the engine was of good construction and 
repair, and was. In fact, being operated with reasonable care, and, if flying 
spA-ks from the engine did fall on the cotton, there was no actlonabie nég- 
ligence chargeable to the conditions of or the opération of the engine ; but the 
compress company was guilty of négligence in not meeting that danger, it 
being one of its assumed dangers, and extinguishing the flre sparks before 
they ignited the cotton. If you believe this contention established by the 
proof in the case, you should flnd for the défendant company. 

In the nature and reason of things, both litigant parties knew they were 
ch.Trged with mutual duties towards each other. Tour knowledge of the évi- 
dence may or should enable you to see how or in what manner the parties 
respectively understood and construed the relations to each other, when en- 
gagea in the exercise of their lawful industrial activities. Sueh knowledge 
should hâve a persuasive value in enabling you to détermine one way or the 
other the issue of négligence. Sueh duties as I speak of are not of a stat- 
utory nature. They are formulated In the reasonable relation of things, and 
inhere, if they exist at ail, in the Implications of law regulating the conduct 
and duties of men towards each other. Sueh duties are implied in the thought, 
common to ail of us, that a man engaged in the pursuit of lawful industries 
should use ail the means at hand, reasonably necessary, under the circum- 
stances, to avoid injuring another. 

In my purpose to consider and advise you on some matters suggested In 
some of the requests for Instructions submitted by counsel, I want to add 
that the uudisputed évidence, iliustrated as It is by the argument of counsel 
on either side, seems to show that the compress company, in the nature of 
things, or in its relations to the défendant railway company's daily opéra- 
tion of Its engines over the tracks of its own yard, assumed more or les» 
of the risks manifest in or inhérent In the dangers from flying sparks to 
which its cotton was exposed when stored or lying on the compress platform. 
The évidence shows, too, as we hâve seen, that there was some degree of 
danger manifest in or Inhérent in the situation which threatened the com- 
press company's cotton every time a passing engine ran over or near to the 
compress switch track, which could not be eliminated or entlrely avoided, 
even though sueh engine was free from fault in its construction or equipment 
and opération. The évidence, as I hâve sald to you, shows that there were 
«ome risks, manifest in or inhérent in the dangers of the situation, which 
could not be eliminated from the activities of a well-equipped passing engine, 
operated with due regard to the inflammable cotton on the platform. Sueh 
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risks as are suggested in tbis view o£ the évidence were assumed by tbe com- 
press Company, and, if you find that flying flre sparks fell upon tbe cotton 
from defendant's engine at a time when it was being operated with such 
reasonable care as I bave mentioued, the défendant railway company cannot 
be beld liable for tlie flre loss. 

On tbe other band. if yen believe the passins engine was net of reasouably 
good construction and equipnient, and sueb flre sparks were tlirown from 
its smokestack on the cotton as sliould not or would not bave been thrown 
npon tlie cotton from a well construeted and equipped engine, tbe défendant 
company is liable for tbe flre loss. Again, if you believe tbe passing engine, 
thougb reasouably well construeted and equipped, was not at tbe time and 
])lace carefully operated, and tbe défendant company's négligence was tbe 
proximate cause of tbe flre loss, tbe défendant com])any is liable for tlie sunis 
paid by the Svea Insurance Company to tbe several owners of tbe cotton. 

A. A. Armistead, M. C. Elstner, John L,and, and E. T. Lamkin, for 
plaintiffs. 

Wise, Randolph & Rendall, for défendant. 

BOARMAN, District Judge. The plaintiff, a fire insurance com- 
pany, having paid fire losses to the several owners of 1,150 baies of 
cotton amounting to $55,506.92, which was stored and destroyed in a 
compress building, now, as subrogée of the several owners of the 
cotton, sues the défendant railway company in action or tort for dam- 
ages. The plaintifï company, also, in this action, sues to recover $4,- 
375 paid by it on a fire loss to the owners of the compress building. 

Under the view of the court, the plaintifif cotnpany, as subrogée, is 
entitled in this cause of action, to sue the défendant company for 
damages under the same rules of law, substantially, that would hâve 
or could hâve been rightfully invoked by or aga'nst the owners of 
the destroyed cotton on the trial of a suit instituted by the said owners 
for themselves, charging the défendant railway company with such 
actionable négligence as was the proximate cause of the fire loss. The 
court now, considering and disposing of the issue as to the liability of 
the défendant company for the amount paid by the plaintifï company 
to the compress company for its fire loss on its building, is of the oj^in- 
ion that no recovery on that demand can be had against the défendant 
company. 

The tenus or conditions of the contract between the compress com- 
pany and the railway company, in relation to the compress company 
being permitted to extend its platform on and over the railway's right 
of way, forbids the plaintifï company to recover damages in this case 
against the défendant railway company. The owners of the cotton 
in question consigned the same to the compress company for the pur- 
pose of having it compressed. As soon as the cotton came into its 
possession, and as long as it so remained, I think the compress com- 
pany occupied the relation of bailee for, or to, the owners of the cotton 
which was destroyed by fire while in the possession of the compress 
company. For the purposes of disposing of this matter, the plaintifï 
insurance company will be treated as if, in law and fact, it stood at 
the time of the fire, as the compress company did, in the relation oî 
the bailee of the owners of the cotton in question. 

Considering, for the purposes of the pen^ling matter, the légal re- 
lations of the parties to this suit to be as I hâve just suggested, it fol- 



BVEA INS. CO. V. VICKSBURG, S. & F. RY. CO. 781 

lows that the plaintiff company was chargée!, as Ix /een itself and 
the défendant company, with more or less of the duties which are by 
law or in the nature of things imposed on a bailee. 

On the trial of the merits of this case, the burden of proof was on 
the plaintiff company to show, by a prépondérance of évidence; First, 
that the cotton which was destroyed in the fire was set on fire by flsing 
sparks thrown from the défendant company's engine, which at the 
time was being operated in its railroad yard on tracks near to or run- 
ning lengthwise alongside of the compress company's platform. Sec- 
ond, that considering the nature of the physical conditions and en- 
vironments of the immédiate place and locality in which the engine 
was engaged in switching work, and considering the degree of reason- 
able care with which the law, under the conditions and circumstances 
of the moment, charged the défendant company, the spark arrester of 
the engine was not such an instrumentality as the défendant company, 
in response to its légal duty, should hâve had in its use, and the rail- 
way company in using such a defective engine at the time and place 
was guilty of actionable négligence. Third, that the engineer, in op- 
erating the engine, was guilty of such négligence as was the proximate 
cause of the fire loss of the cotton on the compress platform. 

On the trial of the case, it ap])ears that the weight of the évidence 
fairly supported the fîrst proposition ; that is, that the fire was causée! 
by flying sparks thrown from the engine falling on the exposed cotton 
lying or stored on the compress platform. I think it was equally as 
clear from the évidence that tlie spark arrester of the engine from 
which the flying sparks were thrown, so as to ignite the cotton, was 
reasonably well constructed, and was then in a reasonably safe condi- 
tion for the company's use. 

It seems that al! the witnesses having any personal knowledge of 
the conditions of the spark arrester or of the engine being operated, 
at the time of the fire, uniformly state in their évidence that the spark 
arrester was well constructed and was kept in, and was at the time in, 
good repair. It appears, too, that al! the witnesses connected with 
the opérations of the engine, contemporaneously with the fire, uni- 
formly stated that the engine was being operated by the engineer on 
that occasion, with reasonable care and considération for the condi- 
tions and environments of the situation and locality. Thèse expres- 
sions of the court's opinion, on the law and issues of fact involved in 
the three propositions named, seem sufficient to authorize the granting 
of a new trial ; but I désire in determining the pending matter to give 
expression to the court's view as to the spécial contention of counsel 
for the défendant company, that the compress company, as bailee of 
the cotton in question, was guilty of contributory négligence, which 
was the proximate cause of the fire loss, and which should, in passing 
upon this matter, be charged to the plaintiff company. 

As between the parties to this suit, I think the contributory négli- 
gence of a bailee of cotton, whereby it was consumed by fire proceed- 
ing from a railroad engine, is imputable to the owners of the cotton. 

The Insurance company readily paid the losses to the owners of the 
cotton. As between the Insurance company and such owners, it may 
be that no légal défense against paying them could hâve been success- 
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fully grounded on the négligence of the compress company in not 
avoiding or extinguishing fire sparks which set fire to the cotton while 
the compress company, as bailee, was handling the same. Let that 
be as it may, it does not follow that if the owners of the cotton, being 
without insurance on this cotton, were now suing the défendant rail- 
way company for damages because the cotton waS' set fire to by flying 
sparks from the defendant's passing engine, such a Htigant should re- 
cover against the railway company under the évidence in this case and 
under the rules of law appHcable thereto. 

The relations and mutual obligations of the litigants in a suit by the 
owners of cotton to recover a fire loss on an insurance policy would be 
shown in the obligations and warranties of the insurance contract. 
As such contracts are usually written, an insurance company could not 
resist payment to the owner of cotton on a fire loss because their bailee 
was guilty of contributory négligence. Notwithstanding the évidence 
should show such contributory négligence of a bailee, as appears in 
this case, the insurance company would hâve to pay the fire loss to 
the owners of the cotton. If the men appearing as the owners of 
the cotton in this case were now suing the défendant railway company 
for damages because of its négligence in setting fire to the cotton in 
question, the cause of action would be on a tort. It is clear that the 
rules of law applicable in such a suit — the évidence being the same 
as in this case — would be essentially différent from légal rules ap- 
plicable at the trial of a suit on a contract of insurance. 

Treating the insurance company as if it stood in the shoes of the 
compress company at the time of the fire and imputing to the insur- 
ance company the contributory négligence charged against the com- 
press company, the bailee of the several owners of the cotton, and ap- 
plying such rules of law as should be applied if the several owners 
of the cotton, instead of the insurance company, were now suing the 
défendant railway company for damages, it is clear that there were 
mutual or reciprocal duties which the law imposed on either litigant 
in this case, engaged, as they were, at the time of the fire, in the ac- 
tivities of their legitimate business. Such duties as are suggested hère 
are not of a statutory nature. They are formulated in the reasonable 
relation of things, and they inhere, if they exist at ail, in the implica- 
tions of law regulating the conduct of men who may be engaged in 
such business as the litigants (the compress company and the railway 
company) were at the time of the fire. Such duties are implied in a 
rule of conduct, approved by the common thought that men engaged 
in lawful industries should be mindful of the rights of others and 
carefully use ail means at hand, reasonably necessary under the cir- 
cumstances, to avoid injury to the property of others. 

Counsel in argument conceded substantially that. however well con- 
structed an engine may be, or however cai'efully it may be operated. 
some flying sparks will be thrown from the smokestack which will 
carry danger to inflammatory material situated within 30 or 40 feet of 
a passing engine. The évidence shows that the compress platform 
was projected over the railway 's right of way within less than 10 feet 
of the company's track. It follows that ail damages from such a cause 
— that is, from a passing engine so equipped and operated — cannot be 
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entirely eliminated; to require such an élimination of the dangers 
would be to forbid a railway company to use its engines near to or 
by a compress plant. Under the suggestions just made, it is clear that 
the compress company, in the nature of things, knew of and assumed 
some of the risks which inhered in the physical conditions of the situ- 
ation. The compress company, bailee of the several owners of the cot- 
ton, should be charged with assuming ail such risks as at any time 
might be présent when or where a reasonably safe engine, being op- 
erated with the due care and considération for the exposed cotton, was 
running over the tracks near by the compress platform. 

The compress company was, at the time of the fire, not actually 
engaged in compressing cotton baies. Its machinery was idle. Its 
crew were engaged in handing cotton on the platform, presumably 
its employés had sufficient time to look after dangers to the cotton. 
There were a large number of baies of cotton stored, apparently for 
the moment, on the platform, which, in the nature of things, were 
more or less exposed to damage by fire sparks from a running en- 
gine. It may be that there was no négligence chargeable to the 
compress company in having such a number of baies of cotton stored, 
uncovered or unprotected, as they were, on its platform. It may be 
that the cotton baies were so kept or placed on its platform in the 
ordinary and necessary daily opérations of its compressing business. 
A few minutes before the fire occurred, Miller, the manager of the 
compress company, was engaged in inspecting or tagging the cotton 
baies. At the time of the fire, the railway company was operating its 
engine over the yard track for the purpose of switching its cars from 
place to place over its tracks in the railway yard. 

The compress company knew of the railway's daily use of its 
yard tracks, and of the conditions and dangers which necessarily 
attended the railway's daily opérations. Both the litigant companies 
had full knowledge of the inflammable character and conditions of 
the several hundred baies of cotton that were often exposed, un- 
covered, and unprotected from fire on the compress platform. Such 
facts, being known to the ensjineer, should hâve made him (as he 
swears it did make him) careful in operating his engine on the track 
running near to or close by the compress company's platform, on 
which he says he knew there were often, more or less, exposed cotton 
baies. The engineer says he had in mind and knew of such dangers, 
and he, under such circumstances, always carefully operated his 
engine ; that he knows he was operating his engine carefully that day. 
The physical environments and conditions fully known, as they were, 
to either of the litigant companies (considering the compress and 
railway company as such parties), suggested the nature of the re- 
ciprocal duties with which the law charged either of the parties, inter 
sese, to this suit. 

There was much conflicting évidence relating to the second and 
third proposition ; that is, as to how or in what manner, whether 
carelessly or carefully, as to the immédiate conditions, the engineer, 
when running his engine close to the compress platform, operated his 
engine. Several of the plaintifï's witnesses point out, in détail, how 
négligent and indiffèrent, as to the things in the locality, the en- 
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gineer operated his engine at tlie tirne in question. Some of tli2 
plaintiff's witnesses said that on other occasions similar to the one in 
question, unusually large sparks were thrown from the smokestack 
of the engine. Other witnesses for plaintiff said, substantially, that 
the engineer, at or about the time of the fire, ran very fast over the 
+rack near to the platform, and the engine's violent exhaust caiiscd 
large fire sparks to fly from the engine, and that such acts showed nég- 
ligence and carelessness in the opération of the engine. 

It is not necessary, for my purposes now, to recite in détail either 
plaintiff's or defendant's évidence on thèse issues of fact. Much, if 
not ail, the évidence of a direct nature tending to show the engineer's 
négligence, was given by witnesses for plaintiff who were more or 
less at some distance from the engine or compress building, and not 
in any way engaged in the opérations of the switching work. They 
were mostly casual lookers-on at the switching movements of the engine 
in the yard. The engineer, fireman, and conductor, and other witnesses 
who were engaged actively in operating the switch engine state that 
ail the opérations of the engineer and engine were characterized by 
reasonable care and considération for the conditions and environments 
of the situation. 

I am not disposed to agrée with the strennous contention of plain- 
tiff's learned counsel that the defendant's witnesses — mostly railway 
employés — as' to material incidents at the time of the fire, were not 
crédible witnesses because they were prejudiced in favor of the de- 
fendant railway company. Of course, their relation to the railroad 
company may hâve given some favorable coloring to thcir statements 
in favor of the railway company. It was equally apparent during 
the trial that local surroundings and circumstances may hâve, in some 
degree favorably, for plaintiff's contentions, colored the views of some 
of the plaintiff's witnesses. One familiar with such trials cannot be 
unmindful of such influences on either side of an issue like this. 
One learns from expérience in such trials to scrutinize the weight 
of contradictory testimony. If the witnesses of either side were dis- 
posed to give false évidence, their opportunities respectivelv for in- 
dulging in perjury were possibly equal ; but, conceding that the 
several witnesses, on either side, who gave testimony as to such ma- 
terial issues as relate to the carelessness and négligence dispîayed in 
the activities of the engineer and engine, were possessed of equally 
good motives and purposes to tell the truth as to such instances, it is 
clear that the employés of the railroad company who were at the time 
of the fire actively engaged in operating the engine, and engaged in 
the switching work over the railway's yard tracks, had much better 
opportunities for seeing, noting, and observing the movements of 
the engineer and engine than the several witnesses for plaintiff com- 
pany, whose évidence was more or less of a circumstantial nature. 
The engineer, fireman, conductor, and other employés engaged in 
ail the activities of the moment, in their testimony, spoke of incidents 
and things which were within their own knovvledge. Ail the direct 
évidence, as to the construction and condition of the spark arrester, 
was given by the defendant's witnesses who saw and examined the 
spark arrester, and who, in the nature of things, would be or would 



8VEA INS. CO. V. VICKSBUEG, S. & P. RT. CO. 785 

have been the only eyewitnesses to the character or condition of the 
spark arrester. No one of the piaintifif's witnesses gave any évi- 
dence founded in their own knowledge as to the constnicticn or con- 
dition of the spark arrester. There was no conflicting évidence as to 
the spark arrester's condition, except siich as may be said to be cir- 
cumstantial or inferential from the defendant's testimony. There 
was nothing in the évidence to show that the spark arrester was not 
of the most improved plan, and that it was not at the time in good 
repair and working condition. Much of the advers: testimony as 
to the defective condition of th^ spirk arrester appeared on the 
trial in the suggestions and contentions in argument of zealous coun- 
sel for the plaintifï. 

On the trial the évidence showed that some of the bagging on 
some of the cotton baies had been eut open on top of the exposed 
end of the cotton baies by cotton samplrs, and more or less cotton 
protruded from the or>en space eut in the bagging and made the 
baies so eut more liable to catch lire if sparks from the engine fell 
upon the exposed places. Such évidence was only suggestive of a 
condition or incident wdiich might show contributory négligence. The 
évidence, which seemed to be strongly persuasive, if not conclusive, 
on the issue of contributory neg i.eiice, shows that the compress 
Company, recognizing the danger to which the cotton baies, remaining 
exposed and uncovered on the platform, were exposed from falling 
sparks of passing engines, took upon, or imposed upon, itsclf the duty 
of employing a servant, whose only duty seems to have been to keep 
water in the barrels on the platfnrm for use in extinguishing fîre and 
looking out, as the plaintilt's witness himself says, "for falling fire 
sparks." The testimony of Butler Napoléon, a witness for the plain- 
tiflf Company, was as foUows : 

"Q. Had you been at the compress that dny before the fire? A. Jnst about 
15 or 20 minutes before. Q. Had yon doue aiiv work ni the coiii])ress biiildiiiK 
that morning? A. I had fïUed some barrels with water. Q. Wliat was your 
duty about the comi)ress'.' A. ïo keep the barrels fllled up and koep a look- 
out for fire, and elean up. Well. yes. sir; tliose were my duties, to notice for 
sparks and cinders. And I liappenod to slip off from the captain and go to 
dinner that day, and tlie train eanie in there on me, and I know it was my 
place to stop, and that is the reason I stopped. beeause it is my business to 
look out for sparks and watcli them. But I did get back to the burning. I 
couldn't get back to the compress before the flre was ail over everything. 
Q. Yoti say you were some distance from tlie compress when the flre occurred? 
A. Yes, sir. Q. You had gone out to dinner"? A. No, sir; I had done eat 
my dinner, I had started home. Q. You say that was your business to look 
out for flre, but you didn't see Capt. Miller, and you were slipping awa,y? 
A. Yes. sir. Q. And ,you passed the eiii.'ine on t- e track about 200 yards away 
from the compress? A. Yes, sir. Q. You were slipping ofC home were you? 
A, Yes, sir. 

Further on in his testimony, Butler says : "The captain always told 
me to keep a lookout for sparks when the engine was running on the 
compress track." Before this fire (or the fire in question) he had 
several times put out fire sparks that flew on the cotton. He says, if 
he had been up there with a bucket of water, that he could have done 
something to put the fire out. He says it was a matter of gênerai talk 
and notoriety that there was danger from flying sparks, when there 
153 F.— 50 
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was switching in there, on account of cotton being close to the track, 
and it was his spécial duty to watch the cotton. 

The évidence shows that Napoléon. Butler was specially employed 
to use his activities on the platform in protecting the cotton from 
the very falling sparks which seem to hâve set fire to the cotton, and 
he had slipped away and was quite a distance from the compress build- 
ing when he first saw the fire consuming the cotton. Butler's testi- 
mony shows that the compress company, in récognition and apprécia- 
tion of such duty — of a reciprocal nature, as I hâve mentioned — as 
was suggested and imposed on it by or in the compress company's 
knowledge of and considération for the conditions and environments 
which were apparent to the compress company, and which, necessarily, 
attended the business activities of the company's management in 
handling its patrons cotton on the platform. 

The évidence shows that the management of the compress com- 
pany in responding to an estimate of its sensé of dut}^ to itself and 
the owner of the compress building, as well as to its duties as the bailee 
of the several owners of the cotton which was destroyed by fire, kept 
a man especially appointed to discharge a service which it seems, in 
its own estimate of things, it fairly owed to ail persons concerned. 
Treating the compress company as such a bailee, it seems that a failure 
to hâve had such a service or duty, as was assigned to Butler, per- 
formed by some of its servants, would hâve been, under the circum- 
stances, a signal omission of the bailee's obligations. If the compress 
company had been the actual owner of the cotton, and it was now su- 
ing the défendant railway company for damages, because of its négli- 
gence in setting the cotton on fire, I think the facts relating to Butler's 
neglect of the spécial duties assigned to him would show a damaging 
State of facts against the légal right of the compress company to re- 
cover damages for négligence of the railway company. 'The service 
or duty which the compress company assigned to Butler seems to show 
or illustrate that company's view and interprétation of the nature of 
its obligations, under ail the circumstances, as a bailee. It may be that 
the défendant railway company did not know of the présence of But- 
ler, or of the spécial duties which had been assigned to Butler by the 
compress company; but the assumption by the compress company of 
such a duty as was assigned to Butler is very persuasive to show that it 
rightfully assumed some of the risks in the dangers of the situation. 
It is persuasive, too, to show that the compress company recognized, 
and was responding fairly for itself to, the nature of the reciprocal 
relations and obligations imposed on either of the litigant companies 
(treating the compress and railway companies as the litigants herein) 
by the apparent dangers inhérent in the environments of the situation. 

A new trial is granted. 
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In re WTOMING VALLET lOB CO. 
(District Court, M. D. Pennsylvania. May 3, 1907.)^ 
No. 559. 

COEPOBATIONS— REORGANIZATION— CONSOLIDATTON OF COMPETINO COMPA- 

NiES— Bonds and Stock Isstjed to Promoter — Considération — Validitt, 
Upon the réorganisation of an ice company, tlie promoter toolî an op- 
tion on tlie capital stock, amounting to $25,000, for which lie agreed to 
pay $75,000, and at tlie same time secured an agreemeut from the owner, 
wlio controlled another ice company, tliat the latter company would not 
engage in the Wholesale or retail ice business in the same territory; he 
on his part agreeing that the ice company, upon helng reorganized, would 
take a certain quantity of ice at certain prices annually. He also se- 
cured similar options upon the business and property of two otlier Ice 
couii)nnies, for which he was to pay cash and assume debts to the amount 
of .$15,000. Armed wlth thèse options and agreements, he proceeded to 
enlist others In the enterprise, securing from them $90,000 in money, of 
which $75.000 was to be used to buy the $25,000 of stock bargained for. 
and the balance to pay the other obligations incurred ; the uncJerstanding 
with thèse parties being that, when the reorganization of the company 
was effected, the stock of the company should be increased to $225,000. 
and bonds to the estent of $90,000 be issued, the bonds to be distributed 
among the parties according to the amounts which they had severally 
contributed and a certain percentage of the stock be given them as a 
bonus. This arrangement was carried out, and the reorganization pro- 
ceeded wlth ; the original stock being assigned and transferred to the 
promoter and his a.ssociates for the purpose. New directors having been 
selected from among their nuniber, the options and agreements were thon 
purchased from the promoter, $90,000 of bonds and $200,000 of increase 
stock being voted to hlm therefor, which bonds and increase of capital 
they at the same time authorized as stockholders. The value of the prop- 
erty and business of the ice company at the time of the reorgr^nization 
was approximalely .$7.5,000, the priée pald for the stock to the original 
holders, and that of the other companies, which were bought out, about 
$27,500, subject, however, to some $10,000 of indebtcdness which was as- 
Bumed and pald; thèse values being somewhat augmented by the free- 
dom from compétition secured by the consolidation and the économies 
made possible thereby. The company having become bankrupt, upon the 
sale of its real estate by the trustée and the distribution of the proceeds 
to lien credltors: 

(1) Held, that in determining what the promoter contributed to the 
company in return for the stock and bonds turned over to hlm, as afCect- 
Ing the valldlty of the bonds, the property of the company itself had 
necessarily to be left out of considération, belonging as it already dld to 
the company, together wlth the good wlll and business, which eould not 
be optloned away by the original stockholders if they had undertaken 
to do so, as they dld not, nor sold back again to the company by the as- 
fsignment of the option agreement. Nor was this to be saved by the sug- 
gestion that by the asslgnment of the agreement the stock secured by It 
was transferred to the company, which thus became the bénéficiai owner, 
the stock 80 acquired having been pald for by the money contributed for 
the purpose by the parties to whom it was distributed. by whom sucb 
money was advanced with the understanding that the stock was to be so 
disposed of ; and the option, as so exercised by the promoter having per- 
formed its functions, there was nothing left to this feature of the agree- 
ment when turned over to the company. 

(2) Held, further, that the considération to the company for the $90,000 
bonds and $200,000 of stock, which were voted to the promoter by himself 
and his fellow directors, was thus brought down to the property secured 
by the agreements with the other two companies, amounting ail told to 
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îF27,n00, ineiimbered witli -$10,000 of debts. and to tlie advantnses to re- 
snlt bj' the reiiioval of compétition, wliicli were altogetlier prospective aud 
problematical. 

2. Same—Ciiahter Authobity— Rigiit to Roxd roH Borkowed Monet. 

lield. also, 111)011 tlie sliowiii},' so niade, tliat as agaiust exce])tiiig cred- 
itors tiie bonds were not valid obliwitious of tlie coinpaiiy muter tlie au- 
tliority giveu by the cliarter to borrow iiioiioy and bind tlie property aud 
franchises of tlie conipaiiy by mortease not exeeedius oiie-lialf tlie capi- 
tal stock at the time the loan shonld be inade ; the transaction witli tlie 
pronioter, by wliicli bonds and stock were voted to hiin lu return for the 
agreenients wliich he was to turii over, by no liberality of construction 
being able to assume the character of a loan. 

3. SaME— CONSTITUTIONAX AND StATUTOKY RESTRICTIONS — FiCTITIOL'S IN- 

CREASE OF INBETÎTEONESS. 

It being provided by the state Constitution (article 16, | 7), as wcll as 
by the gênerai corporation act of April 29, 1874 (P. L. 81), tliat no 
corporation shall issue stock or bonds except for money, labor doue, or 
moiiey or proi}erty actually received, and that ail fictitious inerease of 
stock or indebtedupss shall be void, the bonds and stock in the présent 
case, being issued in disregard of this, were invalid ; not that the agree- 
ments turned over by the promoter and the projierty and business thcreby 
secured were devoid of ail value, but the présent actual value of that 
which they represented was coniparatively so slight, and the prospective 
value, upon which alone the transaction could be justifled, was so spécu- 
lative, that the obligations given in return inust be regarded as colorable 
and fictitious within the nieaniug of the Constitution, and therefore void. 

4. SaME— PRESENT VALUES TO GOVERN. 

Even though the parties participating may bave hoped that some day 
the securities would approxiniate the figures giveu to them, they could 
mit fall to know that this was not the case at tbe time, and it Is by this 
that the validity of the transaction is to be determined. 

5. Same— RiGTiT OF Creditoes to QUESTION— Existing Ceeditors — Innocent 

PUBCIIASERS. 

The bonds being void by the Constitution, the rigbt of ereditors to 
question them cannot be doubted ; uot, of course, in the hands of innocent 
purcliasers, but that is not the case where, as liere, both stock and bonds 
were held by parties who participated in tbeir issue. Nor can the except- 
ing ereditors be said to hâve come in after the bonded iiidebtedness had 
been contracted, and so not be in a position to question it, being affected 
by conditions as then established ; the obligation which was the basis 
of tbe judgments due them having arlsen out of the agreement to take 
a certain yearly (luantity of ice, made with the promoter and confirnied 
by the company, whereby it anticipated the bonded indebtedness, if that 
was material. 

6. Same— Unexecuted Gift— Note ob Bond or Maker. 

But, in addition to this, the bonds, being mère promises to pay in the 
hands of the original parties, were no more at best than voluntary obliga- 
tions, not enforeeable as against the claims of those to whom tlie coini)any 
was actually indebted ; the gift of a note or bond by the maker not being 
executed except by payment. 

7. Same— Satisfaction of Bid iîy Bonps— Exceptions to Sale. 

While, then, as to ail over and above tbe value actually contributed, the 
bonds were a gift — although to the extent of such value this may not 
hâve been the case, and, as representing advances made to tbe company, 
upon gênerai distribution, the holders mlght to that extent bave a riglit 
to come in — as bonds, secured by a inortgage lien on the property aud 
franchises of the company, made void by the Constitution, they could not 
be used to satisfy the bid of a purchaser at a trustee's sale, aceording to 
the local practice, and the sale, uuless otberwise complied with, must 
therefore be set aside. 
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On Exceptions to Report of Référée. 

George R. Bedford, for exceptions. 
W. S. McLean, opposed. 

ARCHBALD, District Jiulge. At tlie sa!c by the trustée of the real 
estate of tlie bankrupt corporation tlie property was purchased by 
George R. McLean, as attorney for bondholders, for $40,000, who, 
after paying $1,()50 in cash to recover the costs, was permitted, in con- 
formity with the state practice in cases of juchcial sales, to receipt for 
the balance of bis bid in bonds of the company, secured by a first mort- 
gage on the property, the lien of which was divested by the sale. A 
return of sale to this efïect having been made by the trustée, excep- 
tions were taken by the Bear Creek Ice Company and the Albert Lew- 
is Lumber Compan}', judgment creditors, which were dismissed by the 
référée and the sale confirmed, the proceeds as the resnlt being appro- 
priated pro rata to the payment of the bonds, and it is the propriety 
of this disposition that is now in question. The exceptants claim that 
the bonds are invalid, not having been issued for value, but having 
been given to the parties, by whom they are now held for money ad- 
vanced with which to buy up the capital stock of the company, and to 
a small extent also to secure the business and property of certain other 
companies, altogether inadéquate to meet the requirements of the law. 

The facts are not in dispute, and are in substance as foUows : The 
Wyoming Valley Ice Company was incorporated bv act of assemblv of 
April 15, 1869 (P. L. 1870, p. 1415), with a capitalstock of $25,000', di- 
vided into 1,000 shares of $25 each, and an authorized capital of ten 
times that amount. And on February 12, 1901, Albert Lewis, being 
the owner of C90 of such shares, gave an option in writing to Dr. H. 
N. Young to sell him the sanie at $75 a share ; Dr. Young undertaking 
to buy the shares of other stockholders at the same figure. It was at 
the same time further agreed by Mr. Lewis, acting on behalf of the 
Bear Creek Ice Company and the x-Mbert Lewis Lumber Company, 
both of which he controlled, that thèse companies would abstain from 
engaging in the wholesale or retail ice business in the Wyoming Valley 
as they had been doing theretofore, or from selling to other parties 
there, Dr. Young on bis part undertaking that the Wyoming Valley 
Ice Company which was thus turned over to him and to which the 
Bear Creek Ice Company had previously been furnishing ice, should 
take from the said company, for a period of ten years, 12,000 tons of 
ice annually at certain priées; a contract to this effect being subse- 
quently executed with thèse companies. 

The purpose of Dr. Young was to consolidate and control the ice busi- 
ness in the section designated, and, following upon the option obtained 
from Mr. Lewis, he secured another from Isaac Stauffer and Daniel 
G. Callahan, doing business as the Pocono Ice Company, bv which they 
were to sell him the property of that company for $50,000 — that is to 
say, $5,000 in cash and $45,000 in stock of the Wyoming Vallev Ice 
Company, part of an increase of it to $225,000, which was coiitem- 
plated — Stauiïer and Callahan at the same time agreeing that they 
would not, directly or indirectly, engage or become interested in the ice 
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business within the territory sought to be monopolized, and Staufifer 
further undertaking individually to deliver 10,000 tons of ice annually, 
which Dr. Young was to pay for at certain designated priées. Actuat- 
ed by the same idea, Dr. Young a few days later also secured from E. 
D. Cramer, président of the Summit Lake Ice Company, an option on 
the capital stock and property of that company for the sum of $38,000, 
payable in the stock of the Wyoming Valley Ice Company as so to be 
increased, Mr. Cramer engaging not to enter into the ice business with- 
in the territory named, and Dr. Young agreeing to pay off the indebt- 
edness of the company, which amounted to $10,000. 

Armed with thèse several options and agreements, Dr. Young then 
proceeded to enlist other parties in the enterprise, securing from them 
an advance of $90,000, of which $75,000 was to be used to pay Mr. 
Lewis and the other holders of the existing stock of the Wyoming Val- 
ley Ice Company — 1,000 shares at the agreed price of $75 a share ; and 
the balance, $15,000, was to pay the $5,000 cash to Stauffer and Calla- 
han, and to take care of the $10,000 of obligations of the Summit Lake 
Ice Company. This money was advanced by the parties who went in- 
to the arrangement, upon the understanding that, when the reorganiza- 
tion of the company was effected and the proposed increase of stock 
had been authorized, they should receive bonds of the company to the 
amount which they had severally contributed, and a certain per cent, 
of the increase stock as a bonus. 

The so-called reorganization of the company was then proceeded 
with. The original $35,000 of capital stock was assigned and turned 
over by Mr. Lewis and the other holders of it to the parties whom 
Dr. Young designated; and on March 15, 1901, the old directors 
having resigned, new directors and officers were chosen, Dr. Young 
being one of them and the others being taken from those who were 
associated with him. Immediately foUowing this the new board met 
• — only four, however, of the six being présent, with Dr. Young among 
them — and a resolution was passed that the agreements and options 
which he held with Lewis, Stauffer, and Cramer, and the companies 
which they severally represented, should be purchased of him by the 
Wyoming Valley Ice Company for $90,000 of the bonds of the com- 
pany and $200,000 of its capital stock, when the stockholders should 
hâve authorized the issuing of the bonds and the increase of the capital ; 
a meeting of the stockholders for that purpose being called for the 
next day. The agreement of Dr. Young with the Bear Creek Ice 
Company and the Albert Lewis Lumber Company to take a certain 
quantity of ice yearly was also accepted, and the officers of the com- 
pany were directed to exécute a contract to this efïect with them, which 
was done the same day. On March 16th the stockholders took action 
on the proposed issue of bonds and increase of stock, further notice 
being waived, and the whole 1,000 of existing shares were voted in fa- 
vor of it. This was followed on April Ist, by a meeting of the direct- 
ors, at which by formai action it was resolved that, in considération of 
the options and agreements held by Dr. Young and the property and 
business thereby acquired and controlled which he undertook to sell, 
the company should issue to him in payment thereof $300,000 of the 
capital stock (the increase voted), and make and issue coupon bonds 
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to tlie amount of $90,000, to be secured by a first mortgage on the 
franchises property and contracts of the company. Dr. Young there- 
upon duly executed and delivered assignments to the company of the 
agreements referred to,. receiving in return the stock and bonds which 
he was to get, and the transaction was complète. The stock and bonds 
so received were subséquent!}' distributed by him among bis associâtes 
according to the preceding arrangement with them, and it is the validity 
of the bonds in his and their hands, as stated above, that is now in 
controversy. The -value of the property and business of the Wyoming 
Valley Ice Company at the time of the transfer was approximately 
$75,000, the priée paid to Mr. Lewis and the others for the stock which 
represented it ; that of the Pocono Ice Company was about $15,000 ; and 
that of the Summit Lake Ice Company some $12,500, subject, how- 
ever, to the $10,000 indebtedness which was assumed and paid. The 
freedom from compétition secured by the consolidation of thèse com- 
panies, and the économies made possible thereby, no doubt somewhat 
augmented thèse values, but certainly not to the extent which is 
claimed, of which the subséquent bankruptcy of the company is proof, 
if there were nothing more. 

In detemiining just what Dr. Young contributed to the company 
in return for the stock and bonds turned over to him, the property of 
the company itself bas, of course, to be left out of the considération. 
That already belonged to the company together with the good will and 
business, and could neither be optioned away by Mr. Lewis, if he had 
undertaken to do so, as he did not, nor sold back again to the company 
by the assignment of the agreement with him. The $75,000, therefore, 
which represents its value drops out of the case. Nor is it saved by 
the suggestion that the original $35,000 of stock was embraced in the 
agreement with Mr. Lewis, and that by the assignment of that agree- 
ment it was transferred to the company, which thus became the béné- 
ficiai owner. This agreement only covered in reality Mr. Lewis' 690 
shares. But that is not material. The point is that the 1,000 shares 
of stock acquired of him and the others in the transaction were paid 
for out of the money contributed by the parties associated with Dr. 
Young, by whom it was advanced with the distinct understanding that 
it was to be so used ; and it was distributed to them in order that the re- 
organization of the company on March 15th might be efifected. The 
option with Mr. Lewis, having been exercised in this way, had no fur- 
ther purpose, and on March 27th when Dr. Young assigned over the 
agreement to the company of which it formed a part, there was nothing 
left to this feature of it. This is not to deny that the company could 
buy and hold or retire its own stock if that was what was actually 
intended. But far from this the capital stock was increased, not to 
$200,000, but to $235,000, which left the original $25,000 unaffected 
in the hands of the parties to whom the certificates had been severally 
assigned, and by whom, so far as appears, it is still held and claimed. 
It will hardly be contended, in the face of this, that the company paid 
in bonds and stock for stock that it did not, and that there was no 
pretense that it should acquire, whatever its power to do so. It 
may also be further observed that, even if this were not so and the 
originaJ $25,000 of stock could be made to stand as a part of the con- 
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sideration for the bonds, it would not hâve a value of $75,000, the price 
paid for it, but, at the most, a bare one-third of that, after it had been 
"watered" and made to share with the $200,000 more which vvas issued, 
to say nothing of the $90,000 for which the property of the company 
was bonded. 

The considération to the company, therefore, for the $90,000 of 
bonds and the $300,000 of stock which were voted to Dr. Young by 
himself and his fellow directors, comes down to the property secured 
by the agreements with the Pocono and the Summit Lake Ice Com- 
panies, amounting ail told to $27,500, incumbered with $10,000 of debts 
of the latter ; and the advantages to resuit by the removal of compéti- 
tion with thèse and the Bear Creek Ice Company which was, of course, 
altogether prospective and problematical. As was to be expected, the 
bargain, as se made, being made with themselves, was a whoUy one- 
sided one ; the obligations of the company being voted without re- 
gard to anything but the most extravagant estimate of benefits to come. 
Ail who were interested at the time liaving assented, it may be that 
the validity of the transaction is not open to question by the company 
or succeeding stockholders. But the exceptants are creditors, which 
is quite another matter, and are not to be disposed of by the suggestion 
that they became such after the reorganization of the compan}', and so 
are affected by its condition as they found it; of which more presently. 
Neither is it of any moment that the parties who hold the bonds 
advanced their money on the strength of getting them. They tm- 
derstood, as we bave seen, how this was to be brought about; $75,- 
000 of the money put in Dr. Young's hands being to buy the stock of 
Mr. Lewis and the others, which they got; $5,000 going to Stauffer 
and Callahan on the agreemcnt made with them ; and $10,000 being 
required to pay off the indebtedness of the Summit Lake Ice Company. 
Ail this was in the direct interest of Dr. Young and themselves, and not 
of the company, and afifords them nothing to rely upon. 

It is difficult to see upon this showing how the bonds in controversy, 
as against the exceptants, can be regarded as valid obligations of the 
company. By the act of assembly cited above, by which it was incor- 
porated, the company was given power to borrow money not exceed- 
ing in amount one-half of the capital stock at the time the loan was 
made, and to secure the same by a bond and mortgage on its real and 
Personal property, as well as its corporate rights and franchises. This 
was a restricted privilège, and, unless enlarged by subséquent législa- 
tion, its terms must be observed; the power being only exercisable 
in accordance with the conditions upon which it was given. No doubt 
there was an attempt to comply in the présent instance by an increase 
of the capital to $225,000 which thus apparently justified the $90,000 
bond issue which was voted on the strength of it. But the charter au- 
thority given to bond the property and franchises of the company in this 
way is for money borrowed, and nothing else, and by no liberality of 
construction can the transaction with Dr. Young be made to assume 
that character. Nor was there indeed any prêteuse of doing so; the 
bonds and stock being voted to him in return for the agreements which 
he was to turn over. That this was in any respect a legitimate ex- 
ercise of the power given by the charter will hardly be argued. It 
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clid not even meet the forms of the lavv, to say nothing of the sub- 
stance. 

But this, after ail, is not material; the case turning on that which 
is much more serious. It is provided by article 16, § 7, of the state 
Constitution that : 

"Xo corporation shall issue stotlî or bonds, except for money, labor done, or 
money or property actually received; aud ail flctitious increase of stock or 
indebtedness shall be void." 

The same prohibition appears in the gênerai corporation act of 1874 
(Act April 29, 1874, § 17 ; P. L. 81), where the right to borrovv mon- 
ey upon bond and mortgage is aiso restricted (section 13) to one-half 
the amount of the capital stock paid in, a provision which is retained 
in the amendment of May 21, 1889 (P. L. 257). By act of February 
9, 1901 (P. L. 3), however, the capital stock or indebtedness of any 
corporation, one or both, may be increased with the consent of a 
majority in value of the stockholders to such an amount in the ag- 
gregate as shall be deemed necessary to carry on or enlarge its busi- 
ness and corporate purposes. This is said to bave broken down the 
dividing wall betvv'een capital stock and corporate indebtedness pre- 
viously existing. Commonwealth v. Railroad, 25 Pa. Co. Ct. Rep. 
274; Id., 207 Pa. 154, 56 Atl. 409. And, as it is made in terms to 
apply to a corporation created by spécial as well as by gênerai lavi', 
the présent company would seem to be vvithin its purview, and the 
bonds and stock in controversy to be valid without regard to whether 
the conditions prescribed by the charter were complied with, if other- 
wise authorized. 

But the provisions of the Constitution which hâve been quoted, and 
the statute passed to enforce them, are not so easily disposed of . Their 
évident purpose was to prevent the création of corporate securities 
which were not représentative of actual value, an altogether too 
prévalent if not growing evil. The prohibition is comprehensive and 
emphatic, and, having been regarded as of sufficient importance to be 
made a part of the fundamental law, such a construction should be 
given to it as will make it effective, and no évasion is to be counte- 
nanced. But, if the transaction which is hère in question will pass mus- 
ter, the law might as well be abrogated. The fact is that, disguise it 
as we may, in no just sensé were the bonds and stock which were 
voted to Dr. Young issued for money or property, as is so required. 
Not that the agreements turned over by him and the property and 
business thereby secured were devoid of ail value. Rarely, indeed, 
is this the case. But the présent actual value of that which they rep- 
resented was comparatively so slight — there being but $27,500 of 
visible property for $90,000 of bonds, to say nothing of the $200,000 
of stock — and the prospective value, upon which alone the transaction 
could be justified, was so spéculative, not to say fanciful, that the 
obligations given in return must be regarded as colorable, and so 
flctitious, within the meaning of the Constitution, and therefore void. 
The case difïers only in degree from Commonwealth v. Reading Trac- 
tion Co., 204 Pa. 151, 53 Atl. 755, where the court did not hesitate to 
so characterize the corporate securities there involved, on the author- 
ity of which the décision hère may well be made to rest. See, aIso, 
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Reed's Appeal, 123 Pa. 565, 16 Atl 100, and Fidelity Co. v. West Penn. 
R. R., 138 Pa. 494, 21 Atl. 21, 21 Am. St. Rep. 911. And generally 
10 Cyc. 474, 1170, and 7 Am. & Eng. Encycl. Law (2d Ed.) 786. 
The parties participating may hâve hoped that some day their se- 
curities would approximate the figures given to them, or even hâve 
honestly believed that this would be the case. But they could not 
fail to hâve known that it was not so at the time, and it is _by 
this that the validity of the transaction is now to be judged. Fin- 
letter v. Acétylène Light Co., 215 Pa. 86, 64 Atl. 429. Two bad 
ice years and other competitors coming into the field, from which 
they could not be kept out, pricked the bubble, and bankruptcy was ail 
that was left. This was after the fact, of course, but it served to show 
how absolutely unwarranted any such expectation was, and how dan- 
gerous it would be to make mère expectation the basis of accepted 
value. 

The bonds of the company being void by the Constitution, the right 
ot the excepting creditors to question them cannot be doubted. Not, 
of course, in the hands of innocent purchasers for value. Common- 
wealth v. Reading Traction Ce, 204 Pa. 151, 53 Atl. 755. But that 
is not the situation hère; both bonds and stock, so far as is shown, 
being held by the parties who participated in their issue. Nor, as 
already intimated, can it be said that the exceptants came in after 
the bonded indebtedness of the company had been contracted, and so 
are not in a position to question it, being affected by conditions as 
so established, if that is material. The judgment of the Bear Creek 
Ice Company, if not that of the Albert Lewis Lumber Company, is 
for ice which was delivered in accordance with the agreement made 
by Dr. Young and adopted by the company to take a certain yearly 
quantity; the agreement with the company being executed March 15, 
1901, the day the bond issue was voted by the directors, but before 
it had been finally authorized by the stockholders. The obligation, 
therefore, which is the basis of the indebtedness to the excepting cred- 
itors, anticipâtes the bonds, and is not to be postponed to them upon 
any supposed idea of their priority. But, aside from this, having re- 
gard to the conditions which obtain hère, the rights of creditors are 
superior whether existing or subséquent. The bonds are mère prom- 
ises to pay, and in the hands of the présent holders are no more at 
best than voluntary obligations which cannot be enforced as against 
the claims of those to whom the company is actually indebted. The 
gift of a note or bond by the maker is not executed except by pay- 
ment. Kern's Estate, 171 Pa. 55, 33 Atl. 129. And, as to ail over 
and above the value contributed for them, the bonds of the company 
were a gift hère. To the extent of such value, this may not be the 
case; and, having regard to this, and treating them not as bonds, 
but as representing advances made to the company by the holders — 
if that can be said of them — it may be that, upon gênerai distribution, 
they would bave the right to corne in pro rata with other creditors. 
But, as bonds secured by a mortgage lien upon the property of the 
company, they are made void by the Constitution, and, being sought 
to be used in that capacity to satisfy the bid of the purchaser at the 
trustce's sale, they cannot be recognized; and, unless otherwise com- 
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plied with, the sale must be set aside. The référée in reaching the 
opposite conclusion dealt with the case as though it involved merely a 
question of the inadequacy or illegality of the considération. But 
this is beside the mark. He also seems to hâve been impressed with 
the idea that to invalidate the bonds would be to discrédit numerous 
other similar transactions countenanced by the business world. But 
this is a considération which cannot obtain. Whatever the resuit, the 
law must be declared as it is. I venture, however, to observe that the 
sooner people are brought to realize and accept that neither in law 
nor in legitimate finance can nothing be made to stand for something 
the better we shall ail be off. 

The référée is reversed, the exceptions to the return of sale are sus- 
tained, and the sale set aside and the property directed to be resold un- 
less the purchaser shall pay to the trustée within 10 days the sum of 
$38,350 remaining unpaid upon his bid. Act April 20, 1846, § 2 (P. L. 
411); Bedell's Appeal, 87 Pa. 510; Fry v. Specht (Pa.) 1 Atl. 441. 
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(Circuit Court, N. D. Alabania, E. D. May 18, 1907.) 

1. CosTS — SuiTS IN Forma Paupkris — Intekest of Attorney. 

Where plaintifï's attornoy was fiiianclally interested in the resuit of an 
action brouglit in the fédéral court, plaintiff oould not obtain an order 
perinitting him to sue in forma pauperis, as authorized by Act Gong. 
July 20, 1892, c. 209, § 1, 27 Stat, 252 LU. S Comp. St. 1901, p. 706J, with- 
out a showing that plaintiff's attorney was also unable beeause of poverty 
to give security. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Costs, §§ 502, 
508.] 

2. Attorney and Client— Contraot for Services— Construction. 

A contract betvveen plaintiff and liis attorney provided that plaintiff 
agreed to pay the attorney in full settlenient of his fee an amount of mon- 
ey equal to one-third of any amount recovered in the cause by settlement 
or otherwise. The contract also stipulated that the attorney should not 
settle the suit without plaintiff's consent for less than the total amount 
sued for, and that the attorney should hâve full authority to do ail sueh 
acts as he might deem necessary and proper in the promises, with power to 
associate or substitute other attornoys with him at his option. Held, 
that the contract provided for a contingent fee, and vested in the attorney 
a pecuniary interest in the suit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 5, Attorney and Client, 
§ 353.] 

3. CosTs— SuiTs in Forma Pauperis— Appointiient of Attorney. 

Act Cong. July 20, 1892, c. 209, § 1, 27 Stat. 252 [U. S. Comp. St. 1901, 
p. 706], authorizes impecunious persons to prosecute suits in the fédéral 
courts without giving security for costs, and section 4 authorizes the 
court to assign counsel to prosecute tlie suit ou behalf of sueh plaintifC. 
Held, that where plaintiff had secured counsel under a contract for a 
contingent fee, who had commenced the suit, filed pleadings, and prosecut- 
ed the case through two mistrials, plaintiff was not thereafter entitled, 
on the making of an application for security for costs, to an order re- 
scinding his contract with his attorney and permitting him to sue in 
forma pauperis and to the assignment of counsel by the court. 

Pétition and Motion to Yacate Order Requiring Security for Costs. 
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Stallings & Drennen, for petitioner. 
Knox, Acker & Blackmon, for défendant. 

HUNDI^EY, District Judge (orally). This is a pétition filed by the 
plaintiff in this cause praying this court to vacate and set aside a 
former order requiring the plaintiff to give security for costs, and is 
predicated upon the following statement of facts, which are not ques- 
tioned : 

The plaintiff filed a suit in this court against the Louisville & Nash- 
ville Railroad Company, and at the time of filing said suit filed an af- 
fidavit, as required by Act Cong. July 20, 1892, c. 209, § 1, 37 Stat. 
2S2 [U. S. Comp. St. 1901, p. 706], stating his inabiHty to pay the 
costs or secure the same. After the filing of this affidavit, and before 
the trial of this cause, the défendant, Louisville & Nashville Railroad 
Company, filed a motion at a prior term of this court to require the 
plaintiff to give security for costs upon the following grounds, to 
wit: First. That it does not appear from the affidavit filed by the 
plaintiff in this cause that no other person having interest in the re- 
suit of this suit is unable to give security for costs. Second. That 
it does not appear that those pecuniarly interested in the resuit of this 
suit are by reason of their poverty unable to secure the costs of this 
proceeding. Third. Because such aiffdavit fails to aver that the dis- 
tributees or those having pecuniary and contingent interest in the 
resuit of this suit are, by reason of their poverty, unable to give se- 
curity for the costs of this suit. 

At the prior term of this court, at which said motion was lieard, the 
facts stated in the motion being confessed, and it further being ad- 
mitted in open court that the attorneys for the plaintiff were interested 
to the extent of one-third of any amount that the plaintiff might re- 
cover, Judge Harry T. Toulmin, of the Southern district of Alabama, 
sitting by assignment as judge of this court, granted the motion of 
the défendant railroad company and required the plaintiff to give se- 
curity for costs. 

The plaintiff now files his pétition, setting forth the facts as herein 
stated, and moves the court to vacate and set aside the order hereto- 
fore granted as being improvidently made, and asks that he be entitled 
to the process of this court in his said cause without any security or 
deposit for costs, and that his attorneys be relieved from further pay- 
ment of said costs in court. As an exhibit to said pétition, and as a 
part thereof, there is attached the written contract of employment 
the plaintiff has with his attorneys in this cause; said contract being 
in words and figures as foUows, to wit: 

"State of Alabama, JefCerson Oounty. 

"Know ail Men by Tbese Trcsents, that I, .Toe riiillips, hâve and do hereby 
employ J. F. Stallings, to reproseut me and to bring suit against the Louis- 
ville & Nashville Railroad Company, for personal injuries i-eceived by me, De- 
cember 22, 1005, while a passenger, giving and grauting unto him, full power 
and authority to do ail such acts as he niay deem neeessary and proper in the 
promises, and to that end, with full power to associate or substitute other at- 
torneys with him, at his option. In considération of said attorney acceptiiig 
said emiiloymeut I hereby agrée to pay to him in full settlement of his fee an 
amount of money equal to one-third of any amount recovered by him in said 
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case, by settlement or otherwise. Said attorney uot to settle said suit, without 
my consent, foi less tlaan tlie amount sued for. 

'"[Signed] Joe l'iiillips. 

"Witness: Jim Phillips." 

The plaintiff further prayed, in his pétition, that, in the event this 
court should décide and détermine that he is not entitled to proceed 
in said cause without deposit or security of costs of further proceed- 
ings in said cause, so long as the employment of his attorneys is based 
upon this agreement, then, in that event, this court will appoint said 
attorneys who are famihar with the cause to represent him in the trial 
of said cause, and that said attorneys hâve such compensation for 
their services in this matter as may be fîxed or determined as rea- 
sonable by this court. The pétition concluded with the usual gênerai 
prayer for relief. 

The fîrst question to be considered in this matter is: Was the 
order made by Judge Toulmin correct as a matter of law, based upon 
the admission made by the attorneys for the plaintiff that they were 
interested to the extent of one-third of any amount that might be 
recovered ? 

By the Act of Congress approved July 20, 1892, any citizen of 
the United Staies entitled to commence aiiy suit or action in any court 
of the United States, who is unable, by reason of poverty, to prepay 
fées or give security for costs, may hâve process and ail the rights 
of other litigants and may hâve counsel assigned to represent him 
free of charge, by making a sworn statement in writing showing the 
above facts, and that he believes himself to be entitled to redress by 
such suit or action. 27 Stat. 252, c. 209. This statute is of a chari- 
table and beneficent nature. Its sole purpose is to enable persons, 
who, in good faith, are unable, on account of poverty, to prosecute 
any suit or action in the courts of the United States, to obtain a fair 
chance to bave their rights adjudicated. It is not intended that the 
statute should bc used directly or indirectly to benefit those who are 
able to prosecute their suits. The citizen seeking the benefit of the 
statute, and making the affidavit of poverty required thereby, must 
of necessity be the only person benefited by his cause of action. It 
surely was never intended by the statute that two or more persons 
should be interested financially in the resuit of a suit or action brought, 
and that, if one of them happens to be without means, tliis one can be 
permitted to make an affidavit of poverty and secure the bcnefits of 
the statute for the other parties to the suit who are able to prosecute 
same, even though they may not appear by name as parties. The ad- 
mission by the attorneys for the plaintiff that they were interested to 
the extent of one-third of any amount that might be recovered made 
them financially interested in the resuit of the lawsuit, and, imlcss 
they too could make and file an affidavit as to their poverty, the plain- 
tiff in this cause could not obtain the benefit of the statute. 

As was said in the case of Boyle v. Great Northern Railway et al. 
(C. C.) 63 Fed. 539: 

'"riiere is no question but what a poor person can proseeute his cause and 
obtain a full hearinj?, but at the same time litipration is not to he fostered and 
encouraged by allowing the plaintiff to évade any expense which he uiakes. 
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This is a duty of any party having sufflcient means, and is not to be evaded. 
If he is not able to pay eosts or give security for them, he can hâve justice 
witliout it. But a person who acquires by contract an interest in any liti- 
gation, and a rigbt to share in tbe fruits of a reeovery, and wbo is not entitled 
to sue in forma pauperis, eannot be permitted, under cover of tbe naine of a 
party who is a poor person, to use judicial process and litigate at the expense 
of other people. I tbink it does make a différence wbether tbe plaintiff bas 
made a contract with bis counsel for tbeir compensation. It makes this dif- 
férence: That, after a contract bas been made with counsel for a pecuniary 
interest In a lawsuit, tbe case is carried on partially for tbeir beneflt; and, 
if tbey are able to pay tbe expenses of the litigation, it is unjust for tbe court 
to allow tbe litigation to go on for tbeir benefit without expense, on the 
prêteuse that tbe plaintiff is unable to pay. I shall require a showing tbat tbe 
plaintiff is unable to pay or secnre the costs, and that tbere is no person in- 
terested, by contract or otherwise, In the cause of action, or entitled to share 
in tbe reeovery, wbo is able to pay or secure costs. I tbink tbat such a rule 
is in keeping with the meaning and spirit of this law, and it is founded in 
reason." 

This same question is also decided in the case of Feil v. Wabash 
Railroad Company (C. C.) 119 Fed. 490. That case was decided 
upon a motion to secure costs, based upon the same facts as the case 
at bar. In that case the court says : 

"In such cases a plaintifC représenta not only her own interest, but also that 
of attorneys in the case. She sues for berself and as trustée for otbers. She 
may be poor, and, standing alone, might be entitled to the bénéficient pro- 
visions of tbe act of 1892 ; but in ber représentative capacity she eannot be 
poor witbin the meaning of that act, unless the beneflciaries wbom she rep- 
resents are also. In my opinion, no pétition to sue as a poor person eau avail 
unless it discloses tbat ail tbe beneflciaries, as well as the nominal plaintiiï, 
come witbin the purview of the act." 

In the case of The Bella (D. C.) 91 Fed. 540, it was stated by the 
court, in rendering the opinion, that : 

"Permission to prosecute tbis suit in forma pauperis, in bebalf of the in- 
tervener, would not bave been granted if tbe court bad been informed tbat 
tbe attorneys claimed any interest in tbe suit or a rigbt to share in the pro- 
ceeds of a reœvery." 

The case of Reed v. Pennsylvania Company, 111 Fed. 714, 49 
C. C. A. 572, was an action by the widow and administratrix of a 
deceased person to recover for the tortious kilHng- of her intestate 
and husband. In that case Judge Lurton, in delivering the opinion 
of the court, quoted approvingly the case of Boyle v. Railroad Com- 
pany (C. C.) 63 Fed. 539, and held that, under the Ohio statute, 
authorizing such an action in the name of tlie widow and administra- 
trix, vvherein damages recoverable are for the benefit of the widow 
and children of the deceased, they are the real parties in interest, and 
that, altliough the affidavit showed sufficiently the poverty of the 
widow, it was defective in not making a like siiowing in behalf of the 
children of the deceased. 

Now we come to the considération of another question presented by 
the pétition. It is insisted that the written contract between counsel 
and the plaintiff in this cause in référence to the payment of their 
fées, which written contract is made a part of pétition, shows upon 
its face that the fee provided therein is not in fact a contingent fee, 
but merely a contract setting forth the basis upon which the amount of 
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the fee to be paid is to be déterminée!, and it is insisted that therefore 
the security of costs should not be required of the plaintiiï. I confess 
that I am unable to discover a material distinction between the vvritten 
contract and the admission made in open court. It will be noted 
that the agreement stating the payment of the fee is in the follovving 
words : 

"I hereby agrée to pay him in fuU settlement of bis fee an amount of money 
equal to one-tliird. of any amount recovered by him in said cause by settle- 
ment or otlierwise." 

Now, does the mère statement in writing that the fee to be paid is 
an amount of money equal to one-tliird of any amount recovered 
change in fact the contingent nature of the contract? Clearly not. 
To hold othervvise would be but a mère juggle of words. It will be 
noted in the written contract that there is no provision whatever for 
the payment of the fee in case nothing is recovered of the défendant 
in the suit. The plaintiff is admitted to be a pauper and unable to 
pay any fee in any event, save alone in the happening of the event of 
liis recovery in this suit. Then from what source is tlie fee to be 
recovered ? The conclusion is inévitable, from the amount of the 
recovery alone. 

Again, the basis of the fee chargée! is not gaged, nor attempted 
to be gaged, by the amount of skill, time, or trouble required of counsel 
in the case, but is gaged and fixed alone upon the basis of the amount 
of recovery. To show further that the written contract is clearly 
contingent in its nature, it contains the further stipulation that the 
attorney is not to settle the suit without the consent of the plaintiff 
for less than the total amount sued for. This is an unusual and extra- 
ordinary provision in a contract of employment and was evidently 
inserted for the purpose of protecting both the attorney in securing his 
fee, as well as the plaintiff in securing the largest amount possible un- 
der the action. 

Furthermore, it must be noted that no effort is made to protect 
either the attorney or the plaintiff, except in the case of recovery 
from the défendant. There is also another extraordinary provision 
in this contract not usual or customary between attorney and client' 
in this. Full power and authority is given to counsel to "dO' ail such 
acts as he may deem necessary and proper in the premises. and to 
that end, with "full power to associate or substitute other attorneys with 
him at his option." The relation of attorney and client is an intimate 
and confidential relation. If the fee of one-third of the amount of 
the recovery was not in fact the chief desideratum in the contract 
under considération, then what in fact was the moving cause, which 
induced the plaintiff to agrée that other attorneys, mère strangers to 
the plaintiff for aught he knovvs, might be "substituted" or associated 
in the case? What compensation is provided for thèse other attorneys 
who are to be substituted for the attorney who is a party to the con- 
tract? Is that a usual or reasonable provision in a contract of em- 
ployment between counsel and client? And. even if it is a usual and 
customary provision, it is clear from the reading of the whole contract 
that any and ail attorneys who may be employed in the case are to 
obtain their fées whoUy and solely from the amount that may be re- 
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covered of the défendant in this case ; the extent of that amount to 
be fixed solely upon a sum of money equal to one-third of such re- 
covery. I fail to see that the written contract changes in any man- 
ner the admission in open court heretofore made by counsel that their 
fee is contingent upon the amount of recovery in this cause. There- 
fore, not only in view of the written contract alone, but also in view 
of the admission made in open court with référence to the basis of the 
fee agreed upon between plaintifï and bis counsel, the motion of the 
plaintiff to vacate and set aside the order of Judge Toulmin hereto- 
fore made in this cause is denied and overruled. 

I now come to the considération of a further prayer in the pétition 
filed by the plaintiff; and that is, in case this court should décide and 
détermine that under the facts of this pétition the plaintifï is not en- 
titled to proceed without deposit or security of costs so long as the 
employment of his attorneys is based upon the tenus of their con- 
tract, then that this court appoint the said attorneys who are familiar 
with this cause to represent hini in this trial, and that said attorneys 
bave such compensation for their services as may be fixed or deter- 
mined by the court as reasonable. Section 4 of the act of July 30, 
1892 (chapter 209), is cited as authority under which the court could 
take such action. As I bave already said, the law vmder discus- 
sion is a charitable act, and is intended to give "any citizen of the 
United States entitled to commence any suit or action in any court 
of the United States" the right to do so by filing his statement under 
oath that because of his poverty be is not able to pay the costs of 
the suit or action. 

By the undisputed facts of this case, the plaintiff's crédit was suffî- 
cient to enable him to employ counsel to commence action in this 
cause, file pleadings, and actually prosecute this case in two trials, 
which hâve already been held, resulting in mistrials. It will be noted 
that the reading of the statute refers to the right of any citizen to 
"commence and prosecute to conclusion" his suit. Being able, there- 
fore, without resorting to the affidavit of poverty, to secure counsel 
to commence his cause, such counsel could by proper proceedings in 
the absence of their contract, secure a lien upon the amount of re- 
covery in this case for a reasonable attorney's fee. The section 
of the act under which this court is requested to make an order of 
assignment of counsel is a part of the same act of July 20, 1892, pro- 
viding for the manner in which suits shall be comnienced and pros- 
ecuted in forma pauperis. The title of the act is as follows : "An 
act providing when the plaintiff may sue as a poor person, and when 
counsel may be assigned by the court." It will thus be seen that the 
matter of assigning counsel is part and parcel of the same act pro- 
viding for the manner in which such suits may be commenced and 
prosecuted. Therefore section 4 of said act must be construed to- 
gether with section 1 of the act; the latter section being the section 
providing for permitting suits in forma pauperis. 

Construing thèse two sections of the act together, and applying the 
facts in this case, I cannot say that this is a case in which the court 
is called upon to assign counsel for the plaintiff. Lawyers are, to 
some extent, a part of the court itself. They are, at any rate, officers 
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of the court. It is a part of the ethics o£ the légal profession, to say 
nothing of what is right, just, and proper, that they will not permit 
the rights of any litigant to suffer because of his inability, through 
poverty, to pay counsel to represent him. Plaintiff has already se- 
cured counsel by contract satisfactory alike to both counsel and client. 
To permit counsel now to repudiate this contract and be assigned by 
this court would be to permit by indirection that which this court 
has decided could not be done directly. Furthermore, section 5 of 
the act provided that, at the conclusion of the suit, judgment for costs 
may be rendered as in other cases, "provided, that the United States 
shall not be liable for any costs thus incurred." It will thus be 
seen that whatever service is rendered by officers of the court in civil 
suits in forma pauperis would be at the expense of the officers of the 
court, as being a part of the burthen of the office which they hold, 
should judgment for costs be adverse to the plaintiff. The clerk 
and marshal, therefore, are entitled in their right to collect ail fées 
they hâve earned for service at the instance of the plaintiff in this 
cause, should he cast in the suit, and if not unwarranted by law it 
would at least be unwarranted in ail fairness to thèse officers, and if 
not in contravention of the letter of the law, at least of the spirit of 
the act of July 20, 1893, did I now at this late stage in thèse pro- 
ceedings permit the order heretofore made in this cause to be set aside, 
and now enter an order to permit the plaintiff to take advantage of the 
statute. The Bella (D. C.) 91 Fed. 540. 

The prayer of the plaintiff, therefore, that this court appoint counsel 
to represent him in this cause, and that he be entitled to proceed with- 
out deposit or security of costs is denied and overruled. 



UNITED STATES v. COLE et al. 
(District Court, W. D. Texas, San Antonio Division. May 17, 1907.) 

No. 1,956. 

1. CONSPIRACY— WlIAT CONSTITUTES. 

A conspiracy is formetl when two or more persons in any nianner, or 
throush any contrivance, positively or tacitly conie to a niutual under- 
standing to acconiplish a crime or unlawful purpose. 

[Ed. Note.^For cases In point, see Cent. Dig. vol. 10, Conspiracy, §§ 30- 
39.] 

2. Same — Eléments — Overt Act. 

In order to establish a conspiracy to commit an ofTense against the 
United States in violation of 1 Rev. St. Supp. (2d Ed.) p. 264, c. 8 [U. 
S. Comp. St. 1901, p. 3676], tliere must not only be an agreement or com- 
bination to commit a crime or unlawful purpose, but also an overt act apart 
from the conspiracy, done to carry into effect the object of the original 
combination. 

[Ed. Note. — For cases in point, sea Cent. Dig. vol. 10, Conspiracy, §§ 
38, 39.] 

3. Same— Knowledge dp Guilt— Evidence. 

Guilty connection of a conspirator may be established by showing as- 
sociation by the persons accusçd in and for the purpose of procuring the 
illégal object. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, 
§§ 100-104.] 

153 F.— 51 
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4. Slaves— Peonage— Définition. 

Peonage is the status or condition of com]TOlsory service in payment of 
an alleged indebtedness by tlie peou to liis inaster. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 44, Slaves, §§ 1, 2.] 

5. Criminal Law— Crediiîility of Witnesses— Province of Jury. 

The jury, being tlie exclusive .iudges of the credibility of tlie witnesses, 
are entitled to détermine for theniselves wliat portion of eouflicting testl- 
mony is most wortliy of belief, though tliey sbould endeavor to recoucile 
and iiarmonize it, if possible. 

lEd. Note. — For cases in j>oint, see Cent. Dig. vol. 14, Criminal Law, 
§ 1714.] 

C. S AME. 

In determining the weiglit to be given to tlie testimony of a witiiess, 
the jury should eonsider ïiis relatiousbip to the parties, his means of in- 
formation, and opportunity of Icnowing tlie facts to wliich he testifles, liis 
manner and beariug in testifying, together with his interest in the con- 
troversy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, § 
1252.] 

7. Same -Innocence of Accused— Peesumptions. 

In a criminal case tlie presumiition of law is in favor of the innocence 
of the accused until his guilt has beeu established to the satisfaction of 
the jury beyond a reasonalile doubt. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
§§ 731-737.] 

Charles A. Boynton, U. S. Atty., and Charles C. Cresson, Jr., Asst. 
U. S. Atty. 

A. W. Houston, Jake Wolters, Frank Stubbs, Robt. T. Neill, and 
Geo. B. Taliaferro, for défendants. 

M/VXEY, District Judge (charging jnry). The indictment against 
the défendants contains two counts. j3oth connts charge a conspiracy ; 
the first to hold in a condition of peonage one Judge Johnson, and the 
second to hold in a condition of peonage Hagar Johnson. In the 
first count it is charged that the défendants conspired and agreed to 
hold the said Judge Johnson in a condition of peonage by, deceitfuUy 
and against his will, carrying him from Seguin, Tex., to the parish of 
Ouachita, in the state of Louisiana, and there to compel the said 
Judge Johnson against his will to work for J. T. Cole in payment of 
a debt claimed by Cole as due and owing him by Judge Johnson. 
It is further charged that, aftervifards, on the same day, in pur- 
suance of the conspiracy, and to effect the object Of the same, the 
said J. T. Cole unlawfully and against Johnson's will carried him from 
béguin, Tex., to the parish of Ouachita, in the state of Louisiana, and 
there forcibly and against Johnson's will compelled him to perform 
labor and service for him (Cole) in payment of a debt claimed by 
Cole as due and owing him by Johnson. The second count, as be- 
fore observed, is practically the same as the first, except that the de- 
fendants are charged with a conspiracy to hold in a condition of 
peonage Hagar Johnson. 

The statute upon which the indictment is based provides as foUows : 

"If two or more persons conspire either to commit any offense against the 

United States, or to defraud the United States in any manner, or for any pur- 
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pose, and one or more of sueh parties do any aot to effect the object of the 
conspiracy, ail the parties to sucli conspiraey shall be liable to a penalty," etc. 

See 1 Supp. Rev. St. (2d Ed.) p. 204, c. 8 [U. S. Comp. St. 1901, 
p. 3676]. 

In this case it becomes your duty to inquire : (1) Was there such a 
conspiracy formed as the indictment allèges against the défendants? 
And (2) if such a conspiracy was formed and existed, were the acts 
charged in the indictment, to effect the object of the conspiracy, 
committed as alleged? To arrive at a satisfactory conclusion upon 
thèse questions, it is necessary to understand what constitutes con- 
spiracy. 

"A conspiracy is formed when two or more persons agrée together 
to do an unlawful act — in other words, when they combine to ac- 
complish, by . their united action, a crime or unlawful purpose — and 
the statutory offense is consummated when such agreement is made 
and such combination is entered into and one or more of the parties 
do any act to effect the object of such conspiracy. * * * It is 
not necessary, to constitute a conspiracy, that two or more persons 
should meet together and enter into an explicit or formai agreement 
for the imlawful scheme, or that they should directly, by words or 
in writing, state what the unlawful scheme is to be and the détails of 
the plans or means by which the unlawful combination is to be made 
effective. It is sufficient if two or more persons, in any manner, or 
through any contrivance, positively or tacitly, corne to a mutual un- 
derstanding to accomplish a common and unlawful design. Of course, 
a mère discussion between parties about entering into a conspiracy, 
or as to the means to be adopted, for the performance of an unlawful 
act, does not constitute a conspiracy, unless the scheme, or some pro- 
posed scheme, is in fact assented to — concurred in by the parties 
in some manner, so that their minds meet for the accomplishment of 
the proposed unlawful act." United States v. Goldberg, 12 Meyer, 
Fed. Dec. 41, 43, Fed. Cas. No. 1.5,3.33. 

"A mère agreement or combination to effect an unlawful purpose, 
not followed by any acts done by cither of the parties to carry into 
exécution the object of the conspiracy, does not constitute the offense. 
There niust be both the unlawful agreement or combination, and an 
act or acts done by one or more of the parties to effect the illégal ob- 
ject or design agreed tipon, to make the punishable offense under the 
statute. Where there is an attempted attainment of an unlawful end 
by two or more persons, who are actuated by a common design of 
accomplishing that end, and who in any way, and from any motive, 
or tipon any considération, vi'ork together in furtherance of the unlaw- 
ful scheme, each one of the persons becomes a member of the con- 
spiracy." Id. 

To establish the guilt of the défendants on trial, you must be sat- 
isfied from the testimony that a conspiracy was formed and entered 
into by them, as alleged, to hold in a condition of peonage Judge 
Johnson and Hagar Johnson, as charged in the indictment; and that 
to effect the object of the conspiracy the défendant Cole carried them 
against their will from Seguin, Tex., to Ouachita parish, La., and 
there forcibly and against their will compelled them to perform labor 
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and servîce for him in payment of a debt claimed by Cole to be due 
and owing him by Judge Johnson and Hagar Johnson. 

"To estabhsh a conspiracy, it is not, as has been said, necessary that 
there should be an explicit and formai agreement for an unlawful 
scheme between the parties ; nor is it essential that direct proof be made 
of an express agreement to do the act forbidden by the law. It is as 
compétent to prove an alleged conspiracy by circumstances as by di- 
rect évidence. In prosecutions for criminal conspiracies, the proof of 
the combination charged must almost always be extracted from the cir- 
cumstances connected with the transaction wliich forms the subject of 
the accusation. * * * The acts of the parties in the particular case, 
the nature of those acts, * * * and the character of the transactions 
or séries of transactions, with the accompanying circumstances, as the 
évidence may disclose them, should be investigated and considered as 
sources from which évidence may be derived of the existence or nonex" 
istence of an agreement, which may be express or impljed, to do the al- 
leged unlawful act." 

The crime charged against the défendants is a statutory offense, 
and ail the essentials required by the statute to constitute the offense 
must be proved before a conviction can be had, and under the stat- 
ute there must be not only a conspiring together by the parties to com- 
mit the offense, but to complète the offense denounced by the stat- 
ute, the formation of the conspiracy must be followed by the act 
charged in the indictment to hâve been donc to effect its object, for 
otherwise the offense would not be made out. "But the moment 
any act is done to effect the object of the conspiracy, that moment 
criminal liability is fixed; and this act to effect the object, though 
it be done by only one of the parties, binds each and ail the parties 
to the conspiracy, and complètes the offense as to ail, for in that case 
the act of one becomes the act of both or ail." 

"This act, to effect the object of the conspiracy, must not be 
an act which is a part of the conspiracy. It must not be one of a 
séries of acts, constituting the agreement or conspiring together, but 
it must be a subséquent, independent act, following a completed con- 
spiracy, and done to carry into eft'ect the object of the original com- 
bination." And under the law a person, who was not a party to the 
previous conspiracy, cannot be convicted on the overt act. Em- 
ploying the language of the Suprême Court: "The gravamen of 
the offense hère is the conspiracy. For this there must be more 
than one person engaged. Although by the statute something more 
than the common-law définition of a conspiracy is necessary to com- 
plète the offense, to wit, some act done to effect the object of the 
conspiracy, it remains true that the combination of minds in an un- 
lawful purpose is the foundation of the offense, and that a party who 
did not join in the previous conspiracy cannot, under this section, be 
convicted on the overt act." United States v. Hirsch, 100 U. S. 34, 
25 Iv. Ed. 539. 

"Guilty connection with a conspiracy may be established by show- 
ing association by the persons accused, in and for the purpose of 
the prosecution of the illégal object. Each party must be actuated by 
an intent to promote the common design, but each may perform sepa- 
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rate acts or hold distinct relations in forwarding tliat design. If two 
persons pursue by their acts the same object, one performing one act, 
or part of an act, and the other another act, or another part of the 
same act, so as to complète it, with a view to the attainment of the 
object they are pursuing, the jury are at liberty to draw the conclusion 
that they bave been engaged in a conspiracy to effect the object. Co- 
opération in some form must be shown, There must be intentional 
participation in the transaction, with a view to the furtherance of the 
common design and purpose. If parties in any manner work to- 
gether to advance the unlawful scheme, having its promotion in view, 
and actuated by the common purpose of accomplishing the unlawful 
end, they are conspirators. If a person, understanding the unlaw- 
ful character of a transaction, encourages, advises, or in any manner, 
with a view to forwarding the enterprise or scheme, assists in its 
prosecution, he becomes a conspirator." United States v. Goldberg, 
supra. 

As the court has already stated to you, the charge in the indictment 
is that the défendants conspired to hold Judge Johnson and Hagar 
Johnson in a condition of peonage by, deceitfully and against their 
will, carrying them to the parish of Ouachita, La., and compelHng 
them to work for the défendant Cole in payment of a debt claimed by 
Cole as due and owing from them. In view, then, of the charge 
contained in the indictment, it becomes necessary to ascertain the 
meaning of peonage. What is "peonage" ? It is said by the Suprême 
Court, in the case of Clyatt v. United States, 197 U. S. 215, 316, 
25 Sup. Ct. 429, 49 U. Ed. 72G, and you are so instructed in this 
case, that peonage "may be defined as a status or condition of com- 
pulsory service, based upon the indebtedness of the peon to the master. 
The basai fact is indebtedness. * * * Peonage, hovvever created, 
is compulsory service, involuntary servitude. The peon can release 
himself therefrom, it is true, by the payment of the debt, but other- 
wise the service is enforced. A clear distinction exists between 
peonage and the voluntary performance of labor or rendering of 
service in payment of the debt. In the latter case the debtor, though 
contracting to pay his indebtedness by labor or service, and subject 
like any other contractor to an action for damages for breach of 
that contract, can elect at any time to break it, and no law or force 
compels performance or a continuance of the service. * * * That 
which is contemplated by the statute is compulsory service to secure 
the payment of a debt." Peonage, then, is the status or condition of 
compulsory service ; the basai fact being indebtedness. 

In the ordinary affairs of life, a man may contract for the payment 
of a debt by the performance of personal service. This, when volun- 
tarily done, when force or compulsion is not exercised on the part 
of the créditer to compel the performance of the service, is lawful; 
but compulsory service — that is, service performed b}^ one person 
imder force exerted by another to pay a debt — is unlawful- and de- 
nounccd by the law. You thus perceive the meaning of the term "peon- 
age" as used in the statute. The theory of counsel for the govern- 
ment is that Judge Johnson and Hagar Johnson entered into a con- 
tract at Seguin, Tex., to perform labor on a farm at Wilmot, Ark., 
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and that, instead of being carried to Wilmot, Ark., they were de- 
ceived by the défendants and transported to Monroe, l^a.., which is 
located in the parish of Ouachita, and there compelled to labor on the 
farm or plantation of the défendant Cole. It is further insisted by 
counsel for the government that, after Judge and Hagar Johnson 
arrived at the plantation of the défendant Cole, they were required 
by Cole to remain on the plantation and perform service for him to pay 
a certain indebtedness claimed by Cole as due and owing by Judge 
and Hagar Johnson, amounting to a sum between $60 and $100. 
The exact amount it is not necessary to détermine, but the items con- 
sisted of railroad fare paid by Cole from Texas to Monroe, La., 
together with freight paid by him for transporting household and 
kitchen furniture and other articles, and also a few items of indebted- 
ness paid by Cole for Judge Johnson at Seguin, Tex. The défendants, 
on the other hand, deny the charge of conspiracy, and deny that 
Judge and Hagar Johnson were held in a condition of peonage by Cole 
after their arrivai at Cole's plantation in Louisiana. 

If you fînd from the évidence that a conspiracy did not exist, as 
charged in the indictment, between Cook and Cole, for the purpose in 
the indictment specifàed, then your verdict should be in favor of the 
défendants. In determining the question of the existence or non- 
existence of a conspiracy, you will carefully consider ail the facts and 
circumstances in évidence, and from a considération of them ail you 
will reach such a conclusion as is just, right, and proper in the prem- 
ises. In this connection you are further instructed that, if you fînd 
from the testimony that there was such a conspiracy between the de- 
fendants as charged in the indictment, and that in pursuance, and to 
efïect the object, of the conspiracy, Cole carried Judge Johnson 
and Hagar Johnson from Seguin, Tex., to the parish of Ouachita, 
La., and there forcibly and against their will compelled them to per- 
form labor and service for him in payment of a debt claimed by Cole 
as due and owing by them, then you should return a verdict against 
the défendants. As before intimated by the court, peonage is involun- 
tary service; that is, service performed against the will of the party 
who performs it, and as a resuit of force or compulsion exerted by 
the party who requires the service. If, then, the service performed by 
Judge and Hagar Johnson on the plantation of Cole was purely vol- 
imtary on their part, and was not the resuit of force exerted by Cole, 
your verdict should be in favor of the défendants, for in such case 
"there would be no violation of the statute. Look, then, to and con- 
sider ail the facts and circumstances in évidence before you, and dé- 
termine: (1) Whether the défendants conspired together to hold in 
a condition of peonage Judge and Hagar Johnson, as in the indict- 
ment charged; and (2) did Cole, in furtherance, and to effect the 
object, of the conspiracy, carry Judge and Hagar Johnson to Monroe, 
La., and compel them against their will to perform labor and service 
for him in payment of a debt as charged in the indictment? If you 
are satisfied, from a considération of the testimony, beyond a reason- 
able doubt, that the défendants are guilty of conspiracy as specifically 
allcged in the indictment, it is your duty to so find. If, however, you 
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entertain a reasonable, well-founded doubt of their guilt, you should 
give them the benefit of it and acquit them. 

You are further instructed that you are the exclusive judges of the 
credibiHty of the witnesses and of the weight to be attached to their 
testimony, and, in weighing and considering the testimony before you, 
}ou should endeavor to reconcile and harmonize it, if you can. When 
tliis cannot bc donc, you may détermine for yourselves what portion 
of the conflicting testimony is most worthy of belief. "The court 
can only give you a few gênerai rules as guides for weighing and de- 
ciding betvveen testimony that cannot be reconciled. You should look 
to the circumstances surrounding the respective witnesses and to the 
way in which they testify, in considering the weight to be given 
tiieir testimony; to their relationship to the parties on trial and their 
means of information and opportunity of knowing the facts whereof 
they speak. You should also consider the manner and bearing of 
the witnesses in testifying. Do they show a zeal in stating facts 
favorable to one side, and reluctance in disclosing facts that would 
benefit the other? Do they testify in that frank, candid, and straight 
forward way which a witness should do under the solemnity of an 
oath; or do they évade and equivocate? You should also look to 
the consistency of their testimony. You should especially look to the 
interest which the witnesses hâve in the suit or in its resuit. Where 
the witness has a direct, personal interest in the resuit of the suit, the 
temptation is strong to color, pervcrt, or withhold the facts. The 
law permits a défendant at his own rer|uest to testify in his own 
behalf. The défendant Cole has availed himself of this i^rivilege. 
His testimony is before you. and you must détermine how far it 
is crédible. Tlie decp personal interest which a défendant has in the 
resuit of the suit should be considered by the jury in weighing his 
évidence, and in determining how far, or to what extent, if at ail, 
he is worthv of crédit." Sce Reagan v. United States, loT U. S. 301, 
15 Sup. Ct.'eiO, 39 L. Ed. 709. 

You are further instructed that in criminal- cases the presumption 
of law is in favor of the innocence of the défendant until his guilt shall 
hâve been established to the satisfaction of the jury beyond a rea- 
sonable doubt ; and if, from an examination and considération of 
ail the facts and circumstances in évidence, taken in connection witli 
tlic charge of the court, you are satisfied beyond a reasonable doubt 
that the défendants are guilty as charged in both counts of the in- 
dictment, then you should find them guilty accordingly, in which event 
your verdict will be in the following form : ''We, the jury, find the 
défendants, J. T. Cole and M. Z. Cook, guilty as charged in the in- 
dictment." If you find the défendants guilty under one count, and 
not guilty as to the other, you will frame your verdict accordingly, 
specifying under which count you find them guilty, and under which 
count not guilty. H, on the other hand, your verdict be in favor of 
the défendants on both counts, you will simply say: "We, the jury, 
find the défendants not guilty." 

It is needless for me to say to you, gentlemen of the jury, that the 
case on trial is of importance both to the government and to the 
défendants. In no case can a jury perforni a higher or nobler duty 
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' than a true verdict render, according to the law and the évidence. 
When that is donc, your whole duty is accomplished ; and in tliis 
case the court feels assured that you will perform that duty with 
fairness and impartiaHty. Consider it cahnly and dispassionately, 
with an eye single to reaching a just conchision in view of the évi- 
dence and thèse instructions. 

AppUcation for Spécial Instruction. 

"Before you can convict the défendants, J. T. Cole and M. Z. Cook, 
you must believe beyond a reasonable doubt that the défendants en- 
tcred into a conspiracy in Seguin, in Guadalupe county, in the West- 
ern district of Texas, and unless you believe beyond a reasonable 
doubt, not only that a conspiracy was formed, but that it was formed 
at Seguin, in Guadalupe county, in the Western district of Texas, you 
must find the défendants not guilt}^ 

"The défendants J. T. Cole and M. Z. Cook request that the above 
spécial charge No. 1 be given. 

"J. T. Cole and M. Z. Cook, by Their Attorneys." 

The foregoing spécial instruction is given, with this explanation: 
It is true that, before you can convict the défendants, you must believe, 
beyond a reasonable doubt, that they entered into a conspiracy, as 
charged in the indictment, in Seguin, Guadalupe county, Tex. ; but 
it is not necessary that the overt act — that is, the act to effect the ob- 
ject of the conspiracy — as charged in the indictment, should hâve 
been committed in Seguin, Guadalupe county. for if the proof shows 
that the overt act was committed there, or in the state of Louisiana, 
it would be sufficient. See, Hyde v. Shine, 199 U. S. 76, 77, 25 Sup. 
Ct 760, 50 L. Ed. 90. 

You will consider this spécial instruction in connection with the 
gênerai charge of the court. 

NOTE. — Upon the flrst trial the jury failed to agrée upon a verdict. The 
second trial resulted m a verdict of not guilty. 



UNITED STATES v, CHISHOIiM. 
(Circuit Court, S. D. Alabama, N. D. May 6, 1907.) 

1. Ceiminal Law— Tbial— Défense oï Insanitt. 

In a criminal prosectition, where the défendant admits the doing of 
the act charged, but relies on the défense of Insanity, sueh défense has 
exclusive référence to the act charged and to the time of its commission. 
The légal presumption is that défendant was sane, and it is the duty of 
the jury to convict unless on the whole évidence they hâve a reasonable 
doubt as to whether défendant when he committed the act was of suf- 
flciently Sound mind to linow right from wrong and to form a criminal 
iutent, or to resist the impulse to do th« act. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, §§ 
53-64, 742-744.] 

2. Same—Evidemce— Expert Testimont. 

While, on the issue as to the sanlty or Insanity of a défendant charged 
with crime, the opinions of experts are admissible, and it is the duty of 
the jury to give the same due considération, sueh opinions constitute only 
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a part of the évidence and are not controlling, but the Jury should form 
their own judgment on the issue from ail the proof in the case. 

[Ed. Note. — For cases in point, see Cent. Dife. vol. 14, Criminal Lavsf, §§ 
1045, 1081.] 

3. Same. 

Although a défendant admits tbe acts charged as a crime and relies 
wholly on the défense of insanity, it is compétent for the prosecution to 
prove such acts, the conduct of tlie défendant previously, at the time o(, 
and after, the acts, and subséquent statements or confessions made by 
him, as évidence which may be considered by the jury in connection with 
the other évidence on the question of insanity, as well as aiïording a basis 
for hypothetical questions to be propounded to médical witnesses. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, § 
760.] 

4. Same— Opinion Evidence— Nonexperts. 

The opinion alone of a nonexpert upon a question of insanity is not 
évidence unless accompanied with a statement of the facts and circum- 
stances within the Personal knowledge of the witness upon which that 
opinion is based. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, §§ 
1045, 1057.] 

Indictment for Embezzlement of Funds of a National Bank. 
See 149 Fed. 284. 

Thomas R. Rhoulhac, U. S. Dist. Atty., W. L. Steele, Asst. U. S. 
Dist. Atty., and Lee Bradley, Spécial Counsel. 
Frank S. Wliite, for défendant. 

HUNDLEY, District Judge (charging the jury). This défendant 
is indicted for the violation of a fédéral statute (section 5209, Rev. St. 
U. S. [U. S. Comp. St. 1901, p. 3497]). The ofifense charged in the in- 
dictment, stated in forms varying in the différent counts thereof from 
22 to 42, inclusive, is that of embezzlement of funds belonging to a 
banking association; in this case said association being the First Na- 
tional Bank of Birmingham. The first 21 counts of the indictment 
are not insisted by the government. 

The défendant by his counsel bas admitted the taking of the funds, 
but says he is not guilty as charged, because at the time of the taking 
of said funds he was suffering from insanity, in this : That the act 
was done while acting under an insane delusion that he could control 
the cotton market, and that this insane delusion was of such a nature 
that it unbalanced his mind and rendered him irresponsible for the 
act committed. The effect and purpose of thèse admissions are to sup- 
port ail the charges in the indictment, as to the taking of the money, 
and require at your hands a verdict of guilty on those charges, unless 
the proof ofïered in this case of the mental condition of the défendant 
at the time he took the money rai ses in your minds a reasonable doubt 
of his légal responsibility for his said act. Since, in the absence of 
the defendant's admissions, he would be presumed to be innocent until 
the contrary was shown beyond a reasonable doubt, so now, although 
the law présumes him to be legally responsible, this presumption and 
his admission would, in the absence of proof as to his mental condi- 
tion, authorize and require his conviction, still, this proof being made 
as to his mental condition, you are required to consider it, and if upon 
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considération of the whole proof youare fuUy satisfîed' that lie die! 
the acts charged (which are fully admitted), but are also satisfied fee- 
yond a reasonable doubt that at the time he did the acts charged he 
was legally i-esponsible, yoii should convict him on the counts in the 
indictment, but otherwise yen should acquit him on said counts. 

Every person charged vvith crime is presumed to be sane — that is,. 
of Sound memory and discrétion — until the contrary is shown by proof. 
No act clone in a state of insanity can be punished'as an offensé. The 
question of the insanity of the défendant has exclusive référence to 
the act of which he is charged and the time of the commission of the 
same. If he was sane at the time of the commission of the act, he is 
punishable by law. If he was insane at the time of the commission of 
the act, he is entitled to be acquitted. A safe and reasonable test is 
that wheneyer it shall appear from ail the évidence that at the time 
of committing the act the défendant was sane, and this conclusion is 
proven to the satisfaction of the jury, taking in the considération ail 
the évidence in the case, beyond a reasonable doubt, he will be held 
amenable to the law. Hère, whether the insanity be gênerai or partial, 
wdiether continuons or periodical, the degree of it must hâve been suf- 
ficiently great to hâve controlled the will of the accused at the time 
of the commission of the act. Where reason ceases to bave dominion 
over the mind, proven to be diseased, the person reaches a degree of 
insanity where criminal responsibility ceases, and accountabilLty to 
the law for the purpose of punishnient no longer exists. 

The real test, as I understand it, of liability or nonliability, rests 
upon the proposition whether at the time the défendant took the nioney 
he had a diseased brain, and it was not partially diseased, or to some 
extent diseased, but diseased to the extent that he was incapable of 
forming a criminal intent, and that the disease had so taken clmrge 
of his brain and so impelled it that at the time his will power, judg- 
ment, reflection, and control of his mental faculties were impaired so 
that the act donc was an irrésistible and uncontroUable impulse with 
him at the time he committed the act. If his brain was in this condi- 
tion, he cannot be punished ; but, if his brain was not in this condition, 
he can be punished by the law, remembering that the burden is upon 
the government to establish that he was of sound mind, and by that 
term it is not meant that he was of perfectly sound mind, bttt that he 
had sufficient mind to know right from wrong, and, knowing that 
the act he was committing at the time he was performing it, was a 
wrongful act in violation of human law, and he could be punished 
therefor, and that he did not perform the act because he was con- 
trolled by irrésistible and uncontroUable impulses. In that state of 
the case the défendant could not be excused upon the ground of in- 
sanity, and it would be your duty to convict him. But, if you find 
from the évidence, or hâve a reasonable doubt in regard thereto, that 
his brain at the time he committed the act was impaired by disease 
and the embezzlement was the product of such disease, and that he 
was incapable of forming a criminal intent, and that he had no con- 
trol over his mental faculties and the will power to control his ac- 
tions, but simply took the money from the First National Bank of 
Birmingham while he was laboring under a delusion which absolutely 
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controlled him, and that his act was one of irrésistible impulse, and 
not of judgment, in that event he would be entitled to your acquittai. 
However, in the considération of this question, you must bear in mind, 
gentlemen, as I hâve said, that it is a presumption of the law, justified 
by the gênerai expérience of mankind, as well as of considérations of 
public safety, that a man is presumed to be sane until he is proved to 
he insane. If this presumption was not indulged, the government 
would always be under the necessity of adducing affirmative évidence 
of the sanity of the accused at the outset. And a requirement of that 
character would seriously delay and embarrass the enforcement of law 
against crime, and in most cases be unnecessary. Consequently the 
law assumes that every one charged with crime is sane, and thus sup- 
plies in the first instance the required proof of capacity to commit 
crime. It authorizes the jury to assume at the outset that the accused 
is criminally responsible for his acts, but that is not a conclusive pre- 
sumption, which the law upon grounds of public policy forbids to be 
overthrown or impaired by opposing proof. 

It is a disputable, or often dcsignated a rebuttable, presumption, re- 
sulting from the connection ordinarily existing between certain facts 
— such connection, as said by Greenlcaf, in his work on Evidence, 
not being "so intimate, nor so nearly univcrsal, as to render it ex- 
pédient that it should be absolutely and imperatively presumed to ex- 
ist in every case, ail the évidence to the contrary being rejected; but 
yet it is so gênerai, and so nearly universal, that the law itself, with- 
out the aid of a jury, infers the one fact from the proved existence 
of the other, in the absence of ail opposing évidence." 

The défense attempted to be made by the proof is that as a re- 
suit of certain mental delusions the defendant's mind became so 
diseased as to render him incompétent or unable to discern the wrong 
in thèse acts done by him, or to resist the impulse to do them. It is not 
every suspicion, or degree of unsoundness of mind, that makes a man 
irresponsible. It need not be violent, or be manifestly alike on ail 
subjects, but it must be such on the particular subject out of which 
the acts charged as an offense are claimed to hâve sprung as to render 
him incapable by reason of such mental unsoundness to discern the 
wrong in committing such acts, and it must be shown that the acts 
resulted from such unsoundness of mind. As was said in the Gui- 
teau Case (D. C.) 10 Fed. 168 : 

"A jury is not warriiuted in iul;erring that a man is insane from the mère 
facts of his committing a crime, or from the cnorinity of tlie crime, or fronv 
the mère apparent absence of adéquate motive for it, for the law assumes that 
tliere is a bad motive, if nothing else ai")pears." 

In order to enable you to exercise a safe judgment on the ques- 
tion of the defendant's responsibility at the time of the commission of 
the acts complained of in the indictment, you hâve been permitted 
to hear proof of his habits and conduct for a period of time prior to, 
during, and since the time of the taking of the nioney, and as to 
his health and physical condition prior to the commission of said 
acts. Ordinarily witnesses are not permitted to give their opinions 
to the jury, but must state only facts within their knowledge, and 
leave the jury to draw their own conclusions (under proper instruc- 
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tions) from the facts. However, upon questions of mental diseases, 
the jury are given the benefit of the professional opinion of skilled 
witnesses who hâve peculiar knowledge of such diseases and of the 
effect on the faculties of tlie mind, and of symptoms indicating the 
présence, species, and degree of mental disorder; but, of course, you 
must understand that thèse opinions of thèse physicians, both for the 
government and for the défense, are only a part of the proof. And 
while you are to consider this part of the proof, as every other part of 
it, carefuUy, the opinions of thèse witnesses do not control you in 
your verdict. You do not and cannot surrender your right to pass 
upon the whole proof yourselves, nor can you avoid the duty of 
judging for yourselves on this question of the responsibility of the 
défendant on the vidiole proof in this case. Hère, as is always the 
case in jury trials, you are required to judge of the weight of the 
testimony and find your conclusions of guilt or not from your own 
view of the whole proof under the instructions given you by the 
court. 

During the progress of this trial it has been my province to décide 
what of the testimony it was proper should be offered you for consid- 
ération, and by the whole testimony in this case I mean that you must 
consider only that testimony which I hâve permitted to go to you, 
and none of that which I bave withdrawn from your considération. 
It was my province to décide vi'hat testimony should be presented to 
you tending to prove the issues hère submitted, and it is your province 
exclusively to décide whether any given part of the testimony is true, 
how far it is true, what it does in fact prove, as well as to décide 
what the whole testimony proves. It is my province, too, to sum 
up the testimony to you whenever and as far as I may deem it nec- 
essary or proper, but this does not exclude or relieve you from 
bearing in mind every part of the testimony that your own recollec- 
tion retains, nor does any view of the weight or value of the testimony 
which my summary may seem to imply in any manner bind you, or 
qualify your right and duty to judge for yourselves of the value 
of the testimony which has been admitted. 

The testimony in this case tends to show that the défendant was 
paying teller in the First National Bank of Birmingham at the time 
he took the money; that he was a young man of fine character, in- 
dustrious, and efficient in bis particular line of employment; that he 
became engaged in speculating in cotton futures and stocks; that, in 
order to carry on bis spéculations in this regard, he abstracted from 
the vault of the bank varions sums at various times, aggregating 
over $230,000, and that he recouped of bis losses during the period 
of his spéculations the sum of about $130,000, thus practically leaving 
bis total shortages in round numbers the sum of $100,000; that after 
he took this money he left on a vacation, going to Atlantic City, 
where he remained for a period of time, and during his absence the 
taking of the money was discovered by the bank officiais, who await- 
ed his return, and on his arrivai in this city he was met by a privatc 
détective and some of the bank officiais, and, going to a room, he 
was first confronted with the fact of the missing money. At first 
he strenuously denied ail knowledge of it, but after a time, when 
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confronted with certain facts connected with his relation with the 
bank and the relations of others thereto, he confessed that he had 
taken the money, which he had used in spéculation and also expressed 
contrition for his eonduct in the premises. Although the défend- 
ant admitted the taking of the money, I permitted the government 
to produce witnesses on the stand to prove ail the facts within its 
possession in relation to the acts of the défendant in taking this 
money. I permitted this proof on the part of the government for 
a twofold reason: First, in the absence of a gênerai plea of guilty 
by the défendant, the government had a right to présent its case in its 
o-wn manner in keeping, of course, with the proper rules of évidence ; 
second, this évidence was relevant and proper upon which to base 
a hypothetical question to be presented to the médical experts whom 
I knew were to be examined in this case, upon the question of in- 
sanity vel non. Again, the eonduct of the défendant during the time 
he took the money, his statements made on his arrivai from his vaca- 
tion, his confession, and the manner of his confession, are ail évidence 
to be taken into considération by the jury in connection with the 
other évidence in the case in assisting them in determining the ques- 
tion of the defendant's sanity at tlie time of the commission of the 
ofïence. 

When the experts were placed upon the stand, they were inter- 
rogated by hypothetical questions, detailing in substance certain facts 
in the case in relation to the mental condition of the défendant. This 
was compétent testimony, and is the usual way of presenting évidence 
by experts, but the value of testimony based upon hypothetical ques- 
tions dépends upon whether the statements in the hypothetical ques- 
tions are sustained by proof in the case. You must in this connection 
take and consider the testimony of thèse experts, in connection with 
the other testimony in the case, as bearing upon the question of the 
sanity or insanity of this défendant at the time he took the money. 
But the testimony of thèse experts is not ail the évidence by any 
means upon the question of the defendant's sanity or insanity, but 
there is other évidence presented to the jury on this question, which 
they must consider — évidence of witnesses as to facts in référence 
to the eonduct of the défendant at the time of the taking of the money, 
prior thereto, and since the taking, which must be considered by the 
jury in connection with ail the other testimony in the case. 

I permitted witnesses who were not experts to state in a way their 
opinion in référence to the defendant's sanity, but the jury must not 
forget in the considération of the opinion of thèse witnesses, whom I 
may call nonexperts, that they must not consider their opinions alone, 
and place them in opposition to the opinions of the médical experts 
who hâve been placed on the stand, and who hâve been proven to 
be men particularly skilled within the line of their professional train- 
ing. The opinion of a proven expert may be given in évidence upon 
facts within his knowledge, or it may be given upon a hypothetical 
question put to the expert and based upon the particular facts which 
hâve been given in évidence upon the trial of the case at issue. The 
opinion alone of a nonexpert upon a question of insanity is not évi- 
dence, unless that opinion is accompanied with a statement of the facts 
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and circumstances within the personal knowledge of the nonexpert 
upon which that opinion is based. The jury being informed as to the 
witness' opportunities to knovv ail the circumstances, and of the rea- 
sons upon which he rests his statement as to the ultimate gênerai fact 
of sanity or insanity, are permitted to test the accuracy or soundness 
of the opinion expressed; and thus, by using the ordinary means 
for the ascertainment of truth, reach the ends of substantial justice. 

In this connection, you must consider the testimony of the witnesses 
in référence to the conduct of the défendant before and since the com- 
mission of the offense charged, consider the opportunities the witnesses 
had for observing the defendant's actions and his manner, consider the 
fact, if it be a fact, that his manner towards his family changed about 
the time of the commission of this offense, and in that connection it 
is within your peculiar province under the testimony in this case to 
détermine whether this change in the actions and conduct of the de- 
fendant was superinduced by a giving away of his mental condition, 
or by his dépression and perplexity of mind, superinduced by the 
knowledge of his shortage in the bank and the probability of détection. 
You must consider the fact, if it be a fact, that he had an attack of 
fever before the taking of the money, and further consider under ail 
the évidence what effect, if any, this fever had upon his mental condi- 
tion, or whether it only affected him physically and not mentally or 
both. You must consider the évidence introduced in this case of the 
family history of the défendant in relation to insanity, and in con- 
sidering this évidence' yOu must consider it in connection vvith the tes- 
timony of the experts upon this subject. Is ancestral insanity in fact 
transmitted, and is the fact of this insanity a fact which can bear upon 
the question of the defendant's insanity? Or is it a fact to be de- 
duced from the testimony of the experts in this case that the in- 
sanity of thé ancestors of this défendant, is not a proper basis upon 
which to predicate the defendant's sanity or insanity, but that in such 
cases, after insanity is first proven, the insanity of one's ancestors may 
be looked to to find the cause. 

In the further considération of the defendant's conduct in relation 
to his spéculations in cotton, and his delusions that he had received 
some supernatural power by which he was enabled to control the cotton 
market, you must consider ail the évidence bearing upon this ques- 
tion, including that of the experts. This peculiar kind of mental aber- 
ration, if you find from the évidence that it was a mental aberration, 
has been referred to in the testimony in this case as "grandiose delu- 
sions." 

Now, gentlemen, in considering the question as to whether the de- 
fendant's mind was afflicted by such delusions, consider the fact, if 
it be a fact, whether or not persons so afflicted are inclined to be cheer- 
ful, buoyant, and boastful; consider the fact, if it be a fact in this case, 
in this connection, whether or not the défendant was depressed, mo- 
rose, and chânged in his feelings towards the members of his family.. 
In considering the question of his being afflicted with such delusion, 
you must also consider the fact, if it be a fact, whether or not persons 
so affîicted generally act solely upOn their own' ideSs, ôr whether they 
act upon the ideas or suggestions of others, and in this connection you 
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must consider the further fact, if it be a fact, whether or not the de- 
fendant in fact acted upon suggestions made him by others verbally 
or in writing, or on his own ideas. 

In this connection you must consider the further fact, if it be a fact, 
whether or not the défendant, in addition to speculating in cotton, 
speculated in stocks as well. Take into considération ail of his acts 
and conduct prior to, at the time, and since the commission of the of- 
fense charged ; consider the fact, if it be a fact, that, in order to cover 
up his transactions with the bank and prevent détection, he used the 
name of S. M. Webster; consider the fact, if it be a fact, of the man- 
ner in which he entered charges and crédits to various concerns who 
had dealings with the bank in which he was an ofhcer; consider his 
manner and method adopted to cover up his act, if you believe from 
the évidence that such was his conduct; consider his confessions, his 
manner in making said confessions, and his statements as detailed by 
witnesses from the witness stand ; consider ail thèse facts and circum- 
stances, I say, in connection with ail the testimony in the case, in 
order that you may détermine whether or not the défendant was 
sane at the time of the commission of the offense, remembering that 
the test of responsibility, where insanity is asserted, is the capacity 
to distinguish between right and wrong with respect to the act, and 
the absence of insane delusions respecting the same. 

There is évidence in this case tending to show that Chisholm be- 
lieved he could control the cotton market. Upon this phase of the 
case, you are instructed that if the évidence shows that the défendant 
had such belief and that it was the resuit of his belief that he could 
control the cotton market and not an insane delusion, and that he acted 
upon that beHef, thinking that he had the right to take the money from 
the bank in order to carry out his belief, but at the same time he knew 
it was a violation of human law, and he would be punished therefor, 
in that event, it would not be an insane delusion upon the part of 
Chisholm, but would be an erroneous conclusion, and, being so, would 
not excuse him from the conséquences of his act. And also if you 
further believe from the évidence that he came to the conclusion that 
he could control the cotton market, and this conclusion of his that 
he could control the cotton market was the sole inducement that caused 
him to take the money, he would not be guiltless, and would be re- 
sponsible therefor. Upon the other hand, I charge you that if you 
should find from the évidence in this case that Alexander R. Chis- 
holm, the défendant, was possessed of a delusion that he believed that 
he could control the cotton market, and if you further find that such 
delusion and belief on the part of Alexander R. Chisholm was the 
product of a diseased brain, or if you hâve a reasonable doubt that 
such condition of brain existed at the time of the taking of the money, 
and that his act was at that time the resuit of such diseased brain, you 
will acquit him. 

As I hâve already said, if you hâve a reasonable doubt of the guilt 
of the défendant, or a reasonable doubt of the defendant's sanity at 
the time of the commission of the offense, you must give him the bene- 
fît of the doubt and acquit him. The doctrine of the reasonable doubt 
is a légal right alniost as old as law itself. Its purpose is to shield the 
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innocent, and not a cloak for the guilty. A reasonable doubt is a 
doubt which a reasonable man may bave. You must not go out into 
the field of spéculation to discover a doubt as to this defendant's guilt 
or innocence, nor must you go beyond the domain of the testimony in 
this case, but such a doubt must be a doubt only that may be engen- 
dered in the mind of a reasonable man from the évidence produced in 
the trial of this cause. It must not be merely a possible or spéculative 
doubt, but an actual and substantial doubt, arising out of the e 'dence 
which is consistent with sound reason. The question you must décide 
is, did the défendant bave the mental ability at the time of the com- 
mission of the crime to discriminate between right and wrong with 
respect to the offense charged in the indictment? Did he know the 
nature and quality of his act when he committed it, and that it was 
wrong, and a violation of the law of the land for which he would be 
punished? You must find the answer to thèse questions in the testi- 
mony alone. 

In conclusion, gentlemen, and in addition to what I bave said to yii 
in référence to the facts in this case, you are to détermine the following 
questions: First. Was the défendant, Chisholm, at the time he com- 
mitted the act, or acts, of taking the money, laboring under an insane 
delusion produced by an impaired brain, and did it go to the extent 
for the time being of controlling his will power, reflection, reason, and 
judgment, and was the act committed by reason of such insane delu- 
sions? If the proof has shown beyond a reasonable doubt that such 
was not the case, you will convict the défendant, but, if there is a 
reasonable doubt as to such mental condition, you will résolve such 
doubt in favor of the défendant and acquit him. Second. Did Chis- 
holm commit the act, or acts, of taking the money not laboring under 
an insane delusion, but believing that he could control the cotton mar- 
ket, and at the time of taking the money he took the same solely upon 
such belief, and for the purpose of carrying out his belief that he 
could control the cotton market, and was not laboring under an insane 
delusion? If you believe this state of case existed, and so believe it 
beyond a reasonable doubt, you will find the défendant guilty as charg- 
ed in this indictment. 

Upon the whole case, therefore, if you are satisfied beyond a rea- 
sonable doubt that at the time he took this money he knew what he 
was doing, and knew it was wrong to do it, and he was not subject 
to an irrésistible impulse springing from a diseased mind, you should 
render a verdict of guilty as charged in the indictment. If you are 
not so satisfied ypu should return a verdict of not guilty. 
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T>. A. TOMPKINS CO. v. MONTICELLO COTTON OIL CO. 

(Circuit Court, W. D. Georgia, S. D. May 16, 1907.) 

1. Damages — Bbeach of Coktbaot — Compensation —Contemplation of 

Parties. 

In an action for breach of contract, the party committing the breacli is 
liable only for sucli losses as would iiaturally and probably be in tbe con- 
templation of the parties at the time of maliing the contract. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1.5, Damages, § 58.] 

2. Sales — Breach of Contract — Damages — Contingent Profits. 

Wliere défendant pnrchased certain cottou-seed milling machinery of 
plaintiff, to be installed at a specified time, and in contemplation thereof 
pnrchased large quaridties of cotton seed, which deteriorated in value 
by reason of plaintilï's delay in instaUing tbe machinery, defeiidant was 
not entitled to recover on a counterclaim losses resulting from the manu- 
facture and sale of the seed products which might not hâve occurred if 
the machinery had been installed in time. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, § 11S>8; 
vol. 15, Damages, §§ 72-88.] 

3. Damages — Réduction of Damages. 

Where plaintiff contracted to install certain cotton-seed machinery in 
defendant's factory within a specified time, and foreseeing tbat it would 
be unable to deliver tbe machinery in time, notifled défendant, urging him 
not to accumulate seed, it was defendant's duty to reduce its damages to 
a minimum, and it was not justified in purchasing such improvident 
quantifies of seed that it was neeessary to store sarae on tbe ground, 
exposed to tbe éléments, and charge the damage to plaintiff. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, §§ 128- 
131.] 

4. Sales — Breach of Contract — Damages — Subséquent Contract. 

Where défendant made certain ooiitracts for tbe sale of cotton-seed 
products, atter the exécution of plaintiff's contract to install certain 
machinery in defendant's factory at a specified time, plaintiff was not 
chargeable with defendant's losses on such contracts Ijecause of plain- 
tiff's failure to install the machinery within the time. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, S 1198 ; 
vol. 15, Damages, §§ 72-88.] 

5. Same — Measure or Damages. 

Where plaintiff failed to perform a contract to install certain cotton- 
seed machinery in defendant's factory within a specified time, and dé- 
fendant purcbased cotton seed in large quantifies, relying on the per- 
formance of tbe contract, the measure of defendant's damages was the 
differenee between the value of tbe seed at the time the maciiiuery sbould 
bave been ready and when it was actually installed. 

6. Same— Contra ct — Breach — Delay — Reooupment. 

Where défendant suffered damage because of plaintiff's delay in per- 
forming contract to install certain cotton-seed machinery in defendant's 
mill within a speeiiied time, but there was no proof as to the différence 
in value of defendant's cotton seed at the time the machinery should bave 
been installed and when it was actually ready, défendant was only entitled 
to recoup against the purcbase price the neeessary expense incurred in 
stirring and airing the seed during tbe delay, the cost of Insurance neces- 
sitated thereby, tbe loss in value of seed damaged by tbe delay and sold 
for fertilizer, and tbe expense of replaeing a shalt broken on aceount of 
improper adjustment by plaintiff's servants. 

In Equity. 
See 137 Fed. 625. 
153 F.— 52 
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Merrill P. Callaway and Eugène Black, for complainant. 
John R. Iv- Smith, for défendant. 

SPEER, District Judge. The complainant, the D. A. Tompkins 
Company, entered into a contract to furnish the machinery for the 
mill of the défendant, the Monticello Cotton Oil Company. It was 
expressly agreed that the machinery should be installed by September 
15, 1902. The défendant was about to engage in what to it was a 
new enterprise, namely, the manufacture of the products of cotton 
seed. Because it was necessary to buy seed for the purpose of manu- 
facture at the time when the gathering of the cotton crop made such 
seed available, the date of installation of the machinery was an essential 
part of the contract. The machinery, hovvever, was not placed in posi- 
tion until the 8th day of December, nearly three months after that 
date. The controversy followed. 

The complainant, having been paid in part for the machinery, insists 
that it should recover the full balance of the contract price. This, it 
is alleged, is $10,010.87. Added to this is an item for extra machinery, 
making a total of $10,306.()6. The défendant resists this claim, and 
seeks by an answer, setting forth what may be termed a demand for 
recoupment, to reduce the complainant's demand by alleged damages 
resulting from the delay, amounting to $8,313.11. This claim for dam- 
ages, is, in the main, based on alleged losses from the heating of cot- 
ton seed, which the défendant had purchased in anticipation of its 
manufacture into its several products. The controversy has been pre- 
sented at several times, and on a previous hearing the court found that 
"appréciable" and "considérable loss" had resulted to the défendant. 
This was expressed as follows: 

"Finding the défense in part at least meritorious, the court feels obliged 
to disallow the claim for attorney's fées, travellng expenses, and other fées 
counec'ted wlth collection. Nothing then remains to be done save to ascertain 
by bow much the complainant's demand shall be reduced because of the fail- 
ure on its part to complète tbe contract by the time an<J in the manner it 
engaged to do. ïhis task will be referred to a master, with direction to 
compute such damages." 

A référence was accordingly made. After considering ail of the 
évidence, the master, W. F. Grâce, Esq., in a very clear and valuable 
report, makes alternative findings of fact to dépend for adoption by 
the court upon the true rule of ascertainment or measure of damages. 
There being no doubt as to the breach of contract, the master first finds 
that, if the damages are to be estimated on the différence between the 
value of the cotton seed of the défendant company at the time the ma- 
chinery should hâve been installed and its depreciated value when the 
installation was effected, the damages sustained by the défendant were 
$995.97. The alternative fînding is that, if damages are to be es- 
timated in view of subséquent losses alleged to hâve been sustained by 
the défendant Company from the manufacture and sale of the mill 
products, the claim of the plaintiff should be reduced in the sum of 
$6,428.71. The fînding of the court must dépend upon what seem 
the proper rule of estimating damages resulting from the breach of a 
contract of this character. 
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Now, the object of damages is compensation, and it is a gênerai rule 
that the party committing the breach is liable only for such losses as 
would naturally and probably be in the contemplation of the parties 
at the time of making the contract. In other words, the parties will 
not be held liable for contingent damages which they could not antici- 
pate as reasonably and probably resulting for the breach at the time 
they made the contract, after vveighing its facts and conditions. The 
rule established by section 3798 of the Code of Georgia of 1895, which 
is but a statement of the gênerai law, is as follows: 

"Remote or eonspfniential damases are not allowed vvhenever tliey cannot 
be traced soleiy to the breach of tbe contract, or unless tbey are capable of 
exact computatiou, such as are the profits which are the hnmediate fruit 
of the contract, and are independent of any collatéral entei-prise entered into 
in contemplation of the contract." 

This rule is not gathered from any spécial state enactment on the 
subject, but was placed in the Code by the profound lawyers who made 
the codification of 1861. It bas remained unchanged by the numerous 
revisions since then. Indeed, it is stated in the case of Willinghani 
V. Hooven, 74 Ga. 234, 58 Am. Rcp. 435, that the rule was condensed 
by the first codifiers, from the foUowing early décisions of the Suprême 
Court of Georgia: Coweta Falls Mfg. Co. v. Rogers, 19 Ga. 417, 
65 Am. Dec. 602; Cooper v. Young, 22 Ga. 269, 68 Am. Dec. 502; 
Red V. City of Augusta, 25 Ga. 386. 

Now, the defendant's claim is based upon its theory of the amount 
of prime oil, prime cotton-seed meal, and prime hulls which woud hâve 
been produced by the 2,876 tons of cotton seed, purchased by it, had 
the machinery been installed in time, and upon the further theory that 
thèse products would hâve brought the highest priées existing at the 
date of sale, or at such times as the défendant might bave chosen to 
put such products upon the market. It is vital to the rights of the 
parties to inquire: Would not this contention embrace contingent 
profits, involving the character of the seed, the skill in handling and 
manufacture, the business sagacity of the defendant's management, 
the activity of its agents or salesmen, the excellence of its product, and 
other contingencies, about which the manufacturers of machinery could 
hâve had no information whatever when the contract was made. In 
replv to this inquiry, the défendant would rely on the case of Van 
Winkle V. Wilkins, 81 Ga. 93, 7 S. E. 644, 12 Am. St. Rep. 299. The 
case related to cotton-seed Oil m«achinery, involved a breach caused by 
dely, and is generally similar to the case at bar ; but the conclusion of 
the court on the measure of damages is inimical to the defendant's 
contention, and is as follows: 

"If the lo.ss be on cotton seed which are deteriorated by keeping,;the différ- 
ence in value," the court déclares, "in the seed as they were when the ma- 
chinery ought to hâve been ready and as they were when it was actually ready 
for their manufacture is the measure." 

No weight is accorded in that case to the contention that the result- 
ing profits or losses from the opération of the mill, after the manu- 
facturer who made its machinery had lost ail connection with it, should 
enter into the calculation of damages. This rule expressed by the Su- 
prême Court of Georgia seems entirely just. Let us place ourselves 
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for a moment in tlie attitude of the contracting parties when the writ- 
ten contract for purchase and sale was signed. The Tompkins Com- 
pany knew that time was of the essence of the contract ; that the 15th 
of September was the date when abundant quantities of cotton seed 
could be obtained and in the locality where the material was to be 
placed. It knew that to accumulate the seed at about that time was in- 
dispensable, that unreasonable delay would cause détérioration in its 
value ; but it did not and could not know whether the newly organized 
Company would make prime meal, oil, or hulls. It could not know the 
skill of its operatives, the sagacity of its business management, its atten- 
tiveness to business, or the market priées of the cotton-seed products. 
The Monticello Company knew as much, and no more. How can it be 
reasonably urged, then, that the losses resulting from the manufac- 
ture and sale of the seed products could hâve entered into the con- 
templation of the contracting parties. It is true that the rule contend- 
ed for by the défendant has been ingeniously presented, and bas the 
élément and interest of novelty. It is, however, in our judgment sup- 
ported neither by sound reason nor convincing authority. 

In the case of the Ship Sabioncello, Fed. Cas. No. 13,199, where the 
cargo had been damaged by bad storage, it was held: 

"That the amount of damages was properly arrived at by ascertainlng the 
différence hetvveen the market value of the goods in their damaged state and 
what would hâve been their marliet value if they had beea sound." 

The cargo consisted o£ rags intended for the manufacture of paper. 
The rags had been injured by oil. The owner of the goods was a 
paper manufacturer, and, when the damaged goods were sold at auc- 
tion, he bought them in, and manufactured them into paper, and sold 
the paper at the same price of that made from undamaged stock. This, 
however, did not change the rule. It follows, then, that the skill or 
want of skill, the success or want of success, of the manufacturer in 
making up the material, or in disposing of its product, can hâve no 
légal relation to the measure of damages resulting from a failure to 
deliver in time the machinery with which the manufacture is done. 

Among the spécification of damages alleged by the défendant are 
losses upon two subséquent contracts, on account of inferior oil, and 
losses upon tanks of oil, sold at varions times, and as late as six months 
after the completion of the mill. This inferiority is ascribed to the 
heating of the seed. The sales of the oil in tanks were generally 
made upon samples ; but, if the measure of damages for which the 
défendant contends should be adopted, the évidence relating to that 
season would not show loss by the company. It appears that, at the 
time of the completion of the mill, the market price of prime oil was 
28 cents a gallon. The price then advanced as high as SSyi cents, and 
the défendant company now seeks to hold the complainant liable for 
ail différences between the amounts realized from certain sales and the 
highest market value at the time; but, on this contention, if it should 
be considered at ail, thç complainant has the right to insist that the 
profits for the entire season should be considered. When this is done, 
it is seen that, owing to the rapid increase in the market value of oil, 
the défendant made large profits. It actually made sales as high as 
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35>^ cents a gallon, a profit of 7J4 cents above the cost of oil per gal- 
lon at the time the contract was broken. But, if it were otherwise, the 
Tompkins Company could not be h.eld responsible for fluctuations in 
market value, or différences in sales, long after the completion of their 
contract. To recover profits, they must bave been in the contempla- 
tion of the parties at the time the contract was made. 13 Cyc. 36. 
The case of Pennypacker v. Jones, 106 Pa. 242, was not unlike the case 
at bar. There the défendants engaged to place in the plaintiff's mill 
machinery of a certain capacity to produce a high grade of flour. The 
machines proved incapable of meeting the requirements, and the court 
held that the loss of possible profits was not a proper subject of dam- 
ages. The language is as follows : 

"It was no part of this contract that the plaintiff should make profits, or 
even hâve the opportunity of doiug so by carrying on a business with the ma- 
chinery which the défendants agreed to erect. It is not lilie the sale of chat- 
tels or of land, where the différence between the contract value and the actual 
or market value of the property sold i-epresents directly and immediately the 
naeasure of the party's loss or gain in the transaction. There the iwssible 
profit is the very object of the contract, and is necessarily In the contemplation 
of the parties ; but, when a machinist furnishes niachinerj' to a mill owner, 
it is no part of his engagements that a profitable business shall be carried on 
with the machinery furnished. Of course, if it is détective, he is responsible 
for the damage resulting directly from sucli defect." 

This language is quoted with approval bv the Suprême Court in 
Howard v. Stillwell & Bierce Mfg. Co., 139 U. S. 208, 11 Sup. Ct. 
500, 35 L,. Ed. 147. That was a case where anticipated profits, which 
were lost by delay in installing machinery for a wheat mill, were 
sought to be recovered. The recovery was denied, and said Justice 
Lamar, for the court : 

"There was no stipulation in the contract that the défendant should make 
profits on flour from the wheat ground up by the machinery which the plain- 
tiff contracted to furnish and erect in the mill. Nor were there any spécial 
circumstances attending the transaction from which an understanding between 
the parties could be inferred that the plaintiff was to make good any loss of 
profits incurred by a delay in furnishing and putting up such machinery ac- 
cording to the tenus of the contract." 

In Freeman v. Clute, 3 Barb. (N. Y.) 427, the court observed: 

"I cannot agrée with the counsel for the plaintiff that the estimated profits 
upon the manufacture of a specified quantity of flax seed Into linseed oil con- 
stitutes a legitimate item of damages against the défendant. Such profits 
are entirely too spéculative and uncertain to make them the measure of dam- 
ages." 

It is further true that the law requires the injured party to use ail 
reasonable means to reduce his damages to a minimum. Warren v. 
Stoddart, 105 U. S. 229, 26 L. Ed. 1117. The Tompkins Company in 
the progress of the work foresaw that it would not be able to deliver 
the machinery on time. It wrote to the défendant, urging it not to 
accumulate seed. Tlic oil company, however, not only continued to 
buy seed, but purchased in such improvident quantifies that it be- 
came necessary to place a considérable part of it on the ground with- 
out cover, and exposed to the injurions action of the rain and storms 
which are prévalent at that season. This is mentioned as illustfative 
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of the dangers to justice, of contingent demands if we départ from tfie 
settled and well-ascertained measure of damages. 

The défendant, besides, claims damages upon spécial contracts, 
made with the American Cotton Oil Company, and with the McCaw 
Manufacturing Company. The first was made on September 4, and 
the latter on September 23 and 27, 1902. Thèse were entered into 
after the original contract, and, in the case of the McCaw Company, 
after its breach. The Tompkins Company, of course, could not hâve 
foreseen thèse contracts, and is not chargeable with losses resulting 
therefrom. In Sanderlin v. Willis, 94 Ga. 171, 21 S. E. 291, it was 
held that a grantee could not recover profits which he would bave 
made on a contract of sale with a third person, unless the grantor had 
notice of such contract when he made the bond for titles. The same 
principle was announced in Stewart v. Lanier House Co., 75 Ga. 582. 
There the lessee of a hôtel sought damages against the lessor for the 
loss of a contract of subleasing. The damages, however, were denied 
by the court, on the ground that the parties could not bave reasonably 
contemplated the sublease or its loss when they made the contract. 
See, also, Abbott v. Gatch, 13 Md. 314, 71 Am. Dec. 635 ; Williams v. 
Wood, 55 Minn. 323, 56 N. W. 1066. 

The same considérations would apply to the claim for damages based 
upon the output of inferior meal and hulls. Nor is the claim for dam- 
ages, resulting from a déficient output for the entire season, based in 
any sensé upon the true measure, or upon sufficient évidence. Indeed, 
it appears from the testimony of the defendant's witnesses that there 
was not more than 10 per cent, of prime oil made that season by any 
of the mills. The proper measure of damages, as we bave stated, is 
not the market value of the manufactured products sold months after 
the breach of the contract, but the différence between the value of 
the seed at the time the machinery should bave been ready, and when 
it was actually installed. The défendant company has introduced no 
évidence as to such values. The proof is silent as to the quantity of 
seed heated, and as to the extent of its conséquent dépréciation in 
market value. Nor is it sufficiently made to appear whether the seed 
was heated before or after the breach of the contract. Indeed, much 
of the damage may hâve ensued because the défendant crowded the 
seed into small houses, and again left it unprotected upon the ground. 
There is such a multiplicity of uncertain and spéculative éléments 
involved in the contention of the défendant that the impropriety of 
the rule invoked by it is obvions. But there is the great salient indis- 
putable fact that the complainant constructed and furnished machinery 
of the highest class for a modem cotton oil mill, for which the défend- 
ant has paid little more than one-half of the purchase price it ex- 
pressly agreed to pay. There is nothing spéculative or contingent 
about that. 

In view of thèse considérations, the court is unable to approve the 
large claim for damages presented by the défendant. The losses 
which are ascertainable as a resuit of the breach are in our judgment 
correctly computed by the master. As the défendant has proved 
no definite damages as to the seed, its claims for problematical losses 
in value will be denied. The other items which will be allowed are 
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found as follows: Reasonable necessary expense incurred in proper 
efforts to lessen the damage by stirring and airing the seed, pending 
the delay in the completion of the mill, $200; insurance on the seed, 
necessitated by the delay, $250 ; necessary expense incurred in re- 
placing a certain shaft brolien on account of improper adjustment 
by the complainant's agents, $135.97 ; loss in value on 61 tons of the 
damaged seed, sold and only fit for fertilizer purposes, $410. Thèse 
claims amount to $995.97. 

The rule we bave adopted on the measure of damages, and tire 
finding of the amount for which each of the parties are held properly 
Hable, is not only deducible from the master's report, but, after re- 
peated hearings upon every issue involved, is attained by the independ- 
ent investigation made by the court of the law and the facts. 

A decree will be accordingly rendered for the complainant againsc 
the défendant for the sum of $9,310.()9, with interest from December 
8, 1902 — in the aggregate $12,8G8.15. At that date, the machinery 
had been installed, and the mill was turned over and received by the 
défendant. The decree will also provide that the costs and expenses 
shall be ascertained, and that each party shall pay a share thereof 
ratably proportioned to the amount for which it is adjudged liable. 



In re KOSLOWSKI. 

(District Court, JI. D. Pennsyivania. May 22, 1907.) 

No. 844. 

BAMKRUPTCy — AWAED OF ARBITRATORS — TjIEN ACQUIRED BY — SUBSEQUENT 
JUDGMENT CONFIBMING It WlTlIlN FOUK MONTHS OF BAXKBUPTCY — COL- 
LUSIOX — CoSTS. 

A creflitor of a banlîrupt, some niue montlis prior to tlie bauliruptcy 
of tiie défendant, obtained an award of arbitrators in a pending suit, 
whicli under the law of the state beeanie a lien from its entry on tlie 
defendant's real estate. The défendant moved to hâve it strieken ofï 
beeause of irregularities, and later tooli an appeal witliin the finie lim- 
ited by law, by which the case was brought baclc into court, and upon 
trial before a jury suceeeded in materially reduoing the amount recovered. 
Thereupon the plaintiff moved for a new trial, but before it was dis- 
posed of the parties got together and agreed that the verdict should be 
amended so as to stand for the amount of the award, without interest, 
and that judgment sliould be entered thereon, which was done. Six days 
later the défendant became a voluutary bankrupt. Held that, the lien of 
the award having attached more than four months prior to bankruptcy, 
it was entitled to be paid eut of the proceeds of the bankrupt's real es- 
tate, notwithstauding that the judgment conflrming it was obtained with- 
in tliat period and tliat the award was ineffectuai without it, the judg- 
ment for this purpose not being one that is denounced by the bankruptcy 
act or lu eonflict with it ; nor was tliis affected by the fact that the 
judgment was by confession, the remedy, if there was collusion, being by 
rule to open, or by bill direetly attacking it. Held, further, however, 
that payment should be limited to the amount as settled by the judg- 
ment, without costs, except such as were made in obtaining the award. 

In Bankruptcy. On certificate from H. A. Fuller, référée. 

John R. Sharpless, for contesting creditors. 
. W. W. Watson, for trustée. 
John McGahren, for claimant. 
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ARCHBALD, District Judge. This case arises out of the distribu- 
tion of the proceeds derived from a sale of the bankrupt's real estate. 
On August 17, 1905, in a suit brought by Félix Yodgis, who is the 
claimant hère, against the présent bankrupt, in the court of common 
pleas of Luzerne county, where the land lay, to June term, 1905, an 
award of arbitrators was rendered in favor of the claimant for $3,313.- 
95, which, according to the state law, became a lien upon the defend- 
ant's real estate from the date of its entry. Act Pa. June 16, 1836, 
§ 24 (P. L. 723). Charging that the board of arbitrators had not been 
legally organized, and had proceeded in his absence, after he was no- 
tified that there would be no hearing, the défendant obtained a rule to 
show cause why the award should not be stricken off. It is claimed 
by the plaintiff that this was afterwards discharged by the court, up- 
on argument, although the record does not show it. But it is not 
material. Subsequently, and before the time had expired which is 
allowed by the statute, the défendant appealed from the award, and 
the case was thus brought back into court; any irregularity in the 
proceedings leading up to the award being thereby waived. Evans 
V. Duncan, 4 Watts (Pa.) 24. 

Issue being thereupon duly joined, the case came on for trial before 
a jury March 22, 1906, and a verdict was rendered for the plaintiff, 
but for the reduced amount of $421.35. This did not suit the plaintiff, 
and he accordingly moved for a new trial ; but on June 1, 1906, with- 
out waiting for the disposition of the motion, the parties got together, 
and by a written stipulation, signed by their respective counsel, it -was 
agreed that the verdict should be amended so as to stand for $3,313.95, 
the amount of the award without interest, and that judgment should 
be entered thereon; the rule for a new trial to be discharged. This 
was presented to the court and allowed June 2, 1906, as of which date 
judgment for the amount specified was given. Six days later, on 
June 8th, the défendant became a voluntary bankrupt, and, this being 
within the four months period, the judgment, as it is claimed, is made 
void by the bankruptcy law, and, if so, being necessary to give efïect to 
the lien of the award, the plaintiff takes nothing by reason of it. 

The award of the arbitrators, as already stated, became a lien from 
its entry on the real estate of the bankrupt, which the appeal did not 
disturb, and which, pending a final disposition of the action, was capa- 
ble of indefinite extension by a writ of scire facias to revive, the same 
as in the case of a judgment. Act Pa. April 21, 1840, § 1 (P. L,. 449). 
Where an award has been so obtained, and the défendant on appeal 
secures a judgment in his favor, the lien of the award of course falls; 
or, if the judgment is for a reduced amount, ail over and above that 
is similarly disposed of. But, on the other hand, to the extent that 
the action is sustained and a judgment recovered within the amount 
of the award, the lien is carried back to the date of its entry, and takes 
rank accordingly. First National Bank's Appeal, 100 Pa. 418. This 
is familiar law, which hardly needs the citation of authorities. The 
only question is as to how to apply it. 

It is contended by the trustée and the contesting creditors, as al- 
ready intimated, that, as the judgment which was secured by the claim- 
ant was essential to give effect to the award, and was obtained within 
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four months of bankruptcy, the lien of the award is incapable of en- 
forcement, the judgment being nuUified either by those provisions of 
the bankruptcy act (Act July 1, 1898, c. 541, § 67f, 30 Stat. 564 [U. 
S. Comp. St. 1901, p. 3450]), which make void "ail levies, judgments, 
attachments, or other liens, obtained through légal proceedings, 
against a person who is insolvent, at any time within four months 
prior to the filing of a pétition in bankruptcy against him," or by those 
(sections 60a, 60b, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]) which 
prohibit and make voidable a préférence of one créditer over another 
which has been similarly secured. It does not matter in this view that 
the judgment as hère was the voluntary act of the bankrupt. The re- 
suit would be the same, if it were at the end of adverse proceedings. 
It is, for instance, made just as much a préférence within the one sec- 
tion, if a judgment is sufïered to be entered against him by the bank- 
rupt while insolvent, as it is if procured by bis direct agency ; and it 
is apparently of no concern, according to the other, how the judgment 
is brought about; ail levies, judgments, etc., obtained under the cir- 
cumstances specified being declared null and void, if bankruptcy fol- 
lows. The présent claim is therefore to be disallowed, if at ail, not 
because of the character of the judgment, but simply the time of it. 
And if it was based on the judgment, independent of any other con- 
sidération, it undoubtedly would hâve to be so disposed of. But this 
is not the case, and it is just hère that the contention made against 
it falls. The right of the claimant to be paid dépends primarily and 
essentially upon the lien of the award, which attached some nine 
months before the proceedings in bankruptcy were instituted, and ex- 
cept by the failure of the claimant to maintain his action to the amount 
of it, nothing thereafter could relieve the real estate of the bankrupt 
from its payment. It is true that a final disposition of the case, one 
way or the other, was necessary to détermine this ; but a judgment con- 
firming the award merely enabled the plaintiff to get the benefit of it, 
and if secured by the confession of the défendant, without collusion, 
it was just as effective for that purpose, as it would bave been after 
a contest, with the défendant denying his liability to the end. In fact, 
had bankruptcy intervened while the controversy was stiU open, there 
can be no doubt that permission would bave been given to the claim- 
ant to prosecute his action, the trustée being first made a party, in 
order that the status of the award might be settled. 

The case in its essential features is not to be distinguished from 
Metcalf V. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 h. Ed. 122. The 
plaintiffs there, by a creditors' bill, secured an équitable lien on the 
Personal property of the debtor, who became bankrupt within four 
months after a final judgment was rendered. The District Court, be- 
ing appealed to, thereupon stayed the proceedings, holding, the same 
as it is contended hère, that the lien secured by the bill was contingent 
upon the recovery of a final judgment, and liable to be defeated by 
anything by which it was afifected ; and that, being dépendent in this 
way upon the judgment which was avoided by the bankruptcy of the 
défendant, it fell with the judgment, and could not be enforced. But 
this, upon being carried up, was reversed, and it was held that it is only 
the lien created by a levy, judgment, or attachment, within four months 
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of bankruptcy, that is defeated by an adjudication, and that, while the 
lien secured by a creditors' bill is contingent, in the sensé that it dé- 
pends on the event of the suit, yet in itself, and so long as it exists, 
it is a spécifie charge on the assets of the debtor which can only be 
divested by payment, and that a judgment or decree, by which it is 
enforced, is not one that is denounced by the bankruptcy act, and is 
valid. So in Pickens v. Roy, 187 U. S. 177, 23 Sup. Ct. 78, 47 L. Ed. 
1S8, upon a similar bill, also begun more than four months before 
proceedings in bankruptcy, which was pending when such proceedings 
were instituted, it was heîd that the creditors were entitled to prosecute 
the case to a final decree, notwithstanding the intervention of bank- 
ruptcy within the statutory period. And in Re Snell, 11 Am. Bankr. 
Rep. 35, 125 Fed. 154, also, following thèse authorities, it was similar- 
ly held that where, by attachment proceedings, a lien had been ob- 
tained more than four months before the filing of a pétition in bank- 
ruptcy, the plaintiff should be permitted to pursue the action to judg- 
ment, and satisfy it by a sale of the attached property on exécution. 
There are other cases to the same eiïect, but it is not necessary to re- 
fer to them. They ail recognize, what must indeed be évident, that, 
where a valid lien bas been secured more than four months prior to 
bankruptcy, proceedings to enforce the same do not conflict with the 
bankruptcy law, and may be instituted and prosecuted to the end, if 
that is requisite. Loveland on Bankruptcy (3dEd.) 545,546, 608. In 
the présent instance, therefore, the applicant was entirely within his 
rights in taking judgment as he did by agreement with the bankrupt, 
and it is immaterial that this was within a few days of the filing of 
the pétition ; and the merits having been thereby concluded in his fa- 
vor, the lien of the judgment is carried back to the award, which being 
sustained to its full amount, excepting interest, is binding as of the 
date of its entry, and must be paid. 

It is said, however, that the confession of judgment was collusive ; 
the parties having evidently got together and entered into an arrange- 
ment to defeat creditors. TJie suit, as it is pointed out, was upon an 
agreement in May, 1904, by which a settlement of the accounts be- 
twcen the parties was effected, the amount found due being inade pay- 
able in installments of $300 annually, but one of which had accrued 
at the time suit was brought, to which a recoyery was thus necessarily 
limited. And the sudden change of heart, by which, after contesting 
the case at every poiiit, the défendant on the eve of bankruptcy gave 
ever3'thing away, it is claimed, was manifestly induced by something 
besides the interest of creditors. The merits of the plaintifif's claim, 
on the other hand, are defended, and the action of the bankrupt vigor- 
ously justified. But the question which is thus sought to be raised 
is not hère, and will not be passed upon. We are only concerned at 
this time with the effect to be giveu to the judgment, and not with 
considérations upon which it could possibly be overturned. If it was 
given collusively, the trustée should bave nioved to open it in the com- 
mon pleas, or attacked it by bill either there or hère. So long as it 
stands, it opérâtes in favorof the claimant contirming and establishing 
the validity of the award and enforcing its lien ; it being immaterial, 
as we hâve seen, whether the merits of the action are foreclosed by 
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the confession of the défendant or by adverse proceedings. Even if 
this were not so, and the question of collusion could be gone into, the 
circumstances which hâve been alluded to, while possibly exciting sus- 
picion, are not enotigh to justify disturbing the judgment, particularly 
in view of the original meritorious considération upon which it is 
founded. The référée will therefore distribute to the claimant the 
amount of the avvard with interest from June 1, 1906, but without 
costs except such as were made in obtaining it. Christy v. Crawford, 
-8 Watts & S. (Pa.) 99. 
And it is so ordered. 



GUERNSEY v. CROSS. 
(Circuit Court, D. Maine. May 20, 1907.) 

No. 48. 

-Removal of Causes— Prooedube After Removal— JIatters Deteemined bt 
State Court. 

On removal of a cause into a fédéral court, that court takos it preeise- 
ly as it finds it, aceepting ail decrees and orders of tlie state court as ad- 
judications, and will not entertain a motion wliicti had been l'uUy pre- 
sented to and flnally decided by the state court bctore removal. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Renioval of Caus- 
es, § 241. 

Légal and équitable remédies and proceedings on removal from state 
court, see note to Utah-Nevada Co. v. De Lainar, 75 G. G. A. 4.] 

John S. Williams, for plaintiiï. 
Manson & Coolidge, for défendant. 

HAIvE, District Judge. This action at law was begun in the Su- 
prême Judicial Court of the state of Maine for the county of Pis- 
catac|uis by a writ of attachment against the property of the défendant, 
who is alleged to réside in Boston, in the commonvvealth of Massa- 
chusetts. The writ was returnable at Dover, in said county of 
Piscataquis, on the last Tuesday of February, 1907, and was entered 
on that day in that court. It appears by the record of the state court 
before me that upon the second day of the term a motion to dismiss 
was filed. The motion to dismiss allèges that the state court had no 
jurisdiction over the defendant's person, because the défendant was a 
nonresident of the state, and because it does not appear by the writ 
and officer's return of record that he was ever served with process 
within the limits of the state, or that any property belonging to him 
was found within the state, or that there had been any service of 
writ or process upon his tenant, agent, or attorney in the state of 
Maine. The motion further al'eges that the writ should be dismissed 
for the reason that the action is brought by the plaintifï in the capacity 
of trustée in bankruptcy of the Dews Woolen Company, a corporation 
organized under the laws of Maine, and having its place of business 
in Dexter, in the county of Penobscot; that the défendant is a non- 
resident of Maine; and that the action should hâve been returnable in 
Penobscot county, the résidence of the bankrupt corporation, and not 
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in Piscataquis county, where the trustée in bankruptcy résides. Thé 
record shows that the motion to dismiss vvas overruled on the day of 
its fihng, and thereupon exceptions were taken by défendant, and were 
filed and allowed. Counsel on both sides admit that the motion was 
argued in the state court, and was decided upon argument in that court. 
Without carrying the exceptions forward, liowever, the défendant ap- 
pears by the docltet entries to liave presented his removal papers after 
the motion to dismiss had been overruled and exceptions taken. Thf. 
state court tliereupon proceeded no further. The case therefore cornes- 
to this court by removal. On April 16th, the first day of the April 
term of this court, the défendant filed a motion to dismiss the writ. 
The motion is the same, in substance, and practically the same in form, 
as the motion made and overruled in the state court. ■ . . . 

It appears, then, that the Suprême Judicial Court of Maine acted 
upon this question before the removal of the cause to this court, and 
that it had jurisdiction in the premises. The defendant's motion was 
overruled in the state court, after a full présentation of the same to 
that court, and arguments upon it. The défendant excepted to the 
ruling of the state court. Instead of waiting, however, to prosecute 
his exceptions before the appellate tribunal of the state, he removed the 
cause to the fédéral court. The renewal of the same motion in the 
fédéral court is practically an attempt to appeal the cause from the 
state court to the fédéral court upon the questions which arise under 
this motion. The motion in this court is based upon a misapprehen- 
sion of the effect of removals from the state court to the fédéral court. 
Upon removal of a cause, the fédéral court does not, in any way, act 
as a court of appeals. It takes the case precisely as it finds it, accepting 
ail decrees and orders of the state court as adjudications. In this case, 
we might hâve had a very serions doubt upon one question arising 
under this motion, if the motion had come before us in the first in- 
stance, instead of having been presented to, and decided by, the state 
court before the removel of the cause. But we take the cause as we 
fînd it when it left the state court. We cannot treat the decree of that 
court as a nullity. 

In Duncan v. Gegan, 101 U. S. 810, 812, 25 L. Ed. 875, in delivering 
the opinion of the Suprême Court, Mr. Chief Justice Waite said : 

"ïhe transfer of the suit from the state court to the Circuit Coiu't did not 
vacate vvhat haè been clone in the state court previous to tbe removal. The 
Circuit Court, when a transfer is effected, takes the case in the condition it 
was when the state court was deprived of its .iurisdiction. The Circuit Court 
has no more power over what was done before the removal than the state 
court would hâve had if the suit had remained there. It takes the case up 
where the state court left it off. * * * Duncan, who caused the removal to 
be made, is the only party who complalns of the decree below, and he cannot 
object hère to what has been done below by his own procurement." Wabash 
Western Railway v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 431; French 
V. Hay, 22 Wall. 231, 22 L. Ed. 799 ; Brooks v. Farwell (C. C.) 4 Fed. IGG ; 
Loomis V. Carrlngton (C. C.) 18 Fed. 97; Allmark v. Flatte S. S. Co. (C. C.) 
76 Fed. 615; Bragdon v. Perkins-Campbell Oo. (C. C.) 82 Fed. 338. 

In Bragdon v. Perkins-Campbell Ce, supra, the fédéral court ap- 
plied the rule to a state of facts very similar to that presented in tïae 
case at bar. 
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In Loomis v. Carrington, supra, the fédéral court expressed doubt 
as to the correctness of the ruHng of the state court, but stated the rule 
as the Suprême Court has given it in Duncan v. Gegan, supra. 

In Milhgan v. Lalance Co. (C. C.) 17 Fed. 465, Judge Brown stated 
the rule as we hâve given it. He took action, however, upon a matter 
which had been pending in the state court when the cause was removed, 
but which had not been decided in that court. Judge Brown said: 

"If this motion were in the nature of an appeal, or even of a motion for 
rehearing or reargument, as the plaintifC eontends, it must hâve been denied. 
But it canuot be so considered. At the time the cause was removed, a motion 
for a modification of the order had been entertained by the gênerai term, and 
was then pending and unheard. That application must be disposed of by 
this court. It is brought before it by means of this motion, and in disposing 
of it this court must necessarily act as the gênerai term, and may and should 
make any proper order consistent with the prior gênerai term décision, which, 
upon that motion, it was compétent for the gênerai term to make." 

In Miner v. Markham (C. C.) 28 Fed. 387, 395, the fédéral court 
acted upon a matter where the state court had denied the motion, but 
had expressly held that it was without préjudice to a renewal of the 
same. The court held that under those circumstances the défendant 
had not waived his privilège, and could assert it in the fédéral court 
with the same force and effect as if the suit had been brought and the 
motion made in the fédéral court in the first instance, citing Harkness 
v. Hyde, 98 U. S. 476, 25 L. Ed. 237. 

If, then, in the case at bar, the défendant had made his motion to 
dismiss, and, pending such motion, and before its déniai, had removed 
the cause to this court, he could be heard in this court upon that mo- 
tion, under Judge Brown's décision in Milligan v. Lalance, etc., Co., 
supra. If the défendant had made his motion in the state court before 
removal, and the state court had denied his motion, but had made a 
spécial ruling that such déniai was without préjudice to its renewal, we 
could then hâve held that the défendant had not waived his privilège, 
but could assert it in the fédéral court with the same force that he 
might hâve renewed it in the state court, or that he might hâve made it 
in this court if the suit had been brought in the first instance in this 
court. Miner v. Markham, supra. 

But this cause présents a clear case for the application of the gênerai 
rule in Duncan v. Gegan, supra. The défendant made his motion to 
dismiss in the state court, before the removal of the cause to this court, 
argued it to the state court, was overruled by the state court, and filed 
his exceptions in the state court. He cannot now be heard to object to 
what was donc in the state court by his own procuremnt. The fédéral 
court takes a case up where the state court left it, and must recognize 
the decree which the state court made upon a question within its cog- 
nizance. 

The motion of the défendant is overruled. 
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MOODY V. PATTEKSOX, CoJlector of Customs. 
(Circuit Court, D. Oregon. Marcli 18, lOOT.) 

No. 2,888 (1,688). 

Customs Duties— Classification— Siieep Dip— Use. 

■ : In Tariff Act July 24, 1897, c. 11, § 2, Free List, par. G57, 30 Stat 201 [U. 
S. Comp. St. 1901, p. 1687], provicling for sheep dips, except "compounds or 
préparations tliat cah be used for ottier purposes," tlie application of this 
exception is not to be determined by the rule of cliief or prédominant use 
of an article as sheep dip; and Cannon's dip, a préparation advertised as 
fit for various other purposes, and presumably having commercial value 
for such purposes, is not covered by the paragraph. 

[Ed. Note.— Intei'pretation of commercial and trade ternis in tarife laws, 
see note to Denuison Mfg. Co. v. United States, 18 C. C. A. 545.] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Thèse proceedings were broug-ht by R. E. Moody, importer, against 
I. L,. Patterson, collector of customs at the port of Portland, Or. 
Note, Shallus v. Stone (C. C.) 150 Fed. 605. 

Ralph E. Aloody, for plaintiff. 
Wm. C. Bristol, U. S. Atty. 

WOIvVERTON, District Judge. On Angust 22, 1902, the peti- 
tioner imported from England 350 drums of coal tar préparation for 
sheep dip. This was classified by the collector of customs as a chcmi- 
cal compoimd under paragraph 3 of the tariff act of 1897 (Act Ju- 
ly 24, 1897, c. 11, § 1, Schedule A, 30 Stat. 151 [U. S. Comp. 
St. 1901, p. 1627]), and a duty of 25 per cent, ad valorem assessed 
thereon. The petitioner, not being satisfied with the action of the 
collector, paid the duty under protest, and appealed to the Board of 
United States General Appraisers. The compound was referred to 
the United States chemist at New York, who found it to be an "alka- 
line préparation of minerai oil and coal tar distillâtes [phenoloid 
bodies, etc.] pyridin bases, and some resin compounds ; does not con- 
tain arsenic compounds." Upon the testimony submitted, this report 
of the chemist being considered, the Board of Appraisers found that 
the merchandise in question was a préparation adapted for use as a 
sheep dip, as a medicine, and as a disinfectant, and therefore affirmed 
the survey of the collector of customs. The plaintiff now pétitions 
the court for a review of the findings of the appraisers, and prays that 
their judgment in the premises may be reversed. The petitioner 
claims that the préparation imported is free of duty, and falls within 
the purview of paragraph 657 of the act of Congress above designated. 
This paragraph comprises "sheep dip, not including compounds or 
préparations that can be used for other purposes." The question for 
décision is whether or not this préparation falls within paragraph 3 
of the act alluded to, or within the exception as denoted by paragraph 
657. It has been determined as to the latter paragraph that the 
phrase employed thereby, namely, "that can be used for other pur- 
poses," refers to a compound fit for other purposes than dipping sheep 
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in the commercial sensé, or that people buy and actually use for other 
purposes. In re Hulme, G. A. -1124 (T. D. 19,228). 

The petitioner insists, in respect of the importation of the com- 
pound in question, that if, as compared with its use for other pur- 
poses, its chief or prédominant use was for sheep dip, then it was not 
dutiable. Cases are cited by wliich the rule is determined that, as 
between two classifications carrying différent duties, where the article 
is adapted to use within the language of either classification, it should 
bear the duty according to its chief or prédominant use, and that that 
would be so even if the article might be used practically and generally 
for another purpose suitable to the other classification. Such are the 
cases of Hartranft v. Langfeld, 125 U. S. 128, 8 Sup. Ct. 732, 31 L. 
Ed. 672, and Meyer v. Cadwalader, 89 Fed. 9G3, 32 C. C. A. 456'. 
In the former the question came up whether the article of importa- 
tion should be classified under the clause of the act requiring a duty 
of 50 per cent, ad valorem on "ail goods, wares, and merchandise not 
specially enumerated or provided for in this act, made of silk. or of 
which silk is the component material of chief value," or whether it 
should take the classification under another clause, namely, "bats and 
so forth, materials for: Braids, plaits, flats, laces, trimmings, tis- 
sues, willow-sheets, and squares, used for making or ornamenting 
bats, bonnets, and hoods, composed of straw, chip, grass, ]5alm leaf, 
willow, hair, whalebone, or any other substance or material not spe- 
cially enumerated or provided for in this act," upon which merchan- 
dise a duty of 20 per cent, ad valorem was assessable. It was held 
that, as the chief or principal use made of the importation was for 
bat trimmings and not for dress trimmings, although it was commonly 
used for the latter pvirpose, it was subject to classification under the 
latter clause, and to a duty of 20 per cent, ad valorem only. The 
other case cited is of the same nature. But are thèse cases so in 
point hère as to be controlling? The language employed by paragraph 
G57 of the présent statute, namely, "that can be used for other pur- 
poses," would seem to be restrictive rather than gênerai. Concededly 
it could not bave the same signification as if it read "used for other 
purposes" ; and it was a condition of the latter character that the 
courts were considering in the cases cited. The doctrine of those 
cases is much older than the statute, as the Hartranft Case was de- 
cided in 1887, and presumably was familiar to Congress when it adopt- 
ed this later statute. The most natural inference, therefore, is that it 
was the intendment of Congress that paragraph fi57 should bear a 
more restricted construction than if the gênerai language had been 
employed. See Swan & Finch Co. v. United States, 11.'5 Fed. 243, 
51 C. C. A. 200, where "common" or "prédominant" use is controlled 
wholly by the condition "fit only for such uses." The paragraph 
came up for interprétation in the case of Wyman et al. v. United States 
in the Circuit Court for the Eastern District of Missouri (118 Fed. 
303), wherein Adams, District Judge, after remarking that be was 
disposed to approve of the interprétation placed upon the act by the 
gênerai appraisers in the case of In re Hulme, supra, says: 

"ïliis interprétation permits the admission of auy préparation for slieep 
dipping free of duty when the préparation is, in tlie commercial sensé, adapted 
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to and usually and generally employed for that purpose only. I take it that 
any préparation that is so adapted to that use and generally employed for that 
purpose should be admitted free of duty, even though it incidentally may be 
used for other purposes. If its main and very gênerai purpose Is for sheep 
dipping, it may be brought in free of duty ; but if, as in the case at bar, the 
article is net only used as a sheep dip, but is a eompound adapted to and is ex- 
tensively used for other purposes, such as those just detailed, it is not an ar- 
ticle admissible duty free." 

The testimony in the présent case does not show as large use for 
other purposes as was established in that case, but what is shown in 
that regard appears from a folder found with the évidence, making 
announcement as foUows: "Cannon's Dip (nonpoisonous), sheep dip 
and cattle wash, for scab, Hce, ticks, and ail parasites, disinfectant 
for destroying ail infection and contagion" — and contains instructions 
for use as a remedy for "hoose and tapeworm in calves, and worms 
in horses," and varions diseases of horses and cattle. This suffices 
to show that the manufactured product was of commercial value for 
other uses than for dipping sheep. It is adaptable for such other uses, 
and presumably was actually used in that way. If not, why the ad- 
vertisement? So that the facts hère bring the case within the doctrine 
of the Hulme Case ; and in my opinion that is as far as it was neces- 
sary for the government to go, notwithstanding the burden of proof 
was upon it to establish the fact that the article was subject to duty. 
Much of what Judge Adams has said in Wyman v. United States, 
supra, was spoken with référence to the facts of that particular case; 
and yet, from a careful analysis of his language, it would seem that 
it was his purpose to approve the doctrine as announced in the Hulme 
Case, and not to modify it in any particular. 

Holding thèse views, it follows that the finding and judgment of 
the Board of Appraisers should be affirmed ; and it is so ordered. 
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THE 6E0RG DUMOIS. 

THE CLARA B. BERGEN. 

(Circuit Court of Appeals, Fourth Circuit May 7, 1007.) 

No. 679. 

1. Collision— CoNTRIBUTI^'& Faults— Absence of Lookotit. 

Tlie absence of a lookout on a vessel, altliough a fault, is immaterial in 
fixing liability for a collision, where it clearly was not u contributory cause 
because the other vessel was seen in ample time, so that witli proper nav- 
igation on tlie part of both vessels tlie collision would not hâve occurred. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 148.] 

2. Same— Steam and Sailing Vessel— Change of Course by Sailing Vessel. 

Where a sailing vessel by her unnecessary déviation from her course 
renders a collision vyith a steamer unavoidable, tbe steamer cannot be 
charged with liability. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 51.] 

3. Same. 

A collision at sea in the niglit between a scliooner and a meeting steamer 
held due solely to the fault of the scliooner in changiug her course after 
the vessels had seen each other, and the steamer had so changed her 
course that thcre was no danger of collision if the schooner held her course. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 51.] 

Cross-Appeals from the District Court of the United States for the 
District of Maryland. 

Randolph Barton, proctor for the Georg Dumois. 
Robert H. Smith (Harrington Putnam, on brief), for the Clara 
E. Bergen. 

Before GOFF and PRITCHARD, Circuit Judges, and BRAW- 
LEY, District Judge. 

GOFF, Circuit Judge. The three-masted schooner Clara E. Ber- 
gen, from Staten Island, bound for Charleston, S. C, 145 feet long 
with 33 feet beam, carrying 103 tons of nitrate of soda, vvhen approach- 
ing Flatteras, soon after 1 o'clock a. m. of the night of June 24, 1905, 
was in collision with the steamer Georg Dumois, 180 feet long by 
28 feet beam, with a cargo of fruit from Banes, Cuba, bound for the 
port of Baltimore. The weather had been thick and misty, when 
shortly before the collision the sky became overcast, and rai'n began 
falling. The fixed lights of Diamond Shoal I^ightship first distinctly 
visible became obscured, but the flash lights were reflected from the 
sky. After the rain came a squall from the westward. Because 
of the storm the schooner's liglit sails were taken in. There is some 
dispute as to the locality of the collision; the schooner's testimony 
placing it to the southwestward after she had passed the lightship, 
while the steamer insists it was to the northward after she had passed 
the lightship. The schooner coming down the coast sailing on the 
starboard tack was making about seven knots an hour. The speed 
of the steamer was between ten and eleven knots an hour, and at the 
time of the collision she had no lookout forward; her mate and 
153 F.— 53 
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wheelsman being on her bridge, which was about 64 feet abaft her 
stem. The schooner, struck on her starboard side, was abandoned ; 
the vessel and her cargo becoming a total loss. The Ubel of the 
schooner, filed June 30, 1905, inchided the loss of her cargo, while 
the cross-libel, filed February 9, 1906, was for damages to the steamer. 
The causes were consolidated, the testimony being by déposition, 
except that the captain of the schooner was examined in open court. 
The decree below adjudged both vessels at fault, and directed that 
the damages should be divided. Cross-appeals were sued out. 

The testimony for the schooner shows that about a quarter after 1 
■o'clock a. m. her lookout reported a steamer on the starboard bow, 
and that the captain and mate duly observed it. The lookout states 
that the steamer was about three-quarters of a mile from the schooner 
when the steamer's masthead light was first observed ; that after re- 
porting it he went ovér on the port side, and, seeing nothing there 
returned to the starboard, when he saw the light doser to the schoon- 
er and in the same direction; that the light was so far ahead he did 
not then think there would be a collision. The mate of the schooner 
heard the report of the lookout, and thought the steamer was from 
600 to 700 feet distant when her mast light was first noticed. He 
notified the captain that the steamer was right off the weather bow of 
the schooner. The captain of the schooner heard the reports of the 
lookout and the mate, answering, "I see her." He recognized it as a 
steamer's light; says he did not see the steamer until she was two 
lengths away, but saw the mast light when she was farther distant. 
He dififers with his lookout as to the distance the vessels were from 
each other when the mast light of the steamer was first reported to 
him. 

The testimony oflfered by the steamer is to the effect that at 1 :15 
a. m., when she was under full steam, the schooner was seen on the 
starboard side of the Georg Dumois, showing the red light, and dis- 
tant "something around two miles, perhaps closer." The captain and 
the mate of the steamer observed the schooner about the samte time. 
The wheel of the steamer was ordered to port by the captain, the 
efïect being that the steamer swung to the eastward, bringing her red 
light to the red light of the schooner and placing the two vessels on 
parallel lines ; that soon after the helm of the steamer had been ported 
the schooner changed her course, thereby presenting her green light 
to the steamer; tbat then the steamer's wheel was put hard aport, 
and one whistle blown, the schooner still showing her green light, the 
captain of the steamer rang the engine full speedastern, and between 
15 and 20 seconds afterward the collision occurred. At the time of 
the collision the schooner was sailing about southeast. 

The court below in directing the decree appealed from said : 

"There are two décisive facts which stand oiit very strongly. First. That 
the steamer, when she started to avoid the schooner by porting her helm when 
the schooner's red light was observed 31/2 points on the steamer's starboard 
bow, either did not put her helm to port sufflciently, or that she did not begin 
to port at sufflcient distance off. Tliis may hâve been, as seems quite probable 
from the testimony, because the light she was manœuvring to avoid was not 
the light on the schooner, but on some vessel more distant and more to the 
westward, and tbis may hâve resulted from having no spécial lookout on the 
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steamer, or else the master of the steamer, not having earefully watched the 
schooner, ran too close to the schooner, doser tliaii was justifled by good sea- 
manship in the nighttime and with every opportunity in tlie open océan to give 
her plenty of rooni. On a steamer going at full speed in a place where ves- 
sels were likely to be met on a dark night with squails of rain obscuring lights, 
the absence of a lookout properly placed and ebarged with that sole duty, is 
sufficient to require the court to résolve doubtfnl questions of fault against 
the steamer in a case where the absence of a lookout may reasonably bave con- 
tributed to the collision. Second. With regard to the schooner, it is clear, I 
thlnk, that the schooner did not obey the rule requiring her to 'keep her 
course. The schooner's master states in bis testimony that, wben be made out 
the steamer tbrougb the mist and rain, sbe was very close to the schooner and 
right on the schooner's starboard bow, and, as he took her to be a steamer 
whose proper course would probably be north, he, in order to give her more 
room, put his helm to starboard. There was a strong breeze from the north 
and west, and, no doubt, the schooner went off rapidly to the eastward, so 
mueh so, it would appear, that at the time of the collision sbe was headiug 
about southeast. ïhis counteracted the porting of the steamer and a collision 
beeame inévitable. It is quite eloar to my mind that this is a case of mutual 
fault and the damages should be divided." 

The schooner assigned error in the finding that she was guilty of 
contribiitory fault in putting her wheel up and changing her course. 
The steamer assigned it as error that she was adjudged to hâve insuf- 
fîciently ported, or not to hâve ported at the proper time, and that 
the absence of a lookout might hâve caused the colhsion. 

The absence of the lookout at the time of and for about an hour 
immediately preceding the collision is admitted by the steamer. This 
admission establishes prima facie that the collision was the fault of 
the steamer. Does the testimony show that, had a lookout been on 
duty at the time, that the collision would hâve been prevented? If 
so, the steamer was at fault; if not, the absence of the lookout was 
immaterial. In other words, it is well understood that faults which 
do not cau.se a collision, or that hâve not borne directlv upon it, are 
unimportant. The Pilot Bov, 53 C. C. A. :m), 115 Fed. 873; The 
Farragut, 10 Wall. (U. S.) 334, 19 L. Ed. 9 10 ; The Annie Lindslev. 
104 U. S. 185, 26 L. Ed. TIG ; The Blue Tacket, 144 U. S., 371, IS 
Sup. et. 711, 3G h. Ed. 409. 

If the schooner was seen at a distance sufficiently great to hâve 
enabled the steamer to pass her in safety, then the collision must hâve 
been caused b)' some fault other than the absence of a lookout. The 
captain of the steamer says that he saw the llght of the schooner at 
the distance of "something around two miles, ]:ierhaps doser," and 
that he then ordered the wheel to port; the first mate of the steamer 
saw the lights of the schooner "about a couple of miles" distant. The 
man at the wheel saw the lights of the schoonei- "about 20 minutes" 
before the collision. One of the crew of the schooner says that after 
the light of the steamer was reported he saw it for about 13 minutes. 
The lookout on the schooner says that he saw the white light on the 
steamer "about three quarters of a mile" away. The captain of the 
schooner testifies difïerently from ail the other witnesses, contradicts 
the évidence of the steamer, and differs with his own crew, places 
the distance the vessels were from each other when the light of the 
steamer was first seen as not over a quarter of a mile, brings them 
together in collision starboard side to starboard, when it is quite 
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évident that they came together the port bow of the steamer striking 
the starboard side of the schooner. If the évidence of the schooner's 
captain is correct, that he did not see the steamer's Hght until it was 
about one point on his starboard bow, then it was about the time the 
steamer went hard aport that the lookout of the schooner reported 
the steamer's Hght ; and that to us in the light of the testimony is in- 
conceivable. We are impelled to the conclusion that the schooner's 
captain in his effort to estabhsh a satisfactory reason for the change 
in the course of his vessel — which change he had ordered — saw the 
lights and estimated the distance quite differently from ail others who 
were on the vessels and subsequently examined as witnesses. If he 
is correct, the steamer was nearly west of the schooner and about a 
quarter of a mile distant when he first noticed its mast light. Even 
then, conceding that to be true, had each vessel maintained its course, 
there would hâve been no danger of collision, for the steamer would 
hâve gone on northward, and the schooner would hâve passed to the 
south on its course W. by S. W. Again, had the vessels occupied that 
relative position, why should the steamer hâve ported, and why the 
schooner hâve changed its course; for, having due regard for speed, 
distance, and course, where would the vessels hâve been after the 
expiration of the SO minutes that the man at the wheel of the steamer 
speaks of, or of the 13 minutes that the member of the crew of the 
schooner says the light of the steamer was seen, after it was reported 
and before the collision occurred? 

Without further discussion of the testimony, we content ourselves 
with saying that it clearly shows the officers of the steamer were fuUy 
advised of the location of the schooner, and that it was at such a dis- 
tance as to obviate ail danger of collision, had the rules applicable to 
the situation been observed. Hence the collision must therefore be 
accounted for in some other way. The présence of the schooner was 
known, its light was in fuU view, and action on the steamer's part to 
keep out of her way was duly taken. We are of the opinion that, al- 
though the steamer had no such lookout as was required by law, that 
fact did not contribute to the collision. 

Finding the testimony of the captain of the schooner to be unreli- 
able, and taking the lesser distance given by any of the other wit- 
nesses — that of the lookout of the schooner — the vessels were three- 
quarters of a mile apart vi'hen the schooner saw the light of the steam- 
er. He also testiiies that the steamer was so far away when he first 
saw its light that the idea of a collision did not occur to him. It 
was the duty of the steamer to keep out of the way of the schooner. 
The steamer ported, presuming that the schooner would keep her 
course, and the vessels would bave safely passed if the schooner had 
not changed her course. It may be conceded that the red light of 
the schooner was seen by the steamer before the mast light of the lat- 
ter was observed by the former, and that the order to port had been 
given on the steamer before her mast light was seen on the schooner; 
but still that, under the circumstances, would not bave justified the 
latter in changing her course as she did, thereby rendering ineffective 
the effort of the steamer to safely pass to the eastward of the schooner. 
We bave presented this point in the light of the testimony of the look- 
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out of the schooner, which is consistent with the suggestion that he 
first saw the steamer's mast light after she was aport. Why he did 
not see it sooner it is difficult to understand, for he testifies that such 
lights could readily be seen at that time at the distance of one mile. 
The duties of thèse vessels were mutual, and the strict observance of 
the rule was required no more by one than the other. The rule is 
imperative, and the vessel departing from it is Hable for the damages 
resulting from such departure. As we see this case, the steamer was 
absolved unless she might hâve prevented the collision notwithstanding 
the schooner's error, and this the testimony does not show. Where 
a sailing vessel by her unnecessary déviation from her course renders 
a collision with a steamer unavoidable, the steamer should not be 
charged with damages. The Illinois, 103 U. S. 298, 26 L. Ed. 562. 

The Bergen should hâve kept her course and speed. As a matter 
of fact she was not in danger of being run down. Her officer erred 
in concluding that the steamer would not keep out of the way, and that 
such emergency existed as justified him in taking the action he did. 
The précaution taken by the steamer would hâve been effective had 
not the schooner changed her course. The steamer was not at fault. 
The schooner was. The decree appealed from should be accordingly 
so modified. 

Remanded, with directions to enter a decree in accordance with 
the views herein expressed. 

Decree modified. 



TIIE CALDY. 

THE NEW ORLEANS. 

(Circuit Court of Appeals, Fourtli Circuit. May 7, 1907.) 

No. 677. 

1. Collision— Vessel Anciioring in Ciiannel— Oestructing Passage dp 

Otheb Vessels, 

While Act Marcii 3, 1899, e. 42.1, § 1,5, 30 Stat 1152 [U. S. Comp. St. 
1901, p. 3543], providing tliat it sliull not be lawful to tie up or auchor 
vessels or otlier craft in navigable cliannels "in sueli manuer as to pre- 
vent or obstruct the passage of other vessels or craft," was not intended to 
absolutely prohibit the anchoring in navigable chanuels, it makes it un- 
lawful vvhenever the resuit is to obstruct other vessels in passing to such 
extent as to make such passing a dangerous maneuver ; and the fact that 
other vessels hâve succeeded in passing one so anchored in safety is not 
proof that her anchorage v^^as not in violation of the statute, or that she 
was not in fault l'or a collision with another vessel wMch was attempting 
to pass. 

2. Same— Steamer and Vessel Anchored in Cmannel. 

A steamship 314 feet long, whieh was anchored through the night in 
the Browerton channel of the Patapsco river, where it was GOO feet wide, 
and whieh was allowed to swing around so as to lie nearly across the chan- 
nel, £0 tliat her stem was only about 100 feet from one side, while her 
anchor chain extended toward the other, lield in fault for unnecessarily 
obstructing the channel and liable for a collision with another vessel, 
which was attempting to pass under her stern. The passing vessel also 
held in fault for not navigating with proper care and at slower speed in 
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passing, In view of the well-known tendency of vessels to sheer when near 
the edge of the chaunel. 

[Ed. Note. — For cases in point, see Cent, Dig. vol. 10, Collision, § 102.] 

Brawlej', District Judge, dissenting. 

Cross-Appeals from the District Court of the United States for the 
District of Maryland. 
For opinion below, see 123 Ped. 803. 

T. Wallis Blakistone and J. Parker KirHn, for appellant. 
Daniel H. Hayne, for appellee. 

Before GOFF, Circuit Judge, and BRAWLEY and McDOWELL, 
District Judges. 

GOFF, Circuit Judge. Thèse cross-appeals are from a decree of the 
District Court for the District of Maryland, rendered on the 7th of 
April, 1906, in the Consolidated cases of the Merchants' & Miners' 
Transportation Company, claimant of the steamship New Orléans, 
against Samuel Symonds, master and claimant of the steamship Caldy, 
and Samuel Symonds, master of the steamship Caldy, against the 
steamship New Orléans. The decree found both vessels at fault 
for a collision that occurred while the Caldy was at anchor in 
the Brewerton channel, ofï Sparrows Point, near Baltimore, about 8 :30 
p. m., on December 30, 1902. 

The libel in the former case was filed January 3, 1903, in which 
the Caldy is charged with fault in thèse particulars: That she negli- 
gently and unlawfully located herself at anchorage, that she had a nég- 
ligent and insufficient anchor watch, and that she failed to exercise 
a reasonable précaution in putting out stern anchors that she might 
lay up and down the channel. The answer of the Caldy denied the al- 
légations of the libel, and averred that when she arrived off the mouth 
of Sparrows Point channel, near where the collision occurred, ail the 
berths at said point were occupied ; that the channel leading into Spar- 
rows Point from the Brewerton channel was too narrow for the pur- 
pose of an anchorage, and that, there being no other anchorage ground 
in that vicinity, she anchored in the Brewerton channel, about oppo- 
site the mouth of the Sparrows Point channel, in such position that 
she was not an obstruction; that she complied with ail légal require- 
mentà regarding her anchor lights and an anchor watch — and charged 
that the collision was caused by the fault of the New Orléans. The 
master of the Caldy on January 13, 1903, filed his libel against the New 
Orléans, in which the allégations as made in his answer to the libel 
of the New Orléans are in substance set forth; and to this libel the 
claimant of the New Orléans, in making answer, substantially repeat- 
ed the allégations contained in its libel. A large number of witnesses 
were examined in behalf of each steamship, and a number of interest- 
ing and important questions are raised by the voluminous record pre- 
sented for our considération. The opinion of the court below is found 
in 123 Fed. 802, to which référence is made for a more particular de- 
scription of the circumstances relating to said collision. 

We fuUy agrée with the court below in finding that the Caldy was 
in fault in anchoring as she did in the Brewerton channel. We are 
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of Opinion that her anchor was considerably northward of the middle 
of the channel, and that, whatever her position may hâve been when 
her pilot left her, at the time of the colUsion she had shifted with the 
wind, until slie was lying nearly across the channel, her stern not 
quite 100 feet from the southern bank thereof, heading but Httle east 
of north ; the wind direction being from that quarter. lier pilot was 
mistaken when he located the Caldy's anchor south of niid-channel, 
else how could she, with at least 90 feet of anchor chain, herself 314 
feet long, swing with the wind across the channel, which was 600 feet 
wide, and still leave her stern about 100 feet from the southern bank, 
as the évidence shows it was at the time of the collision. If the anchor 
was at the place the pilot of the Caldy thinks it was, then when the 
wind changed, and the vessel, shifting with it, swung southward with 
stem to north, where would her stern hâve been? The court below 
found — the conclusion was irrésistible — that at the time of the collision 
the Caldy was lying nearly directly across the channel, and it is évi- 
dent that her distance from the southern bank was not far from 100 
feet; hence it follows that her stem must hâve been about 114 feet 
northward of mid-channel. It was a physical impossibility for the 
Caldy, at the time she cast her anchor, to hâve occupied the position 
relative to the middle of the channel that her crew testiiîed she did. 

Being in the position we find from the évidence she occupied, it fol- 
lows that the Caldj- did obstruct the passage of other vessels ; for as 
she was anchored some distance north of mid-channel, the wind from 
the north holding her across the channel, she naturally caused other 
vessels entitled to the southern side to fear to attempt to pass to the 
north because of the unknown length of her anchor chain, and she 
rendered the southern side at least hazardous, as was demonstrated by 
the three vessels that did succeed with difficulty in passing, and by the 
one that made the effort and failed. The fact that other vessels had 
frequently anchored in the Brewerton channel, near where the Caldy 
had cast her anchor, and that no damage resulted therefrom, does not 
prove that the Caldy was not in fault, but tends to show that such oth- 
er vessels were navigated with the prudence and judgment that un- 
fortunately we are unable to find in the seamanship of the Caldy. It 
is likely true that the Caldy at the time she anchored was headed west 
by north, and that before her pilot left her she swung with the tide and 
wind, with her 15 fathoms of chain, until her heading was east by 
north ; but still we are forced by the overwhelming weight of the évi- 
dence to the conclusion that at the time of the collision she had been 
carried by the wind, the tide not interfering, until she was heading but 
little, if any, east of north. This would place her almost directly 
across the channel, and allowing say 100 feet for the passageway south 
of her — the approximate distance given by those who passed her — ■ 
would place her considerably north of m.id-channel, with her anchor 
chain extending still farther to the northward. 

Counsel for the Caldy insist that because other vessels, both before 
and after the collision, succeeded in passing her safely, it follows she 
was properly anchored, and that she did not obstruct navigation. We 
do not agrée to this, for it does not follow that vessels of différent 
size, some requiring more speed than others, some less or more depth 
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of water, moving with varying winds and tides, some being navigated 
with more skill than others, could ail successfullj', or with the same 
degree of risk, pass her as she was then anchored. Even in this par- 
ticular instance, some of those passing, as a matter of précaution, went 
out of the channel in doing so, their draft permitting, and the others 
were materially interfered with by the sheer caused by their necessary 
proximity to the southern bank of the channel. This argument may 
show that the position of the Caldy did not prevent the passage of 
other vessels ; but it does not show that it did not "obstruct the passage 
of vessels and craft." 

The Caldy did not exercise proper care in anchoring, for she ob- 
structed the channel to a far greater extent than the necessities of the 
situation required, than the statute permitted, than ordinary caution 
should hâve suggested. When she concluded to make her temporary 
anchorage answer for the night, she might bave held her place by 
dropping her stern anchors, with which she was supplied, or she might 
hâve arranged for moving her anchor if the change of the wind and 
the conséquent swinging of the vessel rendered it expédient for her 
to do so. No such précautions were taken, the risks of the night were 
either not appreciated or recklessly assumed, and with an indifférence 
which itis désirable may never be duplicated, a careless watch was left 
on deck, ail others going below. The pilot had left them. The crew 
were strangers to the locality, absolutely ignorant concerning the chan- 
nel, without even a chart to guide them. They knew of their danger, 
for the pilot had admonished them, and the first officer was to hâve 
been called if the vessel swung; but he was not. 

We do not think the Congress intended by Act March 3, 1899, c. 
425, §, 15, 30 Stat. 1152 [U. S. Comp. St. 1901, p. 3543], to absolutely 
forbid anchoring in navigable waters, except only at such places as 
the location of the vessel would necessarily prevent the passage of 
other vessels, or obstruct them in passing to such an extent as to make 
the effort to do so a dangerous maneuver. If a vessel anchors at a 
point in a channel where, notwithstanding such anchorage, other ves- 
sels, navigated with the care the situation requires, can safely pass, 
then she bas neither violated the statute, nor rendered herself liable 
under the gênerai rules applicable to navigation, even though to a cer- 
tain extent she has obstructed the channel. 

The navigator of the New Orléans, coming down the middle of the 
channel, observed the Caldy when a mile distant and saw that she was 
at anchor, located as he thought across the channel, one-half her length 
on each side. He had therefore — provided bis location of the steamer 
was correct— the distance of 143 feet on the northern side, from which 
the anchor chain was to be deducted, in which he could pass, and 143 
feet for the same purpose between her stern and the southern bank. 
He was entitled to the southern side — to pass to the starboard — and, 
besides, as he was unaware of the length of the Caldy's anchor chain, 
which he thought was well across the channel, he concluded, as did 
the other steamers passing the Caldy that evening, that it would be 
safer to pass under her stern on the southern side. With this conclu- 
sion under then existing conditions we find no fault. But we think 
that the évidence conclusively shows he was mistaken when he located 
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the Caldy where he did, for at that time her stern was considerably 
nearer the southern edge of the channel than he had calculated it to be, 
as we hâve found from the testimony and as became apparent to him 
when his vessel sheered and refused to respond to his port wheel. 

The master of the New Orléans did not give the order to port as 
soon as he should hâve donc, nor did he seem fully to appreciate the 
danger he was incurring in his movement to pass the Caldy. The At- 
lanta ported when one-half mile from the vessel at anchor, the Georgia 
and the Howard in time to counteract, before they reached the Caldy, 
the sheer with which they both contended. The Georgia moved doser 
to the southern bank, and the Howard left the channel. The New Or- 
léans was within 1,300 feet of the Caldy when she first ported. She 
then, having steadied her helm, proceeded with the Caldy's stern light 
half a point on her port bow, until she was about 500 feet distant, 
when she again ported; but her master, seeing that his vessel was 
swinging to port and not answering her helm, gave the order to hard 
aport, hoping thereby to overcome the sheer. But he failed so to do, 
and the orders to "slow down" and "to stop," which followed, did not 
prevent the collision. Her speed increased the danger from the sheer, 
which was well known to her master, vv"ho, familiar, as he was, with 
that channel, and of the tendency of vessels to sheer when near its 
banks, should hâve guarded against it by slowing down and approach- 
ing more cautiously, thereby retaining better control of his own vessel. 
The other passing vessels evidently went by under greater speed than 
was prudent, taking the risk and fortunately escaping accident. 

The fact that the New Orléans bas also been found in fault does 
not, under the circumstances disclosed by this record, palliate the of- 
fense of the Caldy; but it does provide for her a companion in mis- 
fortune and liability. The Caldy, having violated the provisions of 
the statute applicable to her anchorage, was required, in order to ex- 
cuse her for that fault, to show, not only that her fault did not con- 
tribute to the disaster following, but also that it could not bave donc 
so. This she has signally failed to do. The decree appealed from is 
without error. 

Affirmed. 

BRAWLEY, District Judge, dissents. 



In re E. M. NEWTOX & CO. * 
SWOFFORD RROS. DRY GOODS CO. v. BRYANT. 
(Circuit Court of Appeals, Kighth Circuit. April 27, 1907.) 
No. 2,454. 

BaNKKUPTOY — StJEBEXDKB OP PrOPERTY — STIPULATION — PERFORMANCE. 

Wliere intervener surrendered possession of property received from the 
baukrupts which was to be the subject of litigation, on the faith of a 
stipulation between the intervener and the banknipt's receiver, approved 
by the référée, that intervener should lose no rights thereby, the bank- 
rupt's trustée should not be permltted to repudiate the stipulation, though 
tiie receiver and référée may bave acted Improvidently in entering into it. 

♦Rehearing denied June 17, 1907. 
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2. Chattel Mortgagês— Distinguished rKoir CONDiOTo^fAt Sale. 

. 'Intervener contraeted in writlng to deliver certain good» to tlie bank- 
• rupts prior to their bankraptey, to be sold by tbem fa the usual course 
of their business, but that tbe title and riglit of posseswiou of ail such 
goods and, ail the proceeds of sales thereof, whether in cash or in bock 
aceounts, should be vestiri and remain in intervener until the purehase 
priée of the goods liad been fuUy paid to it ; that. except for tiie right to 
resell the goods i]i the ordinary course of business, the bànkrupts should 
uot remove any from the eity in which they were dolng business; and 
that they should keep the goods insured for iutervener's beneflt Held, 
that the bànkrupts, not ,only held such goods for intervener, but were 
bound to account for and pay over the proceeds of goods sold as eollected, 
and that the contraet was therefore a conditional sale, and not a chattel 
mortgage. 

|Ed. Note.— For cases in point, see Cent. Dig. vol. 9, Chattel Mortgages, 
§ 23.] ■ 

3. BaNKEUPTOY — ^ClaIMS to PeOPEBTY WlIAT Law Goveens. 

M'here intervener in 'bankruptcy proceedings claimed certain property 
delivered to it ,iust prior tû the institution of the proceedings, whether the 
contraet under which intervener claimed was a conditional sale or a chat- 
tel mortgage, whether it was valid as between the parties, and the effect 
of interveuer's failure to record it were questions which were determi- 
nable exclusively by the local law, 

iEd. Note. — For cases in point, see Cent. Dig. vol. G, Bankruptcy, §§ 
27;i, 275, 276, 277.] 

4. Sale.s — Condiiionai, Sales — Iîecobd. 

TTnder the law of Arkansas a conditional contraet of sale is valid though 
it provides that the vendee niay sell the property in the usual course of 
business, and it is not recorded. 

IKd. Note,— For cases in point, see Cent. Dig. vol. 43, Sales, §§ 1352, 
1353, 1384, 1397, 1370.] 

5. Bankruptcy — Title of Trustée. 

The bànkrupts' trustées acquire no greater right to property which ha» 
been in the bànkrupts' possession thau the bànkrupts themselves had. 

(Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §^ 
193, 353, 1384, 1397, 1370.] 

Appeal from the District Court of the United States for the West- 
ern District of Arlcansas. 

Swofford Bros. Dry Goods Company, a corporation, appeal from an 
order denying its right to certain moneys and property in the hands of 
the trustée of E. M. Nevi^ton & Co., banlcrupts. 

Ernest S. EUis (Webber & Webber, on the brief), for appellant. 

R. L. Searcy and William H. Arnold, for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The appellant intervened in the bankruptcy 
proceedings, claiming to be the owner of certain goods, notes, and 
aceounts under the terms of a written contraet made with the bànk- 
rupts about a year before the proceedings were instituted. The con- 
traet provided, in substance, that appellant should sell goods to the 
bànkrupts to be resold by them in the usual course of their business 
in Arkansas, but that the title to and right of possession of ail goods 
delivered under the contraet and of ail proceeds of resales thereof, 
whether in cash, note, or bock account, should be vested and remain 
in appellant until the purehase price had been fully paid to it; that, 
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except for the right to resell the goods in the ordinary course of their 
business, the bankrapts should not remove them from the city in 
which they were doing business ; also that they should keep the goods 
insured for the benefit of appellant. The contract was not recorded. 
Thereafter, and at a time when the bankrupts were insolvent and ap- 
pellant knew it, they turned over to appellant the remainder of the 
goods then on hand and certain notes and accounts, which were claimed 
to be proceeds of other goods obtained under the contract and resold 
by them to their customers. The notes were indorsed and the accounts 
assigned in writing to appellant. Three days afterwards voluntary 
proceedings in bankruptcy were commenced and an adjudication was 
made. A receiver was appointed, who demanded possession of the 
property from appellant. The demand was refused. Subsequently, 
however, the goods, notes, and accounts were delivered to the receiver 
under a written stipulation made with the approval of the référée in 
bankruptcy that the appellant should not be prejudiced thereby ; that, 
while the property might be converted into cash, the proceeds should 
be held to abide tlie final détermination of the controversy as to the 
ownership. The receiver succeeded himself as trustée. The goods 
were sold, and part of the notes and accounts were collected by him. 
By its intervention the appellant sought the proceeds of the sale and 
the collections and such of the notes and accounts as remained on 
hand. On final hearing the district court held that the contract under 
which appellant sold the goods to the bankrupts was in efïect a chat- 
tel mortgage, and not a contract of conditional sale; that it contem- 
plated that the bankrupts as mortgagors should retain possession of 
the goods with authority to resell them in the usual course of their 
business, and without obligation to pay over the proceeds to the 
appellant; and that it was therefore fraudulent and void under the 
doctrine of Twyne's Case, 1 Smith, Lead. Cas. (7th Am. Ed.) 53, ob- 
taining in Arkansas. 

The case must be considered upon the assumption that the goods 
which were returned to the appellant three days before the commence- 
ment of the bankruptcy proceedings were part of the identical goods 
originally sold by it to the bankrupts under the contract, and also 
that the notes and accounts were proceeds of like goods. When the 
bankruptcy proceedings were commenced, the appellant was in the 
possession of the goods, notes, and accounts and claimed them ad- 
versely to the receiver. It refused to surrender them until a stipula- 
tion recognizing the verity of the facts as claimed by it to exist was 
made with the approval of the référée. Upon the faith of that stipula- 
tion the court of bankruptcy acquired possession. By voluntarily 
yielding possession of property which was to be the subject of litiga- 
tion the appellant parted with an advantage well recognized in the law ; 
and the agreement that its rights should not be prejudiced thereby, 
and that the facts existed upon which its claim of title was predicated, 
should not be permitted to be repudiated, especially since it received 
the solemn sanction of the court of bankruptcy, and since the trustée 
whose présent possession dépends upon the act of the receiver holds 
fast to the advantage secured. There was no fraud practiced by the 
appellant in securing the stipulation, and the fact that the receiver 
and référée may possibly bave acted improvidently afïords no suf- 
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ficient cause for ignoring its terms. Therefore, the only questions 
that are open are those which arise from the face of the original con- 
tract, the failure to record it, and the fact that tlie appellant secured 
possession of the property on the eve of the proceedings in bankruptcy 
with knowledge of the insolvent condition of the bankrupts. 

We are not able to assent to the contention that tlie contract au- 
thorized the bankrupts to resell the goods in the usual course of their 
business without obligation to pay the proceeds to appellant. The ap- 
pehant expressly reserved the title to the proceeds, in whatever form 
they might be, and the right to take possession of the notes and ac- 
counts arising from resales and cohect them for itself. They were 
property of appellant in the hands of the bankrupts. An obliga- 
tion of the bankrupts to account for and pay over what they col- 
lected of the proceeds is implied, and a default in performing it 
would be a breach of contract as much as if a mortgagor of chat- 
tels withovTt power of sale should neverthcless dispose of the mort- 
gaged property and appropriate the proceeds to his own use. Wheth- 
er the contract under which appellant claims is one of conditional 
sale or is a chattel mortgage, and, as between the parties there- 
to, whether it is valid, and what the effect of the failure to record 
it may be, are questions to be determined exclusively by the local law. 
Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 
577; Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 567, 49 L. 
Ed. 956; York Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 
50 L. Ed. 782. Whatever may be the law in some jurisdictions it is 
authoritatively settled in Arkansas that a contract of conditional sale 
is valid notwithstanding it contains a provision that the vendee may 
sell the property in the usual course of his business. 

Triplett V. Implement Co., 68 Ark. 230, 57 S. W. 261, involved a 
contract of that character, and the conditional vendor was allowed 
to recover the goods from the vendee's assignée in insolvency who 
had taken possession of them. The court cited with approval Perkins 
V. Mettler, 126 Cal. 100, 58 Pac. 384, Dewes Brewing Co. v. Merritt, 
82 Mich. 198, 46 N, W. 379, 9 L. R. A. 270, and Baring v. Galpin, 
57 Conn. 352, 18 Atl. 266, 5 L. R. A. 300. In One of thèse cases the 
contract of conditional sale of a stock of merchandise expressly pro- 
vided that the vendee might resell in the usual course of business, 
and in the other two cases resales by the conditional vendees were held 
to hâve been in contemplation. In ail of them the contracts were 
sustained as contracts of conditional sale. The contract involved in the 
Arkansas case provided that the title of the vendor should extend, 
not only to the property, but also to the proceeds of sales thereof 
made by the vendee. It is true that, in this connection, the court ob- 
served that, if the goods were sold by the vendee, they were to be 
sold as the property of the vendor, but we are unable to perceive how 
this différence is of importance in considering the peculiar circum- 
stances of this case. If a conditional vendee sells the goods and min- 
gles the proceeds with proceeds of his own goods so that they become 
indistinguishable, the vendor may lose title, but the case bef ore us 
présents no such difficulty. It was expressly agreed in the stipulation 
that the notes and accounts involved hère were the proceeds of goods 
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delivered to the bankrupts under the contract of conditional sale, and 
tliat agreement obviâtes ail difficulties in tracing title. Observing the 
ternis of the stipulation, there vvas no admixture of the proceeds of 
sales by the bankrupts with the proceeds of other goods. It was as 
though no other goods had been sold or as though the sales had been 
made in the name of the appellant and the notes and accounts taken 
accordingly. Therefore, under the stipulation and the rule of Trip- 
lett V. Implemcnt Co., it must be held that, as betvveen the appellant 
and the bankrupts, the former was the owner of the goods, notes, and 
accounts in controversy. And further that, under the doctrine obtain- 
ing in Arkansas, it would bave remained such owner even had an as- 
signée in insolvency of the vendee hrst secured possession of them. 
There is no law in Arkansas requiring a contract of conditional sale 
to be filed or recorded in any public office. 

Notwithstanding the views which this and other courts bave at 
times entertained as to the eflfect of an adjudication in bankruptcy, 
and the right and title of the trustée resulting there from, it bas been 
definitely settled by the Suprême Court that the trustée is vested with 
no better right or title than belonged to the bankrupt; that be stands 
simply in the shoes of the bankrupt, and as between them he bas no 
greater right. York Mfg. Co. v. Cassell, supra. The right of appel- 
lant in this case did not first corne into existence when it took posses- 
sion of the property in controversy on the eve of the bankruptcy pro- 
ceedings. On the contrary, it was secured by the contract which was 
executed almost a year before, and it is that date which we must re- 
gard rather than the date when possession was taken. 

The order of the District Court must therefore be reversed, and the 
cause remanded for further proceedings in conformity with this opin- 
ion. 



DELAWARB & H. R. CO. v. WILKINS. 

(Circuit Court of Appeals, Second Circuit. April 30, lOOT.) 

Ko. 16. 

Railroads — Peksons on Track — LicENSEEs — ^Caee Reqxjiebd. 

As agîiinst a bare licensee a railroad company niay run its trains In 
the usual way, withont spécial précautions, it tiie circumstances do not of 
themselves give warning of his probable présence, and he is not seen until 
it is too late to prevent injury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, § 1236.] 

Négligence — Contributoky Négligence — Question eoe Juby — ITedebal 
Courts. 

A fédéral court is not bound under ail circumstances to submit the 
question of contributory négligence to the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, § 299.] 

Railroads — Pebsons on Tback — Licensees — Death — Contbibutort Nég- 
ligence. 

Intestate was killed while wallîing as a licensee along defendant's 
railroad track. He was aware of the approach of the train, and stepped 
outside the rails to stand until it should pass him, not appreciating the 
fact that a curve at the point where he was standing would cause the 
"bucking-beam" of the engine pilot to project further than usual. He 
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stood so close to the traek that he was hit by tlie beam, tliough a single 
step back would hâve placed him in a position of safety. Held, that in- 
testate was négligent as matter of law. 

lEd. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, §§ 

128G, 1287.] 

In Error to the Circuit Court of the United States for the District 
of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the Circuit Court, entered upon a verdict in favor of défendant in er- 
ror, who was plaintiflf below. The action was brought to recover 
damages for the death of plaintifï's intestate, who was killed by being" 
struck by an engine operated by défendant on its railroad. 

F. W. Maloney, F. M. Butler, and W. B. C. Stickney, for plaintifï 
in error. 

O. M. Barber and M. C. Webber, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. Between the railroad station at Rut- 
land and that at Center Rutland, nearly two miles westerly, the tracks 
of the Rutland Railroad Company and of the Delaware & Hudson 
Company run substantially parallel, on the same roadbed and close 
to each other, the track of the Rutland lying northerly of that of 
the Delaware & Hudson. About a quarter mile easterly from the 
Center Rutland station a highway crossed both tracks at right an- 
gles. This was known as the "Ripley crossing." Genovesi, plain- 
tiff's intestate, lived in a house just south of Ripley crossing, and was 
employed in a shop of the Vermont Marble Company, located a short 
distance west of Center Rutland station. Such résidence and employ- 
ment had continued for about six months previotis to the accident. 
From a marble mill located south of the railroads and east of Ripley 
road a spur — called also the "C. & P." track — runs diagonally across 
the highway northwesterly till it makes a switch connection with the 
Delaware & Hudson track. It crosses the highway about 60 feet 
south of the Ripley crossing, and the switch is located 280 feet west 
of the same crossing. Eastward of Ripley crossing, and between it 
and another crossing (known as "Chafïee crossing"), there was a 
signal post south of the track, intended to warn the engineer of a west- 
bound train of the condition of the switch, with which latter it was 
connected by signal wires which ran to the switch target and for a 
considérable distance beyond it. From the Ripley crossing to near the 
switch the roadbed was about on the same level with the ground on 
both sides, except that there were ditches on each side of the roadbed. 
Somewhere near the switch an embankment commenced; that is, the 
roadbed is raised quite a little above the land adjoining on the south 
side. On the north side the land is as high as the roadbed or a little 
higher. From the switch target to the place where the northerly of 
the C. & P. rails first reaChes the southerly Delaware & Hudson rail 
the distance, was 71 feet, and it was nearly twice as far to the place 
; where that C. & P. rail crossed the line of signal wires. The C. & P. 
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roadbed, the main roâdbed, and the triangle of land bounded by those 
two roadbeds and the Ripley crossing were about on a level. After 
the accident Genovesi's body was found south of the Delaware & 
Hudson road, at the foot of the embankment, 35 feet from the Dela- 
ware & Hudson track and 17 feet west of the line of the switch target. 
From a point 8,35 feet east of the switch target to the target both 
roads (Delaware & Hudson and Rutland) run on a médium curve (a 
two-degree curve) towards the right or northerly. The distance be- 
tween the south rail of the Delaware & Hudson and the signal wires 
varied from six to nine feet, and the projection of the ties beyond the 
south rail varied from a foot and six inches to two feet. 

On the morning of November 23d at G :07 a west-bound passenger 
train of the Delaware & Hudson left the station at Rutland. It was 
a regular train due to leave at 6 :05 a. m. Before getting out of the 
yard at Rutland, it was delayed a few minutes by a long freight train 
of the Rutland Road, which was crossing from the freight yard on the 
left to the main Rutland track on the right of the Delaware & Hudson 
track. While waiting for the freight train to pass in front of him, 
the engineer of the Delaware & Hudson train extinguished the head- 
light on bis engine. The freight train was also bound west, and, as 
it traveled more slowly than the Delaware & Hudson train, the lat- 
ter had almost overtaken the engine of the freight train at Ripley cross- 
ing. Concededly Genovesi was struck somewhere near the switch 
target, and knocked off the embankment. When found, there were 
scratches on his face, bruises on his body, and he was lying face down- 
ward, with his neck dislocated. He was dead. The express stopped 
a little beyond the switch target, and the fireman came back with a 
lantern to find the man who had been hit. 

It appeared that the track and roadbed between Chaffee crossing 
and Center Rutland station had been used to a considérable extent 
continuously for several years by the public as a short eut to mills or 
marble yards. That fact was known to défendant, which had en- 
deavored by putting up signs and by scattering coarse stones along the 
roadbed to put a stop to it; but without success. Although the pub- 
lic were never invited to go upon the roadbed (except to cross it at the 
regular crossings) — either directly or indirectly as a convenient means 
of access to or from stations or waiting trains — the évidence warrants 
the conclusion that the persons who thus used the track for their own 
convenience were licensees. An examination of the Vermont cases 
cited on the briefs does not indicate that a railroad is held to any 
greater obligation of care towards licensees in that state than in other 
jurisdictions; the gênerai rule being that: 

"As against a bare Hcensee a railroad company bas a right to run its train 
In the usual way, without spécial precaxitions, if the circunistances do not of 
themselves give warning of his probable présence, and he is not seen until 
it is too late." 

Chenery v. Fitch. R. R., 160 Mass. 311, 35 N. E. 554, 28 L. R. A. 
575 ; Keller v. Erie R. R., 183 N. Y. 67, 75 N. E. 965 ; Penn. R. R. v. 
Martin ,(C. C. A., Third Circuit) 111 Fed. 586, 49 C. C. A. 474, 55 L. 
R. A. 361; Butler v. N. Y. C. & H. R. R. (C. C. A., Second Circuit, 
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March 26, 1907) 152 Fed. 976 ; Non Pac. R. R. v. Jones (C. C. A., 
Ninth Circuit) 144 Fed. 47, 75 C. C. A. 205. 

It will not be necessary, however, to discuss the law or the facts 
bearing upon that branch of the case. We are of the opinion that it 
was error to deny the motion made at the close of the case to direct 
a verdict in defendant's favor on the ground that, while using the de- 
fendant's track and right of way for his own convenience, plaintiff's 
intestate "did not exercise the care and prudence which the law re- 
quires, and was guilty of contributory négligence." 

It is contended by plaintiff that in the fédéral courts the question of 
contributory négligence is always one for the jury to pass upon. This 
is not so. Elliott v. C, M. & St. P. R. R., 150 U. S. 245, 14 Sup. Ct. 
85, 37 L. Ed. 1068 ; N. P. R. R. v. Jones, 144 Fed. 47, 75 C. C. A. 205. 
The case at bar differs from some which are found in the Reports, 
where there was no eyéwitness of the accident or of the movements 
of the deceased immediately anterior thereto, and in which the jury 
hâve been allowed to infer the facts from the appearance of the body 
and the conditions of the locality and of the car or engine, coupled 
with a presumption arising upon the "natural instinct of self-preserva- 
tion." In St. Louis & S. F. R. R. v. Chapman (C. C. A., Eighth Cir- 
cuit) 140 Fed. 129, 71 C. C. A. 523, it was held that the doctrine that 
a person is presumed to hâve exercised due care to protect himself 
from injury, if applicable at ail in the case of a person who goes upon 
a railroad crossing at night where there is known danger from moving 
engines on the tracks, is only so in the absence of any testimony ex- 
planatory of his conduct at the time and of the manner of his injury. 
The narrative of the transactions in the case at bar is as follor.s 

Moriglione, a witness called for the plaintiff, who lived with Geno- 
vesi in the same house near the Ripley crossing, testified: That they 
were accustomed in the morning to go to work together, timing theni- 
selves by the Delaware & Hudson express, generally starting after it 
went by, but sometimes starting ahead of it when it was late, as it 
sometimes was, and that they both knew that at about 6 :10 the train 
used to go by, and that they used to wait for it ; that on the morning 
in question, a very dark morning, they left the house at 6 :10 ; it being 
time to start for work, witness not knowing of the Delaware & Hud- 
son express having passed. They came out of the house together, and 
walked down the spur (C, & P.) track towards the Delaware & Hud- 
son track ; Genovesi being in advance. As the witness drew near the 
Delaware & Hudson, he saw the two trains approaching, and stopped 
at the end of the spur track to let them go by ; the freight train being 
in the advance. As soon as they passed, he went along the spur into 
and along the main track of the Delaware & Hudson, and saw a train 
stop and a fnan with a lantern corne out, whereupon he stopped and 
looked, and saw Genovesi lying dead. The last he saw of Genovesi 
the latter was going towards his work, but witness seems not to hâve 
noticed him after he himself stopped to wait for the train. There is 
nothing remarkable in this last statement. There was no reason why 
the witness should hâve called out or urged Genovesi to stop and wait 
with him on the spur, becàuse on the roadbed of the Delaware & Hud- 
son, as has been seen, there was at least until one got some distance 
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beyond the switch a safe place to walk alongside of and close to the 
signal wires, which were from six to nine feet from the rails. No 
doubt Moriglione supposed that Genovesi had seen the approaching 
trains which he himself had noticed, and would keep away from the 
vicinity of the rails. 

Plaintifï's witness Mecier was walking west from Chaffee crossing 
between the tracks of the Rutland and the Delaware & Hudson. 
He heard the whistle and bell of the freight train, and looked back, but, 
being then near the Ripley crossing, kept on until he reached it, when 
he got ofï the roadbed altogether, stepping into the triangle between 
the spur and the Delaware & Hudson and beyond the line of signal 
wire. He was about six or eight feet west of the crossing when the 
freight began to go by him, and, while he was standing there, the 
Delaware & Hudson express also passed him. He noticed the ap- 
proach of the latter train a few seconds after he got off from the track. 
He says that, when the Delaware & Hudson passed, he stood some- 
what west of the crossing, about halfway between the crossing and 
where the spur rail runs in; but he nowhere qualifies the statement 
that he was near to the crossing when he got o£f the tracks after see- 
ing the freight train. Just before this witness reached the Ripley 
crossing he saw two men (undoubtedly Genovesi and Moriglione) 
start from the houses towards the C. & P. track, and proceed along 
the spur. Just as witness was going across the Ripley crossing, he 
saw one of thèse men go by the spur over onto the Delaware & Hud- 
son track. He did not notice him thereafter, and the last he saw of him 
he was walking between the rails of the Delaware & Hudson track. 
Evidently he thought the position an unsafe one, because he testifled 
it was bis intention when the train went by to look ahead to see what 
happened. Just after the train went by him he looked and saw the 
man go up in the air about four feet, and then down the bank. The 
train was between them, and he could not see how he was struck ; and 
did not take any notice of him after he saw him go on the track where 
he went until he saw him in the air. 

The engineer of the express testified that, when he was a little to 
the east of the Ripley crossing, he saw a man come out from in front 
of the Rutland freight engine wdiich was ahead of him, that the man 
looked up towards him and crossed over towards the witness' left, 
apparently crossing the Delaware & Hudson to the south to get out 
of the way of the train. He was a considérable distance ahead, amply 
sufficient to clear the tracks. The engineer was sitting on the right- 
hand side of the cab, so the man soon passed out of his range of vision, 
and he supposed he had reached a place of safety until he heard the 
fireman, who was lookout on the left-hand side, call out, "We struck 
a man," whereupon he came to a stop as soon as he could, using "emer- 
gency" brake. The engineer estimated that the man he saw coming 
out from in front of the Rutland freight was somewhere near the 
switch target. If this estimate is correct, the man the engineer saw 
crossing to southward was undoubtedly Genovesi, who had (since 
Mecier saw him) got over as far as the Rutland track. Plaintiff's 
counsel contends that the engineer is mistaken in his estimate, and 
that the man he saw was really Mecier. We are not inclined to this 
153 F.— 04 



850 153 FEDERAL KBPORTEa. 

conclusion, because Mecier got off the tfacks close to the crossing, al- 
though he subsequently moved further west into the triangle; and ît 
seems singular that the engineer should be so far out of his way in 
estimàting distance. The switch-target is 280 feet from the crossing. 
But really it makes little différence if it was Mecier whom he saw. 
The only resuit would be a finding that Genovesl had not at any time 
that morning got north of the track between the rails of the Delaware 
& Hudson where Mecier saw him walking. 

The fireman testified that he was sitting on the left-hanc side of the 
cab; that it was not daylight and it was not dark, and that he could 
see the track 200 or 300 feet ahead (the train was running on a curve 
to the right), and could see a man at that distance if one were there; 
that, while thus looking out and when they had got on the west side 
of the Ripley crossing, he saw a man step outside of the rail not a 
grcat way ahead, looking at the train; that he stepped over in fi-ont 
of the left side as they went west, and stood right outside the end 
of the ties with his face towards the train, and that witness supposed 
he was out far enough to clear the track. He did not undertake to 
estimate the man's distance ahead when he thus saw him, but esti- 
mâtes that there could not over four or five seconds bave elapsed when 
he was struck by the bucking-beam of the engine and knocked down 
the embankment. This is the heavy timber covered . with iron plate, 
which is located cross-wise across the front of the engine above the 
cowcatcher, and projects on each side about as far as the ends of the 
ties. When rounding a curve, the sharper the curve the more the 
bucking-beam projects out. It niight be from four to six inches more 
than usual. The fireman called out, as stated before, the train was 
stopped, and he went back with a lantern, and, with others, found 
the body. 

Plaintiff's counsel contends that the fireman's testimony is not en- 
titled to considération. He was cross-examined at great length as to 
what détails of dress and personal appearance he noticed in the man 
he saw. Like many other inexperienced witnesses, he thereupon be- 
came voluble as to a number of wholly irrelevant détails, irrelevant be- 
cause no one disputes the proposition that the man whom the engine 
struck was Genovesi. We find nothing to impeach the witness, and no 
contradiction of his story on any material points. Moreover, it fits in 
with the other testimony and is corroborated by the testimony of the 
doctor called by plaintiff as to the condition of Genovesi's body. Evi- 
dently his neck was broken by the fall. There were contusions on the 
right shoulder and right bip, more swollen on the hip than on the 
shoulder. The bucking-beam would be about at the height of his 
hip. Whether there is some projection higher up on the engine 
does not appear. There can be no escape from the conclusion that 
thèse contusions mark the place where the blow was delivered which 
hurled him off the bank. If he had been overtaken while walking, uti- 
con&cious of danger, between the rails, as Mecier saw him, thèse 
marks would bave been on his back. If he were crossing the track 
trying to get out of the way to the southward onto the safe part of 
the roadbed near the signal wires, the marks would bave been on 
the left side. Being on the right side, they furnish the strongest cor- 
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roboration of the story of the fireman as to where Genovesi was 
standing when he was struck. But, even if the évidence of the 
fireman were thrown out of the case, and the évidence of the engineer 
confined, as plaintifï contends it should be, to Mecier's movements, 
then we hâve Genovesi, familiar with the locality and awarc that a 
train was due, failing to keep himself on the part of the roadbed 
where he could stand or walk with safety, but going, instead, unneces- 
sarily so close to the track as to expose himself to being hit by pass- 
ing trains when a single step would hâve put him out of danger. 

There can be no doubt, however, that, aware of the approach of the 
train, he stepped outside the rails to stand till it might pass him, 
and, not appreciating the fact that a curve would cause the bucking- 
beam to project further than usual, stood so close to the track that 
he was hit, instead of stepping back, as he might hâve donc, to the 
signal wires, or even over them and a bit down the slope. 

Within the principles laid down in St. Louis & S. F. R. R. v. Chap- 
man and Elliott v. C, M. & St. P. R. R., supra, the jury should 
hâve been instructed to find for the défendant. 

Judgment reversed, and cause remanded for a new trial. 



THE UMBRIA'. 

THE CHARLES E. MATTHEWS. 

(Circuit Court of Appeals, Second Circuit April 30, 1907.) 

No. 246. 

Collision — STEAMsniPs— Négligence— Starboabd Hand Rule— Violation. 
A steamship observed a tug and tow nearly a mile distant in the 
channel et the upper New Yorlc Ilarbor. The tiig at this tiiue appeared at 
a point oa the steamer's port bow with her tow in a westerly direction 
aeross the fairway of the cbannel, and bound across the steamer's course. 
The tug and tow in fact were not moving, but the tug was attempting 
to talce oae of its scows alongside and shorten the hawser on the other. 
When the steamer approached she blew two whistles, which were not 
answered, and then blew two more, with a similar resuit, about 10 sec- 
onds intervening. Between the whistles the wheel was put hard astar- 
board, so that the steamer's course was changed 20 degrees, in an at- 
tempt to pass astern of the tow. Being unable to accomplish this, an at- 
tenipt to stop was made which was ineffectuai, and a collision resulted. 
Eeld, that the steamer was the privileged vessel required by article 21 
to Iceep ter course and speed until she had received a signal fr»m the 
tug, and was therefore at fault in violating the starboard hand rule ; and 
the tug was also at fault in attempting to perform her maneuver, which 
occupied trom 500 to 750 feet of the channel, at a point where it was less 
than half a mile in width, and at a time when seagoing vessels were 
known to be due, without having some one In the pllot house of the tug 
on the looUout to answer and give signais. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 79.] 
Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal by ail parties from a decree of the District Court for the South- 
ern District of New Yorli awarding damages In the sum of $17,363.23 to the 
libelant for Injury to bis scow Bustained by collision with the Umbrla op- 
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posite Bay Ridge, In the Upper Bay of New York, while the scow was lu 
tow of the tug Matthews. ïhe District Court helcl both the tug and steam- 
ship at fault and adjudged that one-half of the above amount be recoverable 
against each vessel. Both appeal. 

The libelant also appeals, insisting that the comralssioner and court errone- 
ously disallowed $3,000 paid by it for repairs of the scow. The witnesses as 
to the collision, with one unimportant exception, were examined before the 
district judge. The opinion of the district Judge, conflrming the report of 
the commissioner upon the question of damages, is reported sub nom. The 
Umbria (D. 0.) 148 Fed. 283. 

J. Parker Kirlin, for the Umbria. 

Chas. C. BurUngham, for the Matthews. 

E. C. Benedict, for Hbelant. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The Umbria was condemned in the District 
Court for starboarding vvhen she should bave held her course under the 
starboard hand rule. She was also held to be in fault for not stopping 
and reversing sooner. The tug was held to be négligent because, for 
her own convenience, she stopped in a navigable channel and permitted 
her tow to drag out astern, thtis closing to navigation a considérable 
portion of the fairway. We think the District Court correctly disposed 
of the case and will indicate otir reasons for holding both vessels in 
fault. 

First, as to the Umbria. The collision occurred December 24, 1905, 
at about 8 :21 in the morning. There was a little haze on the water 
but nothing to prevent objects being seen a long distance away. In 
fact the master of the Umbria testified that "you could see a safe 
distance, for a December morning." He saw the Matthews when 
she was a mile distant. There can be no doubt that at this time the 
starboard hand rule applied. The answer of the Umbria admits this 
as follows: 

"After leaving Robbins' Reef Light abeam the Umbria slghted a mile or 
more distant, a tug [the Matthews] one point on her port bow. * * * Ap- 
parently, said tug, with her tow, was under way in a westerly direction across 
the fairway of the channel and bound across the course of the Umbria." 

To the same effect is the testimony of Capt. Stephens : 

"I should say from where I stood that he [the tug] was nearly rigbt ahead, 
perhaps a few degrees on the port bow, the scow was a point and a half on the 
port bow I should say." 

The pilot testified: 

"When I first saw her [the tug] I thought the tow was going across the 
channel ; of course she had me on her starboard-haud, the tow boat was right 
ahead of me and the scow on our port bow one point." 

In The Gladys, 144 Fed. 653, 75 C. C. A. 455, we held that "the 
tug and barges for the purposes of navigation with référence to oth- 
ers are to be regarded as a single vessel." 

Indeed, the counsel for the LJmbria concèdes that "the court was 
right in holding that the case fell under starboard-hand rule." The 
Umbria was the privileged vessel, required by article 31 to keep her 
course and speed, at least until she had received the assent of the 
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tug to navigate contrary to the rule. To demonstrate that her con- 
duct was in complète disregard of the rule it will only be necessary to 
refer to her navigation from the moment she saw the Matthews until 
she collided with the tow, as described by the pilot who had her in 
charge. liis testimony bearing upon this question is in substance, as 
follows : 

"The report was 'tug riglit ahead,' scow on her port bow, about a point 
astern of the tow. I blew two whistles, I got no answer ; I blew two more 
and no answer. I put my wheel harcl astarboard before I blew the second 
whistle. The order to the wheel was starboard and hard astarboard. I gave 
the order to starboard between the whistles. There was about ten seconds be- 
tween those two signais. I got no answer whatever to thèse signais. I 
blew no danger signal. I blew two whistles that is the only signal I blew. 
I did not wait to get a reply, I starboarded my helm right away. The first 
order was hard astarboard. When I found the tug lying still it didn't pass 
througb my niind that I could go on either side. There was only one way 
for me to go, astern. lly helm was starboarded and I Icept it there ; it was 
my duty to pass to the eastward ; there was plenty of water." 

The pilot's idea of correct navigation in such circumstances is stated 
by him as follows : 

"Q. If you had supposed that the Matthews and her scow were not moving at 
a!I when you first lool^ed at her througb the glasses would you starboard your 
helm and try to go astern? A. I would. It is always a proper thing to go 
astern of every vessel wlien you bave room and get a chance. 

"Q. No matter wlietber you hâve right of way or not? A. Go astern. Blow 
your whistle — the first man that blows the whistle bas got right of way in 
any harbor. 

"Q. You thiuk it is différent from sea? A. Yes. At sea they blow one long 
blast, in the harbor they blow one and two. 

"Q. Wboever blows first must stick to it? A. Yes, sir; and the man that 
blows a cross whistle be does wrong. 

"Q. That is your view from your expérience as a Sandy Ilook pilot? A. 
Yes, sir." 

Not only did the pilot fail to observe the rule but he completely re- 
versed it. He acted apparently upon the supposition that his was the 
burdened vessel, and the Matthews the privileged vessel. Instead of 
holding his course he gave two blasts and immediately, without wait- 
ing for a reply changea his helm to hard astarboard so that the Um- 
bria changed her heading 20 degrees. The violation of the rule was 
deliberate and occurred when the vessels were a mile apart and before 
the Matthews had indicated her intention in any way. 

We are not called upon to décide what the Umbria should hâve donc 
or speculate as to the resuit if she had obeyed the rule. It is enough 
that she disobeyed it at a time when for aught that appeared the 
Matthews was intending to follow it. 

The district judge also condemned the course of the Umbria for not 
stopping and reversing sooner. It is true that up to the time when 
Capt. Stephens interfered and gave the order to "stop her" the Um- 
bria had been going under a fuU speed order. It is also true that 
the captain testiiîed that had the scow been three lengths instead of 
one length away when the order "full speed astern" was given there 
would hâve been no collision. We are inclined to think, however, 
that the failure to stop sooner was not a fault but an error of judg- 
ment in extremis. 
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Was the Matthews in fault? The District Judge found that the 
"collision was as near as may be about the middle of the channel." 
The testimony on this point is very conflicting; it is impossible to lo- 
cate the place with perfect accuracy and we are unable to say that this 
finding is against the weight of évidence. The collision certainly oc- 
curred in the channel and that, too, at one of its narrowest points, 
about a third of a mile below the bell buoy at Bay Ridge where it 
is, probably, a little under half a mile in width. A strong flood tide 
was running, and it was Saturday morning when every pilot in the 
port knows that a large number of océan steamers are arriving and 
departing. 

The Matthews stopped with two scows in tow, on hawsers aggregat- 
ing 220 fathoms, somewhere about a mile above Fort Wadsworth, 
to take the first scow alongside and shorten the hawser of the second 
before entering the Kills. During this maneuver, which took over 
twenty minutes to exécute, the entire fîotilla was drifting with the tide 
so that just before, and at the time of the collision, the distance from 
the bow of the scow, which was lashed to the Matthews, to the stern 
of the scow that was sunk, was from 500 to 750 feet. Thèse vessels 
were on a line almost athwart the channel. It was probably necessary 
to exécute this maneuver, but it does not appear that it was necessary 
to exécute it in a crowded channel and in such a manner that nearly 
a quarter of the channel was blocked for twenty minutes. The work 
of rearranging the tow was carried on without the slightest regard to 
other vessels navigating the channel. The master of the Matthews 
was in the cabin asleep. There was no lookout. Every one on the tug 
was below except the mate and two deck hands, who were engaged in 
heaving in the hawser by the steam capstan, which was located aft on 
the deck. The mate heard the Umbria's signais but paid no attention 
to them. In fact, nothing was donc by the Matthews until the scow 
was almost in the jaws of collision when her engines were ordered 
"slow ahead." 

The Matthews was at fault for executing a maneuver, which re- 
quired so much time and occupied so much space, so near the center 
of the channel without taking précautions to prevent passing steamers 
from being misled. It is not shown that it was necessary for her to 
occupy the channel at ail and she certainly could hâve made the change 
at the edge of the channel with almost absolute safety. Having chosen 
the channel itself as the theater of her opérations she should hâve had 
a compétent lookout constantly on duty and should hâve been ready 
at ail times to answer and give signais and to act promptly in order to 
prevent disaster to herself, to her scows and to others. With no one 
awake in the pilot house this was impossible. 

On the question of damages the libelant was given unusual oppor- 
tunities to prove the amount of his loss. The commissioner's original 
finding was reopened to give the libelant another opportunity to ob- 
tain the necessary proof, hut in this he failed again, in the opinion of 
the commissioner, and a second award to the same effect was made, 
which was carefully reviewed by the judge who decided that the com- 
missioner had reached a just conclusion. 
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We hâve cxamined the record vrith care and are not satisfied that a 
ijnding of fact reached after so care fui and painstaking an investiga- 
tion should be disturbed. 

The decree is affirmed, with interest, but without costs of this court. 



THE ST. GOTHARD. 

(Circuit Court of Appeiils, Second Circuit. April 3, 1907.) 

No. 231. 

Shipping — Stevedores — Injuries — Neglioence of Ship. 

Plaintiff, a stevedore eiigaged in unloadiiig bags of .sugar froni the hold 
of a vessel, was injured by tbe falling of a sling eaused by the brealcing 
of the ro])e fall as tbe sliiis caught under the coamings of the betweeu- 
declîs hatch. Tbe fall provided for use at sueli hatch was made of wire, 
but sliortly before the iujury the stevedores not euiployed by the ship had 
.substituted the rope fall in order to use the wire fall at auother hatch. 
The rope was a four-inch one, and, if properly used and inspeeted, was 
fully capable of tbe work iu haud. The ship had also provided an abun- 
dance of spare falls, both wire and rope, which were at the service of the 
stevedores whenever any fall indicated that a change was required, aud 
the ship's ofïicer. on noticing the change, aslced concerning it, and the 
foreuian replied that the wire fall was wanted elsewliere, aud that the 
rope was quite gcx)d to lift auything tbey wauted to lift. Held, that 
the ship was not négligent nor responsible for the breaking of the rope. 

[Ed. Note. — For cases in iioint, see Cent. Dig. vol. 44, Shipping, § 350.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court (149 Fed. 790) holding the steamer liable for injuries sustained 
by the libelant, who was working upon lier as a longshoreman. 

J. Parker Kirlin and Charles R. Hickox, for appellant. 
Lorenzo Ullo, Albert M. Yuzzolino Ullo, and Ruebsamen &. Yuz- 
zolino, for appellee. 

Before WALLACE, EACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. The main facts of the case are set 
forth in the opinion of the district judge as follows: 

"The vessel in its charter party agreed to furnish tackle for loading and 
discharging cargo. At each hatch a fall was provided to lift the cargo (bags 
of sugar) from the hold, and, save at the bunker hatch, tbere was auother fall 
to carry out-board and deposit it on the dock. AU falls of the first class were 
made of wire, a;nd ail of the second class were made of rope. At the spare 
biuiker hatch but one fall was used, and that was uiade of wire. ïhe ship 
discharged a part of her cargo at Yonkers, and then went to Arbuckle's dock 
in New ïork, where, after the work had begun. the stevedores not employed by 
the ship substituted tbe rope fall of No. 3 for the wire fall at the spare bunker 
hatch, for the probable reason that the wire fall was ou account of greater 
length more available at No. 3 hatch. The libelant, a longshoreman emijloyed 
by the Arbuckle eompany, was in the hold under the spare bunker hatch mak- 
ing up the slings. As a sling contaiuing five bags was rising, it caught under 
the coamings of the between-decks hatch, and thereupon the rope broke and 
the sling fell upon llbelant's knee, causing serious iujury. Some portion of 
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the rope was produced in court on the trial April 4, 1806, and as it then ap- 
peared was unfit for tlie purpose of a fall. The rope had been used sonievvliat 
since tlie accident, which was October 9, 1905. • * * The sling came into 
contact with the coatning. The winch continued to worli and the rope brolîe. 
* * * The liatch was 14 feet athwartship and 5 feet 6 inclies fore and aft, 
and through this opening in rapid diseharge of cargo the sling was tal^eu. The 
collision with the coamings at tiines was expectable, and a fall was requirod 
that should withstand reasonably the shock of such contact. To nieet this 
demand the ship had provided and rigged wire falls, and the stevedores had 
for their own convenience substituted the rope." 

The district judge held the ship hable because it did not "use suitable 
care to furnisli falls that would meet the duty that the stevedores would 
allot to them, and because "both the stevedore's foreman and the 
ship's officer were négligent in allowing the rope to be used." 

We are unable to concur in this conclusion. Besides the facts 
above set forth others appear in the record, either undisputed or es- 
tablished by the fair weight of évidence. First as to the rope. The 
expert witness called by libelant testified that a new four-inch fall 
such as the one in question, if used for lifting cargoes from the deck 
of a vessel over the side where the rope does not corne in contact vvith 
any sharp or hard surface, would hâve a life of from 30 to 36 hours; 
that if used for hoisting cargo from under deck, where it is being con- 
stantly exposed to chafing over the sides of the hatch, and to sudden 
strains as a sling catches under the hatch, it ought not to be used over 
15 hours. And he added: 

"It ail dépends on how the rope is used. I hâve soen sonie rope thât wouidn't 
last tbree hours with the gang of men aboard that boat." 

There is évidence that for a considérable time the stevedores used 
this fall to lift out five bags to a sling, instead of four, although cau- 
tioned not to do so. The extra weight is not important; but, since 
five bags made the draught more bulky, the chances of catching under 
the hatch were greater. Moreover, there is évidence to show care- 
lessness in guiding and in directing the hoisting, so that such catching 
with conséquent sudden strain on the rope was increased. The fall 
had been in such use four or five hours before the accident. To what- 
ever extent use subséquent to the accident had deteriorated it, it is 
manifest that its condition on the trial was considerably difl^erent from 
what it was when the stevedores substituted it for the wire fall which 
would bave stood the chafing and the strains for a vastly longer period. 
There is not a particle of évidence to show that if left where the ship 
had placed it, to serve in lifting cargo from the deck to the dock, it 
was not in perfectly proper condition to complète the discharge of ail 
this cargo. 

The ship had also provided an abundance of spare falls, wire and 
rope both, which were at the service of the stevedores whenever the 
appearance or the use of any fall indicated that reasonable prudence 
required a change. Where a ship supplies proper falls for unloading 
cargo, with an abundant supply to take the place of such as show signs 
of wearing out during the opération, ail at the disposai of the steve- 
dores, the authorities do not sustain the proposition that she is to be 
held in fault because the stevedores make improper use of such ap- 
pliances. When she has done this, she has used suitable care to fur- 
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nish falls that would meet the duty that the stevedores would be ex- 
pected to allot to them. The facts in the case at bar differentiate it 
from those cited by Hbelant. In The Kate Cann (D. C.) 3 Fed. 246, 
dunnage improperly stowed by the crew broke away. In The Edith 
Goddon (D. C.) 23 Fed. 43, an insufficient derrick, under the disad- 
vantageous condition of a very rough sea, was used by the ship's 
officers to lower away a long boat. In The Carolina (D. C.) 30 Fed. 
199, the guy rope which broke had been rigged in the place where it 
was put to use by the ship's ofhcers, who were held guilty of négli- 
gence when they "permitted it to be used after its insufficiencv had 
been decided by its breaking." In The Tresco, 134 Fed. 819, 67'C._C. 
A. 465, a defective splice in a wire cable, concealed by a tarred twine 
serving, gave away, and the cable, which was taken f rora another ship 
and had not been carefully inspected, was rigged by the ship for the 
service for which it was being used. In The William Branfoot (D. 
C.) 48 Fed. 914, the accident was the fall of an iron stanchion sup- 
porting the between-decks. In The Nebo (D. C.) 40 Fed. 31, a cross- 
beam supporting a platform made by the mate and carpenter to aid in 
discharging cargo gave way. In Coughlin v. The Rheola (C. C.) 
19 Fed. 926, the chain which broke was supplied by the ship for the 
purpose for which it was being used. In The William F. Babcock 
(D. C.) 31 Fed. 418, there was an improperly protected hatch. In 
Cliffe V. Pac. Mail S. S. Co. (C. C.) 81 Fed. 809, a defective manhole 
cover on deck. In Lowndes v. The Phénix (D. C.) 34 Fed. 760, the 
mate upon request, furnished the rope sling for the very use to which 
it was put. In The Alejandro, 56 Fed. 621, 6 C. C. A. 54, the "gên- 
erai management of the work on hand was under direction of the of- 
ficers of the vessel," who put the rotten rope to the use in which it 
broke. Libelant bas quoted from the décision of this court in The 
King Gruffydd, 131 Fed. 189, 65 C. C. A. 495. In that case the steve- 
dore's men were raising a heavy skid from a lighter. The boom was 
held by a wire cable known as a "topping-lift," which extended from 
the end of the boom to a block on the mast. The skid caught on the 
side of the vessel, and, the winch not stopping, the topping-lift broke 
close to the eye. The boom was rigged by the stevedores, not by the 
ship, and an ample supply of gear and tackle for such rigging was 
furnished by the ship. Such supply of rigging included chains as 
well as wire rope in proper lengths for use as "topping-lift," and the 
ship sought to escape liability because the stevedore's men, with rig- 
ging before them (the chains) which would hâve stood the strain, 
selected rigging (the wire) which would be likely to break if the load 
caught. That contention, however, was found by the court to be with- 
out merit, because the évidence showed that a wire topping-lift was as 
safe for the purpose as a chain. It appeared that the utmost lifting 
capacity of the engine was only 3 tons, while a wire cable of the size 
used, if in good condition, would Hft easily 20 tons. The ship was 
held liable because the splice near the eye of the cable had become 
weakened by the corrosive action of rust, a condition which would 
hâve been apparent if the "service" of bagging and spun yarn had 
been removed when the ship's officers made their regular inspections. 
We did not hold that it was necessary to remove such "service" at 
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every inspection, but that the cable in question had been so handled, 
bcing left exposed in the rigging when at sea, instead of being housed 
in some warm, dry place, that the ship's officers were bound to antici- 
pate that its life was nearing an end, and that its weakest point (the 
splice) "should hâve been subjected to some periodic examination and 
renewal of the oiled service which was intended to protect it." The 
King Gruffydd is a very différent case from the one at bar, where 
there is no proof of unfitness for the purpose to which the fall was 
appropriated, and where the stevedores remove a wire fall manifestly 
impervious to chafing and substitute a rope one which they knew would 
rapidly deteriorate under the hard usage to which they thereafter ex- 
pose it. 

The facts in Jeffries v. De Hart (Third Circuit) 102 Fed. 765, 42 
C. C. A. 615, are similar to those in the case at bar. The stevedores 
themselves selected from the ship's tackle what rigging they preferred, 
and the ship was held not to be in fault because their sélection turned 
out to be improvident. 

The conclusion of the district judge that both the stevedore's fore- 
man and the ship's officer were négligent is based solely upon the cir- 
cumstance that the mate, about 10 a. m., some time after the substitu- 
tion, noticed that the change of rope for wire had been made and 
asked the foreman the reason for it. The reply was that they wanted 
the wire for aft, and that the rope was quite good to lift anything they 
wanted to lift. This is not sufficient to hold the ship in fault. For 
aught that appears, the rope was perfectly good if it were used care- 
fully and overhauled from time to time to see if it was being chafed 
by use. 

The decree is reversed, with costs of this appeal, and cause re- 
manded, with instructions to dismiss the libel. 



G. GULBENKIAN & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Marcli 26, 1907.) 

No. 234 (4,125). 

CUSTOirS DTTTIES^APPRAISEMENT— MiXED WOOLS. 

Whlte and colored wools were sold together In the Bagdad market at 
one prlce, without any distinction as to color; this bcing in accord with 
immémorial practice in that marltet. Eeld, that in finding "the actual 
market value * * * in the principal markets of the country whence 
imported, and In the condition in which such merchandise is there bought 
and sold for exportation to the United States," under Customs Administra- 
tive Act June iO. 1890, c. 407, § 19, 26 Stat. 139 [U. S. Comp. St. 1001, p. 
19241, both kinds of wool should be appraised at the same prlce, in ac- 
cordiince with the manner of purchase, without regard to any différence 
in value which may attach to each klnd In any other country. 

Appeal from the Circuit Court of the United States for the Southern 

District of New York. 

The décision below afflrmed a décision of the Board of United Statea Gen- 
eral Appralsera (G. A. 6,151 [T. D. 20,719]), which had afflrmed the assess- 
ment of duty by the collecter of customs at the port of New York. The Im- 
portation in controversy consisted of 1,000 baies of wool, of which 800 were 
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învoiced as white, and 200 as colored. This wool was the subject of reap- 
praisement proceedings under Customs Administrative Aet June 10, 1890, c. 
407, § 13, 26 Stat. 136 [U. S. Comp. St. 1901, p. 19.32], before a single Gen- 
eral Appraiser, and then, on appeal, before a board of tbree General Ap- 
praisers, as a resuit of which au advance in value as to the white baies, 
which was made by the local appraiser, stood afllrmed. Proceedings were then 
brought by the importers under section 14 of said act (26 Stat. 137 [U. S. 
Oomp. St. 1901, p. 193.3]), for the puriiose of testing the legality of the ap- 
praisement aud the reappraisements ; aud at the hearing before the Board of 
<îeneral Appraisers in thèse latter proceedings the importers introdueed. évi- 
dence intended to show that the appraisement by the local appraiser was il- 
légal. The Board, however, held that, whatever irregularity may hâve char- 
acterlzed that appraisement, it would hâve been cured by a valid reappraise- 
ment, and that there was no évidence that the reappraisements before a single 
General Appraiser had not been properly made. The assessment of duty was 
therefore afflrmed. In the Circuit Court, on appeal, considérable addltional 
«vidence was introdueed bv the importers. 

The pertinent part of section 19 of said act (26 Stat. 139 [U. S. Comp. St. 
1901, p. 1924]), the construction of which is mvolved herein reads as follows: 
"Sec. 19. That whenever imported merchandise is subject to an ad valorem 
rate of duty, or to a duty based upon or regulated in any manner by the 
value thereof, the duty shall be assessed upon the actual market value or 
Wholesale price of such merchandise as bought and sold in usual Wholesale 
quantifies, at the time of exportation to the United States, in the ijriucipal 
markets of the eountry from whence imported, and iu the condition in which 
such merchandise is there bought and sold for exportation to the United 
States, or consigned to the United States for sale, induding the value of ail 
cartons, cases, crates, boxes, sacks, and coverings of any kind, and ail other 
costs, charges, and expenses incident to placing the merchandise in condition, 
packed ready for shipment to the United States." 

The opinion flled by the court below reads as follows: 

AVHEELER, District .Tudge. Thèse are white and colored wools, mostly 
white, coniing from Bagdad. They are by practiee sold there at the same 
price, although the white is worth considerably the most for bringing hère, 
and they hâve been appraised hère according to that différence. The prin- 
cipal question seems to be whetlier the appraisers hère must follow that prac- 
tiee in ascertaining the actual market value or wholesale price of the wool, or 
may the actual value of each there sei)arately for exportation to this eountry 
be ascertained. That arbitrary practiee does not aid in ascertaining, but 
rather conceals, the actual market value of the white wool, and it should not 
be followed when it would hâve that effect. 

Sonie questions hâve been made abouit the regularity of the fîrst appraisals, 
but thèse were appealed from, and the proceedings on the aijpeals seem to be 
the only ones in question, and they do not appear to be radically wrong when 
the basis is found to be right. 

The paragraphs of Tariff Act Julv 24, 1897, o. 11, § 1, 30 Stat. 182, 183 
{U. S. Comp. St. 1901, pp. 1664, 1665, 1666], in question are as follows: 

"Par. 351. Class three, that is to say, Donskoi, native South American, 
Cordova, Valparaiso, native Snjyrna, Russian camel's hair, and ail such wools 
of like character as hâve been heretofore usually imported iuto the United 
States from Turkey, Greece, Syria, and elsewhere, excepting improved wools 
hereinafter provided for." 

•'Par. 358. On wools of the third class and ou camel's hair of the third 
class, the value whereof shall be twelve cents or less per pound, the duty 
shall be four cents per pound. 

"Par. 359. On wools of the third class, and on camel's hair of the third 
class, the value whereof shall exceed twelve cents per pound, the duty shall 
be seven cents per pound." 

Hatch & Clute (J. Stuart Tompkins, of counsel), for importers. 
J. Osgood Nichols, Asst. U. S- Atty. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 
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COXE, Circuit Judge. The question in controversy îs, whether the 
vvool brought hère from Bagdad, Turkey, shall pay four cents per 
pound under paragraph 358 or seven cents per pound under paragraph 
359. If the value of the wool was twelve cents or less per pound the 
appellants should succeed; if more than twelve cents per pound the 
appellee should succeed. 

There is no disputed question of fact. The wool in question, without 
any distinction as to color, was purchased by the importers at Bagdad 
for 7.36 piasters per oke and, after adding ail packing charges re- 
quired by section 19 of the administrative act, the value of the wool 
at Bagdad was less than twelve cents per pound. 

The appellants hâve been importing wool from Bagdad for twenty- 
five years. They purchased white and colored wool in the market 
for the same price and always invoiced their purchases at the cost 
price precisely as in the présent instance. The white and colored wool 
are invariably sold together and for the same price. 

One of the importers testifies : 

"The owner of a lot will say 'hère Is my lot, this is my price.' AVe take it, 
we pack it as far as possible, so called white and so calledi colored separately. 
We sell tlie wool In this country. It contains niaybe 30 per cent, of gray, from 
10 or 5 per cent. We can never separate theni ; we take one fleece, for in- 
stance, you will see on one side it looks ail white, and turn it and flnd it is 
black or sorne other color ; it is the character of the wool that they never 
corne absolutely white ; there is always mixed colors, part of the sheep fleece 
may be white, might hâve a black mark on it, or near the skirt may be yel- 
low or brown. * * * We buy them at one price. If I were to invoice it 
at any différent priées I would not know what price to invoice one from the 
others. * * * There is no distinction. We bave to pay the same price 
whether it is white or colored." 

The testimony establishes overwhelmingly, and without contradic- 
tion, that in the Bagdad market from time immémorial, the white 
and colored wools hâve been sold together and always at the same 
price. Even when a partial séparation was made the price was the 
same for the white as for the colored wool. There is no such thing 
as a strictly white wool coming from the Bagdad markets. Wools 
called white by manufacturers and dealers are not white. There is 
no difïerence in quality between the so-called white and the so-called 
colored wools. 

The local appraiser, without altering the total invoice value, re- 
duced the value of the colored wool to about nine cents per pound 
and added the amount so deducted to the white wool, making the 
value above twelve cents per pound, and thus subject to the high duty 
of paragraph 359. 

The action of the local appraiser was sustained on reappraisement. 
The Board of General Appraisers overruled the protests and its dé- 
cision was affirmed by the Circuit Court. 

We are of the opinion that the protests should hâve been sustained. 

When the merchandise arrived at the port of New York the duty 
of the collecter was plain. Having ascertained that it was wool 
imported from Bagdad he had only to ascertain its market value, not 
at New York or London or Marseilles, but at Bagdad, add thereto 
the packing charges, and his duty was done. 
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If the value of importée! wool is to be ascertained by proof addressed 
to each separate importation a cumbersome, unworkable System will 
resuit which will open the door to uncertainty and fraud. 

In order that the collector may hâve an infallible standard by which 
to measure value Congress enacted (section 19 of the customs ad- 
ministrative act) that duty shall be assessed upon the actual market 
value of the merchandise as bought and sold in usual wholesale quan- 
tities in the principal markets of the country from whence imported. 

The rule thus fixed by statute is plain and simple ; binding alike on 
importer and collector. Neither may vary or évade it. Neither may 
appeal to other criteria of value. 

If the rule had been followed in the présent case the value of ap- 
pellants' wool would inevitably hâve been fixed at less than twelve 
cents per pound. By discarding the rule, and substituting argument 
and conjecture, a conclusion is reached which fixes the value of four- 
fifths of the importation at thirteen cents per pound and one-fifth at 
nine cents per pound. And yet if the record contains a syllable of 
proof that any of this wool, or similar wool, was ever bought and sold 
in Bagdad for thirteen cents or nine cents per pound, or that such 
différence in value as this can exist in the same lot of wool, we hâve 
failed to discover it. 

The argument of the appellee rests, we think, upon the initial fal- 
lacy that the white wool was worth more in the markets of Bagdad 
than the colored wool. 

The proof shows that it was not worth more and a finding to the 
contrary must either be wholly arbitrary or based upon facts which 
the statute excludes from considération, viz., value in this country. 
The value of the wool hère or in foreign countries, other than Turkey, 
the use to which the wool was to be put, the object of the purchaser 
in separating it, are ail, in our judgment, matters extraneous to the 
issue. 

By the express command of the statute the collector was prohibited 
from considering anything but the actual market value of the wool in 
the principal markets of Turkey. Having ascertained that value he 
should hâve levied duty accordingly. 

The proof establishes beyond contradiction or doubt that the value 
of the wool at Bagdad was less than twelve cents per pound and it 
should hâve been so fixed. 

The décision is reversed. 



EDWARD BENNECHE & BKO. v. UNtïED STATES. 

(Circuit Court of Appeals, Second Circuit. Mardi 2G, 11)07.) 

No. 23G (4,049). 

Customs Duties — Classification— Hand-iiade Papbes — India Tbansper Pa- 
per. 

The hand-made papers coverer by Tariiï Act July 24, 1807, c. 11, § 1, 
Scliedule M, par. 401, 30 Stat IS!) [V. tà. Coinp. St. 1001, p. ](i721, eiumier- 
ating "writing, letter, hand-made, drawing, * * * .md typewritei" 
paper," are not only those used as writing pai)ers, but also that suitahle 
for other uses, as hand-made India transfer paper used for mailing litho- 
graphie transfers and in printing. 
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Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

See G. A. 6,058 (T. D. 36,440). 

Following is the opinion of the court below : 

WHEELEB, District Jiidge. This is found tô be speciflcally hatid-made 
paper, which is speciflcally provided for under paragraph 401 of tlie act of 
1897, and is not sucb as was uuder considération iu Miller v. U. S. (C. C.) 128 
Fed. 409, although tlie remark there made would cover it, as beld by tbe Board. 
ïhat remark as made by me does uot appear to bave ;been sound, and was not 
essential to tbe décision, and was not approved by tbe mère affinnance of tbe 
décision. The question seems to be still open, and tbe spécifie' désignation must 
govern. Tbe décision of tbe Board brougbt about apparently by tbat remark, 
tberefore is erroneous. 

Décision reversed. 

Walden & Webster (Albert H. Washburn, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The merchandise in question is hand-made 
India transfer paper imported from China. It is used for making 
lithographie transfers and is sold to dealers in lithographie supplies. 
It is also used for printed p roofs and plates. It was assessed by the 
collector as hand-made paper under paragraph 401 of the act of 1897 
(Act July 24, 1897, c. 11, § 1, Schedule M, 30 Stat. 189 [U. S. Comp. 
St. 1901, p. 1672], the relevant portions of which are as follows: 

"Writing, letter, note, band-made, drawing, ledger, bond, record, tablet, and 
typewriter paper, weigbing not less tban ten poiuids ; * * * but if any sucb 
])aper is ruled, bordered, embossed, printed. or deeorated in any manuer, it 
sball pay ten per centum ad valorem in addition to tbe foregoing rates." 

The importers insist that the merchandise should bave been as- 
sessed as paper not specially provided for under paragraph 402, which, 
so far as it relates to this controversy, is as follows : 

"Paper hangings and paper for screens or fireboards, and ail other paper 
not specially provided for in tbis act, twenty-flve per centum ad valorem." 
30 Stat. 189. 

The Board of General Appraisers felt constrained to overrule the 
classification of the collector upon the authority of Miller v. U. S-, 
128 Fed. 469, in which it is said, in substance, that paragraph 401 
relates exclusively to writing papers. 

Judge Wheeler who decided the Miller Case also decided the case 
at bar. He points out that bis previous interprétation of paragraph 
401 was incorrect and obiter dictum and finds the merchandise spe- 
ciflcally provided for therein as hand-made paper. We believe the 
later décision to be correct. 

Paragraph 401 cannot, as the appellants contend, be limited to the 
class of hard stock, hard sized writing and drawing papers. If it 
had been the intention of Congress so to limit the paragraph that in- 
tention could hâve been succinctly expressed by the use of the words, 
"writing and drawing paper weigbing not less," etc. The inclusion 
of hand-made paper and typewriter paper indicates a purpose not 
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to confine the paragraph within the narrow limits suggested, for neither 
Is particularly suitable for drawing or writing. 

Furthermore, the appellants' contention overlooks the significance 
of the clause "but if any such paper is * * * printed or decorated 
in any manner." Congress evidently had in mind paper not only suit- 
able for writing and drawing but for printing as well. In other words, 
the language specifically covers a hand-made printing paper. That 
the paper in question is hand-made is undisputed. The statement 
that it is whoUy unfit for printing is not sustained by the testimony, at 
least as broadly as counsel assert. 

One of the witnesses says : 

"It is transfer paper, used from one stone to niiotlicr. It would be bother- 
Rome, of course, to print tliat so iiiany times and the litliofïraphcr takes a pièce 
of tliat paper and pvits it on tlie stone, from tliere it is printed ont. Tliat is 
what the pajier is used for. * * * 

"Q. IJo you laiow whether you can print on it? 

"A. Oh, yes. 

"Q. Do you Imow whether it can be printed on? 

"A. They print transfers on it." 

That it can be printed on with type can be demonstrated by a very 
simple experiment with a rubber stamp. 

We find that the paper in question is specially provided for as hand- 
made under paragraph 401 of the tariff act. 

The décision is affirmed. 



THE ROBERT R. KIRKI;AND. 

(Circuit Court of Appeals, Third Circuit. May 7, 1907.) 

Ko. 20. 

1. SUIPPIMG — OWNERSHIP OF VeSSEL — EVIDENCE CONSIDERED. 

Evidence considered, and held not to sustain the claini of a respondeut 
to the ownership of a vessel in controversy. 

2. Same— Lies — AuTiiokity to Conteact for Iîepairs. 

One of the respondents and auotlier person were ap)iointed .l'oint afients 
to represent a number of parties who had joined in tlie purcliase of tlu; 
plant and vessels of a dredging company to be paid for in installments, 
with power to malie the payments and reçoive and nianage tlie jiroperty. 
The other respondent was a tirm of which the flrst resiiondent was a 
meinber, and which was also one of the jinrchasers of the dredging prop- 
erty. Held, that the individual respondent had no power as agent to con- 
tract for the inaking of repairs by his iîrm on one of the vessels ])urchased 
and delivered to the agents, without the concurrence of his eo-agent, and 
that the flrm eould not hold the vessel under a claimed lien for repairs 
so ordered by him. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 323.1 

3. Same — Suit to Recover A'essei. — Title to Support. 

The purchasers of such dredging fieet having ratitied the action of the 
directors of a dredge owners association of which they were ail nienibers, 
appointiug a committee to supercede the agents previously acting, with 
powér to complète payment and take title to the property purchased and 
to manage and dispose of the same, such committee, after receiving a 
bill of sale of the purchased vessels, in their own naines, were authorized 
to maiiitain a suit as owners to recover iwssessiou of one of the vessels 
against one of the constituent owners which wrongfully withheld it. 
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4. Admibalty — CosT 01' Kkeping Libeled Vessel — Allowance to Mabshal. 
A marshal who has taken possession of a vessel on a process from a court 
of admiralty is responsible for her safe keeping to ail parties in interest, 
and, if he dispenses with a caretaker at the request of one party, it ia 
withln liis discrétion to again take possession and incur the expense of a 
keeper as autliorized by Rev. St. § 829 [U. S. Comp. St. 1901, p. 636]. 

Appeal from the District Court of the United States for the District 
of New Jersey. 

Kor opinion below, see 143 Fed. 610. 

R. D. Benedict, for appellants. 

Albert A. Wray and Linsly Rowe, for appellees. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the United States 
District Court for the district of New Jersey, in admirality, in a libel 
for possession, by the appellees, against the steamtug Robert R. Kirk- 
land, Ralph G. Packard and Josiah S. Packard, appellants. 

On the pleadings and proofs of the respective parties, the court be- 
low adjudged that the libelants were the true légal owners of the said 
steamtug, and that possession of the same be delivered to them by the 
marshal, and that the libelants recover against Ralph G. Packard and 
Josiah S. Packard their taxed costs, amounting to $534.00. 

The opinion, pursuant to which this decree was entered, is reported 
in 143 Fed. 610. 

After a careful examisiation of this record we are convinced that 
the learned judge of the court below was correct in his findings of 
fact and conclusions of law. The contention of appellants on the 
question of title to the tug, seems to rest largely on an erroneous 
conception of the authority of the Board of Directors of the Atlantic 
& Gulf Coast Dredge Owners Association, with respect to the busi- 
ness and afifairs of the parties of the second part to the agreement 
of October 12th, 1893. Its relation to thèse parties was purely ad- 
visory, and though intimate, by reason of the fact that the parties 
of the second part constituted a part of its membership, its board 
of directors did not represent, and did not claim to represent, said 
parties to the agreement referred to, otherwise than by their friend- 
ly offices. Even if the weight of the testimony established the fact 
of the agreement to sell, alleged by R. G. Packard to bave been made 
by said board of directors, of the steamtug to himself, for $1600.00 
(which we do not think it does), such an agreement would bave been, 
as found by the learned judge of the court below, a nullity. There 
was no évidence of any authority in said board to make such a sale, 
and they had expressly disclaimed any such authority in the vote 
adopted by them on December 4th, 1895, in which R. G. Packard 
participated, by providing: 

"That this vote should be submitted to the members of said party of the 
second part to the contract aforesaid, for their ratification, adoption and con- 
firmation." 

In regard to the possessory lien claimed by the firm of R. G. 
Packard and J. S. Packard, it may be added to what has been said 
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by the learned judge of the court below, that the bills for repair made 
by the firm, of which R. G. Packard was a member, are open to the 
criticism to which ail transactions are amenable, where a trustée deals 
with himself in matters affecting the trust property. We agrée, 
however, to the correctness of the ground upon which the court be- 
low rested its décision. 

Counsel for the appellants say in their brief, that: 

"The district court committed two grave errors. In its considération of the 
claim o( K. G. and J. S. Packard to be reimbursed for their expenditures 
on the vessel, before possession should be talien from them." 

They say : 

"The flrst error consisted in misunderstanding the nature of the claim of 
the Packard flrm." 

In proof of this, they cite the following language of the court: 

"He (Packard) could not, without the consent of his co-trustee, authorize his 
firm to repair the tug in any such manner as to give to that flrm a maritime 
lien upon her." 

The italics are those of counsel, who proceed to say that the firm 
"never claimed to hâve a maritime lien on the tug. They claimed 
below, and claim hère, a simple common law or possessory lien." 
We think it is quite clear, that the learned judge of the court be- 
low used the words "maritime lien" in a gênerai or non-technical 
sensé, as being a lien, the subject matter of which was a vessel, and 
not as distinguished from a common law or possessory lien. What 
was said by the learned judge, was entirely applicable to the com- 
mon law lien claimed by appellants. 

We hâve examined carefully the exceptions filed by claimants and 
respondents in the court below, to the marshal's fées for compensation 
to a keeper, from March 17th, 1899 to May 29th, 1899, at $2.50 per 
day, and also for extra compensation for expenses of pumping, 74 
days at 50 cents per day, amounting in ail to $232.00. The ground 
of appellant's contention is, that, inasmuch as, shortly after the mar- 
shal had taken possession of the tug, by virtue of the process issued 
at the instance of the libelants, the watchman placed thereon by the 
marshal was withdrawn at the request of the proctors for the libel- 
ants. Some days after this withdrawal, the tug was again seized by 
the marshal, on a libel filed by R. G. Packard, one of the respondents 
in this case. A keeper was then put in charge of the tug, and after 
the dismissal of the said libel by the court, was kept in charge under 
the authority claimed by the marshal under the original process, by 
virtue of which he first seized the tug at the suit of the libelants in 
the présent case. It appears from the exhibits that some protest 
was made, against thus incurring the expense of the keeper, by the 
proctors for the libelants, and an offer was made to give the marshal 
an indemnity bond, on condition that he would dispense with such 
custody. This bond, however, was never given, and the marshal 
insisted that his responsibility under the process in his hands was such 
as required him to see to the safety of the vessel that he had seized. 
The responsibility thus incurred was not only to the libelants, but to 
153 F.— 55 
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ail who were interested as claimants, or otherwise, in the propertv 
seized. In dispensing for a few days with a keeper, at the request of 
the proctors for the libelants, in the first instance, the marshal acted 
on his own responsibility, but it was entirelv within his discrétion, 
for his own protection, and in the performance of his duty, to again 
take possession and incur the expense of a keeper, authorized by section 
839 of the Revised Statutes [U. S. Comp. St. 1901, p. 636]. We 
think the marshal, in doing so, acted within his rights, and that the 
charges allowed by the court for a keeper, were within the légal limit 
prescribed, and the charge for extra labor for pumping to keep the 
vessel afloat was reasonable, and was properly incurred. 

The order of the court below in that respect is, therefore, approved, 
and its decree is hereby affirmed. 



THE ANNA M. PAHY. 

THE OVERBROOK. 

THE MEDIA. 

(Circuit Court of Appeals, Second Circuit. April 30, 1907.; 
No. 266. 

1. Navigable Waters — Obstruction by Wreck — Liability of Ownee eob 

Failxjbe to Mark Weeck. 

Aet Mardi 3, 1899, e. 425, § 1,5, 30 Stat. 11.52 [U. S. Comp. St. 1901, p. 
3043], wliieh provides tliat, vsflienever a vessel is wreclced aud sunli in a 
navigable channel, "it ghall be tbe duty of tbe owner of such sunken 
craft to immediately mark it with a buoy or beacon during the day and a 
lighted lantern at night," places such duty upon the owuer, and no one 
else, and he cannot shift the responsibility for an injury to another vessel 
resulting from his f allure to perform it upon tugs which caused the wreck 
by their fault, when he had notice of the situation in ample time to hâve 
performed the duty before damage resulted. 

2. Same. 

The owner of a canal boat which was sunk in New York Bay, who re- 
ceived notice of the sinking at once, and eould bave had it marked as re- 
quired by statute within an hour, is liable for the damages caused by a 
passing vessel eoming into collision with the wreck six hours later, when 
it was still unmarked. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from a decree of the District Court for the Southern District of 
New York awarding damages to the libelants, owners of the tug Bulley, for 
injuries sustained by her as the resuit of running upon the sunken caual-boat 
Anna M. Fahy. The Pahy was sunk by reason of the négligence of the tugs 
Overbrook and Media in towing her upon the rocks near St. George, Staten 
Island. The claimant of the Fahy brought in the tugs under the flfty-ninth 
rule in admiralty. The District Court dismissed his pétition with costs and the 
claimant bas appealed to this court, insisting that the Pahy should be ab- 
solved and the tugs Overbrook and Media held for the libelants' damages. 

John F. Foley, William J. Martin, for libelant. 
James K. Symmers, James Emerson Carpenter, and Carpenter, 
Park & Symmers, for the Fahy. 
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William S. Montgomery, Henry Galbraith Ward, and Robinsoii, 
Biddle & Ward, for The Overbrook and Media. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. Tlie tug BuUey was damaged by running 
upon tlie sunken wreck of the canal boat Fahy shortly after 6 o'clock 
on the evening of April 4, 1905. The Fahy sank about 8 :30 on the 
morning of the same day having been negligently towed on the rocks 
by the tugs having her in charge. The Bulley was without fault 
and is entitled to a decree against the vessel or vessels responsible for 
her damages. This proposition is not controverted. 

The libel was filed upon the theory that the Fahy was solely liable 
for the reason that her owner neglected to comply with the provisions 
of section 15 of the act of March 3, 1899, which directs that it shall 
be the duty of the owner of a vessel sunk in a navigable channel im- 
mediately to mark it with a buoy or beacon during the day and a lighted 
lantern at night. 30 Stat. 1152, c. 425, U. S. Comp. St. 1901, p. 3543. 

The duty thus made imperative was wholly neglected. From the 
sinking of the Fahy to the collision with the Bulle}' nearly ten hours 
elapsed and no buoy or beacon, or mark of any kind, had appeared 
above the wreck. This failure to act, imperilling as it did the lives and 
property of those navigating a much frequented channel, is made un- 
lawful by the statute and was négligence of a pronounced type. 

It is argued that the word "immediately" as used in the statute 
means within a reasonable time. Undoubtedly the word should be 
construed having in view the circumstances of the particular situation 
in hand; what might be justifiable delay in one case vvould be culpable 
delay in another. Hère, however, we are confronted with no problem 
of this character, for the reason that the owner was informed of the 
disaster shortly after 12 o'clock, and, had he acted promptly, he could 
hâve had a mark placed over the wreck within an hour thereafter. 
Instead of doing this he wasted valuable time in communicating with 
his insurers and the engineer corps and did not notify the Merritt & 
Chapman Wrecking Company until about 2 o'clock, when he asked 
theni to locate the wreck and, incredible as it may seem, he gave no 
order to mark it. It was not until 4 o'clock that the order finally came 
to place a buoy above the wreck. Thereafter, the négligence in fail- 
ing to act until after 6 o'clock was that of the wrecking company, but 
its fault in this regard must be imputed to the claimant. The law 
placed the duty of marking the wreck upon him and he cannot escape 
responsibility by delegating it to others. The Merritt-Chapman Com- 
pany was his agent and he is responsible for its acts and omissions. 
No construction can be placed upon the statute which makes it inap- 
plicable to an owner who delays action for six hours after knowledge 
of ail the essential particulars, when he could hâve communicated 
with those in the vicinity of the wreck immediately and could hâve 
reached it in person in less than an hour. 

The tugs Overbrook and Media are undoubtedly liable to the owner 
of the Fahy for their négligence in towing her upon the rocks, but 
are they liable to the Bulley for failure to mark the wreck? The dis- 
trict judge thought not and we are inclined to agrée with him. 
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The statute places Ihe duty to mark upon the owner and no one 
else; there is no divided responsibility and, if the statute is to be ef- 
fectuai, there cannot be. 

When the towage service ceased by the sinking of the Fahy we think 
the tugs were justified in assuming that the duty imposed by statute 
upon the owner would be performed. The masters of the tugs knew 
that the master of the Fahy was uninjured and able to communicate 
with her owner which he did as soon as he arrived in New York, 
and they might well hâve supposed that if they took measures to buoy 
the wreck it would be regarded as an impertinent interférence with 
the business of another to whom that duty was specifically delegated. 

We do not intend to hold that conditions may not arise where a duty 
is imposed upon a tug to mark a wreck caused by her négligence. It 
may well be, where ail représentatives of the owner are drowned or 
where communication with him is impossible from any cause, that a 
duty rests upon the tug to mark the wreck. No such situation arises 
in the case at bar. There was nothing whatever to prevent the owner 
from marking the wreck; the tugs knew this and were justified in 
assuming that the owner would act as he was commanded to act by 
law. 

The decree is affirmed with interest and costs. 
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UNITED STATES v. HORMANN, SCHUTTE & CO. 

(Circuit Court of Appeals, Second Circuit. February 4, 1907.) 

No. 92 (4,086). 

1. CUSTOMS DUTIES— Cl.ASSIFICATION— BUTTON MOLDS— BtlTTON SlTANKS. 

Tlie provision in Tarife Act July 24, 1897, c. 13, § 1, Scliedule N, par. 414, 
30 Stat. 190 [U. S. Comp. St. 1901, p. 16741, for "button molds," includes 
articles commereially linown as button slianlvs, consisting of pairs of métal 
disks so constructed that wlien a pièce of cloth is phiced on toj) of one 
of the disks, and they are subjected to prossxjre, a cloth-covered button 
is produeed. 

2. Same — iIf;TAL Button Molds. 

Tariff Act July 24, 1897, c. 11, § 1, Schedule N, par. 414, 30 Stat 190 
[U. S. Comp. St. 3901, p. 1G74], provides that "traitons « * * and button 
molds * * * shall pay duty at the following rates," and the schedule 
of rates then prescribed mentions only "buttons." Held, that this provi- 
sion for "buttons" should be construed as though reading "buttons and 
button molds," and that métal button molds should pay the rate assigned 
to métal buttons. 

Cross-Appeals from the Circuit Court of the United States for the 
Southern District of New York. 

Cross-appeals from order of the Circuit Court, reversing the dé- 
cision of the Board of General Appraisers (G. A. 6,142, T. D. 26,687), 
who had affirmed the action of the collector in his assessment of duty 
on certain merchandise under the act of 1897. 

The opinion of the court below is reported in 144 Fed. 707. 
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Everit Brown, for the importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

Before WALLACE, TOWNSEND, and COXE, Circuît Judges. 

TOWNSEND, Circuit Judge. The question involved in thèse ap- 
peals is as to the construction of paragraph 414 of Act July 24, 1897, 
c. 11, § 1, Schedule N, 30 Stat. 190 [U. S. Comp. St. 1901, p. 1674]. 
Said paragraph is as follows: 

"Buttons or parts of button.s and button molds or blanks, finisbed or unfin- 
ished, shall pay duty at the following rates, the Une button measure being one- 
fortieth of one inch, namely: Buttons known commercially as agate buttons, 
métal trousers buttons (except steel), and nickel bar buttons, one-twelfth of 
one cent per line per gross ; buttons of bone, and steel trousers buttons, one- 
fourth of one cent per line per gross ; buttons of pearl or shell, one and one- 
half cents per line per gross ; buttons of horn, vegetable, ivory, glass or métal, 
not specially provided for in this act, three-fourths of one cent per line per 
gross, and in addition thereto, on ail the foregoing articles in this paragraph, 
flfteen per centum ad valorem ; shoe buttons made of paper, boardi, papier 
mâche, pulp or other similar material, not specially provided for in this act, 
valued at not exceeding three cents per gross, one cent per gross ; buttons not 
specially provided for in this act, and ail collar or cufî buttons and studs, 
fifty per centum ad valorem." 

The articles in question consist of pairs of métal disks, so construct- 
ed that when a pièce of cloth is placed on top of one of the disks, and 
the two are subjected to pressure, a cloth-covered button is produced. 
Thèse pairs of disks are commercially known as button shanks. They 
are concededly "parts of buttons and button molds." The appraiser 
returned them as métal button molds or parts of métal buttons, and 
the collecter assessed each pair at three-fourths of one cent per line 
per gross and 15 per cent, ad valorem. A line is one-fortieth of an 
inch, and is used as a unit of measurement from the center to the 
circumference of the disk. The importers protested against said 
assessment, claiming that the articles were dutiable either at only 15 
per cent, ad valorem, under said paragraph 414, as one of the "fore- 
going articles" not covered by the word "buttons," or at 50 per cent, 
ad valorem, under said paragraph, as "buttons [or parts of buttons] 
not specially provided for," or at 45 per cent, ad valorem, under para- 
graph 193 of said act, as "articles * * * not specially provided for 
* * * composed * * * of * * * métal * * * partly or 
•vvholly manufactured." The Board of General Appraiscrs overruled 
the protests, and affirmed the action of the collector, on the ground 
that the goods were métal molds, or parts of buttons. The importers 
appealed, and the court below reversed said décision, and held that 
the articles should be assessed at 45 per cent, ad valorem, under said 
paragraph 193 of the act. From this décision both parties appeal. 

This case has been argued upon the fact, conceded by both sides, 
that thèse blanks are parts of buttons, and that it was the intention of 
Congress, as manifested by the language of said paragraph, that parts 
of buttons should be subjected to some duty. Counsel for the United 
States insists that the words "or parts of buttons" should be read into 
the paragraph wherever a class of buttons is provided for, and that 
then the relevant portions of the paragraph would read as follows : 



870 • 153 FEDERAL REPORTER. 

"Buttons, * * * of métal [or parts of buttons of métal], * * * tliree- 
foiirths of one cent per Une per gross, and in addition tliereto, on ail the fore- 
going articles in this paragrapli, flfteen per centum ad valorem." 

But there are two objections to this construction. Thèse disks are 
not parts of buttons of métal or of métal buttons, but of cloth-covered 
buttons, as distinguished from métal buttons, and therefore, as there is 
no spécifie provision for cloth-coyered buttons, or parts thereof, they 
could only be assessed as parts of buttons, not specially provided for, 
at 50 per cent, ad valorem. 

Again, if thèse disks should be thus assessed for duty as parts of 
buttons, each disk, being a part of a button, would pay the same rate 
of duty, according to line measurement, as a whole button. 

We think thèse objections may be obviated, and the intention of 
Congress may be efïectuated, by construing the provisions of the para- 
grapli to refer to what thèse articles are proved and conceded to be; 
that is, not only parts of buttons, but something more, namely, button 
molds. The two witnesses testify that they are button molds, and 
one of the witnesses testifies as follows: 

"Q. Do you call both parts of those things that match each other button 
molds, or do you call the two parts together Isutton moldsî A. The two parts 
together." 

By this construction the pertinent portion of the paragraph may be 
applied as though it read "buttons [or parts of buttons, and button 
molds] * * * of métal," and thus the intention of Congress is 
efïectuated, while only one assessment of duty is laid on each pair 
of disks constituting a button mold. 

The décision of the Circuit Court is reversed, and the décision of 
the Board of General Appraisers, affirming the action of the collector, 
is affirmed. 



BOWERS HYDEAULIO DREDGING CO. v. FEDERAL OONTRACTINQ 00. 

(Circuit Court of Appeals, Second Circuit. April 30, 1907.) 

No. 221. 

1. Siiipping—Chaetees— Construction— Dbedges. 

Where a dredge charter provided that the dredge should be able to 
deposlt on shore an average of 300 cubie yards of material per hour, the 
owner merely warranted the dredge's capacity, and not that the dredge 
should in fact deposit that quantity of material. 

2. Same — Evidence. 

In a libel for the hire of a dredge, évidence helû insufflcient to show 
that the dredge did not pump 300 yards of material per hour, according 
to its warranted capacity. 

3. Same — Chartes— Construction. 

Where a dredge charter provided that it should be used as the charter- 
er or his agents might direct in dredging material and putting the same 
ashore on the meadows adjoining the Passalc and Hacliensacli rivers, or 
at such other localities as the charterer might direct, the charter did not 
cover dredging material not ordinarily fouud in such opérations, and for 
which such a drt Ige as that chartered by reason of its peculiar coustruc- 
tioa was not adapted. 
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4. Admiualty—Appeal— Evidence— Admission— Préjudice. 

Where, upon a proper construction of a dredge charter, it did not cover 
the dredglng of material not ordinarily found in such dredging opérations, 
and for wliich a dredge of that construction was not adapted, the charter- 
er, in a libel for the hire of the dredge, was not prejudiced by the admis- 
sion of représentations made by one of its offlcers as to the character 
of the material which was to be dredged. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on respondent's appeal from a decree of the 
United ,States District Court for the Southern District of New York 
in favor of Hbelant for $2,535.62 for hire of Hbelant's dredge. The 
opinion of the District Court is reported in 148 Fed. 290. 

Ed. Norris, for appellant. 

H. L. Cheyney, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The material portions of the agree- 
ment between the parties are as follows : 

"The owner agrées to let, and the charterer agrées to hire, tUe said hy- 
draulic dredge and its appurtenances, iiicludiug necessary pontoons, dis- 
charge pipe including two thousand (2,000) feet of shore pipe, derriclc scow 
and two coal scows for and during the worlving season of ItWô, viz., from the 
date of delivery of said dredge and niipurtenances to said cliarterer at Cain- 
deu, N. J., on or about the flrst day of April, A. D. l!)0-">, until ou or about Decem- 
ber Ist, A. D. 1005 ; delivery to be niaile by tlie charterer to the owner at any 
lorality where said dredge niay be at that tinie. 

"Said dredge and appurtenances to be used as the charterer or its agents 
niay direct in dredging material and putting sauie ashore on the property of 
tlie llackensaek Meadows Company, loeatod on the Passaie aud llatliensack; 
ri vers, N. ,1., or at such other loealities as said charterer may direct. * * • 

"The charterer shal! pay for the use and hire of the said dredge at the rate 
of three thousand (.$3,000) dollars per calendar month, e-sicepting for delays 
at Delaware Breakwater and tiiue lost for repairs, etc., as herein provided 
for, commeneing on the day of delivei-j' of the dredge at Camden, N. ,T., and 
at and after the same rates for any part of a mnnth, hire to coutin\ie until 
redelivercd to the owner as hereinbefore specified: delivery to be made in same 
good order as when received by the clmrterer, ordinary wear and tear only ex- 
cepted ; payments to be made as hereinafter provided, and in case of default of 
such payment or payments as herein provided the owner shall hâve the right 
of withdrawing the said dredge from the service of the charterer. * * * 

"It being umlerstood and agreed that said: dredge shall be able to deposit 
on shore an avorage of 300 cubic yards of material, scow measurement, through 
2,000 feet of land pipe per hour." 

The dredge commenced work under said contract on April 11, 1905, 
and the libelant on Juh- 21st withdrew tlie dredge from the respond- 
ent's service, under the provision of the contract for nonpayment of 
the charter hire for the month of Jime. Payments were duly made up 
to Julv Ist, and this libel was filed to recover for the hire from July 
1 to Jtily 24, 1905, amounting to $2,322.48. 

Error is assigned to the action of the court below in the following 
particulars : 

"(1) In overruling the objections of the respondent to the * » ♦ ques- 
tion * * * propounded by Hbelant's proctor to witness Sommers, as follows : 
•Q. At the time that contract was entered into, what représentations were 
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made to you by Mr. Thompson as to the charaeter of tlie material whleh was 
to be dïedged by your dredge? (Objected to as incompétent, tbat the contract 
speaks for itself. Objection overruled. Exception.) A. Mr. Thompson called 
on me and asked for terms for chartering tlie dredge to place material on 
Hackengaek Meadow which would come from Bay Ridge or Erie Basin, and 
the contract was based on tbat statement entirely.' 

"{2) In not allowing respondent damages to ofCset claini for hire for failure 
of dredge to carry ont its agreement in not depositing SOO cubic yards of ma- 
terial per hour. 

"(3) In not dismissing the libel with costs ; tbat the contract sued upon was 
a land contract, and not a maritime contract ; and tbat admiralty had no juris- 
diction of this action." 

* 

The second assignment of error will be first considered. The re- 
spondent contended that the dredge did not, in fact, deposit on the 
shore an average of 300 cubic yards of material per hour, and that 
therefore libelant had broken its agreement. We do not so construe 
the agreement. It provided, not that the dredge should, in fact, de- 
posit such an amount on the shore, but should be able to deposit such 
an amount. The évidence conclusively shows that the dredge did 
hâve a working capacity for an average of 300 cubic yards of ordi- 
nary material per hour, and that on several occasions it dredged such 
an average, and in fact so far exceeded it as to indicate that its 
actual capacity with ordinary material was from 500 to 600 yards per 
hour. The évidence claimed to show that the dredge did not pump 
300 yards per hour falls far short of proving said fact. The testimony 
of the superintendent of the respondent was based merely on the recol- 
lection of an estimate obtained by measuring basins before and after 
dredging. Upon this point he testified that as close as he could figure 
the dredge averaged about 3,700 yards per day; that he measured it, 
and figured it up, and multiplied the length by the breadth and depth, 
but that he had no estimate or figures; that he did not give his esti- 
mate to the Company; that the figures were in No. 2 when she sank 
in the Passaic river, two or three weeks before; that he had not the 
slightest idea how those figures were made up, or what they were, or 
how many days he allowed; that he did not charge up any days, but 
charged by the basin ; and that he could not carry in his head how 
many hours he called a day. 

Furthermore, there is no testimony in the record which shows the 

■ number of hours which were estimated in making up a day, except in 
so far as it may be inferred from a statement that the dredge worked 
constantly ail the time. 

The libelant claimed that the failure to dredge 300 yards per hour 
on certain occasions was due to the fact thaf the dredge encountered 
brickbats and stones in such quantity and of such a charaeter that they 
materially lessened her capacity. The libelant further claimed that the 

, dredging contract contemplated dredging for materials such as are or- 
dinarily found in basins, and did not contemplate any kind of material 
which the respondent might choose to place there. In support of this 
contention, the testimony was admitted to vi'hich the first assignment 
of error is directed. Whether or not this oral testimony was admis- 
sible, on the theory that it covered a matter concerning which the writ- 
ten contract was silent, need not be decided. In any event, this evi- 



UNITED STATES V. HUNTEK 4 WITCOMBE. 873 

dence could not préjudice the rights of the respondent, because upon 
a proper construction of the contract it must be held that it would 
not cover dredging material not ordinarily found in such dredging 
opérations, and for which such a dredge, by reason of its peculiar con- 
struction, was not adapted. 

The évidence, generally, indicates that the offset claimed by the re- 
spondent was only an afterthought when the respondent found itself 
financially embarrassed, and therefore unable to pay libelant's bill. The 
testimony and correspondence between the parties shows that the re- 
spondent paid for services up to the Ist of July without making any ob- 
jection to the working of the dredge, and that on September 14, 1905, 
after the respondent had received the bill for the charter hire during 
the month of July, no objection was made to the bill, except for the 
last day of service, when the dredge broke down ; and, even as late as 
October 17th, the respondent promised a remittance on account of li- 
belant's bill. 

The decree, in so far as this branch of the case is concerned, should 
therefore be affirmed. 

Upon the further question raised by the third assignment of error, 
as to the jurisdiction of this court, we concur in the reasoning and 
conclusion of the court below, as stated in its opinion. 

The decree is affirmed, with interest and costs. 



UNITED STATES v. HUNTER & WITC0:MBE. 

(Circuit Court of Apveals, Second Circuit. Mareli 20, 1907.) 

No. 232 (3,978J. 

CUSTOMS DUTIES — RKLI QUI DATION — DvTY OF COLI.ECTOB. 

Tlie Board of Général Afjpraisers snstained au importer's protests, di- 
recting that the colleetor sliould reliquidate tlie duties at the rates ap- 
Ijearini? to l)e applicable "from the invoiees, sainples, or record," or, in 
the absence of sufflcient data, should reliquidate at the rate of 40 per 
cent, ad valorem. Hekl, that the ternis of this décision did not require 
the colleetor to consider data outside of tlie record made before the Board_ 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, which reversed a décision of the Board of General Appraisers 
(Ga. 5,985 [T. D. 26,210]), sustaining the reliquidation of duties oa 
certain cotton goods. 

The opinion of the court below is as follows : 

WHEEI^ER, District Judge. Thèse are cotton goods wliich were assessed 
at 4.5 per cent, under paragraph 322 of the act of July 24, 1897, c. 11, § 1, 
Schedule I, 30 Stat. 179 LU. S. Comp. St. 1901, p. KIOl]. They were countabie 
uiwler paragraphs 304 to 309, and on protest and apjieal rellquidatjon was or- 
dered : "(2) Tliat where the particulars of count of threads, condition, weight, 
value, etc., necessary to reliquidation, can be ascertained from the invoiees, 
samples, or record, reliquidation will proceed at the applicable rates thus as- 
certained ; that as to ail items and cases wherein thèse cannot be ascertained 
from the invoiees, samples, or records, the statutory particulars above stated, 
or auy of them, sufflcient for reliquidation at the appropriate rate, such re- 
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liquidation is, for want ôf pfoof in support of tbe protests, deuied, but in sucTï 
t-ases relÎLiuidation at thè rate of 40 per cent, ad valorem, tlie minimum rate 
applicable to such goods' as cotmtable cottons, will follow." On rellauidatioa 
tbe; colleetor reported: . "I bave to state tbat tbe entries in question weïe 
reliquidated in strict conformlty witb tbe décision of tbe Board of Appraisers' 
of May 27, 19.04, supra, and In tbe rellquidations, as tbe fnvolees failed toi 
Rtate whetbertbe merebandisé was bleacbed, uubleacbed, or colored, tbis of- 
fice applied tbe rate of 40 per centum ad valorem, as dlrected by tbe lioard 
in tbe second bolding of said décision." 

This appears to bave been donc upon tbe record, so called, as it came from 
tbe Board, without examining or considerîng the govcrnment samples ; and 
tbe importers witbin 10 days from tbe reliquidation protested agaiust tbis 
rate of 40 per cent. The protests are said not to bave been in tlme, but tbey 
appear to bave been witbin 10 days of tbis assessment of 40 per cent. 

Tbe statute requires one paolîage of every Invoice and at least one of every 
ten to be designated, opened, examined, and appraised, and ordered to tbe 
publie stores for examinatlon. Rev. St. § 2901 [U. S. Comp. St. 1901, p. 1921]. 
Tbese paclcages belong to the collecter for the purjxises of classification and 
appraisal, and he could not be without means more or less convenient for 
making' thèse appraisals. Tbe protests against the reliquidation at 40 per 
cent, seem to be well founded and in due tiuie; and it is not easy to ses why 
the highest duty in a varying sehedule should be laid for mère want of de- 
scription. 

Décision reversed. 

J. Osgood Nidiols, Asst. U. S. Atty. (Charles Duane Baker,, on the 
brief), for United States. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

EACOMBE, Circuit Judge. The goods consîsted of cotton cur- 
tains, table covers, and other similar merchandise, and were assessed 
for duty at 45 per cent, ad valorem as manufactures of cotton not spe- 
■cially provided for, under paragraph 323 of the TarifE Act of July 24, 
1897, c. 11, § 1, Sehedule I, 30 Stat. 179 [U. S. Comp. St. 1901, p. 
1661]. The importers protested, claiming that they should be classi- 
fied according to the various provisions of the "'countable" paragraphs 
of the cotton sehedule. Thèse paragraphs (304 to 309) prescribe 
rates of duty which vary with the number of threads to the square 
inch, and vary also with the condition of the cotton cloth, whether 
bleached, dyed, colored, printed, etc., or not. In order to décide 
what rate of duty any particular pièce of cotton cloth shall pay, évi- 
dence of some sort must be presented to the officiai who has to décide, 
showing how many threads there are to the square inch, and whether 
it is or is not bleached, dyed, etc. Upon receipt of thèse protests, the 
colleetor undertook to transmit to the Board of General Appraisers 
the invoices and ail the papers and exhibits connected therewith, and 
the board undertook to examine and décide the case. Under section 
16 of the customs administrative act of 1890 (Act June 10, 1890, c. 407, 
26 Stat. 138 [U. S. Comp. St. 1901, p. 1935]), the Board is given 
power to take additional proof, and it is, and always has been, the 
practice for the importer and the government to ofïer to the Board 
any testimony which either side may think tends to support its con- 
tention. When the Board has decided such question, and no appeal 
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is taken, it is the duty of the collector to liquidate the entry accordingly. 
In this particular case the papers and exhibits which the collecter 
transmitted to the Board were not sufficient to show the précise char- 
acter and condition of the différent articles so as to enable it to dé- 
termine the exact rates of duty, and the importers failed to produce 
the additional évidence, which it would seem they might readily hâve 
procured, to secure such détermination. The décision of the Board 
was as follows: 

"Where the particulars of count of threads, condition, weight value, etc., 
necessary to reliquidation, can be asoertained from the invoices, samples, or 
record, reliquidation wlll proceed at the applicable rates thus ascertained ; that 
as to ail items and cases wherein there cannot be ascertained from the in- 
voices, samples, or records, the statutory particulars above stated, or any of 
them, sufflclent for reliquidation at the appropriate rate, such reliquidation is, 
for want of proof in support of the protests, denied, but in such cases re- 
liquidation at the rate of 40 per cent, ad valorem, the maximum rate appli- 
cable to such goods as countable cottons, will follow." 

No appeal was taken from this décision. Upon reHquidation the 
collector made return that, as the invoices failed to state whether the 
merchandise vi'as bleached, unbleached, or colored, he applied the rate 
of 40 per cent, ad valorem as directed by the Board. 

Against this reliquidation the importers protested, upon the ground 
that the collector "should hâve reliquidated the duty at 35 per cent, ad 
valorem ; the particulars shown on invoice and entry being sufficient 
to show that no higher rate could be applicable, but only 35 per cent., 
or some lower rate." If the facts were as stated in this protest, it is 
manifest that there was the same defect of proof which existed when 
the Board directed reliquidation at 40 per cent. There is no averment 
that the invoice and entry were sufficient to show exactly under which 
spécifie provision any article should be placed. Some contention is 
made upon the proof that the collector did not supplément the record 
before him by sending to the appraiser's office or elsewhere for sam- 
ples of the goods; but this was not an original liquidation. The 
Board, upon a case made by the importers, had decided that the proper 
rate was 40 per cent., and gave them one more chance to show exactly 
under what clauses their various goods belonged. If the record sent 
back to the collector from the Board lacked proof sufficient to show 
this, it was for the importers to supply such further évidence as the 
décision allowed them to produce. Sloreover, an examination of the 
record now before us leads to the conclusion that the samples from 
the appraiser's office would not hâve helped the situation, unless they 
were supplemented by évidence of the importers as to the meaning of 
certain arbitrary letters "P," "S. W.," etc., found upon the invoices. 
But the décision of the Board admitted no such proof. Reliquidation 
was to be had on "invoices," "samples," and "record," which we as- 
sume means the record already made, and which was before the Board. 

We concur, therefore, with the Board, in the conclusion that there 
was not sufficient data before the collector to enable him to reliquidate 
at lesser rates than the 40 per cent, which the Board had already fixed 
upon "for want of proof in support of the protests." 

The décision of the Circuit Court is reversed. 
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WHARTON V. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. March 27, 1907.) 
No. 661. 

EiTiNBNT Domain — Gondemnation of Pbopekty — Right to Compensation. 
Lots on a tract of land were conveyetl by deeds containing a condition 
proliibiting their use for certain purposes, such as for tlie érection and 
maintenance of any slaugliterhouse, suiitli sliop, steam engine or distillery, 
brewery or saloon, etc., and providing tluit sueh ctondition niiglit be enforccd 
by action by the owner of any other lot on the ti'act. Certain of sucli lots 
were condemned by tlie United States as a site for a seacoast fortification. 
Held, that thèse pauticular conditions did not create a true easement as 
known to the conimon law in favor of other lot owners, nor were they in- 
tended to apply to public worlvs, but merely to restrict what might be done 
by persons of business corporations in their own interest, and that, under 
the circumstauces the owners of lots not taken had no interest for which 
they were entitled to compensation. 

In error to the Circuit Court of the United States for the District of 
Rhode Island. 

For opinions of Circuit Court in same case, see 112 Fed. 623. 

WilHam P. Sheffield, Jr., and William R. Harvey (Max Levy, on the 
brief), for plaintif! in error. 

Charles A. Wilson, U. S. Atty., and Amasa M. Eaton, for the 
United States. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This is a proceeding by the United 
States for the condemnation of certain lands at Conanicut Island, in 
the State of Rhode Island. The pétition of the United States déclares 
that the purpose was for "the location, construction and prosecution 
of works for fortification and coast défense." The plaintifif in error 
intervened, claiming damages in behalf of two distinct matters. The 
first related to a certain right of way, with regard to which we are 
not concerned. The judgment sustained his pétition so far as that 
was concerned; but, as to ail other claims, it denied him any relief. 
Thereupon he took out this writ of error. 

We need add little, if anything, to the statement of the facts with 
référence to the issue before us as given in the opinion of the learned 
judge of the Circuit Court, as follows : 

No land of thèse claimants is actually taken by the decree of con- 
demnation. Nor do their lands adjoin the lands taken by the United 
States. The claimants are owners of lots of that large tract at the 
southern end of Conanicut Island, at the entrance of Narragansett 
Bay, known and platted as "Océan Highlands." Many lots on this 
plat hâve been sold by the Océan Highland Company subject to re- 
strictions or conditions, the design whereof is to make every portion 
of Océan Highlands subject thereto for the benefit of every other 
portion. Certain lots subject to thèse restrictions and belonging to 
other persons hâve been condemned by the United States for "the 
location, construction and prosecution of works for fortifications and 
coast défense," otherwise described as "military uses." 
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The claimants first assert that the taking of thèse lands bas de- 
stroyed the rights to restrict their use, and that thèse rights of re- 
striction are appurtenant to the estate of the claimants as "négative 
easements." The claimants next contend that the destruction of thèse 
"négative easements" is a taking of their property by the United States, 
and that they are entitled to compensation therefor. For the United 
States it is contended that thèse rights are not taken, and that the 
claimants are not entitled to compensation. 

The restrictive provision contained in the deeds of part of the land 
actually taken is as follows: 

"But tJiis deed is on condition tiiat no slaugliter liouse, smith stiop, steam 
engine, fumace, forge, bone-boiling establishment, iron or lirass foundry, no 
manufactory o( Chemicals of any description, of gas, soap, flsh guano, flsh oil, 
kérosène or other oil, no brewery, distillery, bar, aie liouse, drinking saloon, or 
other place for the manufacture, compounding or selling of any kindi of in- 
toxicating liquors in any manner or form, shall ever be ereeted, located, used, 
or sufCered, in or upon any part of said granted land ; and that no other nox- 
ious, dangerous or offensive trade or business whatever sball ever be done, 
carried on or permitted in or upon said land or any part tbereof ; with the 
understanding, however, that this shall not exclude from said land any inven- 
tion, apparatus or machine, appurtenant to a dwelling bouse, for lighting or 
warming the same or snpplying the same with water; and said conditions may 
be at any time euforced. by action, in,1unction or otherwise, l)y said grantor, 
its successors and assigns, agalnst said granteeand his heirs and assigns for- 
ever, and aiso by the owner or owners, occupant or occupants, for the time 
being, of any portion of said Highlands, on the said plat tbereof, against any 
owner or owners, occupant or occupants for the time being of said granted 
lands, or of any part thereof, forever ; the design being to liave the conditions 
hereof in every deed given by said grantor in the premises and niake every 
portion of said Océan Highlands subject to said condition for the beneflt of 
every other portion thereof forever." 

As stated in the opinion from which this quotation is made, no land 
owned by the plaintiff in errer was taken by the condemnation. If 
any had been so taken, then the interests appertaining to that land, 
either at law or in equity, in any manner, might properly hâve been 
considered in determining its value ; and the same would bave been 
true if the plaintiff in error had had any easement as known to the 
law in or over the lands which bave in fact been taken. Under the 
présent circumstances, the only possible interests for which the plain- 
tiff in error could recover, if any, are those arising from the condi- 
tions contained in the various deeds shown by what bas already been 
stated, coupled with the facts that the deed or deeds under which be 
holds contain the same conditions, and are part or parts of the same 
plan. 

The learned judge of the Circuit Court pointed out various reasons 
why the plaintiff in error had no right or interest which the law re- 
quires to be taken care of in this proceeding. It appears from the 
four corners of ail that is contained in the deeds, as indicated by the 
enumerations tberein stated, that the conditions are not to be construed 
as having référence to ordinary public works, or the incidents thereof. 
They relate to what might be done in individual interests by persons 
or business corporations. The purpose of the United States in ac- 
quiring the property does not appear to be in any substantial particular 
inconsistent with the conditions of the deeds or destructive thereof. 
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We paSs by the question raised by the learned judge whether a pro- 
vision directly aimed against the taking of the lands in question for 
public uses would not be contrary to public policy, and we observe only 
that the gênerai outlook of the conditions is in the direction of that tak- 
en by him ; and, especially, we are impressed by the fact that, after the 
long enumeration of various structures, the conditions close : 

"And that no other noxious, dangerous or offensive trade or business whatever 
sliall ever be done, earried on, or permitted in or upon sald land or any part 
thereof." 

The words "trade or business" give a color to ail that précèdes 
them; and this color is intensified by the words "no other" in this 
connection, signifying that ail that précèdes is of the same class as 
what follows. It would be a long stretch of the ordinary rules of 
construction to hold that thèse conditions would apply to a steam en- 
gine which proved to be a necessary incident of a public park, a pub- 
lic arboretum, a public bathing establishment, or any other great pub- 
lic pleasure resort, as to which it could be only a very minor incident. 
The position of the learned judge of the Circuit Court on this par- 
ticular topic strikes us favorably, and we regard it as sufficient to meet 
the case of the plaintiff in error. 

Whatever interest the plaintiff in error has with regard to the lands 
taken by the United States does not constitute a true easement as 
known to the common law. Had the deeds contained covenants, they 
would bave been recognized at the common law so far as suits on the 
covenants between the parties to them were concerned. They con- 
tain only conditions. Nevertheless, in equity such conditions are 
treated to a certain extent as covenants running with the land, and 
enforceable by decrees for spécifie performance between subséquent 
holders who purchased with notice. Such rights are often incorrectly 
spoken of as négative easements; but what are really négative ease- 
ments is pointed out in Gale on Easements (7th Ed. 1899), 19 and 
séquence, a work of the highest authority, where easements known to 
the common law are catalogued and classified. The better authorities 
speak of such rights as analogous to négative easements. If they were 
in fact easements, they would constitute true hereditaments, and the 
plaintiff in error would be entitled to the allowance of damages, even 
if nominal. They are subject to the gênerai rules by virtue of which 
equity refuses to require spécifie performance of obligations which are 
unreasonable, or which become so under a change of circumstanccs, 
or which involve only nominal values. We need not, however, ccn- 
sider thèse difficulties in the way of the plaintiff in error, or other pos- 
sible difficulties, becaiise what we hâve already said fuUy disposes of 
the litigation. 

The judgment of the Circuit Court is affirmed. 
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CHOY CHONG WOII & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Marcli 2G, 1007.) 

No. 225 (4,165). 

CUSTOMS DUTIES CLASSIPIOATION — DbIED MUSIIEOOMS — MrSHROOMS Pke- 

SEBVBD IN Tins. 

Mustirooms dried in order to préserve thera and placed in hermetiçally 
sealed tins holding from 30 to 45 pounds, are within the provision in 
Tarife Act July 24, 1807, c. 11, § 1, Schedule G, par. 241, 30 Stat. 170 [U. 
S. Comp. St. 1901, p. 1649], relating to "muslirooms prepared or preiserved, 
in tins, jars, bottles or similar pael^ages." ratlier than paragrapli 257, 30 
Stat. 171 [U. S. Comp. St. 1901, p. 16-50], relating to "vegetables in their 
naturaj state." 

Appeal from the Circuit Court of tlie United States for the Southern 
District of New York. 

The décision below reads as follows : 

WHEELER, District Judge. Thèse are mushrooms dried wholly by evap- 
oration, without other treatment, and imported in large zine-lined boxes for 
protection and convenience in transportatîon. They appear to be "vegetables 
in their natural state," as classifled (Kraut v. U. S. [C. C] 139 Fed. 94), and 
do not appear to be in any sensé preserved in tins, jars, bottles, or similar 
packages as claimed. 

Décision affirmed. 

Everit Brown, for importers. 

D. Frank Uoyd, Asst. U. S. Atty. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The articles in question are mushrooms inclosed 
in tin boxes holding from 30 to 45 pounds. They were assessed for 
duty under paragraph 257, Act July 24, 1897, c. 11, § 1, Schedule G, 
30 Stat. [U. S. Comp. St. 1901, p. 1650], at 25 per cent, ad valorem as 
"vegetables in their natural state, not specially provided for." The 
importers, appealing from this classification and assessment, daim 
that the mushrooms in this condition are dutiable at 2J^ cents per 
pound, under the provision of paragraph 241 of said act for "beans, 
peas, and mushrooms prepared or preserved, in tins, jars, bottles or 
similar packages." The uncontradicted testimony is to the effect that 
thèse mushrooms hâve been sun dried or kiln dried, or both, in order 
to préserve them, and hâve then been placed in hermetiçally sealed 
tins, inclosed in outside wooden boxes to protect the tin. There can 
be no question, therefore, that thèse mushrooms are "prepared or 
preserved in tins," and, being thus specially provided for by paragraph 
241, are excluded from the provisions of paragraph 257. 

The judgment is reversed. 
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A. ZANMATI & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. March 26, 1907.) 
No. 226 (4,176). 

Cttbtoms Dttties — Classification — Mtjshrooms Sliced aiid Dbied — "Natukai. 
Siate" — "Peepabed" — "Preserved." 

The slicing of vegetables solely to facilitate the natural drying opéra- 
tion Is not sufficient to remove them from their natural state ; and mush- 
rooms cleaned, sliced, and dried in the sun are dutiable as "vegetables 
in their natural state," under Tariff Act Julv 24, 1897, c. 11, § 1, Scb&dule 
G, par. 257, 80 Stat. 171 [U. S. Comp. St. 1901, p. 1650], rather than as 
"vegetables prepared or preserved," under paragraph 243, 30 Stat. 170 
[U. S- Comp. St. 1901, p. 1649]. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère on appeal from a judgment affirming the 
décision of the Board of General Appraisers, G. A. 6,253 (T. D. 26,- 
968), which affirmed the action of the collecter. The décision below 
reads as follows: 

WHEELER, District Judge. Thèse are mushrooms cleaned, sliced, and dried 
on sieves in the sun. The question is whether they are "vegetables prepared 
or preserved," under paragraph 241. or "vegetables in their natural state," 
under paragraph 257. of the act of 1S97 (Act July 24, 1897, c. 11, § 1, Schedule 
G, 30 Stat. 170, 171 [U. S. Comp. St. 1901, pp. 1649, 1650]. In Petry v. U. S. 
(C. C.) 99 Fed. 201, bects sliced and kiln dried were held not to be in their natu- 
ral state, and in Kraut v. U. S. (C. C.) 139 Fed. 94, mushrooms merely dried 
in the sun were held to be so. There would be apparently no différence in ef- 
fect upon the vegetables between sun drying and kiln drying ; but the slicing 
seems to take them out of their natural state. 

Décision affirmed. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 
' Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The merchandise involved in this appeal consists 
of mushrooms cleaned, sliced, dried in the sun and imported in barrels, 
which were assessed for duty under the provisions of paragraph 241 
of the Tarifif Act of 1897 (Act July 24, 1897, c. 11, § 1, Schedule G, 
30 Stat. 170 [U. S. Comp. St. 1901, p. 1649]), at 40 per cent, ad 
valorem, as "vegetables prepared or preserved * * * not specially' 
provided for," and claimed by the importers as dutiable at 25 per cent, 
ad valorem, under the provisions of paragraph 257 of said act, as 
"vegetables in their natural state, not specially provided for." The 
Board of General Appraisers upon an examination of the samples 
found that the mushrooms were sliced to facilitate the drying, and the 
évidence showed that this slicing was done when the mushrooms were 
cleaned. 

This importation is to be distinguished from that considered in Choy 
Chong Woh & Co. v. United States, 153 Fed. 879, where we held, 
as mushrooms subjected to a drying process and preserved in tins 
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so sealed as to be air tight were dutiable eo nomine as mushrooms 
"préparée! or préservée! in tins," tliey were not dutiable as "vegetables 
in their natura! state, not spécial!}' provided for." And tliis importa- 
tion is not witliin t!ie reasoning of ttiis court applied in Leaycraft v. 
bnited btates, 130 Fed. 106, 64 C. C. A. 440, wliere we held tliat tlie 
starch obtained from tlie arrowroot plant by mashing tlie tubers, soalc- 
ing the pulp in water and tlius dissolving it out, allowing it to settle, 
cleansing it, and finally drying it, was not free as "arrowroot in its 
natura! state," but was dutiable as "starcli" eo nomine under para- 
graph 285 of the tariff act of 1897. Hère the mushrooms hâve not 
been subjected to any process wliereby their condition is changed or 
advanced from a state of nature. 

It has frequently been held that mère evaporation of the juice or sap 
in a vegetable product by the heat of the sun does not change tlie na- 
ture of the product or remove it from its natura! state. Frazee v. 
Moffitt (C. C.) 18 Fed. 584; Kraut v. United States (C. C.) 139 Fed. 
94; Sonn v. Magone, 159 U. S. 417, 16 Sup. Ct. 67, 40 L. Ed. 203. 
It would seem to follow tliat the sUcing of the mushrooms solely in 
order to facilitate the natura! drying opération should not take them 
out of the category of "vegetables in their natura! state." 

The judgment is reversée!. 



U. H. DT:DLEY & CO. v. UNITED ST.4TRS. 

(Circuit Court of Appeals, Second Circuit. Mîircli 2G, 1907.) 

No. 228 (3,70;";). 

CusTOMS DiTTiEs — Classification — Pineapples rKESEKVED in Own Juice— 
Added Scgar. 

ïlie addition of from 2.28 to 8.82 per cent, of sugar to pineapples pre- 
served in caos in their own juice does not remove tlie fruit from tlie pro- 
vision for "pineapples preserved in their own .iuice," in Tariff Act July 24, 
1897, c. 11, § 1, Schedule G, par. 2G3, 30 Stat. 171 [U. S. Comp. St. 1901, 
p. 1051], to the provision in the same paragraph for "fruits preserved in 
sugar." 

Appeal from the Circuit Court of the United States for the Southern 
District of New Yorlc. 

For décision below, see 148 Fed. 333, affirming a décision of the 
Board of United States General Appraisers (G. A. 5,787 [T. D. 25,- 
577]), which had affirmed the assessment of duty by the collector of 
customs at the port of New Yorlt. 

The articles in controversy consist of Singapore pineapples in tin eans. 
They were classifled as "fruits preserved in sugar," under Tariff Act July 24, 
1897, c. 11, § 1, Schedule G, par. 263, 30 Stat. 171 [U. S. Comp. St. 1901, p. 
1651], and were elaimed by the importers to be dutiable under the provision 
in the same paragraph for "pineapples preserved in their own juice." The 
Board of General Appraisers found that cane sugar had been added in the 
preserving process in quantifies varying from 2.28 to 8.82 per cent., and af- 
firmed the assessment of duty, on the basis of the conclusions stated as fol- 
lows in the Board's opinion : 

"Somerville, General Appraisers. We are disposed, therefore, after due 
considération, to adopt the fotlowing priuciples for the classification of goods 
153 F.— 56 
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of this klnd : (1) Where tlie çhemical analysis shows not over 14 per cent of 
total sugar, including both Inyert and cane sugar, and the chemist expresses 
no expert opinion on the subject, the goods are prima facie subject to classi- 
fication as pineapples preserved in their own juice and not in sugar, and are 
therefore dutlable at 25 per cent, ad valorem, under the last clause of sald 
paragraph 203. (2) Where the pereentage of total sugars ruas over 14 per cent, 
and there is no expert opinion expressed by the chemist as to whether or not 
cane sugar has been extrinsically added, the probability is nevertheless that 
sueh cane sugar has been added, and the goods are, accordingly, pineapples 
preserved in sugar, and are dutiable at 35 per cent, ad valorem and one cent 
per pound, under said paragraph 263." 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Since the décision of this cause at circuit, our 
opinion has been filed in U. S. v. Johnson (Jan. 8, 1907) 153 Fed. 164, 
in which we had before us pineapples similarly preserved, except that 
the cans contained a trifle less sugar. 

, We are unable to distinguish between the two causes, and therefore 
the décision of the Circuit Court is reversed. 



AMEEIOAJsT CAN CO. v. WILLIAMS. 

(Circuit Court of Appeals, Second Circuit. February 17, 1907.) 

No. 17G. 

Injunction — Receivee of National Bank^Dieection to Retain Fund 
Pending Suit. 

W^hen a party asserts the ownership of property, or a spécifie lien there- 
on, it Is within the discrétion of the trial court to retain the property 
withln its jurisdietion until the questions at issue can be determined, even 
though such property is a fund in the hands of the receiver of a national 
bank and an injunction is necessary to restrain him from transmitting it 
to the Comptroller of the Currency in the usual course as required by 
statute. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, §§ 86- 
90.] 

On rehearing. For former opinion, see 149 Fed. 300, 

Edward B. Whitney, for the Comptroller. 
James McMitchell, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. A rehearing was granted at the request of the 
Comptroller of the Currency. A majority of the court is of the opin- 
ion that the order of the Circuit Court does not interfère with the 
Comptroller's administration of the affairs of the insolvent bank, ex- 
cept so far as may be necessary to préserve the rights of complain- 
ant. Our décision was simply to the efïect that, when a party as- 
serts the ownership of property or a spécifie lien thereon, it is within 
the discrétion of the trial court to retain the property within its juris- 
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diction until the questions at issue can be determined. To permit tlie 
property to be removed from tlie jurisdiction of the court is, in effect, 
deciding in limine that the complainant has no cause of action. 
The former décision of the court is reaffirmed. 



UNITED STATES v. COLBY & CO. 

(Circuit Court of Appeals, Second Circuit, ilarcli 26, 1007.) 

No. 233 (3,967). 

CrrsTOMS Duties — Classification — Niger Oïl — Soap Stock. 

Niger-seed oil, wliicii, wJiile usecl in soap nialving. can be used for 
otlier purposes, tliougli witliout tlie proper (pialities for sucli purposes, 
is wittiin the provision in Tariff Act .luiy 24, 1807, c. 11, § 2, Free List, 
par. 568, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1684], for oils "commonly 
used in soap mailing, * * ♦ fit only for sucli use." 

Appeal from the Circuit Court of the United States for the South- 
ern District of New Yorlc. 

In the décision below the Circuit Court reversed a décision of 
the Board of United States General Appraisers (G. A. 5,954 ; T. D. 
26,109), which had affirmed the assessment of duty by the collector of 
customs at the port of New York. 

The opinion of Wheeler, District Judge, in the Circuit Court reads 
as follows: 

Tliis is an oil expressed from niger seerl, and conies under paragraph 3 of 
tbe act of 1897 (Act ,Tuly 24, 1807, c. 11, § 3, Scliedule A, 30 Stat. 151 [U. S. 
Comp. St. 1901, p. 1627]), where it was assessed, unless it is "commonly used 
in soap making" and is "fit only for sucli use," under paragrapii 568, § 2, 
Free List, 30 Stat. 198 [U. S. Comp. St. 1901, p. 1684]. The Board found that 
it was scareely known in this country, and failed to find that it was commonly 
used in soap making, and found that it is fit for other uses, apparently as 
a lubricant, an illuminant, and an adultérant of other oils, and afflrmed the 
assessment. The évidence taken in this court shows that it is commonly 
used in soap mailing in tbis country, and that it can be used for thèse other 
purposes. But that is not the ,true test. The question is whether it is fit 
for other uses, and it does not appear to be. It would bave to be refined for 
an adultérant, is too sticky for a lubricant, and too gummy for an illuminant. 

Décision reversed. 

D. Frank Lloyd, Asst. U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importers. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Décision aiïirmed, upon opinion of the Circuit 
Court. 



THOMSON-HOUSTON ELECTRIC CO. v. McLEAN. 

(Circuit Court of Appeals, First Circuit. April 11, 1907.) 

No. 668. 

1. Patents — Tkrm— Expiration of Fokeign Patent. 

The rule applied that a patent is not exempted from the opération of 
Kev. St. § 4887 [U. S. Comp. St. 1901, p. 3382], making it expire with a 
prior foreign patent for the same invention, because there may be differ- 
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ences in détail between tlie devices of the two patents, unless such différ- 
ences aft'ect the essence of the invention in a patentable sensé. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § ISSVa. 
See Westinghouse Co. v. Stanley Instrument Go., 138 Fed. 823, 71 C. C. 
A. 189.] 

2. Same — Electric Meter. 

The Thomson patent. No. 448,894, for an eleetric meter, expired on July 
8, 1904, vfith the British patent for the same invention. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Drury W. Cooper (Thomas B. Kerr, on the brief), for appellant. 
Robert H. Parkinson (Henry C. Stetson, on the brief), for the ap- 
pellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and HALE, 
District Judges. 

PUTNAM, Circuit Judge. This is a bill in equity alleging infringe- 
ment of letters patent No. 448,894, issued on March 24, 1891, to 
Elihu Thomson on an appHcation filed on September 26, 1890. The 
patent contains 18 daims, but the bill allèges specifîcally infringements 
of only claims 12, 13, 14, and 17. Claims 15 and 16 hâve relation to 
the interprétation and efifect to bs given to those on which the bill is 
specifîcally rested, and therefore we will recite herein claims 12 to 17, 
each inclusive. The only issue before us arises on a plea alleging that 
the invention sued on had been previously patented in Great Britain 
by letters issued on December 23, 1890, as of July 8, 1890, so that, 
under the laws of Great Britain, the patent expired on July 8, 1904, 
and so that, consequently, the p-^tent in suit, by force of section 4887 
of the Revised Statutes [U. S. Comp. St. 1901, p. 3382], expired also 
on the day last named, and thus before the b'il was filed. The plea 
was joined by a replication, thus bringing before the court issues of 
both fact and law. The Circuit Court rendered a judginent for the 
respondent, and the complainant appealed to us. 

The introduction to the patent in suit describes it as consisting "in 
certain détails of construction and combinations" concerning eleetric 
meters for use on either continuons or alternating current circuits, 
"more particularly applicable to meters wherein an eleetric motor is 
employed, and the consumption is indicated or registered by the speed 
of such motor." The spécification also states that the meter as to 
which the patentée has shown the improvements covered by the patent 
in suit is like that described in an application filed on August 26, 1889, 
which resulted, as we understand, in the patent for the well-known 
Thomson meter of the motor type. Having esj)ecial référence to this, 
the counsel for the complainant says: 

"The issues, then, bave to do with meters that record eleetrical energy ; 
that is, they take account of the amount of current (the miit being called an 
ampère), and the pressure at which it is flowing (the unit of this being a volt). 
And the eleetrical circuits are so arranged that the rotating part, which is 
termed the 'armature,' revolves at a rate proportional to the product of the 
iimount of current by the pressure. This product is eleetrical energy, whose 
unit is called the watt. As either the amount of the pressure or tbe current 
varies, tbe speed of rotation varies ; and, as the eounting train which actu- 
iites the dials is driven by the armature shaft or spindlé, the dials record and 
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add or sum up, or integrate, the energy, or watts, flowing through the circuit, 
talving acTOUiit of ail variations. Sucli a device is called an 'integrating,' or 
'recording,' watt meter. 

"It will be made to appear that Prof. Tliomson devised two gênerai types of 
meter of this sort ; one baving a rotating, and tiie other an oscillating arma- 
ture. Ttie patent in suit contemplâtes certain improvements upon tlie rotating 
form." 

The complainant, also, explains that the patent in suit covers other 
improvements in the construction of meters, with which the claims 
involved hère hâve nothing to do. Thèse are quite fully explained 
in the specilication, in part as follows: 

"W is an artlficial résistance in the circuit of the armature, but external 
thereto, and made high in amount, so as to limit the current and avoid the ne- 
cessity for winding tlie armature of extremely fine wire to stand considérable 
potential. By making this résistance very high in proportion to the armature- 
résistance, a practicaily-constant current in sucli armature under conditions of 
change of speed is attained, owing to the fact that the variations of résist- 
ance and counter electro-mot'ive force in the armature itself will be so small 
in proportion to the total résistance as to be praetically negligible. The high 
résistance, W, will therefore also hâve an important function praetically abol- 
ishing any variations in the action of the motor arising from any change of 
résistance at the commutator-contacts, and will for this and the reason above 
noted add greatly to the regularity of action of the motor." 

The important claims are as follows : 

"(12) In an electric meter, the comhinatlon. with an electric motor and a reg- 
ister for counting the movements thereof, of an artiticial résistance external 
to the motor and placed in the circuit of such motor wherein a constant cur- 
rent is to be maintained; such résistance being the larger part of the total 
résistance of such motor-circuit. 

"(13) The combination, with an electric meter operated by altemating cur- 
rents, of a noninductive artlficial résistance placed in that portion of the me- 
er-circuits wherein a constant current is maintained and made to form the 
larger part of the résistance of said circuit. 

"(14) The combination, with an electric motor operated by alternating cur- 
rents, of a register for counting the movements of said motor, and a nonin- 
ductive artlficial résistance external to the motor and placed in the meter- 
circuit including the armature and commutator ; such artlficial résistance be- 
ing made large in proportion to the résistance of the normal résistance of the 
armature and commutator. 

"(15) The combination, in an electric meter, of an electric motor having its 
field traversed by current varying with the consumption and an armature for 
such motor placed in a constant-current circuit, in combination with an arti- 
ticial résistance placed in the armature-circuit external thereto. 

"(IG) The combination, substantially as described, of an electric-motor 
field-coil, an electric-motor armature-coil provided with a commutator and 
placed in an alternating current circuit, including a noninductive résistance 
external to the armature and commutator, as and for the purpose described. 

"(17) In an electric meter for measuring alternating electric currents, the 
combination, with that part of the motor which is included in a constant al- 
ternating-current circuit, of a noninductive résistance external to such part 
of the motor and made large in amount in proportion thereto." 

As the complainant makes much of the fact that the external ré- 
sistance covered by the claims on which the bill is rested is, as said 
in claim 12, "the larger part of the total résistance of such motor- 
circuit," we deem it important to call attention to the fact that claims 
15 and 16 demand only an external résistance, without any condition 
as to its proportionate relation to the total résistance of the circuit to 
which the external résistance is incident. The complainant explains 
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this on the ground that they were evidently drawn "to anticipate an 
attempted évasion of the patent by making the extemal résistance 
somewhat less than that of the armature." 

, The complainant urges on us that whether the patent in suit ex- 
pired as an entirety with the British patent cannot be determined, ex- 
cept by mailing a comparison claim by daim ; so that, as it maintains, 
the mère fact that only one or more of the claims in the British patent 
were coequal with only one or more of the claims in the domestic 
patent would not affect the claims in the domestic patent not thus 
coequal, but would leave them still to run out the expressed term of the 
patent as granted. The complainant does not bring to our attention 
any controlling authority on this proposition. The nearest approx- 
imate is Siemens v. Sellers, 133 U. S. 276, 283, 8 Sup. Ct. 117, 31 L. 
Ed. 153, which is not favorable to the complainant. However, we are 
not called on to pass on this issue. It is suflîcient for our purpose, 
as said by Mr. Walker, at page 151 of Walker on Patents (4th Ed.) 
that section 4887 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3382] applied, so far as the issue hère is concerned, to such claims in 
suit as correspond with any invention covered by some prior foreign 
patent, even though others of the claims of the domestic patent do not 
thus correspond. 

The British patent was amended several years after it issued. 
It is so correctly and clearly shown by the opinion of the learned 
judge of the Circuit Court that this fact cannot in any way avail 
the complainant that we leave the case, so far as this topic is con- 
cerned, to rest on that opinion, without any additional comments in 
regard thereto. 

The claim in the British patent on which the respondent relies is 
claim 2. The better way to exhibit this claim is in the form of the 
parallel columns which are given by the complainant in its brief, and 
which disintegrate, analyze, and compare its various éléments in con- 
nection with those of claim 17 of a prior patent issued to the com- 
plainant, as follows: 

Claim 17 of Patent 432,654. Claim 2 of British Patent. 



The combination, in an electric 

meter, 
of coils or sets of coils in 

moving relation one to the 

other, and 
plaeed, respectively, 
in the main and 
In a branch circuit 
or their équivalent, as de- 

scribed, 

and a copper plate and 
magnet for absorbing the 
dynamic energy of the coils 

carried 
upon the structure whose 
movements are registered to 
form a record of the current 
consumed. 



An electric meter having 
stationary coils in a 
main circuit, and 
movable coils forming an 
armature in a shunt cir- 
cuit around the work, and a 
supplemental résistance 
In the said armature circuit;: 
coinbined with 



a retarding device comprising 
a close conductor moving 
In a permanent and con- 
stant magnetic field, which 
is independent of and 
uninfluenced by the current» 
flowing in the aforesaid 
coils, for the purposes 
above specified. 
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It will easily be seen from this analysis of claim 2 of the British 
patent that, except as we will hereinafter state, it contains ail the 
éléments of, for example, claim 12 of the patent in suit; that is, 
(1) electric meter, (2) of the motor type, (3) with artificial external 
résistance, (4) with the retarding device which is implied in the meter 
of the motor type. It does not specify a register, nor that the meter 
is of the motor type; but, for plain reasons, no question is made 
in this case on account of the omission to name in the c'aims the motor 
or the register, and no assertion is made of any différences, except 
as we will hereinafter state. The history of the art makes it plain 
that, so far as the comparison is concerned, the only true novelty in 
either is what is described in one as an artificial external résistance, 
and in the other as a supplemental résistance. The learned judge of 
the Circuit Court held that there were no différences of a patentable 
character, that is, involving invention, and that therefore the statute 
pleaded by the respondent controls the case. 

The complainant shows that the improvements in the claims in 
suit are said to relate specifically to meters with motors of the rotary 
type, while the British patent covers also the oscillating type. So 
far as we are able to perceive, the fact that the British patent groups 
two kinds of meters, even if the domestic patent was occupied with 
only one, could avail nothing, unless in connection therewith there 
was some patentable différence in the function or mode of opération, 
or in some other particular. Otherwise, the statute could easily be 
evaded by running into one claim of the domestic patent meters of the 
rotary type, and into another claim meters of the oscillatory type, 
thus apparently dividing the grouping in the British patent, but 
ultimately getting back to cover its entire fîeld. The resuit of mère 
division into moieties leaves noth'ng in the later domestic patent which 
was not in the earlier foreign one. 

In regard to the différences between the claims under considération 
in the domestic and British patents, we are riferred by the com- 
plainant in lump to eight printed pages of the testimony of its 
expert witness Bentley, without any attempt on its part to analyze 
that évidence. We, of course, décline to analyze it ourselves, point- 
ing to our rules which require this to be donc by the complainant 
itself, with proper spécifie références as therein stated. We présume, 
however, that the particular propositions on this topic to which we 
will refer, and which hâve been called to our attention by the com- 
plainant at bar, will cover everything it maintains in this direction. 

We gather that the Circuit Court understood that the complainant 
maintained that the retarding device which appears in the British 
claim is not included in the éléments shown by the claims of the 
domestic patent. This did tiot mean that a retarding device is not 
implied in the claims of the domestic patent, but, as stated by the com- 
plainant, that the référence to a retarding device which appears 
in the spécification is only incidental. This might well be, because its 
présence is necessarily implied. The propositions of the complain- 
ant with regard to the spécifie form of the retarding device shown in 
claim 2 of the British patent are not easy to understand. Its expert 
says that that device is a good thing, "probably the best form now 
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known, yet it îs not the only retarding device"; and, what is the 
fact, that the daims on which this suit rests are not limited to any 
spécifie form thereof. But nothing brought to our attention shows 
that there is any patentable différence in favor of either patent on 
account of the retarding device, or that the force of the second claim 
of the British patent was affected by reading into it the retarding de- 
vice there described, any more than it would be by reading in or 
reading out stationary coils in the main circuit, or by reading in or 
reading out of the daims in the patent in suit the register, or by read- 
ing in or reading out of the daims in either patent any well-known, 
imphed élément necessary to a practical machine. 

In fact, we cannot clearly discover that the complainant places any 
real reHance on any alleged différences, except what it maintains is 
indicated by the words in claim 12 of the patent in suit, "being 
the larger part of the total résistance," and by analogous expressions 
in the other daims in suit, the phraseology of each of which is only 
slightly changed, and the légal effect of ail of which is the same. 
It insists that thèse words do not appear in claim 2 of the British 
patent, and such is the fact. The observations we hâve already 
made in this connection with référence to daims 15 and 16 support 
the proposition that there exists hère nothing fundamental or essen- 
tial, so that thèse expressions do not in any way represent invention; 
otherwise daims 15 and 16 would be mère rubbish. 

As truly said by the learned judge of the Circuit Court, the mère 
matter of différence in degree does not ordinarily suggest invention. 
The learned author of Walker on Patents (4th Ed.) 27, observes: 
"It is not invention to change the size or degree of a thing, or of 
any feature or function of a machine or manufacture." Mr. Renwick's 
practical work, entitled "Patentable Invention," observes very sensi- 
bly in regard to this, with référence both to size and p^'Oportion, 
that a mère change does not amount to invention; and it illustrâtes 
some exceptions to this by références to Sir Humphrey Davy's safety 
lamp, and to changes of proportions in chemical comb'nations which 
produce essentially new products. This fact is peculiarly illustrated 
in the présent case. Turn again to the words "the larger part," in 
claim 12. Out of 100 this may be 50 plus, while anything îess than 
"the larger part" would be 50 or 50 minus ; in eilher case the plus 
or the minus being perhaps quite negligible quantities. It is impos- 
sible to say that, under such circumstances, there is any patentable 
différence between 50 plus, on the one hand, and 50 or 50 minus on 
the other. In connection with the fact that the spécification of neither 
patent undertakes to give any rule for determining any fiKed propor- 
tions of the external résistances, it is plain that the ratios are of a 
character to be determined by the skilled mechanic accord ng to the 
changes in exigencies, and as to ail this the views of the learned 
judge of the Circuit Court are correct. 

Indeed, we may say that, as to ail the alleged différences between 
claim 2 of the British patent and the daims in suit, our attention 
has not been called to anything in the record establishing invention 
in behalf of either patent as against the other. The complainant 
speaks of the différences pro and con only as improvements, without, 



THOMSON-HOUSTON ELECTKIC CO. V. M'LEAN. 889 

so far as we can discover, alleging invention at any point. Indeed, 
we are justified in understanding that the complainant makes no 
serions claim of invention in any of tliese différences, because it urges 
on us the proposition that the arguments in beha.f of the respondent 
admit that there are différences; and thereupon it cites Thomson- 
Houston Co. V. Ohio Brass Co., 80 Fed. 712, 734, 26 C. C. A. 107, 
decided by the Circuit Court of Appeals for the Sixth Circuit, and 
undertakes to apply hère the following words wh'ch appear in that 
opinion, namely: "It is not material to this discussion whether thèse 
improvements are patentable or not." It also adds that the Circuit 
Court fell into its errer because, admitting différences to exist, its 
opinion proceeded to argue that the différences were unpatentable. 
We would hâve been very much surprised if so able a tribunal as the 
Circuit Court of Appeals for the Sixth Circuit had laid down any 
proposition of the kind maintained by the complainant to be appli- 
cable hère. Following down the same page to which the complain- 
ant refers, the purpose of the observation cited is made clear, because 
the court states, almost in the same breath, the reason why the im- 
provements were not material, even if they were in fact inventions, 
but, also, that, if they were not inventions, they covered nothing. 

If différences could be set up to defeat the application of section 
4887 of the Revised Statutes [U. S. Comp. St. 1901, p. 3382], even 
when they involve no patentable invention, the statute would hâve been 
emasculated, and its application could always hâve been d feated by 
trivial and unimportant changes, so that it would be left practically 
worthless. In Westinghouse Co. v. Stanley Instrument Co., 138 Fed. 
823, 829, 71 C. C. A. 189, so much relied on by the Circuit Court, we 
rested on the fact that the différences between the foreign patent and 
the domestic patent there in question involved "an essential, novel, 
and patentable improvement." We were not there required to rule 
directly on the question pressed on us hère, although it is évident that 
we assumed the law to the contrary to what the complainant main- 
tains. If it had been pressed on us, we would pr- babl - hâve pur- 
sued Siemens v. Sellers, 123 U. S. 276, 283, 8 Sup. Ct. 117, 31 L. Ed. 
153, farther than we did. It was there said, at page 283 of 123 U. 
S., page 119 of 8 Sup. Ct., as follows : "A patent cannot be exempted 
from the opération of the law," that is secti :n 4887 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3382], "by adding some new im- 
provements to the invention." It was held in that case that the 
domestic patent contained certain improvements not exhibited in the 
foreign patent; but they did not help the complainant. Neither the 
décision of the court nor the opinion was d'rectly on the issue before 
us ; but each seems to beat strongly, if n t conclusively, in support 
of the views of the learned judge of the C'rcuit Co"rt, and of our 
opinion, that no mère changes in détail which do not afïect the essence 
of the invention as covered by the respective patents can avail this 
complainant. 

The decree of the Circuit Court is affirmed, and the appellee recovers 
his costs of appeal. 
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WESTINGHOUSE ELECTRIC MFG. CO. v. MONTGOMERT ELECTRIC 
LIGIIT & POWER CO. 

(Circuit Court of Appeals, Second Circuit. April 30, 1007.) 

No. 268. 

Patents — Infrikgement — Electkical Oonveetbhs. 

The Stanley patent. No. 469,809, for a System of electrical distriliution^ 
was not anticipated, and claims 1 and 3 cover combinations including a 
converter in wliicli the length of wire In the primary coil is substantially 
tlie saine as would resuit from following the so called "Stanley rule," and 
are infringed by a converter having such length of wire irrespective of 
the rule or method by which such length was ascertained. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

This cause cornes hère on defendant's appeal from an interlocutory decree 
o( the United States Circuit Court for the Northern District of New York on 
final hearing, sustalning the validity, and flnding infringement by défendant, 
of the first and third claims of complainant's patent, No. 469,809, granted to 
jt as assignée of William Stanley, Jr., on March 1, 1892. The court below 
originally granted an order for a preliminary injunction (131 Fed. 86) which 
was reversed by this court (139 Fed. 868, 71 C. C. A. 582), and subsequcntly, 
on final hearing, the court below entered a pro forma decree for complainant. 
from which this appeal is taken. Prior opinions of the Circuit Court and of 
this court, construlng and sustaining this patent, in the suit by this complain- 
ant against the Saranac Lake Electric Light Company, and known as the Sar- 
anac Case, are reported in 108 Fed. 221, and 113 Fed. 884, 51 C. C. A. 514. 
The opinion of Judge Coït, in the First Circuit, denying a motion for a pre- 
liminary injunction against the Stanley Electric & Manufacturing Company, 
is reported in 117 Fed. 309. A subséquent opinion of Judge Lacombe in tho 
suit by this complainant against the Orange County Gas & Electric Company, 
known as the Orange County Case, is reported in 119 Fed. 365. 

A. C. Fowler, for appellant. 

J. Edgar Bull and Gifford & Bull, for appellee. 

Before WALLACE and TOWNSEND, Circuit Judges, and HOLT, 
District Judge. 

TOWNSEND, Circuit Judge. The following statement ma\- con- 
duce to a clearer understanding of the Stanley patent and the questions 
herein involved : 

The invention relates to a System of electrical distribution, and régu- 
lation especially adapted to incandescent light plants. The problem 
which confronted the inventor, Stanley, was presented by defects 
in existing Systems which resulted in variation in the luminosity of 
individual lamps upon variations of pressure due to variations in the 
number of lights in use. Stanley discovered that the cause of this 
variation was a lack of harmonious action between the dynamo and 
the converter. He had to deal with the antagonism between leakage 
at the dynamo and self-regulation of secondary pressure in the trans- 
former. Increasing the length of the primary wire decreased leakage, 
but diminished self-régulation. Decrease in the length of the primary 
wire improved régulation, but increased leakage. Stanley further dis- 
covered that thèse antagonistic relations could be co-ordinated to each 
other by the use of a certain length of wire on the primary of the con- 
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verter, and he told the public in his patent that the wire should be 
"of such length that reacting self-inductively upon its own magnetic 
circuit, the average counter-potential so produced approximately 
equals the potential appHed to the primary circuit." 

Of this statement, Judge Coxe says in his opinion, supra: 

"In other words, if wire be woutid on the primary coil until the nmmeter 
praetically shows no current when the secondary current is open, the resuit 
will be the invention of the Stanley patent." 

In addition to this disclosure, Stanley further stated in the succeed- 
ing portion of the same paragraph the method employed by him in 
practice for accomplishing his invention, which method involves the 
so-called "C2R rule." 

The portion of the spécifications of the patent in suit containing 
the above statements and the statement of the C2R rule is as follows : 

"In the construcvion of the colis P and S the following principles are to be 
observed: The flrst thing to be determined is the length of the primary wire. 
This should be of such length, that reacting self-inductively upon its own 
magnetlc circuit the average counter-potential so produced approximately 
equals the potential applied to the primary circuit. When so conatructed an 
ammeter will praetically show no current when the secondary circuit is open. 
To obtain thèse results in practice I use the following method: I flrst choose 
the pereentage of efflciency to be obtained. Then having selected a type of 
magnetlc circuit afCording as great magnetic conductlvity as possible I apply 
such a length of primary eonductor that acting self-inductively upon its core 
the différence of the counter-potential and applied potential multiplied by the 
current in the converter shall equal the predetermined loss of energy inévita- 
ble In conversion and vary the length of wire until the desired results are 
attained." 

The claims in suit are as follows: 

"1. In a System of electrical distribution, and in combination, an alternating- 
eurrent dynamo and converters electrically connected with the main-line con- 
duetors In multiple arc and organized to transform the current in the main 
<;onductors into currents of less potential and greater quantity in the seconda- 
ries, each converter made with a primary coil containing such length of wire 
exposed to magneto-electric induction that when operated by the dynamo with 
which it is to be used with its secondary circuit open the electrical pressure 
and counter-pressure in its primary circuit shall be equal with incandescent 
lamps or other translating devices in the secondary circuits, substantially as 
and for the purposes set forth." 

"3. In a System of electrical distribution and in combination, an alternating- 
eurrent dynamo and converters organized to transform the current generated 
by the dynamo into currents of less potential and greater quantity at or near 
the points of consumption electrically connected with the main-line conductors 
in multiple arc and having their primary circuits constantly closed, each 
converter adapted to the dynamo operating the System by making its primary 
coil of such length that when supplied with its fuU proportionate share of the 
entire normal electro-motive force of the machine its secondary circuit being 
open the electrical pressure and counter-pressure in its primary circuit shall 
be approximately equal with the translating devices in the secondary cir- 
cuits of the converter to be eut ont of the circuit when not in use without the 
introduction of any résistance in the place of them substantially as and for 
the purposes set forth." 

We are satisfied upon ail the évidence that the length of wire given 
by the Stanley C3R rule does not substantially differ from, and is not 
inconsistent with, the disclosure of the discovery of the principle of 
co-ordination between the generator and the primary. 
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For reasons tobe hereafter stated, it is unnecessary in the disposition 
of this case to discuss at length the utility or accuracy of the disclosure 
as to length of wire, as compared with the particular rule or method 
used in practice, or the alleged discrepancies between them, or to what 
extent the former is to be imported into theother and made a part of 
it. As we understand it, Stanley told the world in the earlier part 
of the paragraph that, in order to obtain automatic régulation, the 
wire must be given a length which, under certain open circuit condi- 
tions, would show practically no current or a zéro current, and by this 
C3R rule he showed the method by which he secured the length of wire 
essential to the accomplishment of the desired results. 

Twenty-fîve pages of defendant's brief are devoted to a discussion 
of its construction of the patent in suit. It is unnecessary to discuss 
ail the arguments advanced in support of this construction. The fal- 
lacy of thèse contentions, and the fact that they proceed upon a mis- 
conception of complainant's position and our décisions, is indicated 
by the following quotations from defendant's brief : 

"After stating in his spécification thiat the priraary circuit slaould be of 
sueli lengtli that an ammeter will practically sliow no current when the sec- 
ondary is open, the patentée says, 'To obtain thèse results in practice I use 
the following method,' and then the C2R rule is given, clearly indicating that 
the part of the spécification which the complainant now relies upon will not 
give thèse results in practice, but that to obtain thèse results in practice, the 
C2R length of wire must be secured. The complainant, however, wishes now 
to reject the C2R rule and the length of wire given by it." 

The first argument of défendant, whereby the rule is made a part 
of the claims in suit, is stated by counsel in its brief as foUows : 

"This court in its opinion on motion for preliminary injunction in tlie case 
at bar set at rest this question (the question whether the rule was part of 
the claims in suit), holding that in its décision in the Saranac Case it did not 
uiean that the rule was to be regarded as an élément of the combination, but 
'that the first and third claims of the patent were for combinations which 
broadly included his invention.' The express finding of this court in the Sara- 
nac Case that the Stanley patent is limited to the length given by the Stan- 
ley C2R rule which this court read into the claims to save them from anticipa- 
tion, and which therefore is a différent length from that given by the length 
of the claims, stands, and bas not been modifled in the slightest, and not be- 
ing so modified is still controlling against the complainant." 

In support of this argument counsel for défendant refers to the 
statement in our opinion on the motion for preliminary injunction that 
we were not convinced that in the Wagner transformer used by défend- 
ant there was the length of primary wire required by the Stanley 
patent, and that infringement was not so clearly established as to jus- 
tify a preliminary injunction. Counsel, therefore, claims that this 
statement shows that "this court did not agrée with the lower court 
that this rule which it applied was the Stanley ride or some other 
method which would give the length of wire which this court sustained 
the patent for," etc. There is no foundation in fact or in our opinion 
for this assertion. Both of the judges who sat in said cause were of 
the opinion that the construction adopted by the court below was the 
correct one. But we reversed the order of the court below with great 
hésitation, upon the expert testimony as to the sandwiched coils in 
defendant's transformers and the confîicting théories upon other ab- 



WESTINGHOUSE B. MFG. CO. V. MONTGOMERT B. L. & P. CO. 893 

struse electrical problems, and gave the défendant the benefit of the 
doubt raised, not as to the construction of the rule or its appHcation, 
but because, as stated in our opinion : 

"The experts are in flat contradiction upon the question of infringeraent, 
and, in view of the large importance of the controversy, the rights of the par- 
ties should be reserved for décision until the final hearing of the cause." 

Counsel for défendant quoted from our opinion on the motion for 
preHminary injunction as follows: 

"We are not convinced that in the Wagner transformer used by défendant 
there is the length of the primary wire required by the Stanley patent." 

Counsel then says: 

"This court could not hâve meant 'we are not convinced that in the Wagner 
transformer used by défendant there is such length of primary wire that there 
is practically no current when the seeondary circuit is open,' for it was ex- 
pressly admitted, go this court could only hâve meant that it was not con- 
vinced that the Wagner transformer had the length of wire given by the Stan- 
ley C2R rule." 

On the contrary, this is exactly what the court did mean, namely, 
that it was not convinced that the length of primary wire used by the 
défendant corresponded to the length of wire by which the co-ordina- 
tion of the transformer to the generator was secured, according to 
Stanley's statement of his discovery, and that the co-ordination betweesi 
the generator and the primary was secured by such a length of wire 
that under certain conditions the current would be practically zéro 
when the seeondary was open. 

Counsel for défendant insists that "the part of the spécification im- 
mediately preceding the Stanley C2R rule and in the same paragraph 
with it is importée! into the C2R rule and made a part of it," while 
in our opinion we say: "The rule was not to be regarded as an élé- 
ment of the combination." 

The défendant, quoting certain portions of said décision, but omit- 
ting our statement in regard to the rule, says as follows : 

"ïhe décision of this court was not to the effect that the Stanley invention 
Is for co-ordinating the transformer to the generator with which it is to be 
used by any length of wire, but that it is for co-ordinatlng the transformer 
to the generator by means of 'the length of the primary wire r(>quired by tho 
Stanley patent' ; that is, 'the Stanley length.' It is évident, therefore, tUiit 
this court regarded 'the length of the primary wire required by the Stanley 
patent,' or the 'Stanley length,' as some peculiar and deflnito length. and did 
not regard the Stanley invention as coveriiig any length of wire by which tlie 
transformer was co-ordinated to the generator." 

A référence to the claims in suit shows that the wire of suitable 
length was for such a length exposed to magneto-electric induction 
that when operated by the dynamo on open circuit the electrical pres- 
sure and counter-pressure in the primary circuit should be equal. 

In the prior opinions of this court in the Saranac Case the character 
and scope of the discovery and invention of the patent were discussed 
and defined, and the validity of the claims in suit was sustained. In 
the opinion in this cause on appeal from the order for preliminary in- 
junction we said as follows : 

"The décision of this court in Westinghouse Co. v. Saranac Lake Co. was 
in effeet that Stanley contributed to the prior art the discovery that the auto- 
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matic and constant régulation of the pressure of the alternating carrent at the 
secondary terminais depended upon the co-ordination of the transformer to 
the generator, and the invention that this could be efCected by means of a 
primary vvire of suitable length, that the first and third claims of the patent 
were for combinations which broadly Included his invention, and that because, 
in ord«-r to Instruct those skilled in the art how to ascertain the length of the 
primary wire he had formulated in his patent one rule for doing so, the rule 
was not to be regarded as an élément of the combinations." 

In the opinion of Judge Lacombe in the Orange County Case, he 
said, referring to our opinion in the Saranac Case, as follows : 

"It seems to this court that the Court of Appeals found that the claims of 
the patent were for a combination of the éléments therein set forth, of which 
one élément was a primary coil having a length of wire equal to what would 
be found to produce the indicated results when applying the Stanley rule." 

In this statement we concur. 

It may, therefore, be considered as determined by the prior décisions 
in this circuit that as Stanley was the first to discover and suggest that 
the difficulties encountered in attempting to secure self-regulation were 
due to an improper length of wire in the primary coil, and to disclose 
a method and means for determining the proper length of wire, thereby 
proportioning the energy absorbed by the generator to the energy con- 
sumed, he was entitled to cover broadly any transformer having sub- 
stantially such length, irrespective of the method by which such length 
was ascertained. It follows from this conclusion that the Stanley 
C2R rule, which states the method of securing the proper length is not 
to be regarded as an élément of the combination of means of the claims 
in suit, which include such wire, and that the question of infringement 
dépends on whether the primary of defendant's transformer has sub- 
stantially such a length of wire as would hâve been obtained if its 
length had been determined by the Stanley C3R rule. 

Upon further examination of the prior opinions bearing on the ques- 
tions raised herein, and exhaustive considération of the briefs and ar- 
guments of counsel, we remain of the opinion that the claims in suit 
are for combinations which include the invention of a transformer 
which produces the automatic régulation of the Stanley patent by the 
use of a length of wire substantially the same as that which would re- 
suit from following the method stated by him in his gênerai rule ap- 
plicable to ail conditions, and that a transformer having such a length 
of wire is an infringement of the claims in suit, irrespective of the pro- 
cess or rule or method by which the resuit may hâve been obtained. 

That the défendant, in support of its argument, misstates the position 
of complainant, appears from the following statements in the respective 
briefs : 

Défendant. Complainant. 

Referring to the Hopkinson equa- "I admit, as emphatically and as 

tion, counsel says: broadly as words can make it, that no 

"The complainant, seeing the force transformer infriuges which does not 

of the situation, now says that it is bave on its primary a length substan- 

not necessary to hâve in a transform- tially such as it would be if such 

«r the corresponding length of vvire length hnd been determined by the 

given by the C2R rule." Stanley C2R rule." 
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In the disposition of the questions herein we hâve proceeded upon 
complainant's admission, quoted above, and for that reason hâve found 
it unnecessary to pass upon defendant's claim founded on its statement 
of complainant's contention as to the C3R rule length of wire. In vifw 
of the fact that anticipation and laclt of patentable novelty are not res 
adjudicata as to this défendant, the further défense is hère pressed that 
the Stanley rule, so far as défendant follows it, was anticipated by 
Kennedy and Hopkinson. This contention is based on the fact that 
the Stanley C2R rule did not appear in Stanley's original spécifications 
of November 26, 1885. It is claimed by complainant, however, that the 
Stanley discovery and invention as construed by this court was disclos- 
ed in said original spécifications, and was then embodied in a trans- 
former. And the date of the Stanley invention was found to be in 
1885 by Judge Coxe in the Saranac Case, and by the Commissioner of 
Patents in interférence proceedings of Stanley against Slattery. 

The Kennedy patent and articles were fuUy considered and disposed 
of by the court below and by this court in the Saranac Case, and need 
not be reconsidered. But, so far as concerns the Hopkinson équation, 
whether the Stanley invention be given the date of 1885 or 1888 is im- 
material, for the following reasons : Like the other alleged anticipa- 
tions relied upon in the Saranac Case, it fails to state that one "msy 
détermine the proper length of the primary coil by Connecting the 
transformer in circuit with the dynamo with which it is to be used, and 
then winding on wire until the loss indicated by the formula C3R, with 
the secondary circuit open, equals a certain loss of energy." It appears 
from defendant's testimony that they did not use the Hopkinson formu- 
la until 1891 or 1893^ some years after Stanley had explained why and 
how his rule disclosed a practicable method for securing self-regulation. 
The Hopkinson équation is not mentioned or discussed by complain- 
ant's expert, and we are therefore left without any means of determin- 
ing the accuracy of Hopkinson's statement that "for practical purposes 
thèse équations are really sufRcient." But upon the testimony of de- 
fendant's experts it is shown to hâve no bearing on the issues herein. 
Thus, defendant's expert, Nipher, says : 

"It was thèse équations wliich gave tlie public — those skilled in the art — 
the information which they needed concerning the nature of the problem, and 
the worlv of Ranliin Kennedy and Zipernowslii aud Deri furnished tlie {)rac- 
tical application of thèse prineiples, at the same time giving spécifie and sufli- 
cient instructions concerning the exact method of procédure, in order to realize 
the conditions in practiee." 

But this court has already considered and disposed of thèse alleged 
anticipations, and has held that they failed to disclose the invention in 
suit. 

Again, as defendant's expert, Nipher, says : 

"The length of the wire wound on in this method of design fHopkinson'sl 
is entirely différent from that which would be obtained by following the Stan- 
ley rule." 

That is, the défendant relies on the disclosure by Hopkinson both as 
a défense against infringement, on the same ground on which it claims- 
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noninfringement by its own transformer, and also as an anticipation. 
It daims, on the one hand, that upon its construction of tlie Stanley 
rule, whicli admittedly maltes it indefinite and misleading and gives an 
impracticable length of wire, tlie défendant does not infringe, because 
its construction, in which wire of a différent length is used, follows 
the practicable method disclosed by Hopkinson, which gives the proper 
length of wire. And, on the other hand, it claims that its method an- 
ticipâtes the Stanley rule because it follows the prior Hopkinson équa- 
tion. The défendant, therefore, is in this dilemraa: If the Hopkinson 
équation, as Nipher, defendant's expert, asserts gives a length of wire 
différent from that specified by Stanley, then, as we are of the opinion, 
as hereafter shown, that the défendant uses the Stanley length, the 
contention that it uses the length of the earlier Hopkinson équation 
is not sustained. And, if the Hopkinson équation could be so construed 
as to give the Stanley length of wire, then the admission that it merely 
gave the information by means of which Rankin Kennedy, etc., fur- 
nished a later practical application of thèse principles, as stated above 
by defendant's expert, then Hopkinson is relegated one step further 
back than the post-art publications already disposed of in the earlier 
opinions of the court. 

We fînd nothing new in this record which indicates that any of the 
so-called prior art adversely affects the status of the patent in suit. 
The single question to be disposed of on this appeal is that of infringe- 
ment. Infringement is denied, on the following grounds : 

"Défendant uses a différent length of wire than that prescribed by the pat- 
ent, by reason of using less iron in the core." 

In support of this proposition défendant states that the length of wire 
used in its' transformer has a length in the primary coil over 50 per 
cent, greater than the length in the complainant's Great Barrington 
transformers and contends that if the Great Barrington transformers 
hâve not the C2R length then the Hopkinson length antedates the 
C2R length whatever the latter may be. For reasons stated above the 
alleged priority of the Hopkinson length équation is immaterial. 

The défense that as défendant uses a core of lesser weight and there- 
fore a length of wire différent from that used by complainant, it 
does not use the length of wire of the Stanley rule, is immaterial be- 
cause, as the Court of Appeals has held: 

"The amount of wire for a given char.icter of current supply eannot be 
stated in feet and inches becanse it is, to some extent, dépendent upon other 
things, such as the quality of iron employed in the core, the quality of cop- 
per used in the coils, the shape of the transformer, and the way the coils are 
applied." 

The curve sheets illustrating tests of complainant's transformers and 
of defendant's transformers in the Saranac Case and in this case show 
that in each the currents are substantially the same, and that the cur- 
rent falls with an increase in the number of windings until it reaches 
the point where the current is practically zéro, this being the point 
where by the application of the C2R rule the winding should cease. 
And, while différent lengths of wire were used on certain of the com- 
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plainant's Westinghouse transformers, and on the infringing Saranac 
transformers, and on defendant's transformers, yet in each case the 
lengtlis of wire cease at the same point or just beyond the knee of the 
curve. Again, it appears from a comparison of such of complainant's 
and defendant's transformers as hâve substantially the same lengthof 
wire that the respective transformers are substantially alike in material, 
size, and shape of cores. In fact, the assertion of complainant's ex- 
pert, Waterman, that the defendant's transformers are in their es^en- 
tial particulars like those held to infringe in the Saranac Case does not 
seem to be seriously disputed. 

The construction of defendant's transformers in the Saranac Case 
is stated by Judge Coxe in his opinion therein, where, referring to de- 
fendant's plant, lie says : 

"Each converter is made with a primary coil containing such length of wire 
exposed to magneto-electi'ic induction that when operated by the dynamo with 
whieh it is to be used, with its secondary circuit open, the electrical pressure 
and counter-pressure in its primary circuit are approximately equal." 

A further défense is that: 

"Defendant's transformers hâve their coils sandwiohed, whieh not oniy gives 
a différent length of wire from tiie patent, but does not require such transform- 
ers to be adapted to the dynamo, except as to pressure, and therefore they do 
not infringe." 

Great stress is laid by counsel for défendant on this feature of sand- 
wiching. As explained by the expert for défendant, it consists in the 
"subdivision of the coils into sections to avoid excessive electro-motive 
force between adjacent parts." By this method of construction the 
primary and secondary coils are brqught close togcther and the amount 
of leakage is reduced. The resuit of sandwiching the coils is to re- 
quire a greater length of wire. No référence is made in the Stanley 
patent to sandwiching, and its practical importance in constructing 
transformers was not at first appreciated by the complainant company, 
and it did not adopt this construction imtil the year 1893. 

The plausible argument is made that as Stanley used a large core to 
prevent leakage, while the défendant produces the same resuit by sand- 
wiching its coils, necessarily using in so doing différent lengths of 
wire, that thereby the necessity of correlating the transformer to the 
dynamo as to "frequency and electrical pressure," as in the Stanley 
construction, is dispensed with, and that infringement is thus avoidecl. 

But it appears from the testimony of defendant's experts that this 
sandwiching and its desirability to prevent leakage was well known 
long prior to the invention in suit ; in fact, that it was a common ex- 
pédient for that purpose. We fail to find any suggestion that this 
arrangement dispenses with the necessity of "the co-ordination of the 
transformer to the generator" by the use of a primary wire of suitable 
length. And we do not understand that in thèse circumstances a mère 
différence of length of wire by reason of sandwiching is any more ma- 
terial upon the question of infringement than différences in other parts 
of the apparatus. We again repeat, but with our italics, what this 
court said in the Saranac Case : 
153 F.— 57 
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"The amount of wlre for a given charaeter of curreiat-supply cànnot be 
stated In feet and inches because it is, to some extent, dépendent upon other 
thlngs, such as tlie quality of iron employed in the core, the quality of copper 
used in the coils, tlie shape of the transformer, and the way the coils are 
appUed." 

The whole argument of défendant in support of noninfringement 
proceeds upon the theory that the Stanley rule is misleading and im- 
practicable. 

Thus, Prof. Gray, one of defendant's experts, having testified as to 
his construction of the rule (a point to be hereafter discussed), says 
as follows: 

"X-Q, 29. And, in your opinion, no transformer will liave what you term 
the Stanley lengtli of wire unless it iias on its primary a leugth which will 
give thèse impossible results. Is that right? 

"A. I believe the instructions in the patent lead to such an impossible con- 
clusion. 

"X-Q. 30. So that, when you say that the Wagner transformers wliich are 
involved in this controversy do not Lave tlie Stanley length of wire, you would 
make the same statement concerning every transformer that was ever biiilt? 

"A. When I say that the defendant's transformers do not contain the Stan- 
ley length of wire, I mean practically that the length of wire used in defend- 
ant's transformers could not hâve been obtained by the Stanley rule, because 
I consider the rule to be entirely an unworkable one. 

"X-Q. 31. Being an entirely unworkable rule, in your opinion, of course, 
no transformer that was ever built could hâve what you are coustruing to be 
the Stanley length of wire? 

"A. I consider that no transformer that was ever built, and successful, could 
hâve been designed by this rule." 

The substantial and difhcult proposition presented by the argu- 
ment of défendant on the question- of infringement, therefore, is that 
the commercial transformers do not hâve the Stanley C2R length of 
wire; or, in other words, that the patent is invalid for lack of inven- 
tion. We hâve carefully studied the argument in defendant's appen- 
dix on this point, and we think each proposition there advanced is 
met by the discussion in complainant's brief, supported by the facts 
proved or admitted on the record. That Stanley made and disclosed 
an invention of a practical, working device must be assumed; that 
upon defendant's construction of the patent a transformer built ac- 
cording to its instructions would be a useless one is admitted. 

The décision as to infringement dépends upon the construction to 
be given to the phrase "loss of energy inévitable in conversion," oc- 
curring in the following passage in the spécifications: 

"To ol)tain thèse results in praetice i use the following method: I flrst 
choose the percentage of efficiency to be obtained. Then having selected a 
type of magnetic circuit afCording as great magnetic eonductivity as possible I 
apply such a length of primary conductor that acting self-inductively upon 
its core the différence of the oounter-potential and applied potential multiplied 
by the current in the converter shall equal the predetermined loss of energy 
inévitable in conversion and vary the length of primary wire until the de- 
sired results are attained." 

This language is construed by the counsel and experts, respectively, 
as follows : 
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Complainant. Défendant. 

"I contend that this phrase means "I understand the passage referred 

the copper loss in the primary before to to give instructions to wind on wiro 
the secondary ia applied to the core; untll the eopper lusses in the primary 
or, as electricians say, the primary equal the total loss inévitable in con- 
open-circuit copper loss." version. I was carefiil to point ont 

in my direct testimony that I consid- 
ered the inventer to believe that there 
was no iron loss, and also that there 
was a probability that the energy lost 
in the secondary was considered to be 
part of the energy couverted and was 
tlierefore not ineluded in the loss ap- 
I)earing in the primary. * * * 

"X-Q. 2.J. You use the terni 'loss 
inevltalble in conversion' to include 
what? 

"A. I consider that the losses in- 
évitable in conversion include the coj)- 
per losses in both coils, and also the 
iron loss,." 

Defendant's construction is supportée! by expressions in Stanley 's 
original spécification and by indications that he knew very little about 
iron losses in the core of the transformers, and it is claimed that he 
thought the copper losses were the same for ail loads. 

Prof. Nipher, expert for défendant, says on this point as follows : 

"Tlie loss of energy inévitable in conversion he thought was a deflnite loss, 
constant for ail loads, .and the same as for no load, and could therefore Ix^ 
determined by flnding the C2K loss in the primary coil with the secondary 
eirctiit open. The Stanley rule was based on this fnndaniental misconcep- 
tion of the action of the transformer." 

And it is claimed that because of bis ignorance in thèse regards he 
made an impracticable and misleading rule, which, if followed, upon 
one interprétation would give a length of wire which would be "ridicu- 
lously small," or upon another interprétation "enormously large." 

The arguments in support of thèse assertions are elaborately dis- 
cussed in the opinions of defendant's experts. It is admitted that the 
language used is capable of either of the constructions claimed. 

The construction contended for by défendant assumes that the mean- 
ing of the term "predetermined loss of energy inévitable in conver- 
sion" means the "total losses in the transformer," including therein "the 
full load primary and secondary copper loss plus the iron loss, which 
is the same at no load as it is at full load." The resuit of this con- 
struction is to make the patentée say that after having selected in ad- 
vance a percentage of efficiency, which, it is agreed, is the ratio be- 
tween the input and output at full load, say, for example, in a 1,000 
watt transformer, an efficiency of 9.5 per cent., which would mean a 
loss of 50 watts, that then the C3R rule means that the constructor is 
to wind on wire on the primary until the copper loss thereon shall 
equal the total copper and iron losses of energy inévitable in con- 
version. 

This construction is explained by one of defendant's experts as 
follows : 



900 153 FEDBBAL REPORTER, : 

"The patentée had a theory that there were no iron losses, that the Iron 
core was a frictlonless vehiele, and that the losses were ail In the copper, and 
he thought that when the wire was wound on until the copper loss was equal 
to the predetermined loss that he would hâve a transformer whlch, when 
completed, would deliver the power put into It, less the copper loss on open 
circuit. He thought he had taken into account ail the losses in the trans- 
former." 

As stated above, there is évidence outside the patent indicating that 
the patentée in common witli the gênerai public was ignorant in regard 
to iron losses in the core at this period. 

One of the experts for défendant says as foUows: 

"If the patentee's ideas as above recited had been correct, if there had been 
no iron loss, and if the copper loss had been constant throughout tlie entire 
working limits of the converter, this Stanley rule would not hâve been absurd 
any more than it would hâve been absurd to build a buggy with the friction 
on one axle equal to the friction on four axles, if the other three axles had 
no friction. In the Pope letter of December 10, 1886, he has stated that this 
iron core 'should hâve such capacity as to act as a frictlonless vehiele to trans- 
form ail the lines of force from the primary to the secondary circuit, without 
loss in transmission.' " 

The forcible arguments in support of complainant's construction, 
as stated above, accord with the fundamental principles of interpréta- 
tion applied to this patent, and enforced by its inventive results, and 
with the reasoning which would naturally be attached to the language 
used. 

Thèse arguments may be summarized as follows: 

1. It is settled by the décisions of this court that the patentée con- 
tributed the discovery of the dependence of régulation of pressure up- 
on the co-ordination of generator and transformer, and the invention 
of a means by which this could be effected, namely, the primary wire 
of suitable length, and disclosed a method for determining that length 
with mathematical exactness by a rule applicable to ail conditions, in- 
cluding the winding on of wire until the loss indicated by the C2R, 
with the secondary circuit open, shall equal a certain loss of energy. 

2. The defendant's construction would nuUify the invention by mak- 
ing the patentée direct either the use of a wire so short that it would 
burn up the transformer, or so long that it would extend for hun- 
dreds of miles. This construction, as shown above, would further 
make the patentée say that the copper loss on the primary with the 
secondary open should be equal to ail loss of energy with the secon- 
dary applied, although the whole context indicates that the patentée 
was dealing with open circuit conditions. 

3. Counsel for défendant in the Saranac Case assumed that com- 
plainant's construction was the correct one. In their brief they say: 

"There can be no question that 'the predetermined loss of energy inévitable 
in conversion,' hère referred to, is the wire or résistance loss in the primary 
coil at no load, and tliat the rule deals merely with the primary coll, and can 
hâve nothing to do with the total loss in the converter when the secondary 
coil had been adapted thereto. * * '* It is merely the wire or copper loss 
in the primary coil when there is no secondary coil, or with the secondary 
circuit open." 

4. It is the duty of the court to adopt such a construction of a meri- 
torious patent as shall sustain rather than invalidate it. 



WESTINGHOUSE E. MFG. CO. V. MONTGOMERT E. L. & P. CO. 901 

As this court said in Dixon- Woods Co. v. Pfeifer, 55 Fed. 390, 395, 
5 C. C. A. 153: 

"The patentée told the trade of wliich Le was a nieinber by what meelianical 
means breakage of glass in the process of annealing could be saved ; in other 
words, how to anneal glass better and more economically. His patent de- 
scribed clearly enough the ways'in which bars and the operative mechanism 
should be constructed and operated, and the glass should be conveyed througb 
the leer. He did not know, or he did not tell, why the new tnethod would 
produce better results. He simply told how to construct a machine which car- 
ried the glass through the leer on a level, and saved much breakage; but he 
ougbt not to lose the statutory benefits which would certainly belong to him 
if he had seen and described the philosophy of his machine accurately." 

The patentée stated a rule to be applied with référence to the only 
losses which at the time of the invention were capable of ascertain- 
ment by the then known devices of the art. It now appears that by 
the use of later appliances other losses, of which the patentée was ig- 
norant, may be measured and ascertained. But we do not understand 
that this ignorance of the patentée, or the knowledge subsequently 
gained from the prior art, afïects the status of the invention in suit. 
The fact that the patentée did not fully understand the principle upon 
which his invention operated, or that his instructions were capable of 
a construction which would render the patent impracticable and de- 
feat its purposes, should not deprive him of the benefit of a meritori- 
ous invention, provided it appears, as is found in this case, that the 
patent sufficiently disclosed to those skilled in the art the cause of 
previous defects and a new and useful discovery and invention, by 
means of which they might be successfully overcome. He is not to be 
deprived of the benefit of his invention because he may hâve been 
mistaken in his statement of the reasons why the resuit was secured, 
or may hâve failed to correctly state the theory of their opération. 

As to the use of the word "predetermined," we think that the in- 
ventor merely meant that the constructor should ascertain beforehand 
by experiment, as complainant's expert says and explains, certain 
"physical properties, with regard to which the construction is to be 
worked out." 

5. It is admitted that at the time of the Stanley invention there was 
no means of measuring the loss of energy inévitable in conversion, 
other than the copper loss on open circuit. 

Complainant quotes from defendant's brief in the court below the 
following statement : 

"Stanley knew nothing about tho loss of energy inévitable In the core. If he 
did, he said nothing about it in his patent, and he had no way of measuring 
the loss of energy inévitable in the core at the time his patent was applied 
for. The only way in which the loss of energy inévitable in conversion can 
be measured is by a watt-meter. At tlie time of Mr. Stanley's invention and 
application for patent there were no watt-meters." 

Therefore, when Stanley instructed the constructor to wind on wire 
until the loss of energy was provided for, he must necessarily hâve 
referred to that loss which was capable of being ascertained by meas- 
urement. Neither the patentée nor the public, at the date of the in- 
vention, could bave estimated losses other than the copper losses on 
the open primary. 



902 153 FEDERAL EEPOBTER. 

6. That defendant's construction' should not be' adopted is further 
indicated by the following statements in complainant's brief, which 
seem to be sufficiently established by the record. Referring to de- 
fendant's construction, counsel for complainant says: 

"If the phrase means this, then a transformer bullt according to the Stan- 
ley rule will violate every liue of thé spécifications outside the rule. It will 
hâve an oversaturated core, whereas the spécifications say that an undersatu- 
rated core is 'Indispensable.' It will hâve a leakage current of enormous and 
eveu destructive volume, whereas the spécifications say that the leakage cur- 
rent will be 'practically zéro.' It will not hâve anything like the efflciency 
chosen, although the rule says its object is to produce a transformer having 
the chosen efflciency. It will not be self-regulating, although the object of 
the rule is to produoe a self-regulating transformer. It will not be a trans- 
former at ail, because it will burn up the minute the current is turned on. 
It will be nothing but a pièce of electrical flreworks." 

It remains to consider the further argument of défendant that if 
the length of the primary wire on the core were such that the ammeter 
would show practically no current, as specified by Stanley, there is 
nothing in the spécifications to show when to stop, because the rule 
fails to State definitely how much is to be wound, and that a person 
might wind an amount of wire which would be so short that it would 
burn out, or so long that it would stretch to hundreds of miles. But, 
upon an examination of the curves shown in complainant's exhibits, 
it appears that the number of turns when the working point is first 
reached is the time when you first get the zéro resuit, as stated in 
the patent. If you continue to wind more wire on, the transformer 
would not be self-regulating. Therefore the patent may fairly be 
interpreted as directing the constructor to stop at that point. 

We think the contention of complainant that the patent does, in 
substance, say "wind on wire until the current becomes practically 
zéro, and then stop," is correct because it says "that the primary coil 
should hâve such length that an ammeter would practically show no 
current," etc., when the secondary circuit is open, and practically 
says, or may fairly be construed to say, that the wire should be wound 
on until the desired resuit is secured. 

Counsel for défendant asserts that under the instructions of the 
patent the constructor may continue to wind on such a great number 
of turns, after reaching the zéro point, that the transformer would 
not be a commercial one, and claims that the length is "indefinite and 
indeterminate" because "the number of turns may be so great, and 
in conséquence thereof the résistance of the primary coil so high, that 
the transformer would not be commercial." We think it has been 
sufficiently shown that no such construction is justified. 

In view of the importance of the interests involved, we hâve given 
exhaustive considération to the various intricate technical questions 
raised, and hâve endeavored to dispose of them in the light of the in- 
vention derived from the expert évidence. It is, of course, possible, 
in view of the conflicting claims upon the electrical problems and 
tests involved, that we may hâve been mistaken in some of attempted 
statements of fact. But, in any event, we are satisfied that under the 
construction of the patent originally adopted by this court in its opin- 
ion in the Saranac Case, infringement by défendant is abundantly es- 
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tablished, and that the adoption of the view as to anticipation and con- 
struction now contended for by the défendant would practically re- 
suit in a reversai of our former opinions. 
The decree is afHrmed, with costs. 
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(Circuit Court of Appeals, First Circuit. May 2, 1907.) 

No. 691. 

Patents— Validity and Infbingembnt— Pipe Coupling. 

Tlie Dresser patent, No. 625,155, for pipe coupling designed to unité 
the euds of sections of pipe and to insulate tlnem from each other to 
prevent electrolysis, vvas not anticipated and discloses invention. Also 
held infringed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

The following is the opinion of the Circuit Court,-by Lowell, Circuit 
Judge : 

This was a bill in equity for the infringement of letters patent No. 625.- 
155, granted to Dresser, for improvemeiits in pipe coupling. The following 
claims are in suit: 

"1. The herein deseribed combination of a clamping-ring provided with an 
apertiire therethrough, a pipe-section having a iniiform diameter thronghout 
its length less than the diameter of the aperture iii said ring and passing 
tlirough such aperture a second pipe-sectiou, meaiis for iusulnting the pipe- 
wpctious from each othei', means for insulating said flrst-mentioned pipe-sec- 
tion from the ring through which it passes, and means for compressing the 
insulating material by a niovement of the clamping-ring longitudiually of the 
pipe-sections, whereby said pipe-sections are insulated from each otlier, said 
ring is insulated from the pipe-section passing therethrough, and provision 
is mode for the movement of the said pipe-section through said ring to 
allow for expansion and contraction, substantially as deseribed. 

"2. The lierein-descril)ed combination with two pipe-sections, of a clan:p- 
ing-riug for each pipe-section, jjrovided witli an aperture through the samo 
for the passage of its pipe-section therethrough, means for insulating the 
adjacent ends of said sections from each other, means for insulating each 
of said rings from the pipe-section passing therethrough, clamping means 
for drawing said rings toward each other to r-ompress the insulating ma- 
terial, whereby said pipe-sections are insulated from each other, each pipe- 
section is insulated from the ring through which it passes and provision is 
made for the free movement of each of said pipe-sections through their re- 
spective rings and through the insulating material to allow for longitudinal 
expansion and contraction, sulistantially as deseribed. 

'".i. A pipe-coupling tVir uniting the adjacent ends of pipo-seetions and in- 
sulating them from eaiii other, including among its inembers a cylindrical por- 
tion, a clamping-plate adapted to surro\md onc of said pipe-sections and pro- 
vided with clam))ing-bnlts. and an insulating and jMicking ring having a por- 
tion interposed between said cylindrical i)ortion and said plate and an insulat- 
ing sleeve portion surrounding said pipe-section between it and said plate, sub- 
stantially as deseribed. 

"4. As pipe-coupling for uniting the adjacent ends of pipe-section and in- 
sulating tliem from each other, including among its members a cylindrical 
portion adapted to extend over the end of one of the pipe-sections, a clamp- 
ing-plate adapted to surround said pipe-section and i)rovided with a packing- 
i-ecess on one side, and a packing and insulating ring having a portion adapted 
to be interposed between the said cylindrical portion and said plate and to 
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occupy said packing-recess and an insulating-sleeve adapted to extend between 
said plate and said pipe-section, substantlally as described." 

"7. A pipe-coupling for uniting the ends of two pipe-sections and inaulat- 
Ing them from each other, comprising among its members two clamping-plates 
adapted to surround said pipe-sections, eacli provided with a paclting-reeess 
and apertures for clamping bolts, a coupling-sleeve adapted to extend over 
tlie adjacent end portions of the said pipe-sections, paclcing-rings adapted to 
engage said packing-recesses and to engage tbe ends of said sleeve, one of said 
rings being provided with an insulating-sleeve adapted to be interposed be- 
tween one of said pipe-sections and the elamping-ring through which it passes 
and the ciamping-bolts, substaatially as described. 

"8. A coupling for uniting the adjacent ends of pipe-sections and insulating 
them from each other, comprising among its members two clamping-plates, 
each provided with an aperture for the passage of the pipe therethrough and 
a paclàng-recess, a coupling-sleeve adapted to cover the adjacent portions of 
the pipe-sections between said plates, the packing-rings engaging said packing- 
recesses, and adapted to engage the ends of said sleeve, one of said rings be- 
ing provided with an insulating-sleeve adapted to lie between one of said plates 
and the pipe passing therethrough, insulating material interposed between the 
ends of said pipe-sections and the clamplng-bolts for uniting said clamping- 
plates, substantlally as described. 

"9. A coupling for uniting the adjacent ends of pipe-sections and insulating 
them from each other, comprising among its members two clamping-plates, 
each provided with an aperture for the passage of the pipe therethrough and 
a packing recess, a coupling-sleeve adapted to cover the adjacent portions of 
the pipe-sections, between said plates, the packing-rings engaging said pack- 
ing-recesses, and adapted to engage the ends of said sleeve, one of said rings 
being provided with an insulating-sleeve adapted to lie between one of said 
plates and the pipe passing therethrough, an insulating-sleeve engaging said 
pipe within the coupling-sleeve, and having a flange engaging the end of the 
pipe, and the clamping-bolts, for uniting said clamping-plates, substantlally as 
described." 

From the spécifications it appears that the object of the patent was to pre- 
vent the electrolytic action which disintegrates water and gas pipes laid under- 
ground in the neighborhood of electric wires. If the return curront passing 
through a pipe thus laid is broken by insulating each length of pipe from its 
neighbor, electrolysis Is so far diminished as to be negligible. The problem to 
be solved by the patentée, therefore, was the insulated coupling of pipes of 
several Inches diameter laid under ground. The complainant's patent in suit 
has gone into considérable use. ïhe défendant contends that the claims in 
suit are iuvalid, but otherwise does not deny infrlngements of claims 1, 2, 7, 
8 and 9. No earlier device for accomplishing the object just described was 
put in évidence. The défendant relied wholly upon two classes of patents: 

First. Tliose concerned with the coupling of pipe, without référence to in- 
sulation. Of thèse, 18,116, issued to Wright, is typical. Wright employed 
vulcanized rubber to make a tight joint, but without insulatiou or the tliought 
of it. No suffieient provision was made in the Wright patent for the shrinkage 
and expansion of the pipes, a most important considération in the art beforo 
the court. No. 389,797, a patent issued to the complainant before that hère 
in suit, and even before the danger from electrolysis was recognized, also had 
for its object a tight joint, and it neither sought nor elïected insulation. 

Second. Patents intended to Insulate a chandelier or a bracket from a gas 
pipe. This is a dilïerent art, wliose appliances are useless for laying pipes 
underground. Corrosion of the insulating substance by water, acid, and other 
constitnents of the soil is not to be feared in the air of a house. On the other 
hand, the chandelier joint must sustain a considérable weight in propor- 
tion to its size, which is not necessary in coupling gas and water pipes under 
ground. The patents thus urged on the court are in a différent art from that 
of the patent in suit. In the Deavs patent. No. 299,206, for example, the two 
ends of the gas pipe are screwed into flanged heads, an arrangement impos- 
sible of adaptation to large pipes laid under ground. Moreover, there is un- 
contradicted évidence that ail thèse gas couplings failed of their purpose. Ail 
the éléments of tbe patent in suit were old, as the défendant points out, but 
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thelr comblnatlon was new, and It aceomplished for the flrst time the end 
souglit, viz., the coupling an underground joint so as to secure insulation and 
prevent electrolysls. The patentée thus obvlated a difflculty recently dlscov- 
ered. The daims in suit are held valid. 

Some siight question was made at the argument conceming the défendant'» 
Infrlngeuient of claims 3 and 4. No mention of the matter was made in the 
brief, and the suggestion came from the court. In the absence of some analy- 
sis of thèse claims, and of argument thereon, I do not feel myself required 
to miike full Investigation and to détermine if claims 3 and 4 are limlted to 
a specltic form of the invention shown In figure 4 of the drawings, a form 
which the défendant does not employ. Thèse claims, as well as the others 
In suit, are held to be Infringed. 

Decree for the complainant. 

Richard J. McCarty (Arnold Scott, on the brief), for appellant. 
Louis P. Whitaker (Whitaker & Prévost, on the brief), for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PER CURIAM. We are entirely satisfied with the conclusion reach- 
ed bv tlie Circuit Court, and with the reasons given therefor by the 
learned ju<l?^e of that court. 

The dccree of the Circuit Court is afïirmed, and the appellee recovers 
his cobts of appeal. 



K.ATTONAL CASH REGISTER CO. T. GROBET et al. 

(Circuit Court of Appeals, Second Circuit Aprll 30, 1907.) 

No. 269. 

Patents— Tnfuinoement—Combtnation op Parts ov Différent Machines. 
C'.riipljiiiLaut iJinnufactured and sold without restriction two styles of 
IiMtciitid cash refiisters and indicators, numbered, respectively, 78 and 79. 
The two were alike, exct'pt that No. 79 contained an additional print- 
Irif; flcvice, whicb, in oouibination with the other parts, was covered by 
a s<'|Kir;ite f),itent. Defendîints, becoming the lawful owners of a No. 79 
iii;n liiiif. reiiioved the printing device therefrom and supplied and attached 
Il t" :i \(). 7S macliine of another owner, charging and receivlng payment 
tliircfnr, and making, in effect, a No. 79 machine. Held, that such ac- 
t '111 «ris an infrini-'ement of the rlght to manufacture the patented corn- 
lii'i.itinn. with whicb complainant had not parted by the sale of the No^ 
7H iiijn-lilne. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Ttiis cause cornes hère by appeal from a decree of the United States 
Circuit Court for the Southern Diçjrict of New York, dismissing the 
bill allet^fing infringement of complainant's patent No. 483,511, grant- 
ed September 27, 1892, to Hugo Cook, for improvements in cash 
registers and indicators. The opinion of the court below is reported 
in'l-i« Fed. 385. 

J. B. Ilayward and Drury W. Cooper, for appellant. 
Samuel Owen Edmonds, for appellees. 

Heforc WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 
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TOWNSEND, Circuit Judge. The questions at issue herein are 
raised by a stipulation, which, inter alia, sets forth the f olîowing f acts : 

"That coiitinuously slnce the issuance of tlie patent in suit * * * com- 
plainant lias manufacturée! and sold outriglit and uneonditioiially two style» 
of mactiines to wliich it has npplied tlie trade désignations 'No, 78' and 'No. 
79.' No. 78 pi'ints and ejects from tiie maeliine individual clieoks eontainin^ 
data of eacii registration as made. * * * No. 79 conta ins, in addition tO' 
wliat is contained in the No. 78 machine, mechanism for printiug at eacli 
opération, upon a record contained permanently within the maeliine, tlie data 
of eaeh registration ; such permanent record being known as a 'détail strip,' 
and said mechanism being termed herein, for the pnrpose of the stipulation, 
the 'détail strip priuting mechanism.' The No. 79 machines are tliose aïleged 
in the bill to coutain the invention of the patent in suit, and particularly the 
improvements set forth in claims 1, 3, 4, 12, and 17, uywn which alone com- 
plainant relies. 

"That during the year 1898 the complainant or its predeoessor made and 
sold oiitright and unconditionally a cash register of the No. 78 type ; * » * 
that said machine ultiniately came iawfully into the possession of one Gustav 
Kessler as a vendee, direct or indirect, of the complainant, who, on or about 
the Ist day of May, 1006, procured the défendants in this action to add the 
parts to said machine (i. e., a détail strip printing mechanism) tliat would 
enable it to print also upon the permanent record or 'détail strip'; and that 
said défendants did, in fact, add to said No. 78 machine the said parts; 
* ♦ * that said défendants eliarged the sum of $50 and were paid that suni 
by said Kessler for so doing, and the cash register made a part of this state- 
nient, aud marked 'Exhibit B,' is the cash register so altered by the défend- 
ants for Kessler; that the défendants hâve, under like eircumstances and In 
like manner, added détail strip printing mechanism to other No. 78 machines 
for their uses, and hâve also bought No. 78 machines, and after adding such 
détail strip printing mechanism bave sold them as No. 79 cash registers. 

"That the défendants, in doing the work hereinabove referred to, bave used 
only parts or mechanism taken from No. 79 machines originally made and 
sold, outright and unconditionally, by the complainant or its predeeessors, 
during its or their ownership of the patent in suit, which machines were put 
in use by the several vendees thereof and hâve come into défendants' Land» 
by purchase or exchauge." 

The complainant herein does net claim contributory infringement, 
and the défendants do not claim that the acts done were in the nature 
of repair. Défendants claim that, as they "used only parts or mechan- 
ism taken from No. 79 machines originally made and sold, outright 
and unconditionally," they hâve merely added such portion of the 
complète manufacture to another machine. 

Complainant's pétition appears from the following statement taken 
from its brief: 

"The complainant asks no extended monopoly by reason of any notice of 
license restrictions imposed upon the salç of the patented article. AU that it 
asks is the full measure of the monopoly granted by the patent, such that in 
merely parting with the right to use the patented machine there shall be no 
encroâchment upon the monopoly of manufacture, and no invasion of the com- 
plainant's exclusive right to make or unité the combinatlons of the patent in 
suit." 

The forcible argument of counsel for défendants and the opinion 
of the court below are based upon a considération of the rights ac- 
quired by the défendants in the No. 79 machines unconditionally pur- 
chased by them. In the disposition of the case we do not find it neces- 
sary to pass upon the questions thus presented, except in so far as 
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they relate to the No. 78 machine and the rights and limitations at- 
tached thereto. 

It may be assumed that the unrestricted sale of a No. 78 machine 
"carried with it dominion over the article so sold," and conferred 
upon the purchaser and his vendees the right to "hold and deal with 
it the same as in case of anv other description of property to him." 
Wilson V. Rousseau, 4 How. ("U. S.) G46, 11 L. Ed. 1141; George Frost 
Co. V. Kora Co. (C. C.) 136 Fed. 467, affirmed 140 Fed. 987, 71 C. C. 
A. 19 ; Morgan Envelope Co. v. Albanv Perforated Wrapping Paper 
Co. (C. C.) 40 Fed. 577, affirmed 152 U' S. 425, 14 Sup. Ct. 627, 38 L. 
Ed. ôOO; Holiday v. Mattheson (C. C.) 24 Fed. 185. But the pur- 
chaser of the No. 78 machine acquired no right to infringe the paten- 
tee's right to manufacture said conibination known as No. 79. When 
thèse défendants, therefore, supplied said attachment and added it to 
said No. 78 machine, and thereby converted it into a No. 79 machine 
by uniting to it the patented attachment which made up the complète 
combination of No. 79, they infringed said right of manufacture of the 
patented combination, with which complainant had not parted by the 
sale of a No. 78 machine. 

It is immaterial whether this is considered as in the nature of 
contributory infringement, which would be made out if défendants 
supphed such attachments to owners of No. 78 machines with the 
intent that such owners should combine the attachment with the rest 
of the machine, or of actual infringement under the stipulated facts 
because the défendants hâve themselves added the attachments to No. 
78 machines owned by them. 

The well-settled rule is that the purchaser of a patented article 
from the patentée acquires the absolutc right to the unrestricted use 
of said article ; that by the sale it passes beyond the limit of the mo- 
nopoly. But it would be perversion of this rule to say that such a 
purchaser may use a portion of said article for the purpose of enabling 
the owner of a machine sold by the patentée, without said portion to 
construct a patented combination which he is not licensed to manu- 
facture or use. 

The decree is reversed, with costs, and the cause is remanded to 
the court below, with instructions to enter a decree overruling the 
plea. 



HALL SIGNAL CO. et al. v. GENKUAL RY. SIGXAL CO. et al. 

(Circuit Court of Appeals, Second Circuit. April 30, 1907.) 

No. 288. 

1. INJUNCTION — PbKLIMIXABY INJUNCTION SUFFICIENOY OV PeOOFS. 

It is a cardinal priuciple of equity jurisprudence that a preliminary 
injunction shall not issue in a doubtful case, and. unless the court is 
conviuced with reasonable eertainty that the complainant nuist succeed 
at final hearing, the writ should' be denied. 

[Ed. Note.' — For cases in point, see Cent. Dig. vol. 27, Injunction, | 309.] 

2. Patents — Suit fok Infringement — Pbeliminaby Injunction. 

The showing on a motion for a preliminary injunction to restrain In- 
fringement of a number of unadjudicated patents, relating to electric rail- 
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way signais, held to présent too maiiy éléments of doubt to warrant the 
grautlng of an injunction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 409. 

Grounds for déniai of preliniinarj' iujunctions in patent infringement 
suits, see note to Johnson v. Foos îlfg. Co., 72 0. O. A. 123.] 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

On appeal from an order made by the Circuit Court for the Western 
District of New Yorlj granting a preliminary injunction restraining 
the infringement of fîve letters patent, granted to A. J. Wilson for 
improvements in electric railway signais. The bill allèges infringe- 
ment of 53 claims of thèse patents, but the discussion on this appeal 
has been limited by stipulation of counsel to the considération of 6 
claims only. The opération of the injunction was suspended pending 
appeal. 

Edniund Wetmore, Howard L. Osgood, J. William Ellis, and 
Macomber & Ellis, for appellants. 

William Houston Kenyon and Henry D. Williams, for appellees. 

Before WAEEACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge. It is a cardinal principle of equity juris- 
prudence that a preliminary injunction shall not issue in a doubtful 
case. Unless the court be convinced with reasonable certainty that 
the complainant must succeed at final hearing the writ should be de- 
nied. Union Switch & Signal Co. v. Philadelphia R. R. Co. (C. C.) 
75 Fed. 1004. 

A record, containing 868 printed pages, composed of ex parte af- 
fidavits, patents for complicated electrical machinery and a great mass 
of other matter, much of it, apparently, having remote relevancy to 
the présent issues, has been presented. To reach a clear and satis- 
factory conclusion upon many of the vital questions involved would, 
upon such a record, be difficult if not impossible. 

The entire aspect of the case may be changed at final hearing and 
for obvious reasons the discussion of the issues involved should be re- 
stricted to the narrowest limits possible. 

We bave reached the conclusion that a preliminary injunction should 
not be issued and will briefly state the considérations which hâve led 
to this resuit. 

First. The five patents in suit relate to a difficult, complex and ab- 
struse subject, namely, the transmission of signais on railways by 
electricity. Because of its complicated character and the innumerable 
détails involved it is peculiarly a case where the court should hâve 
the benefit of the opinions of those skilled in the art tested and clarified 
by cross-examination. 

Second. The patents hâve never been adjudicated or judicially con- 
strued. 

Third. The défendants assert that the patents are invalid for lack 
of novelty and invention and that the claims of three of the patents 
are not infringed. 
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The answer sets up 21 American and eight prior English patents 
and allèges four instances of prior use. It is also contended that if 
tlie patents are sustained the prior art renders a broad construction 
of the claims impossible. 

We do not intend to pass upon thèse défenses further than to say 
that we cannot consider them as wholly devoid of merit. On the 
contrary we hâve examined the prior art sufficiently to be convinced 
that it is quite possible that at final hearing the court may feel 
constrained to limit the claims to a much narrower construction than 
is now asserted by the complainants. It is enough to say that the 
patents may émerge from the suprême test of the trial with some of 
the claims invalidated and others so limited as to avoid infringement 

Fourth. We think the complainants hâve failed to pro^e a case of 
acquiescence which may be regarded as a substitute for an adjudica- 
tion. There has been no gênerai long continued public acquiescence. 

The railroads are the complainants' only customers and for many 
years The Hall Company's only competitor was the Union Switch & 
Signal Company. In a technical sensé, therefore, there was no public. 
It is not the case of a patented device going into long continued gênerai 
use in circumstances which compel the conviction that infringements 
would hâve occurred were it not for a settled conviction on the part of 
those who might profit by infringing that the patent is valid. 

It is true that the gênerai policy of the Union Company vi'as not 
to infringe, but we are not at ail convinced that this course was 
adopted through fear of the Wilson patents. 

The Union Company and the Hall Company were active rivais 
in business, the former advocating and installing the so-called normal 
safety System and the latter the normal danger System. Every con- 
sidération, not only of honesty in compétition but of self-interest also, 
would induce the Union Company to exploit its own System, which it 
thoroughly understood and in the efficiency of which it had implicit 
confidence. To assert that its course, which was the natural one for 
honorable men to adopt, was due solely to the Wilson patents, is, we 
think, carrying the doctrine of acquiescence beyond the limits set by 
former adjudications. 

Fifth. We are not convinced that the complainants will sufifer ir- 
réparable damage if the cause be allowed to take the usual course. 
That the défendants are amply responsible is conceded and if the com- 
plainants' contention is sustained and the patents construed to cover 
broadly the "normal danger System" there should be no difficulty in 
recovering the full amount of profits and damages. 

Sixth. The attitude of the court may be stated in a single sentence : 
We think the record présents too many éléments of doubt to warrant 
the issuing of a prehminary injunctioa 

The order is reversed. 
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In re WENHAM. 

(District Court, S. D. New York. May, 1906.)" ' 

1. BaNKBTTPTOT— EXBMPTION OF Bahkbupt feom Abkest— Constbuction o» 

Statute. 

Under Bankr. Act July 1, 1898, c. 541, § 9a, 30 Stat. 549 [U. S. Comp. 
St. 1901, p. 3425], which provides that a bankrupt shall be exempt from 
arrest upon civil process, except "(1) when issued from a court of bank- 
ruptey for contempt or dlsobedience of its lawf ul orders ; (2) when issued 
from a state court having jurisdiction and served within such state upon 
a debt or clalm from whlch his discharge in bankruptcy would not be a 
release," a bankrupt Is exempt from arrest or Imprisonment upon civil 
process issued from a Circuit Court of the United States on a judgment 
of sald court rendered prior to the bankruptcy proceedings. 

2. Same — Debts Released by Dischabge — MisAprEOPKiATioN BY Agent. 

A judgment obtained by a rallroad eompany against a ticket agent for 
money coUected by him for tickets sold and misappropriated to his own 
use is not one for a debt which is a liability for obtainlng property by 
false prêteuses or false représentations, nor for a debt created by his 
fraud, embezzlement, misappropriation, or défalcation while acting as an 
officer or in any fiduciary capacity within the meaning of Bankr. Act 
July 1, 1898, c. 541, § 17a, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3428], but 
Is one from which the défendant would be released by a discharge in bank- 
ruptcy, and after his adjudication as a bankrupt he Is exempt from ar- 
rest thereon. 

Habeas Corpus to Test the Validity of Imprisonment of Bankrupt. 

John J. Lordan, for petitioner. 

Charles A. Hess and Jérôme S. Hess, for respondent. 

HOLT, District Judge. This is a writ of habeas corpus to test the 
validity of the bankrupt's imprisonment. 

The bankrupt is imprisoned in Ludlow street jail under an order of 
arrest issued by the United States Circuit Court for the Southern 
District of New York on January 26, 1906, holding the bankrupt to 
bail in the sum of $40,000, and an exécution against the person sub- 
sequently issued in said action. The action was brought against the 
bankrupt by the Canadian Pacific Railway Company. The complaint 
alleged that the bankrupt was a ticket agent of the Canadian Pacific 
Railway Company, and that, as such agent, he converted to his own 
use over $50,000, the proceeds pf passeiiger tickets sold by him, and 
other moneys collected by him, which he should hâve accounted for 
to the railway eompany. Before the adjudication in bankruptcy judg- 
ment was entered against the bankrupt in said action for about $56,000, 
and since the bankruptcy an exécution against the person has been 
issued upon the said judgment under which the marshal detains the 
bankrupt. 

The question in this case is not whether the bankrupt has been 
guilty of reprehensible or fraudaient or criminal acts. The question 
is whether he is exempt from arrest under section 9a of the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 549 [U. S. Comp. St. 
1901, p. 3425]). That section provides as follows: 

"A bankrupt shall be exempt from arrest upon civil process, except in the 
foUowing cases: (1) When issued from a court of bankruptcy for contempt 
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of dlsobedlence of Its lawful orders ; (2) when Issued from a State court har- 
Ing jurisdietlon and served wlthln such State upon a debt or claim from whlch 
his discharge In bankruptcy would not be a release." 

In the first place, in my opinion, the petitioner is exempt from arrest 
in this case, on the ground that he has not been arrested by a civil 
process from a court of bankruptcy, or from a state court. He is 
held under process issued from the United States Circuit Court. 

In the next place, in my opinion, he is not held upon a debt or claim 
from which his discharge in bankruptcy would not be a release. Sec- 
tion 17a of the bankruptcy act (30 Stat. 550 [U. S. Comp. St. 1901, p. 
3428]) provides that a discharge in bankruptcy shall release a bank- 
rupt from ail of his provable debts, with certain exceptions. The only 
exceptions which are relied upon in this case are debts "which are 
liabilities for obtaining property by false pretenses or false représenta- 
tions," or which "were created by his fraud, embezzlement, misap- 
propriation or défalcation while acting as an officer or in any fiduciary 
capacity." The évidence does not show that the bankrupt obtained 
any property by false pretenses or false représentations. He made 
numerous false pretenses and false représentations to the Canadian 
Pacific Railway Company by which he concealed the fact that he had 
converted money which was due to the company, but he obtained no 
money from the Canadian Pacific Railway Company by false pre- 
tenses or false représentations. The money was ail obtained from 
third parties. Nor were the debts created by fraud, embezzlement, 
misappropriation, or défalcation while acting as an officer or in any 
fiduciary capacity, in the sensé in which that language is used in the 
seventeenth section of the bankruptcy act. The authorities establish 
that the phrase, "while acting as an officer or in any fiduciary capa- 
city," qualify ail the preceding words, "fraud, embezzlement, misap- 
propriation or défalcation," and do not simply refer to the last word 
"défalcation," and that the "fiduciary capacity" referred to in this 
section relates to that of a trustée of an express trust. Crawford 
V. Burke, 195 U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147, 12 Am. Bankr. 
Rep. 659; Chapman v. Forsyth, 2 How. 202, U L. Ed. 236; Henne- 
quin V. Clews, 111 U. S. 676, 4 Sup. Ct. 576, 28 L. Ed. 565; In re 
Harper (D. C.) 13 Am. Bankr. Rep. 430, 133 Fed. 970. 

There may be some doubt, under the décisions, whether the term 
"officer" in this section is confined in its meaning to a public officer, 
as provided in the previous bankrupt act, or whether it applies to any 
officer, including an officer of a corporation. But the bankrupt was 
not an officer of the Canadian Pacific Railway Company. He was a 
mère agent — a ticket agent. 

My conclusion is that the prisoner should be discharged. 
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THE EVA D. ROSE et al. 

(District Court, E. D. North Oarolina. February 25, 1907.) 

Shippikq— Suit fob Nondeliveby op Cargo— Costs. 

Where a vessel stranded on a voyage near lier port of delivery, and on 
being released some days later started bacli witli ttie intention of de- 
livering the cargo bacli to the consignors, in violation of tlie contract of 
carriage, the consignées were entitled to sue the vessel in admiralty to 
reoover the cargo and damages for its nondelivery, and a delivery of tlie 
goods to libelants pending the suit and a receipt for the same, releasing 
the vessel and master from claims for damages, do not relieve the vessel 
from payment of the costs where the receipt expressly provided that the 
settlement should not hâve that effect. 

In Admiralty. On rehearing. 

For former opinion, see 151 Fed. 704. 

A. D. Ward, D. L,- Ward, and Harry Skinner, for libelants. 
W. D. Mciver and H. C. Whitehurst, for respondent. 

PURNELIy, District Judge. Both respondent and libelants having 
asked that this cause be reopened and a further hearing granted, on 
the 18th day of February an order was entered reopening the cause 
and setting the same down for further hearing on February 22d, at 
10 :30 in the forenoon, when the same was heard ; both libelants and 
respondent being represented by proctors and respondent Warren being 
présent in person. 

Attention is called to the clause in the agreement referred to in the 
former opinion in which it is said, "This paper writing, whatever il 
is called, seems to be an abandonment of ail claims except for cost and 
some goods claimed to be short, which shortage the master dénies," 
and the attention of the court is now called especially to the follovving 
claim in said paper writing : 

"Thèse goods are roceived at New Bern and ail claims for freight and deiay 
thereon from New Bern to the point of destination are waived except as herein- 
after mentioned." 

And afterwards, in a subséquent clause of this paper, appears this 
stipulation : 

"Aiid C. H. Fowler & Co. hereby release and discharge the said B. C. Warren 
and his vessel from ail further claim against them, except those claims which 
are already set eut in the libel proceedings now pending in the District Court 
of the United States for the Eastern District of North Carolina, ail of which 
are to be unprejudiced by this delivery and acceptance, except that they make 
no further claim as to aetual delivery of the goods herein specifled, but does 
not préjudice their riglit to recover judgment for possession thereof and for 
cost, and such damages as are set ont in their libel as though no delivery 
had been made." 

This paper is signed by the master and the consignée. The efïect 
of this paper on the pending libel is the question now presented. The 
court would hardly be asked or expected to give a judgment for the 
possession of goods already delivered, and this was the main purpose 
of the libel, to get the goods. It was not presented at the former hear- 
ing, but filed after the hearing, and there is some dispute among coun- 
sel as to the propriety of this paper being thus called to the attention 
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of the court. Tnto this contention the court will not enter further than 
to say as it affects pending litigation it should hâve been filed at the 
hearing and its effect discussed, that the court might inteUigently pass 
upon the questions at issue. Whether affected by the paper or not, the 
court was entitled to ail the facts at the hearing. The kernel being 
taken ont, it is not fair to the court to ask that the mère shell be con- 
sidered; but, treating the parties perfectly fair, this agreement that it 
should not afïect the pending litigation as to cost constrains the court 
to consider the whole case from the first, and to hold the libel was prop- 
erly filed in the District Court. 

The contract was strictiy maritime, and the court has jurisdiction. 
It was obligatory under the contract for the vessel to complète the voy- 
age ; and, while this obligation was waived by the consignées as to the 
goods received at Mawl Point, where the vessel was aground, it was 
not and could not be so waived as to merchandise (it appears now about 
$2,000 worth) consigned to other parties. And it appears the master 
agreed at Mawl Point to take thèse goods to New Bern and store them 
in a bonded warehouse, but unexpectedly put to sea, as was before 
found, to return them to the consignors, which without consent lie 
should not hâve donc. This action was a violation of the paroi charter 
part}', and a mistake as to his rights in the premises placed him in the 
wrong and justified the libel in rem. In the start, then, he was at fault. 

The attachment and monition was issued September 22, 1906, and 
executed, according to the marshal's return, September 25th, and re- 
turned into court September 26th. The paper now filed by the master 
as exempting him from the cost, but providing as above stated, that it 
should not hâve this effect, was entered into November 2G, inOfi, when 
the vessel and cargo was in custody and after the cost had been in- 
curred. There was some récrimination in the agreement about parties 
seeking to bring on litigation, intentions, etc., but the court cannot 
enter into thèse matters or be influenced by them, but must deal with 
the facts proved. Being at fault when the libel was filed, it seems the 
vessel and master, who was bailee, the names of the real shipowners 
not being disclosed, should pay the cost. The action of the master was 
the primai cause of the litigation. He may hâve been justified in his 
own judgment or his advisers, evidently laymen, but was not from a 
légal standpoint. 

While, as said before in the former opinion, the agreement of par- 
ties seems to be an abandonment of ail claims except for cost and some 
goods claimed to be short, which shortage is denied and as to this 
shortage there is no clear proof, the costs, which are considérable, 
should be paid by the vessel and her master and bailee. The master, 
who petitioned for a reopening and further hearing, now produces a 
receipt of the seamen, and there is some discussion as to who induced 
thèse seamen to intervene. Into this question again the court cannot 
enter. They filed under the rule intervening pétitions, and under the 
rule were made parties. The receipt filed is dated after the former 
hearing and filing of the decree, and can in no way afifect the question 
of cost on the intervening pétitions. To pay thèse seamen was what 
the court decided the ship and master must do. He has donc no more, 
and they are entitled to their legitimate cost, but no proctor's f ee. 
153 F.— Ô8 
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The claim for demurrage, disallowed heretoforé, "because not proper- 
ly filed or made out, was not proved, but it is understood is abandoned 
and disallowance thereof acquiesced in on the reliearing, at ail events 
it was not pressed and the former decree as to this is unchanged. 

It is now considered, ordered, and decreed that the former decree 
herein be modified and amended to read that the libel herein be dis- 
missed at the cost of the respondent, who will be taxed with the cost 
therei>f, including the cost of the interveners, without proctor's fee as 
to intervening libels. Claim for damages is again disallowed and for 
demurrage. 



In re B. T>. GABNBR & 00. et al. 

(District Court, N. D. Alabama, N. D. May 15, 1907.) 

No. 1,223. 

BANKBUPTCY— ÏEMPOEAEY RECEIVEE— PEEISHABLE PeOPEETY— SAXE. 

Under Bankr. Act July 1, 1898, e. 541, § 2, subd. 3, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3421], authorizing the appointment of a temporary re- 
ceiver "for the préservation of the estate," such reeeiver had power to 
sell perishable property in his hands in order to prevent loss thereof. 

In Bankruptcy. On pétition for a review of action of référée. 

Walker & Spragins, for claimant. 

Cooper & Poster, G. E. Jordan, and H. A. Bradshaw, for re- 
eeiver and petitioning creditors. 

HUNDLEY, District Judge. In this cause, on the pétition of 
John T. Ashcraft, who had been heretofore appointed reeeiver of a 
stock of goods claimed to belong to the bankrupts and found in the 
hands of Charles H. Price, a third person, the référée made an order 
for the sale of said goods as prayed for in the pétition of the reeeiver. 
This order was granted upon proof offered that the goods were of a 
perishable nature and liable to greatly deteriorate by delay in await- 
ing the usual and final disposition of the issues in the case. The 
goods were seized upon an order made by the référée on a pétition 
liled by the creditors ; a bond of indemnity being duly made to 
Charles H. Price, the claimant, who was in possession of the property 
at the time of seizure. The référée gave notice to the claimant, 
Charles H. Price, of a hearing on the pétition filed by the reeeiver, 
and Price went before the référée, by attorneys and in person, and 
made a spécial appearance for the spécial purpose of objecting to the 
jurisdiction and power of the referee's court to order a sale of the 
goods on the pétition of the reeeiver, and moved the court for an order 
to vacate and annul the order of seizure made in this cause, and to 
direct the reeeiver to deliver the goods to himself, the said claimant,, 
because no proper proceedings had been instituted by the trustée of 
this bankrupt estate to recover or subject said property to sale. It is 
not questioned by the claimant that the property is of a perishable 
nature and liable to deteriorate in value with time. The référée fur- 
ther ordered that the proceeds derived from the sale should be deposit- 
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ed by tlie receiver in his own name as receiver in a depository of this 
court, and that he should not deliver the proceeds of said sale to the 
trustées of said bankrupt estate vvithout an order from the référée 
or a judge of this court. 

The question hère presented for adjudication is : Did the référée 
hâve jurisdiction, upon the évidence showing the deteriorating char- 
acter of the goods, to properly grant the prayer of the receiver's 
pétition and make an order of sale? The question as to the jurisdic- 
tion to seize the property is not raised on this hearing in any manner. 
Thus we hâve a case presented in which the property claimed to be 
the property of the bankrupt is within the lawful custody of the court, 
through its receiver duly appointed, and that this property is of a 
perishable nature and will greatly deteriorate if held together with- 
out a sale thereof, and also that great expense will be incurred in 
keeping it together. The argument is made by counsel for the 
claimant that, the receiver bcing only a temporary receiver under 
subdivision 3 of section 2 of the bankrupt act (Act Julv 1, 1808, c. 
541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3421]), the purpose of his 
receivership is solely to préserve the property until the pétition in 
bankruptcy "is dismissed or the trustée is qualified." I cannot agrée 
with this contention of counsel, because, on reading subdivision 3 
of section 3 of the bankrupt act, it will be seen that the chief purpose 
for the authority therein granted is "for the préservation of estâtes." 
Granting that the bankruptcy court had the jurisdiction to take in 
possession the property of the cla'mant and place it in the hands of a 
receiver for the préservation of the estate, then it would seem clear 
to my mind that that court had jurisdiction to do whatever was nec- 
essary in fact to secure and effectuate such préservation. To permit 
the property to deteriorate and become worthless while in the hands 
of the receiver would surely not be to carry out the intent and purpose 
of that section of the bankrupt law. That the bankrupt court had 
full jurisdiction and authority under the premises to order a sale of 
the property for the purpose of préservation seems to my mind to be 
settled by ample authority. When the bankruptcy court in any case 
finds it absolutely necessary for the préservation of the estate to take 
possession of the property of the adverse claimant by means of a re- 
ceiver or marshal under clause 3 of section 2 of the bankrupt act, then 
such seizure and détermination of the issues thus betvveen the receiver 
or trustée and the adverse claimant is a proceeding in bankruptcv', 
as distinguished from a controversy at lavi' or in equity, and hence 
the bankruptcy court is authorized and empowered to proceed in a 
summarv wav, rather than by a plenary suit. In the case of Whitney 
V. Wenman,' 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157, the 
Suprême Court reviews various cases bearing upon the question at 
issue and says : 

"We thlnk the resuit of thèse cases is, in view of the broad powers con- 
ferred in section 2 of the bankruptcy act, authorizing the bankruptcy court 
to cause the estate of the bankrupt to be colleeted, reduced to money, and dls- 
tributed, and to détermine controversies In relation thereto, and bring in and 
substitute additional parties when necessary for the complète détermination 
of the matter in controversy, that, when the property has become subject to 
the jurisdiction of the bankruptcy court as that of the bankrupt, whether held 
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by lilm or for him, jurisdietion extencis to détermine controversles in rela- 
tion to the disposition of tiie siime, and tlie extent and cliaracter of tlie liens 
thereon or rights tliereiu." 

As sustaining the conclusions reached in this cause, référence is also 
hère made to the following cases: In re Rochford et al., 124 Fed. 
183, 59 C. C. A. 388; In re Knopf (D. C.) 144 Fed. 245. It was 
within the jurisdietion of the référée to make the order of sale of 
the property, and the pétition to review his action cannot be sus- 
tained. 

The pétition for review of the finding of the référée, and to set aside 
the same, is therefore denied, and his action in directing the sale of 
the property is affirmed. 



UNITED STATES v. OUWElîKERK. 

(Circuit Court, S. D. New Yorlc. May 14, 1907.) 

No. 4,136 

OusToMS DuTiES— Classification— EvERGHEEN Seedlings— "Evergreens." 

In Tariff Act July 24, 1897, c. 11, § 1, Sclieduie G, par. 252, 30 Stat. 
170 [U. S. Comp. St. 1901, p. 1G50], tlie provision for "evergreen seedlings" 
is not restricted to sucli evergreen plants as the conifers and box, but 
extends to those tliat retain tlieir verdure or greenness throughout the 
year; and seedlings of rhododendrons and laurels, that remain green con- 
stantly, are included in said provision. 

On Application tor Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,169 (T. D. 26,772), reversîng the 
assessment of duty by the collector of customs at the port of New 
York on importations by P. Ouvverkerk. 

The Board's opinion reads as foUows : 

WAITE, General Appraiser. The merehandise eonsists of a variety of trees 
and slirubs, returned by the appraiser as "nursery stock," and assessed for 
duty by the collector at 25 per cent, ad valorem under the last clause of TarifE 
Act July 24, 1897, c. 11, § 1, Schedule G, par. 252, 30 Stat. 170 [U. S. Conip. 
St. 1901, p. 1650]. The goods are claimed to be dutiable at $1 per lOOO plants 
and 15 per cent, ad valorem, under the same paragraph, as "evergreen seed- 
lings." The relevant provisions of paragraph 252 are as follows: 

"252. * * * Evergreen seedlings, one dollar per tliousand plants and 
flfteen per centum ad valorem ; * * * stocks, cuttings and seedlings of ail 
fruit and ornamental trees, deciduous and evergreen, slirubs, and vines, inanet- 
ti, multiflora, and brier rose and ail trees, shrubs, plants and vines common 
ly known as nursery or greenhouse stock, not specifically provided for in this 
act, twenty-flve per centum ad valorem." 

The appraiser reports that most of the plants are we!14vnown evergreen 
trees, of such common varieties as flr, cypress, cedar, box, etc., but that the 
plants of those varieties in the importation are in no sensé seedlings, having 
been either grafted, budded, or grov?n from cuttings. There is direct conflict 
between the statements of the appraiser and the testimony of the importer ; 
the latter declaring that the plants are evergreens grovcn from seed. The 
testimony of the importer, however, is uncorroborated, is not very full or 
satisfactory, and, in view of his interest in the case, cannot be regarded aa 
supplying the necessary prépondérance of évidence to overcome the efCect of 
the appraiser's reports, which are carefully drawn and presumably based up- 
on adéquate investigation of the facts. We accordingly flnd the facts to be as 
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reported by the apprniser, so far as concerns the plants above referred to. In 
the Board décision in Re Rolker, G. A. '>,:'À)'> (T. D. 24,30")), tlie provision for 
"evergreen seedlings" in said paragrapli 2Ô2 was construed to apply to ever- 
greeus grown from seed, as distiiiguislied from those propagated by cuttings, 
buddiug, or grafting ; the latter cluss falliiig under the last subdivision of the 
paragraph. ïhat ruling was never appealed from. and will govern hore. 

Three other varieties of plants are involved, deslgnated respeetively, "Aiicuba 
.l'aponica," "Rhododendron ponticum," and "Kalmia latifolia," whieh are eon- 
certed by the aiipraiser to be ever.green seedlings. As will be seen hereafter, 
thèse plants are species of rhododendron or laurel, or similar plants. The 
appralser's reasons for returning them as nurser.y stock ratber than as ever- 
greeu seedlings are perhaps best stated in the following excerpt troni his re- 
liort: "The term 'evergreen seedlings,' as employed in the tariff, is believed 
to refer to the same kind of trees that are conunonly called 'evergreens' by 
tlie publie, and which inchide the pine, cypress, tir, cedar, and other well- 
IvHown trees, and in its application is confined exclusively to the conifers and 
box, and the common understanding of the word 'evergreens' has been fol- 
lowed by this office. Any other interprétation could not fail to resuit in 
confusion ; for, if the term 'evergreen seedlings' were to apply to the seedlings 
of ail evergreen trees and shrubs, it would cover orange and lemon trees, which 
are truly evergreen, araucarias, a variety of plants extensively grown under 
glass in this countr.v and usually attaining a height of 18 inches, yet in its 
native place (Xorfolk Islands) it is a pondérons evergreen tree 150 feet high 
and 20 feet in circumference. and many other idants." 

It is believed the construction adopted by the ajjpraiser places a narrower 
limitation upon the statute than the ordinar.v meaning of the language .ius- 
tifles. "Evergreen," used as an adjective, means "always green ; verdant 
throughout the year" (Century Dictionar.v) ; or "retaining greenness or ver- 
dure throughout the year ; not deciduous" (Standard Dictionary). As a noun 
the Word is detined as "a plant that retains its verdure through ail seasons, 
as the pine and other coniferous trees, the holly, laurel, liolm oak, ivy, rho- 
dodendron, and niany others" (Century Dictionary). In the provision for 
"evergreen seedlings," the word is doubtless used by way of contrast with 
"deciduous," as indicated in the provision for "fruit and ornamental trees, 
deciduous and evergreen." A deciduous plant is one which loses its leaves, 
etc., every year, especially in the autumn. The appraiser evidently thlnks 
his action conforms to the trade understanding of the term. We hesitate to 
flnd, however, upon the facts reported by him, that a trade use of the term 
"evergreen seedlings," more restricted than its common use, existed at the 
time of the passage of the act, or was so well known as to impress itself 
upon the language adopted by Congress. 

That the plants under discussion are evergreen in the commonly aceepted 
sensé of the term is apparent from standard authorities, if not from the rec- 
ord. Aucuba japoniea, sometimes called the "Japanese laurel," is one of the 
best known species of aucuba, "a small genus of Asiatic evergreen shrubs of 
the dogwood fanilly." "Aucuba," "Laurel," Standard and Century Diction- 
aries. English botanical Works speak of aucuba as fine, hardy evergreen 
shrubs, thrlving better than any others in the smoky atmospliere of dense 
cities. Paxton's Botanical Dictionary, p. 60 ; Nicholson's Dictionary of Gar- 
dening, vol. 1, p. 14.'5 ; Lindley's Treasury of Botany, p. 110. Of rhododen- 
drons the Century Dictionary says that "the leaves in the typical species, 
forming the section rhododendron proper, are evergreen," and, again, that 
they "are handsome shrubs, much eultivated for their evergreen, leather 
leaves," etc. ; that "the pontie rhododendron (R. ponticum) Is the most com- 
mon species of European gardens. hardy only as a low shrub in the northern 
United States." The Encyclopedia Britannica says: "The varieties grown 
in gardens are mostly derived from the pontlc species (R. ponticum) and the 
Virginian (R. catawbiense). Thèse are mostl,y hardy in England. The com- 
mon pontlc variety is excellent for game covert from its hardiness," etc. The 
genus Kalmia is said to comprise "six species of ornamental hardy evergreen 
shrubs," of whieh Kalmia latifolia is the best known and most grown species. 
Nicholson's Dictionary of Gardening, vol. 2, p. 216. This species is widely 
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known in the United States as the American laurel ("Kalmia," Century Dic- 
tionary). 

The appraiser does not deny that the plants referred to are evergreens in 
thls broad sensé, but states that the Aucuba Japonica is cultivated in this 
country almost excluslvely as a décorative shrub and grown under glass, 
and that if exposed to the winters of this climate it would perish. Pie admits 
that the Rhododendron ponticum is hardy in our usual winters, but main- 
tains that neither that plant nor the Kalmia latifolia is hardy in ail sections 
of the United States. In our judgment, however, inquiry as to whether a 
plant is hardy or not in a particular locality or vmder given climatic condi- 
tions is not the proper test to détermine its tarifl: classification as an ever- 
green. It is sufflcient if it fall within the gênerai class of evergreen plants. 
The protests are sustained with respect to Aucuba japonica, Kalmia latifolia, 
and Rhododendron ponticum, and overruled as to ail other merchandise. 

The coUector's décision is reversed to the extent indicated. 

D. Frank Lloyd, Asst. U. S. Atty. 

Hatch & Clute (Walter F. Welch, of counsel), for importer. 

PLATT, District Judge. Décision affirmed. 



UNITED STATES v. ATLANTIC COAST LINE R. CO. 
(District Court, E. D. North Carolina. May 21, 1907.), 

1. Raileoads— Equipmbnt op Caks—Safety Appliances— Violation or Stat- 

TJTE — Penalty — Enfohgement — Pleading. 

An action by the United States against a railroad company to recover 
penalties for violations of the safety appliance act of March 2. 1893 (27 
Stat. 531, c. 196 [U. S. Comp. St. 1901, p. 31741), is one of debt, and in 
sueh an action brought in North Carolina, where the pleading is governed 
by the state practice, it is not neeessary that the complaint should allège 
a spécifie date in describing the violations. 

[Ed. Note. — Conformity of practice in common-law actions to that of 
State court, see notes to O'Connell v. Reed, 5 0. C. A. 594, and Neder- 
land Life Ins. Oo. v. Hall, 27 C. C. A. 392.] 

2. SAME— BUBDEN OF PrOOF. 

In an action to recover penalties from a railroad company brought 
under section 6 of the safety appliance act (Act March 2, 1893, c. 196, 27 
Stat. 53 [U. S. Comp. St. 1901, p. 3174]), as amended by Act April 1, 1896, 
c. 87, 29 Stat. 85, the burden rests upon the défendant to bring itself 
within the proviso, excepting from the provision of the act four-wheeled 
standard logglng cars. 

[Ed. Note. — Duty of railroad companies to furnish safe appliances, see 
note to Felton v. Bullard, 37 C. C. A. 8.] 

3. Same— Pleading. 

In such an action, it is not Incumbent on the plaintifC to allège and 
prove that the défendant had not used due care or ordinary diligence in 
malcing an inspection or in repairing such defects as that inspection may 
hâve disclosed; the purpose of the statute being to make a railroad com- 
pany liable unconditionally for its violation. 

4. Commerce — Railboad Régulation — Safety Appliance Act — Constitu- 

tionality. 

The fédéral safety appliance act (Act March 2, 1893, c. 196, 27 Stat. 531 
[U. S. Comp. St. 1901, p. 3174]), as amended by Act Aprll 1, 1896, c. 87, 29 
Stat. 85, and Act March 2, 1903, c. 976, 32 Stat. 943 [U. S. Comp. St. Supp. 
1905, p. 603], is within the constitutional power of Congress to regulate 
Interstate commerce. 
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On Demurrer to Complaint. 

Harry Skinner, U. S. Atty., and Luther M. Walter, Asst. U. S. 
Atty. 

Junius Davis and Geo. B. ElHott, for défendant. 

PURNELIy, District Judge. A bill was fîled asking for penalties, 
45 in number of $100 under each for violations of the act of March 2, 
1893, known as the "Safetv Apphance Act" (Act March 2, 1893, c. 
196, § 1, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), as amended 
by Act April 1, 1896, 29 Stat. 85 and Act March 2, 1903, c. 976, § 1, 
32 Stat. 943 [U. S. Comp. St. Supp. 603]. The bill of complaint al- 
lèges that défendant is a common carrier engaged in Interstate com- 
merce, and is a corporation organized and doing business under the 
laws of the states of Virginia, North Carolina, and other states, having 
an office and place of business at South Rocky Mount in the state of 
North Carolina. Of the offenses made the basis of this suit, 41 were 
violations of section 2 of the act (def active couplings) ar :1 4 were vio- 
lations of section 4 (failure to hâve secure grab irons and handholds). 
The défendant bas filed a demurrer to each count and sets up 9 spécifie 
grounds of demurrer. Only 3 gênerai grounds were urged in sup- 
port of the demurrer at the hearing : 

First. That the complaint is defective, in that it allèges the viola- 
tion "on or about" a particular date, and one other adverted to, to wit, 
that the act of Congress is unconstitutional, but this position was not 
vigorously insisted on. A pleading in a civil suit need not be as pré- 
cise in naming dates as when the prosecution is by indictment. It is 
provided by fédéral statute that, as to matters of practice and plead- 
ing, the courts of the United States shall conform as near as may be 
to the practice and pleadings and forms and mode of proceeding to 
the State courts. Rev. St. 914 [U. S. Comp. St. 1901, p. 684]. It 
follovvS, therefore, that whether the pétition is defective in the regard 
complained of dépends upon the practice in the courts of North Caro- 
lina. Section 6 of the safety appliance act provides that the penalty 
for a violation of the act shall be $100, "to be recovered in a suit or 
suits to be brought by the United States district attorney in the Dis- 
trict Court of the United States having jurisdiction in the locahty 
where such violations shall bave been committed." This is an action 
in debt. United States v. Southern Railway Company, 135 Fed. 122. 
The rule in North Carolina is that in cases of this nature the naming 
of a spécifie date is not necessary in stating the cause of action in the 
complaint. In Lumber Co. v. Railroad, 141 N. C. 171, 53 S. E. 823, 
it was held that in a suit to recover penalties against a défendant on 
account of discriminating in overcharges on shipments of logs it was 
sufficient to locate the time of shipments between the 15th day of 
November, 1898, and the 30th day of April, 1901, inasmuch as the 
défendant could ask for a bill of particulars. The défendant is clearly 
put upon its défense. The number of the car and nature of the traffic 
and the date given in eacli count sufficiently advise the défendant of 
the time of the violation, so that it can intelligently prépare its défense. 
This is sufficient. 
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Second. Complaint does not négative proviso in section 6. An- 
other ground urged in support of the demurrer is that the complaint 
does not allège that the cars mentioned in the various causes of action 
were not four-wheel cars or eight-wheel standard logging cars. The 
Suprême Court of the United States in the case of Schlemmer v. B. 
R. & P. Ry. Co. (October term, 1906, decided March 4, 1907) 27 Sup. 

Ct. 407, 51 L,. Ed. , says on that point, Justice Holmes delivering 

the opinion : 

"A faint suggestion was made that the proviso In section 6 of the act that 
nothing in it shall apply to trains composed of four-wheeled cars was not 
negatived by the plaintiff. The fair inference froni the évidence is that 
this was an unusually large car of the ordinary pattern ; but, further, if the 
défendant wished to rely upon thls proviso, the burden was upon it to bring 
itself wlthin the exception. The word 'provlded' is uscd in our législation 
for many other purposes besides that of expressing a condition. The only 
différence expressed by this clause is that four-wheeled cars shall be exeepted 
from the requlrements of the act. In substance, It merely créâtes an excep- 
tion which has been said to be the gênerai purpose of such clauses. Baird 
Case, 194 V. S. 25, 36, 37, 24 Sup. Ct. 563, 48 L. Ed. SCO, 865, 866. The 
gênera) rule of law is that a proviso carves spécial exceptions only out of the 
body of the act; and those who set up any such exception must establish 
It.' The rule applied to construction Is applied equally to the burden of proof 
In a case like this." 

Another ground urged in support of the demurrer is that tl-e com- 
plaint does not allège that the defect was discovered, or could by rea- 
sonable inspection hâve been discovered, so that the car could hâve 
been repaired before it was hauled or mo\'ed, as alleged in the com- 
plaint. This précise question — that is, whether, in order to establish 
a violation of the safety appliance act, it is necessary or incumbent 
upon the plaintifif to show that the défendant had not used due care 
or ordinary diligence in making an inspection and in repairing such 
defects as that inspection may bave shown to exist — is one of the 
most important which has yet arisen in the enforcement of the safety 
appliance act. If the contention of the défendant in this respect be 
correct, then a restriction has been placed upon the provisions of the 
act, which will seriously hamper the government in its efforts to en- 
force the provisions of the statute. The title of the act of March 2, 
1893, is: 

"An act to promote the safety of employées and travelers upon rallroads by 
compelling common carriers engaged in Interstate commerce to eqnip their 
cars with automatlc couplera and continuous brakes and their locomotives 
with drivlng wheel brakes, and for other purposes." 

By section 1 of the act it is made unlawful for a carrier engaged in 
interstate commerce by railroad to use a locomotive engine not equip- 
ped with power driving-wheel brakes and appliances for operating the 
train brake System. By section 2 it is made unlawful to use a car not 
equipped with automatic couplers. By section 4 it is made unlawful 
to use a car not provided with secure grab irons or handholds. By 
section 5 it is made unlawful to use a car whose drawbars do not con- 
form to the standard height. By section 6 it is provided that the 
United States shall hâve a right of action to recover a penalty from 
the common carrier using, hauling, or permitting to be hauled or used 
on its line "any car in violation of any of the provisions of this act." 
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By section 8 it is provided that, whenever an employé is injured by 
"any locomotive, car, or train in use contrary to the provision of this 
act," he shall net be deemed to hâve assumed the risk occasioned by 
such use of the locomotive, car or train. In other words, whenever a 
carrier uses a car in violation of the provisions of the act, the United 
States shall hâve a riglit to the penalty of $100, and the injured em- 
ployé shall be protected from the défense of "assumption of risk." 
There are therefore two penalties fixed upon the carrier. One is the 
$100 payable to the United States, and the other is the déniai of assump- 
tion of risk as a défense when sued by an injured employé. The pri- 
mary test as to whether the two penalties should be applied is the same 
in each instance, viz., Was the car used in violation of the provisions of 
the act? The United States can recover the penalty of $100 under 
ail circumstances where the injured employé bas the benefit of the 
déniai of the doctrine of "assumption of risk" as a matter of défense 
by the carrier. 

One of the first cases arising under the safety appliance act was that 
of an injured employé, decided by the Circuit Court of Appeals for 
the Eighth Circuit, wherein certain conclusions as to the provisions of 
the act were announced by that court. Johnson v. Southern Pacific 
Railway, 117 Fed. 462, 54 "^C. G. A. 508. The facts in that case were 
as follows: The défendant, Southern Pacific Railway Company, was 
an Interstate common carrier by railroad, operating trains between 
San Francisco, Cal., and Ogden, Utah. In the course of its opérations 
it had occasion to run as a part of the equipment of a certain passenger 
traiti a dining car which, at a certain station in the state of Utah, 
was left on a side track to be picked up and returned to its initial ter- 
minal by a west-bound train of the same company. For the convenient 
exécution of the return movement, Johnson, a brakeman in the em- 
ploy of the défendant company, undertook, under orders, to couple 
one of the defendant's engines to said dining car for the purpose of 
taking it to a neighboring turntable, to be there turned around and 
placed in position to résume its return journey. The engine was 
equipped with power driving-wheel brakes and also with a Janney 
coupler, and the dining car was equipped with a Miller coupler. Each 
of thèse couplers was a so-called "automatic" or "safety" coupler, 
which would couple by impact with couplers of its own type, but the 
two would not couple by impact with each other because of différences 
in construction or type. Johnson knew that the couplers would not 
couple automatically, and he undertook to make the coupling by using 
a link and pin. To make the coupling in such manner it was nec- 
essary for him to go between the ends of the engine and the dining 
car, and he did so. Two attempts to make the coupling failed, and in 
the course of the third attempt his hand was crushed so that it became 
necessary to amputate his arm above the wrist. He sued the company, 
his employer, for damages, alleging négligence on the part of the 
latter in that on the occasion in question it was using on its line "cars" 
not equipped as required by said statute, and that he, as an employé 
of said company, was relieved by the provisions of the eighth section 
of said statute from the doctrine concerning "assumed risks," while 
endeavoring, under orders, to make the coupling in question. The 
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trial court directed the jury to return a verdict for the défendant. 
The Circuit Court of Appeals, affirming the judgment of the trial 
court, held that under the comnion law the plaintiff assumed the risks 
and dangers of the coupling which he endeavored to make, and that 
the provisions of the statute in question did not hâve the effect of 
relieving him from this burden, as was contended. 

It also decided, in the same connection, that the statute did not for- 
bid the use of locomotives not equipped with automatic couplers; that 
both the engine and the car in question were equipped as the law di- 
rects, the one driving-wheel brakes and the other with automatic coup- 
lers; that the statute changes the common law and must be strictly 
construed, and that the gênerai law is not to be abrogated by such a 
statute further than the clear import of its language requires ; that it 
was also a pénal statute, and its provisions should not be so broadened 
by judicial construction as to compel the punishment of an act not de- 
nounced by the fair import of its terms ; that even, if the word "car" 
means or includes "locomotives," still the case does not fall within the 
prohibitions of the law because both the locomotive and the car were,, 
in fact, equipped with automatic couplers. The statute contains no' 
words requiring ail cars used on an Interstate road or used in inter- 
state commerce on any particular road to be equipped with the same 
kind of coupling or with couplers which will couple automatically by 
impact with every other coupler with which it may be brought into con- 
tact in the usual course of business. A car "equipped with practical and 
efficient automatic couplers * * * which will couple automatical- 
ly with those of their [own] kind fully and literally compiles with the 
terms of the law, although thèse [such] couplers will not couple au- 
tomatically with automatic couplers of ail [other] kinds or construc- 
tions. The dining car and the locomotive were both so equipped. 
Each was provided with an automatic coupler which would couple 
with those of its kind, as provided by the statute, although they would 
not couple with each other. Each was accordingly equipped as the stat- 
ute directs, and the défendant was guilty of no violation of it by their 
use." Page 470 of 117 Fed., page .508 bf Ô4 C. C. A. To review the 
judgment of the Circuit Court of Appeals affirming the judgment of 
the trial court in favor of the défendant company, at the instance of 
Johnson, the case was brought into the Suprême Court of the United 
States both on certiorari and by writ of error. While the case was 
pending in the Suprême Court, and before it had been argued there, 
Congress enacted and the Président approved the act of March 2, 
1903 (32 Stat. 943, c. 976), entitled "An act to amend an act * * * 
approved March 2, 1893," etc., by the first section of which it was de- 
clared "that the provisions and requirements of the act of * * * 
March 2, 1893, shall be held to apply * : * * in ail cases, whether 
or not the couplers brought together are of the same kind, make, or 
type ; and the provisions and requirements hereof and of said acts re- 
lating to train brakes, automatic couplers, grab irons, and the height 
of drawbars shall be held to apply to ail trains, locomotives, tenders, 
cars, and similar vehicles used on any railroad engaged in Interstate 
commerce, * * * ^jj^j ^q ^\i other locomotives, tenders, cars, and 
similar vehicles used in connection therewith," with certain expressed 
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exceptions not important hère. It must be noted that the act applies 
"in ail cases" of coupling or attempted coupling. In this state of the 
law the Johnson Case came on for hearing before the Suprême Court 
and was argued by counsel on October 31, 1904. On the 19th day of 
December, 1904, the unanimous court, speaking through its Chief Jus- 
tice, reversed the judgments both of the Circuit Court of Appeals and 
of the Circuit Court, and remanded the cause, with instructions to 
set aside the verdict and award a new trial. 196 U. S. 1, S5 Sup. 
Ct. 158, 49 L. Ed. 363. In the course of its opinion the Suprême 
Court, after setting forth in extenso the provisions of sections 2 and 
8 of the act of March 2, 1903, above referred to, and after reciting 
that the Circuit Court of Appeals had held, "in substance, * * * 
that the locomotive and car were both equipped as requîred by the act, 
as the one had a power driving-wheel brake and the other a coupler, 
that section 2 did not apply to locomotives, * * * and that the 
locomotive, as well as the dining car, was furnished with an automatic 
coupler, so that each was equipped as the statute required, if section 2 
applied to both," proceeds as follows: 

"We are unable to aceept thèse conclusions, notwithstanding the able opin- 
ion of the majority, as they appear to us to be inconsistent with the plain 
intention of Congress, to defeat the object of the législation, and to be arrived 
at by an inadmissible narrowness of construction. The Intention of Congress, 
declared in the preamble and in sections 1 and 2 of the act, was 'to promote 
the safety of employées and travellers upon railroads by compelling common 
carriers engaged in Interstate commerce to equip their cars with automatic 
couplera and continuons brakes, and their locomotives with driving-wheel 
brakes,' those brakes to be accompanied with 'appliances for operating the 
train brake System,' and every car to be 'equipped with couplers coupling au- 
tomatically by impact, and which can be uncoupled without the necessity of 
men going between the ends of the cars,' whereby the danger and risk consé- 
quent on the existing system was averted as far as possible. The présent case 
is that of an injured employé, and involves the application of the act in re- 
spect of automatic couplers; the preliminary question being whether locomo- 
tives are required to be equipped with such couplers. And it Is not to be suc- 
cessfully denied that they are so required if the words 'any car' of the second 
section were intended to embrace and do embrace locomotives. * * • Now, 
it was as necessary for the safety of employés in coupling and uncoupling 
that locomotives should be equipped with automatic couplers as it was that 
freight and passenger and dining cars should be. • ♦ ♦ And manifestly 
the word 'car' was used in its generic sensé. * * • Tested by context, 
subject-matter, and objects, 'any car' meant ail kinds of cars running on the 
rails, including locomotives. * • • The resuit is that, if the locomotive in 
question was not equipped with automatic couplers, the company failed to 
comply with the provisions of the act. It appears, however, that this locomo- 
tive was In fact equipped with automatic couplers, as well as the dining car, 
but that the couplers on each, which were of différent types, would not couple 
with each other automatically by impact, so as to render it unnecessary for 
men to go between the cars to couple and uncouple. Nevertheless the Circuit 
Court of Appeals was of opinion that it would be an unwarrantable e.xtension 
of the terms of the law to hold that, where the couplers would couple auto- 
matically with couplers of their own kind, the couplers must so couple with 
couplers of différent kinds. But we think that what the act plainly forbade 
was the use of cars which could not be coupled together automatically by 
Impact by means of the couplers actually used on the cars to be coupled. The 
object was to proteet the lives and limbs of railroad employés by rendering it 
unnecessary for a man operating the couplers to go between the ends of the 
cars, and that object would be defeated, not necessarily by the use of auto- 
matic couplers of différent kinds, but if those différent kinds would not auto- 
matically couple with each other. The point was that the railroad companlea 
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should be eompelled, respectively, to adopt devices, wliatever they were, whlch 
would act so far uniformly as to eliminate tlie danger conséquent on men 
g'oing between tbe cars. If tlie language used were open to construction, we 
are constrained to say that the construction put upou tbe act by the Circuit 
Court of Appeals was altogetlier too narrow. * * * The primary object 
of the act was to promote the public welfare by seeuring the safety of em- 
ployés and travelers, and It was in that aspect remédiai, while for viola- 
tions a penalty of $100 recoverable in a civil action, was provided for, and in 
that aspect it was pénal. But the design to give relief was more dominant 
than to Inflict punishment. * * * Moreover, it is settled that, 'though pénal 
laws are to be construed strictly, yet the intention of thé Législature must 
govern in the construction of pénal as well as other statutes; and they are 
not to be construed so strictly as to defeat the obvions intention of the Légis- 
lature.' • * * Tested by thèse principles, we thinli the view of tlie Circuit 
Court of Appeals, which limits the second section to merely providing auto- 
matic couplers, does not give due effect to the words 'coupled automatieally by 
impact, and which can be uncoupled without the necessity of men going be- 
tween the cars,' and cannot be sustained. * * * The risk in coupling and 
uncoupling was the evil sought to be remedied, and that risk was to be ob- 
vlated by the use of couplers actually coupling automatieally. True, uo par- 
ticular design was required, but whatever the devices used they were to be ef- 
feetively interchangeable. * * * That this was the scope of the statute is 
confirmed by the circumstances surrounding its enactment as exhibited in pub- 
lic documents to which we are at liberty to refer. * * * In the présent 
case the couplings would not work together, Johnson was obliged to go be- 
tween the cars, and the law was not complied with. * * * " 

Referring to the act of Mardi 2, 1903, amending the prier act of 
1893, the court said : 

"As we hâve no doubt of the meaning of the prior law, the subséquent lég- 
islation cannot be regarded as intended to operate to destroy It. Indeed, the 
latter act is affirmative and declaratory, and, in effect, only construed and 
applied the former act. * * * This législative récognition of the scope of 
the prior law fortifies, and does not weaken the conclusion at which we bave 
arrived." 

The rules laid down in that case by Chief Justice Fuller are control- 
lingin the disposition of the points raised by the défendant in this case. 
Such a construction must be given the statute as will accomplish the 
évident intent of Congress. The statute must not be frittered away 
by judicial construction. The court cannot read into the statute what 
Congress has omitted. 

Other authorities unnecessary to cite appear in the reports. The case 
cited above is the last of the highest court of the land. It is in accord 
or confirmatory of many décisions in the District Courts cited in the 
brief, and is controlling. 

The argument of the claim that the act of Congress is unconstitu- 
tional was not, as the court understood counsel, serioitsly insisted on. 
Only the opinions in U. S. v. Scott (D. C.) 148 Fed. 431, and Brooks 
V. Southern Pacific Co. (C. C.) 148 Fed. 986, were cited for the posi- 
tion when the court reminded or asked counsel if the contrary had 
not been decided. It is best for the court to consider and pass upon 
the question raised. I cannot concur in the views or argument that the 
act is in excess of power granted to Congress, and for that reason void. 
Thèse opinions were on the first as to provision making it a criminal 
offense for any employer to require any employé to agrée not to be- 
come or remain a member of a labor organization, etc. 
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As it is understood this question is now before the Suprême Court 
on appeal, it would seem unnecessary to discuss it furtlier than to 
hold the act of Congress and the amendatory acts are not in violation 
of the Constitution as contended bv défendants in this cause. Spain 
V. St. L. & S. F. R. Co. (C. C.) 151 Fed. 522. 

The demurrer is overruled and a decree will be entered according- 
ly, with the usual leave to answer. 



THE CITY OF PUEBLA. 
(District Court, N. D. California. April 26, 1907.) 
No. 13,512. 

1. SALVAGE— RiGHT TO COMPENSATION— SERVICES NoT OF BENEFIT. 

Wliere a steamer took a line from another wliieh had becoine ciisal^led at 
sea by tbe breaklng of her propeller, but when it immerliately parted 
went on lier way, leaving the disabled vessel no better off tlian before, 
she is not entitled to share in the salvage avvard on the subséquent rescue 
of the disabled vessel by others. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Salvage, § 30.] 

2. Same — Amodnt of Compensation— Towing Disabled Vessel at Sea. 

The passenger steamer Puebla, with 18.5 passengers on board, broke her 
propeller shaft on December 30th, when é5 miles ofC the Oregon coast. 
There was a heavy sea, and her few salis only enabled her to keep ofC the 
shore. During the next 24 hours she drifted 21 miles, and was then met 
by the steamer Chehalis going northward, which undertook to tow her 
to San Francisco, and did so, with the assistance of the steamer Norwood, 
which joined her the next day at her request. ïhe time required to reach 
San Francisco was about 31/2 days after the service couunenced. The 
wind had moderated, and the Puebla was not in any immédiate danger 
when taken in tow ; but there was imminent danger of had weather at 
that season ot the year, although noue was encountered during the tow- 
ing. Her salved value with cargo and pending freight was al)out $310,- 
000. The Chehalis was worth -SIOO.OOO, and she had 8 passengers. The 
Norwood was worth $121,000. H^^ld, that the Chehalis was entitled to an 
award of $10,500 and the Norwood $9,500, to be divided three-fourths to 
the owners and one-fourth to the crews. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4.3, Salvago, § 81. 

Awards in fédéral courts, see note to The Lamington, 30 C. C. A. 280.] 

In Admiralty. Suit for salvage. 

Frank & Mansfield, for libelants and intervener. 
Page, McCutchen & Knight, for respondent. 

DE HAVEN, District Judge. This is an action by the owners of 
the steamers Chehalis and Norwood, and the owner of the steamer 
Charles Nelson, as intervener, in behalf of themselves and the ofiicers 
and crews of said steamers, to recover compensation for salvage serv- 
ice alleged to hâve been rendered by thèse vessels to the steamer City 
of Puebla. The case is this: On the 30th of December, 1905, the 
City of Puebla, a passenger steamer of 3,000 tons burden, on her voy- 
age from Puget Sound to the city of San Francisco, when at a point 
35 miles off the Oregon coast, a l'ttle north of the Columbia river, 
broke her propeller shaft, and was thus disabled so that she could not 
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use her steam power. There was a strong northwest wind and a 
heavy sea at the time; the few sails carried by her were immediately 
set, and with thèse her master was able to keep hef off shore, but 
she could make little headway. About an hour after the accident she 
was overtaken by the Charles Nelson, and after some delay the Puebla, 
upon a second attempt, succeeded in passing a hawser to her; but it 
parted immediately, and the Charles Nelson proceeded on her way. 
The testimony of the master of the Charles Nelson as to the service 
rendered by that vessel is, in substance, as follows : 

"The City of Puebla lowered a boat and raji another line to us. This line 
we got aboard and madé fast. This occupied us four hours, owing to the 
heavy seas. We tried to tow them for about half an honr, but, the line being 
small and the seas sa heavy, it parted. * * * After the last line parted, 
It was going on night, and our own ship in poor condition. Seeing no chance 
of assisting her any further, I motioned to the captain I would hâve to leave. 
I notifled the Whittier of the condition of the Puebla and also notifled the 
Pacific Coast Steamship Company's Queen." 

This was ail that was donc by the Charles Nelson. Neither the 
Whittier nor the steamer Queen rendered any assistance to the Piiebla. 
During the 24 hours foUowing the accident, the Puebla drifted 31 
miles to the southard, and only made 7 miles heading ofï shore tp 
the westward, and she was then met by the steamer Chehalis bound 
north with passengers and freight, on a voyage from San Francisco 
to Gray's Harbor. The Puebla was flying signais of distress, and 
her master requested the Chehalis to tow his vessçl to San Francisco. 
This the Chehalis consented to do, and the Puebla lowered her boat, 
and in a short time succeeded in passing a small line to the Chehalis, 
to which the latter bent her towing hawser, which was by this means 
taken on board the Puebla and made fast. The wind had moderated, 
the sea was not rough, and the Puebla was not in imminent danger 
at this time. The péril to which she was exposed was the probability of 
meeting with stormy vi'eather, which at this season was very likely to 
■occur, and which she was in no condition to withstand for any great 
length of time. Fortunately such weather was not in fact encountereS 
during the time the Puebla was being towed into the port of San Fran- 
cisco ; but, if storms or adverse winds had been met, the service under- 
taken by the Chehalis would hâve been rendered difficult, and in some 
degree dangerous. Indeed, it m^ay be said to be a fact so well known as 
to ht a matter of common knowledge among seafaring men that, in tow- 
ing a disabled vessel at sea, great care is required, even under favorable 
conditions of weather, to guard against the dangers incident to such em- 
ployment. The Chehalis commenced towing the Puebla at 7 :30 p. m. 
December 31, 190.5, and at 4 o'clock p. m. on the afternoon of the next 
day she met the steamer Norwood bound north on a voyage from San 
Francisco to Gray's Harbor. The Chehalis with her tow was then only 
making three miles an hour, and her master signaled to the Norwood 
for assistance, which the latter was willing to render ; but it was then 
so near dark that nothing could be donc by the Norwood except to 
stand by during the night. This she did, and, at 8 a. m. on the fol- 
Icwing morning passed her hawser to the Chehalis, and the tvi'o ves- 
sels proceeded toward the port of San Francisco with the Puebla in 
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tow, where they arrived with their tow on the morning of January i, 
1906. The Puebla had on board at the time of thé accident to her 
propeller shaft 185 passengers. In her salved condition she was of 
the value of $225,000. The value of her cargo and freight pending 
was $86,488. The steamer Chehalis was worth $100,000, and she had 
on board eight passengers. The steamer Norwood was of the value of 
$121,000. 

1. Such being the facts, it is clear that the libel of the Charles Nel- 
son must be dismissed. The daim which she makes is not, as argued in 
behalf of her owners, within the rule foîlowed in the case of The Strath- 
nevis (D. C.) 76 Fed. 855, and cases there cited, which under some 
circumstances allows one who has contributed to the success of a 
salvage service, finally completed by others, to share in the salvage 
award. It is undoubtedly the law, as stated in that case, that "when 
a vessel has been actually rescued from a situation of péril, ail who 
hâve contributed at any stage of the rescuing service are entitled to 
a share of the reward"; and "when salvors are prevented by stress 
of weather, fog, or darkness, or other circumstances beyond their 
control, from rendering further assistance, and there has been no will- 
ful disregard of duty on their part toward the imperiled ship, there 
should be no forfeiture" of the right to salvage. But this rule can 
hâve no application, unless the vessel claiming the salvage reward 
rendered assistance at some stage of the rescuing service which in some 
way contributed to the final safety of the rescued ship. Salvage is 
defined as : 

"Tlie reward îiUowed for a service rendered to marine proiiert.v. at risk or 
in distrcss, by tliose under no légal oliligatioii to rouder it. \\liieli rcsults in 
benefit to the property if eventually saved." IlugUes on Adniiralty, p. 127. 

The Charles Nelson, as appears from the facts above stated, did 
nothing which resulted in benefit to the Puebla, nothing which either 
directly or indirectly contributed to the success of the salvage service 
which was afterwards undertaken and completed by the Chehalis and 
Norwood, and she is therefore not entitled to recover in this action. 

2. It is not disputed that the Norwood and Chehalis are entitled to 
salvage compensation for the services rendered by them, and the only 
question is as to the amount which should be allowed. The principle 
upon which courts of admiralty proceed in this class of cases is well 
settled, and is stated by Mr. Justice Bradley in Murphy v. The Suliotc 
(C. C.) 5 Fed. 99, in the foUowing language: 

"Tlio amount of salvage that ought to be allowed for the services per- 
formed dépends on several considérations, as: First, the oxtent and dangtïr 
of the services ; socondly, the risk to which the vessels and other property 
eniployed in the service were exposed ; thirdly, the value of the i)ropevty saved, 
and the risk of destruction by which it was imperiled." 

In the case of The Grâce Dollar (D. C.) 103 Fed. 665, the court said : 

"The compensation to be allowed the salvor is nieasured by a libéral scale, 
so as to encourage others to incur danger to themselves and property in going 
to the relief of vessels in distress, and surrounded by périls from which tliey 
might not be able to escape without assistance from others. But. while the 
compensation is to be libéral, it must not be extravagant, in view of the aotual 
service rendered and the aetual danger encountered." 
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The gênerai rule as above stated is plain, but in practice it is not 
possible to accurately measure the vakie of a salvage service, and 
much therefore is necessarily left to the discrétion of the court in fix- 
ing the amount of a salvage award; and in reaching its conclusion 
the court can dérive but little assistance from reported cases. Each 
case dépends upon its own particular facts, and in addition to this it 
may be said that w^hat may to one judge seem a proper allowance may 
be either much more or much less than another would award upon sub- 
stantially the same facts. 

Upon considération of the évidence, my conclusion is that the owners 
of the Chehalis are entitled to recover for themselves and the master 
and crew of said steamer the sum of $10,500, with interest from 
January 4, 1906, until paid, and the owners of the Norwood are en- 
titled to recover for themselves and the master and crew of said steam- 
er the sum of $9,500, with interest thereon from January 4, 1906, until 
paid ; that said sums be apportioned as f ollows : Three-fourths to 
the owners, and one-fourth to the masters and crews of the vessels in 
proportion to their wages. The case will be referred for the purpose 
of ascertaining and reporting the several amounts to which the masters 
and members of the crews of said vessels are entitled. The libel of 
the Charles Nelson will be dismissed with costs, and the other libelants 
will recover costs. 

Let such decree be entered. 



STANDARD VARNISH WORKS v. FISIIER, THORSEN & CO. 

(Circuit Court, D. Oregon. May 13, 1907.) 

No. 2,977. 

Teade-Maiîks and Tb.ide-Names — Suit fok Unfaib Compétition— Suffi- 
oiENCY OF Bill. 

While tlie terra "Turpentine Shellac," as applied to a wood Aller or coat- 
ing which consists principally of a mixture of turpentine and shellac, be- 
cause of its descriptive character, cannot be appropriated as a technical 
trade-œark by one manufacturer, a bill by such manufacturer states a 
case for équitable relief on the ground of unfair compétition, where it 
allèges that by reason of the long and extensive use of such term by com- 
plainant to designate its product it has acquired a seeondary meanlng and 
become associated in the mind of the publie with its said product exelusive- 
}y, and that défendant is using such term in connection with an inferior 
article of its own manufacture for the purpose of palming the same ofC on 
customers as the goods of complainant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, §§ 78, 79, 86, 102.] 

In Equity. On demurrer to bill. 

The complainant has heretofore and for a long time been engaged in the 
manufacture of a préparation designed and used as a first or priming eoat upon 
inside wood finish, commonly known as a first coater or wood Aller. As a 
désignation for the distinctive characterization of such product manufaetured 
by complainant, it devised and appropriated the words "Turpentine Shellac," 
and employed and used them as a trade-mark. by printing them upon labels 
which were pasted upon ail packages or cans containing the product. This 
adopted trade-mark was, in 1808, registered with the National Paint, Oil & 
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Varnish Association, and advertised in the Paint, Oil & Drug Keview, of Ctii- 
eago, III., witli a view le giving the same piiblicity and advertising the prép- 
aration in the marlîet; and later, in 1902, such trade-name was registered and 
recorded in the l'atent Office of the United States. So the préparation, as 
the bill of complaint shows, bas been by nieans of such trade-name widely and 
extensively and for a long time advertised and sold in the marliets, both in the 
United States and in Canada ; and by reason of the long use of such trade-name 
in that connection, and by association always with the name of the complain- 
ant, it bas acquired a secondary meaning, aside from its primary signification, 
which has now become peculiar to the préparation of the complainaut's manu- 
facture only. With this as a premise, it is further alleged tbat the défend- 
ants, with a View to availing themselves of the good réputation of coniplain- 
ant's préparation in the market, hâve wrongfully appropriated and are mak- 
ing use of complainant's trade-name for advertising their own product, which 
is of greatly inferior quality and adaptability to tliat of complainant, and for 
foisting their own préparation upon the custoni as and for that of the com- 
plainant; and thus that they are injuring the complainant in its business by 
tinfair compétition, and imposing upon and defrauding the public. ïhe pur- 
pose of the suit is to hâve défendants restrained from using complainant's 
trade-name, and from further engaging in unfair compétition with complain- 
ant, as it respects the marketing and sale of its préparation and product. The 
suflîciency of the bill of complaint is challenged by demurrer. 

E. B. Seabrook and Beach & Simon, for complainant. 
Dolph, Mallory, Simon & Gearin, for défendants. 

WOLVERTON, District Judge (after stating the facts). The 
first point presented in support of the demurrer is that the term or 
désignation "Turpentine Shellac" is not such a one as is capable of 
being appropriated and employed as a trade-mark; and, the second, 
that the bill of complaint does not state facts sufficient to show that 
the défendants are engaging in unfair compétition in business as 
it relates to the complainant and the préparation in question. 

Without discussing the subject of différence in détail, a few gên- 
erai observations will indicate the rules of law applicable. Not ail 
words and devices are capable of being appropriated as trade-marks. 
Especially is this true of words which indicate a generic name, or 
which are merely descriptive of an article of trade — of its qualifies, 
ingrédients, or characteristics — and before they can be so appropriated 
they must, either of themselves or by association, point distinctively 
to the origin or ownership of the article to which they are applied. 
As is said bv Mr. Justice Strong, in the case of Canal Company v. 
Clark, 13 Wall. 311, 323, 20 L. Ed! .581 : 

"The trade-mark must therefore be distinctive in its original signification, 
pointing to the origin of the article, or it must hâve become such by asso- 
ciation." 

Mr. Justice Brown announces the same principle in the case of 
Brown Chemical Co. v. Mever, 139 U. S. 540, 11 Sup. Ct. 625, 35 
L. Ed. 247: 

"Words which are merely descriptive of the character, qualifies, or composi- 
tion of an article, or of the place where It is manufactured or produced, cannot 
be monopolized as a trade-mark." 

So, again, in the case of Elgin National Watch Co. v. Illinois Watch 
Case Co., 179 U. S. 665, 673, 21 Sup. Ct. 270, 273, 45 L,. Ed. 365, 
Mr. Chief Justice Fuller says : 
153 F.— 59 
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"And the gênerai rule is thoroughly established that words tliat do not in 
and of themselves indieate anytliing in tlie nature of origin, manufacture, or 
ownersiaip, but are merely descriptive of the place wliere an article is manu- 
faetured or produced, cannot be monopoliKed as a trade-mark." 

Two words, each denoting a simple prodtict within itself, are hère 
employed in conjunction, and it is sought to appropriate the désigna- 
tion as a trade-mark to the exclusive use of the complainant in the 
advertisement and sale of its préparation in the markets. The prép- 
aration in question is very naturally called "Turpentine Shellac," as 
it consists principally of a mixing or combination of the two more 
simple ingrédients, turpentine and shellac, and, of course, in its or- 
dinary signification the name is merely descriptive of the compound. 
It can scarcely indieate origin or proprietorship, so that it is not a term 
or désignation suitable for appropriation as a trade-mark in the 
technical sensé. As a trade-name, it may be properly so employed, 
but within itself it is inapt for exclusive appropriation as a trade- 
mark. Beyond this, however, words or symbols naturally descrip- 
tive of the product, while not adapted for exclusive use as a trade-mark» 
may yet acquire, by long and gênerai usage in connection with the 
préparation and by association vi'ith the name of the manufacturer, 
a secondary meaning or signification, such as will express or betoken 
the goods of that manufacturer only, and in this sensé he will be en- 
titled to protection from an unfair use of the désignation or trade- 
name by others that may resuit in his injury and in fraud of the 
public. 

The principle that one person or firm shouM not sell his goods as the 
goods of another person or firm lies at the bottom of the légal ob- 
jection, and it is the making use of the trade-name, which by a pe- 
culiar and particular signification betokens the goods of a particular 
manufacturer, for the purpose of foisting the goods of another, es- 
pecially if they be of inferior stamp or quality, upon the market as the 
goods of that manufacturer, that the law will not tolerate. Such a 
practice is unfair and injurions both to the proprietor or manufacturer 
and to the public. The doctrine is novi'here better stated than in 
two cases to which I will now allude. In Noël v. ElUs (C. C.) 89 
Fed. 978, the court says : 

"Can descriptive words be tbe subject of a valid trade-marlv? According to 
the doctrine of trade-mark law, they cannot be. At tbe same time the courts 
bave decided that the originator is entitled to certain proprietary riglits in a 
name which he bas used to designate a certain article, and for which he bas 
built up a rej)utation and a business, and which he bas given the public to 
understand is an article prepared by him, so tliat certain words which certainly 
contain éléments of description bave been deelared by tbe courts to be valid 
trade-marks. Such is the case on 'Cottolene.' " 

And in Scriven v. North, 134 Fed. 366, 376, 67 C. C. A. 348, 358 : 

"Courts cannot forbid the use of words, wbicb, standing alone and in tbeir 
ordinary signification, are common property, or of numerals, which ail the 
world is free to use, or of labels and stanips of common form, in which no 
one can claim an exclusive use, even though it may be shown that careless 
persons may in some instances be misled ; but if they are so collocated and 
stamped upon an article in manifest imitation of a form previously adopted by 
another as a means of distinguishing his goods, with the deceptive purpose to 
mislead, disguising one's own goods tbereby, and inducing tbe public to be- 
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lieve tbat they are the gooda of another, such conduct falls uuder tlie ban. 
Tbe gênerai prineiple tbat no mau bas a right to ijass off bis goods as and 
far the goods of another is broader tlian thé rules applicable to striet trade- 
mark. In this country this prineiple is generally designated as 'unfair compé- 
tition in business.' " 

So it is that words which carry with them the truth of the as- 
sertion and correctiy describe the article are not susceptible of be- 
ing appropriated as trade-marks ; but if thèse words, by long associa- 
tion with a particular person in the manufacture or sale of a particular 
article, hâve acquired a secondary meaning, that dénotes in the mind 
of the public the association as well as the article of commerce, their 
original proprietorship will be protected against any unfair methods 
to appropriate the use of them by others in palming off their goods for 
those of the rightful manufacturer. 

Without discussing the subject in particular, I am of the opinion 
that the bill of complaint states sufficient to require an answer of 
the défendant. It is very mtich like the case of Putnam Nail Co. v. 
Bennett et al. (C. C.) 43 Fed. 800, decided by Mr. Justice Bradley, 
on the circuit bench. There the bill averred that: 

"The défendants, well knowing the preuiises, and that yonr orator alone 
possessed the right to bronze borseshoe nails as a trade-mark, and to scll the 
same under the trade-name, as above set forth, bave willfully disregarded the 
sanie, and, intending to deceive pin'chasers and defrand the ]iiib!ic and to 
injure your orator, bave for sonie tinie past been engaged, and are still en- 
gaged, in the sale of borseshoe nails, not manufactured by your orator, but 
siniilar in aiipearance to those manufactured by your orator, which tbey bave 
bad bronzed and sold as bronzed borseshoe nails, under the name of 'Imijcrial 
Bronze,' or other nanies, ail containing tbe word 'bronze' ; and the said nuils, 
so bronzed and sold by tbe défendants under the said name, hâve been and 
are of inferior quality to tbe nails bronzed and sold by your orator under 
tbeir lawful trade-mai'k ; and piu'Cbasers and eonsuniers bave been and are 
deceived and misled into bu.ving the articles so bronzed and sold by the de- 
fendants in tbe belief tbat tbey were and are of tbe manufacture of your 
orator." 

And the eminent jurist said of it: 

"Tbere is hère a substantial fact stated — tbat the public and customers bave 
been, by tbe alleged conduct of the défendants, deceived and misled into 
buyiug the défendants' nails for the complainant's. That averment is amplified 
in paragrapb 4 of the bill." 

He goes further to speak of the nature of the trade-mark, but 
finally holds that the bill is sufficient to require of the défendants an 
answer thereto. 

So, in the présent case, I am of the opinion that the allégations 
of the bill are amply sufficient to require of the défendants an an- 
swer, that the whole matter may be spread upon the record and de- 
termined upon the merits of the cause. 

The demurrer will therefore be overruled, and it is so ordered. 
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In re GEORGE O. HASSAM & SON. 

PLIMÏ WAGON WORKS v. BL'TTLES. 

(District Court, D. Vermont. May 27, 1907.) 

Bankruptcy— Condition AL Sales— Validity. 

Where conditions reserving title in ttie seller, printed on the baclc of 
contracta for the sale of wagons to a banlîrupt, wliicb the seller knew were 
to be resold in the course of the banUrupt's business, were not called to his 
attention at the time the contracts were niade, and the banljrupt testifled 
that he had no linowledge of sueh printed conditions until his attention 
was called thereto by his trustée in banlîruptcj', the contracts never having 
been recorded, the title to the wagons passed to the trustée in banlcruptcy 
as against the seller; such conditlonal provisions being fraudulent and in- 
valid as against the bankrupt's creditors. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankrujrtcy, § 199.] 

C. G. Austin & Sons, for petitioner. 
Charles L,. Howe, for petitionee. 

MARTIN, District Judge. This case came on for hearîng before 
me at Rutland, May 6th. I find that on September 27, 1905, the 
petitioner sold the bankrupts several wagons. This sale was by 
written contract upon the face of which was printed, in plain but 
small type, thèse words: "Read this order carefuUy before signing 
and see that it corresponds with the duplicate copy." And in another 
place, in like plain but small type, thèse words : "Subject to condi- 
tions printed on the other side of this order which are hereby agreed 
to" — being a printed blank contract, the place of sale, date, name of 
parties, and articles sold being written in, and signed George O. 
Hassani & Son, in the handwriting of George O. Hassam, Upon 
the back thereof is printed in fine, but plain, type, the f oUowing : 

"The title to the goods shipped on this order, or any subséquent orders, la 
to remain in your name until paid for in cash, and should we through any 
cause suspend doing business, or become, or apparently beeome, embarrassod 
financially, any account or note you hâve against us shall become imme- 
diately due and payable, and we will deliver to whom you may direct, or place 
on cars if you so direct, any or ail of your goods remaining on hand, free of 
charge of any kind. 

"You agrée to replace, free of charge, any axle, wheel or spring that may be- 
come unflt for use with in one year troni date of shipment, by reason of de- 
fective material or workmansUip, and will repair or replace same upon return 
to you (by freight) and pay freight charges one way. We understand tliat 
you do not authorize any repairs to be made on your accoimt, and will not 
recognize or pay sueh bills. 

"We will look to the transportation company for any overcharge in freight 
or loss or damage to goods while in transit, and will not countermand this or 
future orders without your consent in writing. 

"This and subséquent orders are subject to the approval of your office at 
Flint, Mich. 

"Goods hereafter ordered will be on same terms unless others are agreed 
on in writing, but priées on future orders are subject to change without no- 
tice. 

"Claims that goods are not in accordance with order will be made within 
flve days after arrivai of goods, or they will be considered waived. 

"This contract embodies ail agreements, conditions, stipulations and rep- 
résentations, and none other, be they verbal or otherwise, are to be recognized." 
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One wagon out of this sale, being No. 247, is now in the hands of 
said trustée. On the 19th of October of the same year, the peti- 
tioners made a Hke sale of siindry wagons to said bankrupts, using 
the same kind of a printed blank, with the same printing above quot- 
ed upon the face thereof, and the same conditions upon the back. 
Both of said contracts are referred to and made a part of thèse 
findings. 

Ail the wagons embraced in the sale of October 19th are now in 
the hands of the petitionee except one No. 445 and one No. 431. 
For the wagons embraced in the order of September 27th, the bank- 
rupts gave their promissory note, upon which payments were made, 
and of which there were two renewals. There is now due upon the 
last note given for said wagons $170 and some interest. The bank- 
rupt, George O. Hassam, appeared and testified that his attention 
was not called to the fine printing on the back of either of said con- 
tracts ; that the first knowledge he had was when his trustée in bank- 
ruptcy called his attention thereto; that the first time that he knew 
that the petitioner claimed thèse wagons was in Mardi last, when 
Mr. Bedard, their sales agent, stated to him that they claimed the 
wagons by virtue of the printing upon the back of the contract. 
He further testified that the said Mr. Bedard, agent for the petitioner, 
made thèse contracts with him and left with him a carbon copy, and 
it was this carbon copy that the trustée was examining at the time 
he called his attention to the printing upon the back thereof. He fur- 
ther testified, under objection by the petitionee, that: 

"Mr. Bedard, the selling agent of the eompany | meaning the petitioner], came 
to otir place of business in Rutland and wanted to sell us wagons. We made 
several purchases of him and signed an order eaeh time. Cannot state the 
number, but there were more than thèse two purchases. Présume tlie orders 
were ail alike. I did the signing. Our attention was never called to the fine 
print on the back, and we never agreed to that, for it was never mentioned. 
and we never knew anything about it. We didn't know it was there. I look- 
ed over the writing to see that the right kind and the right number was in- 
serted and the priées carried out as was agreed upon. I had a carbon copy. 
He read the différent wagons and the priées, which I compared with my 
copy. The printing was not read." 

On cross-examination the witness was inquired of as follows: 

"Q. Didn't Mr. Bedard always deal with you honorably and uprightly? A. 
So far as I know, he did. Q. Do you claim that he deceived you? A. I don't 
say that. Q. Wasn't it your own tault that you didn't read the conditions 
on the back of the paper you signed? A. It may be, but I should think he 
ought to hâve called my attention to it." 

Mr. Bedard was in court and heard this testimony, but did not take 
the stand as a witness. No claim was made that the facts stated by 
the witness Hassam were not true. 

I find that the said Hassams' (the bankrupts') attention was not 
called to the conditions in fine print upon the back of the papers 
signed by them, that they knew nothing of it until their attention was 
called to it by the trustée, and that they did not assent or agrée to 
the conditions stated thereon. Thèse contracts were never lodged for 
record in the town clerk's office at Rutland, or elsewhere. At the 
time of the making of tliese contracts the bankrupts were dealers in 
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wagons, buying and selling. Sales were made to the public generally. 
Both parties uiiderstood that they were for sale by the said Hassams. 
AU of the wagons embraced in the order of September 37th, ex- 
cept two, and one wagon embraced in the order of October 19th, as 
before stated, were sold by the said Hassams. This pretended lien 
was a secret one placed upon property intended for sale, and comes 
squarely under the décision of the Circuit Court of Appeals for this 
circuit in Re Garcewich, 115 Fed. 87, 53, C. C. A. 510. 

The petitioner claims that the case of York Manufacturing Co. v. 
Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, is controUing 
of the case at bar. I do not concur in that view. That case arose on 
the statute of Ohio. The lien reserved was for machinery obtained 
by the Mt. Vernon Ice, Coal & Milling Company for the manufacture 
of ice, and designed for the use of, and not for sale by, said company. 
The opinion of the court was delivered by Justice Peckham. He 
therein states: 

"The trustée, uuder such eircumstances, stands simply in the shoes of the 
banknipt and as between them he has no greater right than the bankrupt." 

And he cites the case of Hewit v. Berlin Machine Works, 194 U. 
S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986, and Thompson v. Fairbanks, 
196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577, and quotes from the 
latter case thèse words : 

"Under the présent bankrupt act, the trustée takes the property of the bank- 
rupt hi cases unaffeeted by fraud in the same plight and condition that the 
bankrupt himself lield it and subject to ail the equities impressed upon it in 
the hands of the bankrupt." 

It will be observed that the court in its opinion guards it by the 
words "unafïected by fraud." The whole trend of authorities is 
that a lien or mortgage placed upon goods obtained for sale by the 
vendee, and unrecorded, is a secret arrangement, is in law a fraud 
upon creditors, and cannot be enforced against a trustée of such a 
vendee who subsequently becomes a bankrupt. 

In the case of Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 
306, 49 L. Ed. 577, relied upon by the petitioner, the mortgage was 
upon livery property, consisting of "horses, wagons, sleighs, vehicles, 
harnesses, robes, blankets," etc. ; but it will be observed that the mort- 
gage was duly recorded in the town clerk's office in St. Johnsbury, 
and the mortgagee took possession of the property before the mort- 
gagor went into bankruptcy. While this mortgage was upon a shift- 
ing livery stock, it provided that it should rest upon after-acquired 
property in its stead. The record in the town clerk's office gave that 
notice. In the opinion of the court in that case, this language is used : 

"There is no pretense of any actual fraud being oomuiitted or conteni- 
plated by either party to the mortgage. Instead of taking possession at the 
time of the exécution of the mortgage, the défendant had it recorded in the 
proper clerk's office, and the record stood as notice to ail the world of the 
existence of a lien as it stood when the mortgage ^^'as executed, and that the 
défendant would bave the right to take possession of property subsequentl.y 
acquired, as provided for in the mortgage. ïhe bankrupt, therefove, was not 
holding himself out as unconditional owner of the property, and there was no 
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securing of crédit by reason of his apparent uncondltional ownership. The 
record gave notice that he was not such uneonditional owner. ïhere was no 
secret lien," etc. 

In the case at bar there was an attempted lien, absolutely secret, 
not even made known to the vendee, and never intended to be brought 
to light uniess the vendee should become insolvent. The vendee was 
put in possession of a large number of wagons, of which he was ap- 
parently the absolute owner. Therc was a secret attempt on the part 
of the vendor, should the vendee succeed in getting crédit by having 
about him a large amount of unincumbered property, and should 
thereafter be unable to pay debts so incurred, to make time notes 
given for said property "immediately due and payable," and the vendee 
deliver to the vendor ail goods remaining unsold, and ail the while 
they should remain in the name of the vendor. I cannot conceive 
in what manner the vendor anticipated that the goods could remain in 
its name when possession was passed to the vendee, and no record 
made of the transaction. It has been repeatedly held that, when per- 
sonal property is delivered to a vendee for sale, or to be dealt with in 
a way inconsistent with the ownership of the seller, or so as to destroy 
his lien or right of property, the transaction cannot be upheld as a 
conditional sale, and is fraud upon the creditors of the vendee. In 
re Garcewich, supra; In re Carpenter, 11 Am. Bankr. Rep. 147, 125 
Fed. 831; In re Howland. 6 Am. Bankr. Rep. 495. 10!) Fed. 8G9 ; 
In re Rodgers, 11 Am. Bankr. Rep. 93, 125 Fed. 109. GO C. C. A. 
567; In re^Butterwick, 13 Am, Bankr. Rep. 536, 131 Fed. 371. 

In no case decided by the Suprême Conrt. to which my attention 
has been called, has the court upheld secret liens or niortp,ages upon 
goods designed for sale or so tainted by fraud as to creditors as this 
case appears to be. 

The pétition is dismissed. 



THE ilOXTEREY. 

(District Court, S. D. New York. May 31, 1907.) 

Collision— Ste.\mer ano Pilot Boat— Dcty o;-- Steametî. 

A steamer approacliiiig a pilot lioat fnlfllls lier entiro diity by main- 
taining a reasonable s])ee(l and a fixed course after the vessels are so 
near togetlier that a change niight enibarrass the pilot boat in lier en- 
deavor to a])i)roa(,'h. 

[Ed. Note. — For cases in poinl, see ('ont. l)ig. vol. 10, Collision, §§ 43, 
44.] 

Same — Négligent Navigation of Pilot P)0AT. 

The sinliing of a schooner pilot lioat at sea in the night by being riin 
down by a steamer held due solely to the fault of the pilot boat in so 
chauging lier course as to cross the steanier's bovv, and in loaving the wheel 
lashed while the pilot went below, leaving no lookout. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 50.] 

In Admiralty. Suit for collision. 

Carter, Ledyard & Milburn, for libelant. 
Wing, Putnam & Burlingham, for claimant. 
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HOUGH, District Judge. Tliis action is for collision between the 
scliooner pilot boat Hermit and the steamship Monterey, shortly after 
4 a. m. of December 15, 1906, and some few miles to the southward 
of the Sandy Hook Lightship. By the collision the Hermit became 
a total loss; the Monterey was uninjured. 

The testimony has been whoUy taken by déposition, and this dé- 
cision is rendered without the court's seeing or hearing any witness, 
and therefore without the great advantage always gained therefrom. 

I am of opinion that the vvind at and before the time of collision 
was a light breeze, sufficient, however, to give the pilot boat a move- 
ment with the wind abeam, or nearly so, of about four knots per hour. 

The direction of the wind is in controversy, but it is so obvious that 
those upon a sailrng vessel must necessarily pay the stricter attention 
to the wind's direction that I bave assumed that it was approximatcly 
southeast by south, as stated by libelants. 

There was a very moderate sea, to whicli conclusion I am drawn 
by the admitted expériences of the shipwrecked crew after collision ; 
when in a greatly overloaded yawl they evidently had no difficulty in 
making their way to the steamer, and puUing one of their number out 
of the water en route. 

The speed of the Monterey at the time of collision was small; 
indeed, I think she had nearly stopped her way. This is shown by the 
ease with which the shipwrecked men in their yawl rowed to her, 
and also by the fact that, although the steamer struck the schooner 
full on the starboard, while the yawl was trading alongside on the 
port, the shock of the blow was not sufficient to swamp the yawl or 
interfère with most of the schooner's crew stepping directly into 
it from the deck. The Monterey is 341 feet long, with a gross ton- 
nage of 4,703 ; while the Hermit was but 80 feet long, with a tonnage 
of 70. And, if the larger vessel had not nearly stopped at the time 
of collision, I think it obvious that the Hermit would bave been 
literally driven under the water, the yawl been swamped, and serions 
loss of life ensued. 

The time of the collision can be very nearly fixed as at 4 :03 to 4 :03 
by the Hermit's clock, and at 4 :06 by the deck time of the Monterey. 
In my computations I bave used the time of the Hermit's clock, and 
assumed that the Monterey's time was approximatelv two minutes 
faster. This has been done because the clock on the Hermit was fav- 
orably situated for observation by her navigators, and I perceive 
from the dépositions no reason to impugn their honesty of intent 
in statements of time. 

The évidence is singularly barren of estimâtes of distance, and such 
as are given do not seem valuab'e, for the night was very dark, though 
clear, so that lights could readily be seen, but the ships themselves were 
concealed from each other until collision was inévitable. I do not 
think that the estimate even of an experienced mariner as to the dis- 
tance at which he sees a light alone can be relied upon. 

It is obvious from the record, and is indeed admitted by both counsel, 
that this collision could not hâve happened without either (1) such 
inattention on the part of the Hermit as laid her course directly 
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across that of the Monterey; or (2) from an unlawful change of 
course and maintenance of high speed, on the part of the Monterey, 
after the pilot boat began her endeavor to approach the steamer. 

I do not think the charges against the Monterey are sustained, and 
find the schooner solely liable. 

1. The Fault of the Hermit. 

While a comparison of the courses given from the two vessels 
leads to the behef that there was some divergence betvveen the reading 
of the Hermit's compass and that of the standard compass on the 
Monterey, it is to me obvions that upon her own story the schooner 
niust be condemned. 

When the masthead hght of the Monterey was seen Pilot Warner 
was in charge of the Hermit, lying hove to and heading east by 
south. He wore ship to head south by west half south, and steered 
along by the wind. He then saw the steamer's red Hght bearing about 
south by east a little easterly, and when she had burned a blue light 
he called the next pilot for duty (McCarthy) at 3:35 a. m. 

F'or reasons entirely unexplained, McCarthv did not come on deck 
and take charge until 3 :50 ; and, when he did, his vessel was still 
heading south by west half west on the port tack, the wind was 
from the same direction as first above noted, and he saw the red Hght. 
Thereupon he maintained his course for a period which he states by 
the clock as seven minutes, and then took a bearing of the approach- 
ing steamer, and found she bore south southeast easterly, still showing 
her red light only. 

It does not appear that Warner and McCarthy compared their re- 
spective bearings of the Monterey ; but McCarthy states that, when 
he took his bearing, he thought the Monterey to be about a mile to a 
mile and a half dead to windward, and steering about north. 

A comparison of bearings woukl hâve shown that the steamer was 
broadening off the Hermit's port bow with considérable rapidity, and 
was therefore going at a good speed, and McCarthy's own observation 
should hâve told him that on her supposed course the Monterey woukl 
pass the Hermit (even if she had not worn) within rather less than 
two-thirds of a mile. Yet just when thèse facts were, or should hâve 
been, obvions, McCarthy decided to come up on the wind and sail to 
the eastward, in order to get still nearer the steamer before dropping 
his yawl ; and he therefore gave the order to wear ship, hove his wheel 
hard aport, clamped it there, and selected this time to go down into 
the cabin, open the stove door, and pick up and repack his clothes, 
which the movement of the vessel had thrown upon the deck. This 
inopportune visit below occurred at 3 :57 by his clock, and he feels 
sure that the collision happened not later than 4 :03. He déclares that 
before the collision he had time to get on deck and unclamp his 
wheel, which he says he continued to hold hard aport until collision 
was inévitable. 

I cannot believe that in this effort he was whoUy successful. He 
was bound to know that his vessel would wear with a continually 
increasing radius of maneuver as the wind bore more abaft, that eas- 
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ing the wheel would lengthen that radius, and that tlié tlien existing 
arrangement of the Hermit's sails tended to produce forereaching. 

The testimony of the other men on the Hermit induces behef that 
while McCarthy was below there was no lookout; and, indeed, it is 
hardly toc much to say that no one was in cliarge of the schooner. 
Except for jibing the booms, she seems to hâve been left to sail her- 
self, and when the green hgiit of the steamer appeared it is évident 
that the observers on the Hermit are rather arguing that they could 
not hâve sailed across the Monterey's course, than asserting that they 
did not. The maneuver was a délicate one at best, demanding close 
attention, as well as great skill, and I am convinced that the Hermit, 
by thoughtlessness on the part of the pilot in charge, and complète 
absence of proper lookout, was permitted to do that very thing. 

2. The Faults Alleged Against the Monterey. 

The différence in reading between the compassés of the two vessels 
is the probable reason why no diagram bas been offered endeavoring 
to harmonize the courses stated in évidence. With the Monterey 
bearing south southeast a little easterly from the Hermit, some six to 
eight minutes before collision, and the Monterey steering north north- 
west (magnetic), there must bave been some différence between the 
compassés seen, or collision would bave been obviously probable to 
both in ample time to avoid it. As neither vessel says that this was the 
case, comparison of compass bearings must be abandoned, and the 
inquiry becomes this: Did the Monterey change her course at or 
after the time that McCarthy on the Hermit began to wear ship? 

By the largest estimate (i. e., on the supposition that the clocks on 
the two vessels were synchronous) this space was no more than nine 
minutes, and whatever would bave been the course indicated by the 
Hermit's compass had it been placed on the Monterey, or vice versa, 
I am convinced that the steamer did not change her course at any time 
after 3 :53 by her own clock. On this point I attach great importance 
to the fact that the watches were changed on the Monterey at 4 a. m., 
and can see no reason to doubt the testimony of the quartermasters 
that the course was laid as north northwest (magnetic) several minutes 
before the relieving quartermaster appeared in the pilot house. 

It is often looked upon as a venial offense in a seaman to swear by 
his ship ; but it is not believable that the two quartermasters on the 
Monterey could hâve withstood cross-examination, if it had not been 
true that the course, maintained until coUision was inévitable, had 
been established so long before 4 a. m. as to take from this litigation 
every élément of danger by reason of any change of course on the 
part of the Monterey. Within the well-known rules relied upon by 
the libelants (City of Washington, 9-3 U. S. 31, 23 L. Ed. 600 ; The 
Columbia [C. C] 27 Fed. 704; The Alaska [C. C] 33 Fed. 107; The 
Champagne [D. C] 43 Fed. 444), a steamer approaching a pilot boat 
fulfills her entire duty by maintaining a reasonable speed and a fixed 
course. That does not mean that the course shall be unchanged from 
the time when the vessels sight each other miles apart, but that it 
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shall not be so changed as to embarrass the pilot boat in her endeavors 
of approach. 

At 3 :57 a. m. (or say 3 :59 a. m. Monterey time), the Hermit began 
to maneuver to approach the steamer. From that time I think the 
steamer was bound to maintain a steady course. She did so, and 
had been doing so for at least six minutes before. 

The speed of the Monterey shortly before i a. m. was approximately 
10 knots ; her bottom was very foui, and she lost way quickly. Wheth- 
er this was a convenient speed for taking on a pilot is immaterial, for, 
whether the Monterey 's speed was low or high, she was entitled to 
assume that the Hermit would not cross her bow. When the green 
light of the schooner appeared, it was, by ail the testimony, toc late 
to do anything, and whatever was done, or sought to be donc, by either 
party after that moment, was in extremis. 

L,et the Hbel be dismissed, with costs. 



In re FRIEDMAN. 

(District Court, S. I). New York. May 7, 1907.) 

1. BANKItUPTCY— FRAUDULENT TBANSFER. 

A banlî;rupt slioe dealer sold liis ontire stoelc, receiving $.3,850 therefor, 
wliich was gi^-en to his wife. Slie testifierl tliat slie did not understand the 
matter, and did not remember wlietlier slie received any money, thougli 
early on tlie niorning after the sale she met her brother, told him of the 
sale, and shortly thereafter the brother deposited with a trust Company 
$3,070, which he testified was obtained from his brother-in-law, W., In 
repayment of certain loans which neither were able to identify. There- 
after the wife's brother, on being served with a subpœna in banliruptcy for 
his examination, called on W., and gave him a check for $2,500 without 
solicitation, which check was imme<liately certifled and paid. Held, that 
the transaction was a scheme to defraud the bankrupt's creditors, and 
that the fund would be ordered paid over to the trustée. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptey, § 274.] 

2. S.«IE— SUMMARY PrOCBEDINGS. 

Where the proceeds of a sale of a bankrupt's business were found to be 
in possession of certain persons, who were a mère cover or réceptacle for 
the property to conceal it and prevent it being reached by the bankrupt's 
creditors, it was recoverable bj' summary proceedings ; the trustée not 
being i-equired to resort to a plenary suit for that purpose. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptey, § 447.] 

On the night of March 17, 1907, the bankrtipt, a shoe dealer, sold his entire 
stock, receiving therefor $3,8.50, which, it was alleged, was given to his wife, 
C. The latter testitied she was suddenly called to the store, where she saw 
several strangers, but was so excited she was unable to understand what was 
transpiring, and she could not remember whetlier she received any money. 
Early the next morning she met her brother, L. — a Coney Island photographer, 
in a small way of business — at the Manhattan entrance of Brooklyn Bridge, by 
accident, as she testified ; told him of the sale, and that her husband had gono 
away ; whereupon L. returned to Coney Island to search for the bankrupt, and 
C. returned home. A notary publie, who drew the bill of sale, testified that 
C. received the money. On Jlarch 19th, L. deposited in cash in a trust com- 
pany at Coney Island the sum of $3,070, which he testified was obtained from 
W., his brother-in-law, in repayment of loans made at varions times several 
years past, though the exact dates of sueh loans were unknown, as he kept 
no record, and that they were made In cash, although L. kept a bank account. 
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W. testified that he borrowed said moneys, but, however, could give no dé- 
tails, as lie kept no record thereof, and further stated that he repaid the full 
amount in cash to L. on March lOth. On March 26tli, after being served with 
a subpœna in bankruptey for his examination, L. called on W., and gave him 
$2,500 by cheek, -which L. testifled he did not need and was vvilling to loan 
to W. again, though the latter had not reqnested such loan. ïhe check was 
immodiately certified, and W. reeeived the cash. 

Lesser Bros. (William Lesser, of counsel), for the motion. 
Steuer & Hoffman (Max D. Steuer, of counsel), opposed. 

HOUGH, District Judge (after stating the facts). The story of 
Celia Friedman is inherently preposterous, as well as demonstrably 
false. I am convinced that she reeeived (contemporaneously with the 
sale) $3,850, and has since acted as the confederate of her hiding hus- 
band. Considering the relationship betvveen Mrs. Friedman and Levin- 
son, and the connection by marriage with Wiltchick, I am convinced 
that the three hâve been acting in concert to protect the proceeds 
of the Friedman fraud from creditors. The $3,070 deposited by Max 
Levinson in the Jenkins Trust Company he reeeived from Mrs. 
Friedman. His taie of hidden affluence and sudden payments of 
moneys long lent withotit security is ridiculous. Wiltchick, as a man 
of substance, has been used as a convenient depository for moneys he 
could be relied upon not to steal from those who wrongfuUy intrust- 
ed the same to him, and he has now by his own statements $3,500 
handed him by Levinson. 

The order may pass against Wiltchick, requiring him to pay over 
$2,500 ; but he, if he prefers, may give bond in double that amount, 
with sureties to be approved, for the payment of $2,500, on demand 
to the trustée when appointed or elected. 

A summary order for $570 may pass against Levinson, and a sum- 
mary order for $780 against Celia Friedman. 

No summary order will be made against the Jenkins Trust Com- 
pany; but that Company may be enjoined from permitting the ac- 
count of Max Levinson with them to be reduced below $570, except 
by check drawn by Levinson, certified by the trust company and pay- 
able to the order of the temporary receiver herein. 

On Application for Reargument of Motion against Celia Friedman, 
Max Levinson, and Samuel Wiltchick, to Compel Them to Turn 
Over Certain Moneys, and also on Application to Punish the Par- 
ties Above Named for Contempt in Failing to Turn Over. 

The brief on the application for reargument is an able présentation 
of one side of a question that in my expérience has never been more 
clearly presented than in this case. It may be admitted that the Dis- 
trict Court on the bankruptey side has no power summarily to try a 
question of title, if any real question of title exists. It may also be 
admitted that the same court has no power summarily to order the 
appropriation by a receiver or a trustée of property obtained from the 
bankrupt either by fraud upon him or in pursuance of his intent to 
hinder, delay or defraud his creditors, if any property was so obtained. 
But if property which had once been in the possession of the bankrupt is 
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fonnd in the possession of any person, and such person îs, in tlie opinion 
of the court, very clearly but a cover or réceptacle for that property 
which as between the bankrupt and such other person is still the proper- 
ty of the bankrupt, or if (to vary the simile) the person who holds prop- 
erty which was formerly in the possession of the bankrupt is but the 
alter ego of the bankrupt, then a summary order is proper, and no pre- 
tended instruments of transfer, no apparatus of conveyances, should 
prevail. The question is : Whose is the property ? And if, accord- 
ing to the évidence, it be the property of the bankrupt, the bankruptcy 
court should order its restoration to the représentative of the creditors 
and enforce that order by the most drastic means. If this be not done, 
creditors in most cases are utterly without remedy, for a plenary suit 
against persons who are in trut'h but receivers of stolen goods (or 
money) is but an expensive illusion. 

In this case an unusvtally complicated scheme was pursued to hide 
the proceeds of the sale of the bankrupt stock. The complication of 
the method only renders more necessary the application of the rule 
which, I believe, exists. 

The application for reargument is denied. 

The opposition to the punishment of the persons proceedcd against 
for contempt is really based upon a proposition perfectly sound in it- 
self, but, I think, inapplicable to the matter in hand. A person who 
has no money should not be punished for contempt in failing to turn 
over money. But the very point of this proceeding is that it is the 
opinion of the court that the persons proceeded against bave the mon- 
ey and do not tell the truth when they assert their inability to pay. 
Instances are numerous where this same objection was made in limine, 
and the court became satisfied in time, either that the parties incar- 
cerated had spent the money, or intrusted it to still other persons who 
had made away with it, and thereupon the prisoners were released. 
But if any person into whose possession money is traced can avoid the 
legitimate conséquence of the possession of that money by swearing 
that he no longer has it, or never had it, the administration of justice 
would become a farce. 

The orders to turn over having been duly served, and the time lim- 
ited for payment having expired, the persons proceeded against are 
adjudged to be in contempt, and the usual order will be made. 



POLITZ V. WABASH R. CO. et al. 

(Circuit Court, S. D. New York. February 18, 1907.) 

Eemoval of Causes— Sepaeable Conteovebsy— Joindeb of Unnecessabt 
Parties. 

To a suit by a stockholder to hâve stock and bonds issued by a rail- 
road Company, to be exchanged for a prior issue of bonds, declared ultra 
vires and void, ttie company is the only necessary party défendant, and 
the joinder as défendants of directors or persons interested in the bonds 
to be retired will not prevent a renaoval of the cause by the company, 
where diversity of citizenship exists between it and the complainant. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 42, Eemoval of Causes, 
«79.] 
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On Motion to Remand to State Court. 

Stephen M. Yeaman, for the motion. 

Rush Taggart and Parsons, Closson & Mcllvaine, opposed. 

LACOMBE, Circuit Judge. Plaintiff is a stockholder of the Wa- 
bash Railroad Company. Among the obligations of that company 
are two séries (A and B) of debenture bonds due in 1939. A plan 
has recently been proposed for retiring thèse bonds, by issuing and 
exchanging for them a certain amount of new 4 per cent, mortgage 
bonds and new preferred and new common stock. A stockholders' 
meeting was called in October last to consider the plan, and a ma- 
jority of those présent voted in favor of it, and for the issuance of 
the new bonds and stock necessary to carry out its provisions. At 
the same time 90 per cent, of the debenture holders voted in favor of 
the exchange. The complaint allèges that the plan has been carried 
out as to more than nine-tenths of the debenture bonds, and new bonds 
and stock to the requisite amount hâve been issued. The complaint 
sets forth the provisions of varions state Constitutions and statutes, 
and avers that the "whole plan was and is illégal, unauthorized by law, 
in violation of law, and ultra vires," and that the bonds and stock 
issued pursuant thereto are unlawful and invalid. The complaint 
prays that the plan "be decreed and adjudged to be ultra vires," and 
that "ail said bonds and preferred and common stock issued and used 
or applied by said Wabash Railroad Company for the purposes stated 
in said plan and scheme be decreed and adjudged illégal, void, and of 
no effect." 

The Wabash Railroad Company is a nonresident, and removed the 
cause on the ground that there is a separable controversy between it 
and the plaintiff, to which the other défendants (mostly résidents of 
this state) are not necessary parties. Thèse additional parties are (1) 
the individual directors; (3) the trust company which is the registrar 
of stock of the railroad company ; (3) the committee which represents 
the debenture holders in carrying out the plan ; (4) the trust company 
in which debentures are to be deposited pending exchange ; (5) the 
trustées named in the mortgage to secure the new 4 per cent, bonds ; 
and (6) a single individual holder of debenture bonds. It is manifest 
that complainant can obtain complète relief without the présence of 
thèse additional parties. When he shall, by action against the Wa- 
bash Company, hâve established the proposition that the new bonds 
and stock are void, he need not concern himself with the re-exchange 
of such as may hâve been delivered. They will not constitute valid 
obligations against the railroad, and therefore will not afïect the value 
of his stock. Individual holders of such of the new securities as hâve 
been issued may be -llowed to intervene at the discrétion of the court; 
but their présence is not essential to the détermination of the funda- 
rnental issues raised by the complaint. It is dififîcult to escape the con- 
viction that thèse additional "parties" hâve been brought into the case 
with the sole purpose of preventing, if possible, the removal of the 
cause. 

The motion to remand is denied. 
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AMERICAN BANANA CO. v. UNITED FRUIT 00. 
(Circuit Court, S. D. New York. January 28, 1907.) 

1. DiscovEBY — Production of Books and Writings — Fédéral Statute. 

In a proper case a party may be recjuired to produee boolis and writings 
under Rev. St. § 724 [U. S. Comp. St. 1901, p. 583], in advance of trial, 
but such a direction should only be inade when tlie situation is clearly 
such that in no otber way can ttie ends of justice be properly subser\'ed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 16, Discovery, § 107.] 

2. Evidence— Reqtjibing Production dp Documents— Corporations. 

An action to recover treble damages under tlie Sherman anti-trust act 
(Act .Tuly 2, 1890, c. 647, § 7, 26 Stat. 210 [U. S. Comp. St. 1901, p. 3202]). 
Is pénal in character, but such fact does not preclude the court from 
requiring tbe défendant, when a corporation, to produce booliS or writings 
under Rev. St. § 724 [U. S. Comp. St. 1901, p. 583]. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, §§ 1540- 
1558.] 

At Law. Motion under section 724, Rev. St. U. S. [U. S. Comp. 
St. 1901, p. 583], to require the production before trial and de- 
posit with the clerk for defendant's inspection of a great number of 
books and papers the property of défendant now in its custody 
and concerned with détails of its business. The action is for treble 
damages under the Sherman anti-trust act. 

Everett P. Wheeler, for the motion. 
Henry W. Taft, opposed. 

LACOMBE, Circuit Judge. Originally it was held that the pro- 
visions of section 724, Rev. St. [U. S. Comp. St. 1901, p. 583], were 
directed solely to securing the production of the books and writings 
upon the trial of the issues. Later authorities hold that in a proper 
case production in advance of trial may be required. Bloede Co. v. 
Bancroft Co. (C. C.) 98 Fed. 175; Gray v. Schneider (C. C.) 119 
Fed. 474. Such a direction, however, should only be made when the 
situation is clearly such that in no other way could the ends of 
justice be properly subserved. The "trial" of an action at common 
law is to be had before a court and jury and questions as to the 
admissibility or inadmissibility of individual items of évidence can be 
ruled on intelligently and fairly only by the judge who is presid- 
ing at the trial and is fully infonned as to ail the circumstances 
which prior évidence has disclosed. It puts an unreasonable burden 
upon a court, already fully occupied, to sit in advance of the trial to 
oversee the clerk with whom papers are deposited and to be called 
upon summarily and at intervais to détermine whether some par- 
ticular letter or telegram is one which a plaintifï might fairly inspect, 
or is concerned with matters which are none of plaintiff's business. 
Sometimes no other course can be followed, but such is not the case 
hère. The averments of the complaint, the statements in the affida- 
vits, and the spécifications in the notice of motion ail show that 
the plaintifï is supplied with information amply sufficient to enable it 
to go to trial and undertake to make out its cause of action by there 
and then calling for such writings as it needs, provided that their 
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présence on the trial is secured by order made under this section. 
The section does not contemplate that plaintifï shall sit down at 
leisure in the absence alike of court and jury, and during days or 
weeks prépare and practically put in its side of the controversy, leav- 
ing défendant to meet the case tlius made in the hurry of the trial. 

As to the constitutional question. It seems entirely clear that this 
is a pénal action. It is instituted by a person who claims to hâve 
been injured by the unlawful acts of défendant to recover, not only 
the damages which will compensate him for any loss he has sustained, 
but also a penalty of twice as much again, which represents no dam- 
ages, but only a fine imposed for bad conduct. But, as was intimated 
in U. S. V. Am. Tob. Co. (C. C.) 146 Fed. 557, the décision in Haie 
V. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652, has modified 
the rule heretofore applied when the books and papers soup-ht to 
be dragged to light by the power of the state are the property of a 
corporation. It was held in that case that neither the provisions of 
the fourth amendment to the Constitution nor the principles enunciated 
in the case of an individual in the Boyd Case, 116 U. S. 616, 6 Sup. 
Ct. 524, 29 L. Ed. 746, constitute any protection to a corporation 
which is charged with abuse of its franchise. It would seem to 
make little différence whetlier the books and papers are called for 
under a subpœna duces tecum or under section 724; whether the 
charge is presented in an action brought by the state of its own 
motion, by the state on the relation of some one, or by a private 
person to whom the state has promised the fine it has prescribed as 
punishment of the offense in the event that such person shall suc- 
ceed in proving the commission of that offense. 

The motion is granted to the extent of requiring the défendant to 
get together ail the books and papers enumerated with sufficient 
definiteness, and hâve them présent at the trial. Défendant need 
be under no appréhension by reason of failure to produce any jooks 
and papers called for which do not exist. Proof that they did not 
exist, when notice of motion was served, will be sufficient compliance 
with the order. But it should comply with the terms of the order 
frankly and fully. It should hâve in court ail the documents fairly 
within the enumeration and which would enable plaintifï to show de- 
fendant's past conduct touching the matters complained of. It will 
be no sufficient response to the order to state upon the trial that some 
contract, letter, or what not, manifestly material, is not at hand, 
but in Venezuela or elsewhere. 
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HULL V. BURR. 

(Circuit Court of Appeals, Fiftli Circuit. April 2, 1907.) 

No. 1,639. 

1. BASKKUPTCY— SUITS BY TRITSTEES— JuRISDlCTION OF DISTRICT COURT. 

A trustée in banla'uptcy is vested by tlie act of 1898 witli ail tlie riglits 
and title of the bankrupt and of liis creditors, and, wlien be seeks to en- 
force rights or to recover property in a district otber than tbat of the court 
wbicb appointed bim, he stands in tlie position of those whose rigbts he 
bas acquired, and can resort only to tbe same courts, state or fédéral, and 
is confined to the snnie remédies, sulyect to tbe exceptions made by Act 
July 1, 1898, c. 541, §§ 23b, 70e, 30 Stat. 552, 565 [U. S. Conip. St. 1901. pp. 
3431. 34521, as amended in 1903 (Act Feb. 5, lfW3. c. 487, §§ 8, 10, 32 Stat. 
798, 800 [U. S. Comp. St. Supp. 1905, pp. 686, 690]). 

2. Same. 

A District Court of the United States is witbout .iurisdiction of a suit 
by a trustée in bankruptcy appointed in anotber district to recover prop- 
erty from one to wbom it was conveyed by tbe bankrupt more tban four 
months prior to the bankruptcy, and who took possession of it after tbe 
bankruptcy ; the ground of recovery alleged being that tbe conveyance 
was in fact a mortgage, unless tbe défendant consents to such .iurisdic- 
tion. Such an action is not one of which tbe District Court as a court 
of bankruptcy is given jurisdiction witliout such consent, by Bankr. Act 
Julv 1, 1808, e. ,541. § 23b, or section 70e, 30 Stat. 552, .565 [U. S. Comp. St. 
1901, pp. 343], 34.521, as ainended in 1003 (Act Feb. 5. 1903. c. 487, §§ 8, 10 
82 Stat. 798, 800 [U. S. Comp. St. Supp. 1905, pp. 686, 6901). 

[Ed. Note. — .Turisdiction of fédéral courts in suits relating to bank- 
ruptcy, see note to Bailey v. Mosher, 11 C. C. A. 313.] 

3. Same. 

Bankr. Act July 1, 1898, c. 541, § 70e, 30 Stat. .565 [TI. S. Comi). St. 1901, 
p. 3452], as amended in 1903 CAct Feb. 5, 1903, c. 487, § 8, 32 Stat. 800 [U. 
S. Comp. St. Supp. 1905, p. 090]), does not eonfer on a court of bankruptcy' 
jurisdiction of a suit brougbt by a trustée tbereunder to avoid a transfer 
made by a bankrupt, unless by consent of tbe défendant, wbicb is made a 
condition to such jurisdiction in ail suits by trustées by amended section 
23b witb the exceptions expressly mentloned tborein. 

4. Same — ^Courts or Bankruptcy — Ancillaey Jurisdiction. 

Courts of bankruptcy bave no jurisdiction except tbat conferred by 
statute; and Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418], neither expressly nor impliedly provides for summary 
proceedings, or for auxiliary or ancillary proceedings, in anotber court 
of bankruptcy. In aid of tbe bankruptcy court which made the adjudica- 
tion and bas charge of tbe bankrupt's estate. 

Pétition to Superintend and Revise Proceedings from the District 
Court of the United States for the Southern District of Florida. 

The respondent, Arthur E. Burr, filed in the court below tbe following pé- 
tition : 

"In the District Court of the United States in and for the Southern District 

of Florida. 

"In the Matter of the Pétition of Arthur E. Burr, Trustée in Bankruptcy of 

the Estate of tbe Port Tampa Phosphate Company, a Corporation, 

against Joseph Hull, of Savannab, in the State of Georgia. 

"Tour petitioner, Arthur E. Burr, trustée in bankruptcy of the estate of 
the Port Tampa Phosphate Company, a corporation, respectfully represents 
that, on November 9, 1905, a pétition in bankruptcy was filed in the Distri<rt 
Court of the United States for the District of Massachusetts, against the Port 
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Tampa Phosphate Company, a corporation duly established according to the 
laws of the commonwealth of Massachusetts ; that thereafter, on the 27th day 
of November, 1905, the said Port Tampa Phosphate Company was duly ad- 
judged bankrupt ; that your petitioner vvas duly appointed trustée of the estate 
of said banlirupt corporation ou the 2Tth day of December, 1905, and there- 
after duly qualified ; that your petitioner brings this pétition in his eapacity as 
such trustée in banliruptcy of said corporation. 

"On or about May 27, 1905, said bankrupt corporation caused to be exeeuted 
and delivered to the respondent, Joseph Hull, a deed of certain real estate and 
Personal property then belonging to and owned by said corporation, and sit- 
uated in the county of Polk, and state of Florida, to wit: 

"The south half and the south half of the northeast quarter, and the south- 
east quarter of the northwest quarter of section thirty-four (34) in township 
twenty-nine (29) south, range twenty-three (23) east, Polk county, Florida; 
also," etc. (The description of the flxtures is omitted.) 

"Said deed was caused by said corporation to be niade, exeeuted, and de- 
livered to the respondent as and for security for certain money, at that time 
advaneed, and for money to be thereafter advanced, to said corporation by the 
respondent. 

"As a part of the same transaction, aud at or about the same time, to wit, 
.Tune 9, 1905, the said Joseph IIull and said bankrupt corporation exeeuted 
and delivered a certain instrument and agreement of defeasance, wherein said 
Hull agreed to reconvey to the said banlvrupt corporation ail of the said above- 
described property upon the payment to the said Hull of certain sums set 
forth in said instrument. Your petitioner is informed and believes, and there- 
fore avers, that said Hull duly reeorded said deed to said property. 

"On the 9th day of November, 190.5, and for a long time prior thereto said 
bankrupt corporation was the owner of and in actual and légal possession of 
said property, both real and Personal, and thereafter your petitioner by opéra- 
tion of law became vested with the title to ail the property belonging to the 
bankrupt corporation on the 9th day of November, 1905, and came Into légal 
possession thereof as of the said date. After said date, and after the flling of 
said pétition in bankruptcy, the respondent well knowing ail of the aforesaid 
facts, and that the said property was the property of the said trustée of the 
aforesaid corporation, on or about December 15, 190.5, entered upon said real 
estate and took possession of said above-described Personal property, and now 
Jiolds the same, both real and personal property, and bas refused to deliver 
or convey the same or any part of it to your petitioner. 

"Said deed and instrument of defeasance constitute in law and equity a 
mortgage, and said property is now the property of your petitioner as such 
trustée, subject to a lien in favor of the respondent for the amounts loaned 
and advanced by him to said bankrupt corporation. 

"Your petitioner is without information, and therefore cannot aver as to the 
amount of Indebtedness due the respondent upon November 9, 1905, by said 
bankrupt corporation, for the reason that the amount thereof is entirely within 
the knowledge of the respondent ; but your petitioner is informed and be- 
lieves, and therefore avers, that the amount of said indebtedness due said Hull 
by said corporation at said time did not exceed the amount of twenty-five 
thousand dollars (.$2.5,000). 

"Said property is of great value, and is worth a large amount In excess of 
said indebtedness due said Hull by said corporation. 

"Since said Hull took possession of said property on December 15, 1905, he 
has used and operated it, and mined a large amount of phosphate therefrom. 
Your petitioner is unable to state the exact amount received by said Hull f rom 
said use and opération aforesaid, as your petitioner is unable to obtain an ac- 
eounting thereof from said Hull. * * * 

"Your petitioner is informed and believes and avers tliat there is danger that 
said Hull niay ma.ke a conveyance of said real estate to a bona flde purchaser 
for value. 

"Wherefore your petitioner ptays: 

"(1) That this honorable court may issue forthwith a preliminary decree 
restraining and eujoining said Joseph Hull from conveying or transferring 
said real property until the further order of this court. 
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"(2) That said deed and instrument of defeasance may be declared to be a 
mortgage. 

"(3) ïhat ail of said property, both real and Personal, be declared. to be the 
property of your petitioner as such trustée. 

"(4) ïhat an accounting may be bad of the amount due said IIull by said 
baukrupt corporation on November 9, 1905 ; and tbat a furtber aceounting may 
be bad of tlie amount received by said Josepli Hnll from the opération and 
use of said property since December 15, 19Q5; and tbat this court will déter- 
mine tlie amount of the lien now beld by said Josejjh llull. 

"(5) That said Joseph Hull be ordered forthwitli to convey and deliver to 
your petitioner ail of said Personal property taken by him from the possession 
of your petitioner, or to aceount for the value thereof. 

"(6) That your petitioner may be authorized and empowered to sell at pri- 
vate sale ail of said property either subject to the lieu, if any, of the said Jo- 
seph Hull, or freo from incumbrances, reserving to the said Joseph Hull the 
right to be reimburf^ed out of the ])roceeds of the sale of the said real estate. 

"(7) That due and proper process be issued fortbwith out of tbis lionorable 
court to enforce its decrees and orders. 

"(8) For such otber and furtber gênerai relief as to this honorable court 
seems meet. 

"And that a writ of subpœna of the United States of America may issue di- 
rected to tbe said Joseph Iluil, commanding bim on a certain day to appcar 
and answer to this pétition, and to ahide by and i)erform such orders and de- 
crees in the promises as to this honorable court may seeui meet and proper." 

The pétition was signed by pctitioner's solieitor, and was duly verifled. 

The respondent, Joseph Hull, appeared, and flled the following plea to the 
jurisdiction : 

"Now comes the above-named défendant, Joseph Hull, and appearing for the 
spécial purpose, and no otber until the question berein raised is decided, of 
objecting to the jurisdiction of this court, doth object to this court entertain- 
Ing tbe pétition of Arthur E. Burr, as trustée in baukruptcy of tho estate of 
the Port Tampa Phosphate Company, a corporation, against this défendant, or 
furtber proceedings thereon, because under the Constitution and hnvs of tbe 
United States a District Court of tbe United States is precluded from euter- 
taining and adjvidging any such matter or controversy as is by said pétition 
set up; and prays judgment wbether this court bas jurisdiction, and asks 
to be dismissed witli bis costs." 

Tbe plea was signed by eounsel and sworn to. 

Tbe court overruled the objection to its jurisdiction, and thereupon Joseph 
Hull flled bis pétition in this court to revise and reverse the decree of the 
District Court, alleging that "under the baukruptcy law of the United States 
any remedy the said Burr bas must be pursued by proceedings at law or in 
equity in the state or fédéral court as they may bave jurisdiction and otber- 
wise than by summary proceeding in baukruptcy." 

H. Bisbee and George C. Bedell, for petitioner. 
E. R. Gunby, for respondent. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, having made the foregoing statement of 
the case, dehvered the opinion of the court. 

1. The sole question to be decided is whether or not the District 
Court had jurisdiction of the case presented by the pétition of the trus- 
tée. The question must, of course, be answered by an examination 
of the relevant parts of the bankruptcv act of 1898. Act July 1, 1898, 
c. 541, 30 Stat. 544 [U. S. Comp. S.t. 1901, p. 3418]. The second 
section of the act makes the District Courts of the United States courts 
of baukruptcy and confers on them jurisdiction. Clauses 3 and 7 
of the section are relied on as conferring jurisdiction in this case. 
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By those subdivisions jurisdiction is conferred to "(3) appoint receiv- 
ers or the marshals, upon application of parties in interest, in case 
the courts sliall find it absolutely necessary for the préservation of 
estâtes to take claarge of the property of bankrupts after the filing 
of the pétition and until it is dismissed, or the trustée is qualilied 
* * * " ; and to "(7) cause the estâtes of bankrupts to be collected, 
reduced to money and distributed, and détermine controversies in 
relation thereto, except as herein otherwise provided." The juris- 
diction conferred by the seventh clause is limited by the words "ex- 
cept as herein otherwise provided." Thèse words refer to section 
23 of the act, which relates to the jurisdiction of the United States 
and State courts. We hère insert that section, placing in italics the 
amendment of 1903 : 

"Sec. 23. (a) The United States Circuit Courts shall hâve jurisdiction of ail 
controversies at law and in equity, as distinguished from proeeedings in bank- 
l'uptcy, between trustées as sueh and adverse claimants concerning the prop- 
erty acquired or claimed by the trustées, in the same manner and to the same 
extent only as though bankniptcy proeeedings had not been instituted and 
such controversies had been between the bankrupts and such adverse claim- 
ants. 

"(b) Suits by the trustée shall only be brought or prosecuted in the courts 
where the bankrupt, whose estate is being administered by such trustée, might 
bave brought or prosecuted tliem if proeeedings in bankruptcy had not been 
instituted, unless by consent of the proposed défendant, except suits for the re- 
covery of property under section sixti/, sulxlivision 6, anri section sixty-scven, 
subdivision e." 30 Stat. 557, c. 541 [tJ. S. Comp. St. 1001, p. 34311, amended by 
Act Feb. 5, 1903, c. 487, § 8, 32 Stat. 797 [U. S. Comp. St. Supp. 1905, p. 680]. 

Disregarding the amendment for the présent, this section, as origi- 
nally written, conféra jurisdiction on the Circuit, not on the District, 
Courts of ail controversies at law and in equity, as distinguished from 
proeeedings in bankruptcy, between trustées and adverse claimants 
of the bankrupt's property. But this jurisdiction is conferred to the 
same extent only as the bankruptcy proeeedings had not been instituted 
and such controversies had been between the bankrupt and the ad- 
verse claimant. The trustée can sue, in such cases, only in the courts 
where the bankrupt could hâve sued if proeeedings in bankruptcy 
had not been instituted. The petitioner who sued in the District 
Court in the case at bar sued as the trustée in bankruptcy of a Mas- 
sachusetts corporation. The parts of the act quoted, if we construe 
the pétition as presenting a controversy at law or in equity, as dis- 
tinguished from a proceeding in bankruptcy, confers jurisdiction on 
such United States Circuit Courts and state court as would hâve had 
jurisdiction of such a suit by the corporation if there had been no 
bankruptcy proceeding. But the statute does not confer jurisdiction 
in such cases on a United States District Court, not even when it is 
the court of adjudication. Bardes v. Hawarden Bank, 178 U. S. 524, 
30 Sup. et. 1000, 44 L. Ed. 1175. 

The opinion of the Suprême Court in Bardes v. Hawarden Bank, 
construing the act as it stood before the amendment, seems to us con- 
clusive of the proposition that, the court of bankruptcy did not hâve 
jurisdiction of the case made by the pétition, if the pétition présents 
a controversy at law or in equity within the meaning of section 23 
of the act. 
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Does the amendment of 1903 afïect the case at bar? The amend- 
ment makes exceptions to the hmitation on the jurisdiction of the Dis- 
trict Courts, and thereby extends their jurisdiction; but the ex- 
tension does not inchide cases Hke that presented by the pétition of 
the trustée. The amendment confers jurisdiction on the District 
Courts in "suits for- the recovery of property under section sixty, 
subdivision b, and section sixty-seven, subdivision e." Turning to 
section 60, we find that subdivision "a" defines a préférence, and that 
subdivision "b" provides that the trustée may sue the person recciving 
a préférence and recover the property or its vahie. Under the amend- 
ment, suit for that purpose may be brought in "any court of bank- 
ruptcy." The case at bar involves no question of préférence. Ex- 
amining section 67, snbd. "e," we find that it relates to fraudnlent 
conveyances by the bankrupt and conveyances made within four 
months prior to the time of fihng the pétition in bankruptcy. The 
amendment confers jurisdiction on any court of bankruptcy of suits 
to recover property so conveyed. The pétition of the trustée in the 
case at bar contains no charge of fraud, and the deed and contracts 
in question were executed more than four months before the begin- 
ning of the bankruptcy proceedings. It foUows that the amendment 
quoted has no apphcation to this case. The case, when viewed as a 
controversy at law or in equity, not being affected by the amendment, 
must be governed by the principles announced in Bardes v. Hawarden 
Bank, supra, which dénies the jurisdiction of the District Court. 

2. The only other part of the act that might be referred to in this 
connection is section 70, subd. "e." We quote it hère, placing the 
part of it added by the amendment of 1903 in itahcs : 

"(e) The trustée may avoicl any transfer by tlie bankrupt of bis proijerty 
which any créditer of such banliviipt might bave avoided, and may recover tbe 
property so transferred, or its vahie. from tlie person to whom it was transfer- 
red, unless he was a bona fide holder for value prior to the date of the adjudi- 
cation. Such property may be recovered or its value collected from whoever 
may bave received it, exeept a bona fide holder for value. For the purpose of 
such recovery any court of hankruptcy, as hereinhefore defined, and any state 
court which would hâve had juri.idiction if hankruptcy had not intervened, 
shaU hâve concun-eiit, jurindiction." 30 Stat. 50(i, c. 541 [U. S. Comp. St. ]901, 
p. 3452], amended by Act Feb. 5, 1003, c. 487, § 16, 32 Stat. 800 [U. S. Comp. 
St. Supp. 1905, p. 690]. 

Such jurisdiction as is conferred by this language relates to suits 
by the trustée to "avoid any transfer by the bankrupt of bis property 
which any creditor of such bankrupt might hâve avoided." The 
pétition of the trustée in the instant case does not seek to avoid a 
transfer. It does not allège that the deed to Hull was made under 
circumstances that made it voidable at the suit of bis creditors. In 
fact, it is not alleged in the pétition that the corporation owed any 
debts at the date of its transfer to Hull. No charge of fraud against 
creditors is made. On the contrary, it is alleged that the deed to 
Hull was based on a large considération, not less than $25,000. A 
careful considération of the trustee's pétition convinces us that it was 
not intended as a suit under section 70e, and that subdivision has not 
been cited by learned counsel for the trustée as conferring jurisdiction. 

But there is another reason why section 70e cannot be relied on as 
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giving the court below jurisdiction in this case. Subdivision "b 
of section 23 provides that trustées shall sue only in the courts where 
the bankrupt might hâve brought suit, if proceedings in bankruptcy 
had not been instituted, "unless by consent of the proposed défendant." 
This Hmitation is gênerai in its terms, embracing ail suits. Congress, 
by the amendment of 1903, excepted from this hmitation certain suits 
which may now be brought in the bankruptcy courts without the 
consent of the défendant. The suits excepted are "suits for the re- 
covery of property, under section 60, subd. "b," and section 67, subd. 
"e." The statute requiring "the consent of the proposed défendant" 
stands as enacted, with no other exception than the one named. 
If the exception had inchided suits for the recovery of property un- 
der section 70, subd. "e," then, clearly, suits under that subdivision 
could hâve been brought by the trustée in a court of bankruptcy with- 
out the consent of the défendant. It is stated by Collier, in his work 
on Bankruptcy ([5th Ed.] p. 266), that the amendment was at first 
so written, but that the Senate Judiciary Coramittee struck out "and 
section 70 subdivision e." The act, as it was passed by Congress, 
leaves suits under that subdivision still subject to the provision of 
section 23b, requiring the consent of the proposed défendant. Con- 
struing section 70e in connection with section 23b, it appears that 
the former conferred jurisdiction on courts of bankruptcy of suits 
to avoid transfers of his property made by the bankrupt which any 
creditor of the bankrupt might hâve avoided, but that, although jur- 
isdiction of the subject-matter is conferred, it can only be exercised 
over the persons of the défendants by their consent. The reasons 
for this conclusion are clearly and ablv stated by Judge Adams, in 
Gregory v. Atkinson (D. C.) 127 Fed. 183, 185. 

Even if the trustee's pétition was construed as presenting a case 
under section 70, subd. "e," the court of bankruptcy would not hâve 
jurisdiction without the consent of the défendant. 

3. But it may be that the trustee's pétition is subject to another 
construction. It is alleged that the bankrupt was, at the date of the 
bankruptcy proceedings, in possession of the real estate in question, 
and that the petitioner by opération of law became vested with the 
title to ail the property belonging to the bankrupt corporation, and 
came into légal possession thereof; and that the défendant, Joseph 
Hull, after the petitioner's possession and right accrued, took wrong- 
ful possession of the property and refused to surrender it. If the 
pétition be construed to be a summary proceeding to obtain the 
possession of the property — a "proceeding in bankruptcy"^and not 
a controversy at law or in equity, the question is: Would the Dis- 
trict Court then hâve jurisdiction.'' Many cases hâve been cited that 
bear more or less on this question, and it may be conceded that, 
placing such construction on the trustee's pétition, the District Court 
of the United States for the Northern District of Florida would hâve 
had jurisdiction, if it had been the court of adjudication. But the 
pétition shows that the corporation was adjudicated a bankrupt by a 
United States District Court in the state of Massachusetts, which has 
charge of the bankrupt's estate and of its collection, distribution, and 
settlement. Cases cited by counsel that discuss the jurisdiction of 
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the court of adjudication that bas charge of the collection, distribution, 
and settlement of the bankrupt's estate, are not responsive to the ques- 
tion raised by this case, and cases construing the bankruptcy acts of 
1867 and 1841 are not controlling, because each of those acts con- 
tained a provision conferring on the Circuit and District Courts of the 
United States concurrent jurisdiction of suits at law and in equity 
between the assignée in bankruptcy and an adverse claimant of the 
property of the bankrupt. The act of 1898 contains no such provision. 

Courts of bankruptcy are created by statute, and they hâve no 
jurisdiction except that conferred by statute, either expressly or by 
implication. The second section of the bankruptcy act of 1898 makes 
the District Courts courts of banivruptcy, and créâtes their jurisdic- 
tion. There are 19 subdivisions of the section enumerating the pow- 
ers conferred. The subdivisions 3 and 7, especially relied on by the 
learned counsel, hâve already been quoted. The section vests courts 
of bankruptcy with the jurisdiction described in its 19 subdivisions 
"within their respective territorial limits as now established, or as 
may hereafter be changed." There are many cases construing the 
présent statute, so well known that it is useless to cite them, holding 
that the court which adjudges a person a bankrupt has the power 
and jurisdiction in summary proceedings to take possession by re- 
ceivers or marshals of the property of the bankrupt situate and being 
within the territorial jurisdiction of the court. The circumstances 
imder which this power will be exercised or refused by the court of 
adjudication need not be discussed hère. The question hère relates, 
not to the jurisdiction of a bankruptcy court which has adjudicated a 
person a bankrupt, but to the jurisdiction of a court of another dis- 
trict which is called on to exercise summary jurisdiction in aid of 
another court of bankruptcy which made the adjudication and has 
chargé of the bankrupt's estate. 

We find no provision of the act which expressly or impliedly makes 
provision for summary proceedings or for auxiliary or anciilary pro- 
ceedings in another court of bankruptcy in aid of the bankruptcy court 
that made the adjudication and has charge of the bankrupt's estate. 
Congress, of course, could bave adopted a schéma by which every 
District Court would be charged with the collection or administration 
of the bankrupt's property in aid of or anc'llary to the jurisdiction of 
the court of adjudication, but we find in the act no hint of such in- 
tention. On the contrary, the act limits the jurisdiction of the bank- 
ruptcy courts, including even the one of adjudication, by providing 
that suits by the trustée — with the exceptions we hâve noted — shall 
only be brought or prosecuted in the courts where the bankrupt whose 
estate is being administered by such trustée might bave brought or 
prosecuted them if proceedings in bankruptcy had not been instituted. 

We are of opinion that the District Court erred in overruling the 
plea to the jurisdiction. 

The trustée is vested by the act with ail the rights and title of the 
bankrupt, as well as with the rights of the bankrupt's creditors, and, 
when he, seeks to enforce rights or to recover property in another 
district outside of the territorial jurisdiction of the court which ap- 
pointed him, he stands in the position of those whose rights he has 
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acquired, and can resort only to the same courts, state or fédéral, 
and is confined to the same remédies. In re Williams (D. C.) 130 
Fed. 38; In re Williams (D. C.) 123 Fed. 331; In re Von Hartz, 
142 Fed. 726, 74 C. C. A. 58; In re Granité City Bank, 137 Fed. 818, 
822, 70 C. C. A. 316. Tliis g-eneral rule is, of course, subject to 
the exceptions made by the amendment of 1903, which has been 
quoted in this opinion and shown not to be applicable to this case. 
The pétition for revision is allowed, the decree of the court of 
bankruptcy is reversed, and the pétition of the trustée is dismissed. 



PERKINS V. GIBBS et al. 

(Circuit Court of Appeals, Eiglith Circuit. April 30, 1907.) 

No. 2,475. 

1. WiLLS— Nature dp Estate Devised— Vested Remaindeb. 

Wliere a testator devised aud bequeathed tiis residuary estate to his 
widow for life or until lier remarriage, witli remainder to hls son aud 
daugliter in equal sliares, ttie latter toolî; at once a vested interest in re- 
mainder in the real estate wliicli was aliénable under the laws of Minne- 
sota. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 49, Wills, § 1481.] 

2. Same — Tbansactions Between Devisees— Ceeditors' Suit — Grounds fob 

Relief — Sufpicienoy of Evidence. 

A testator devised and bequeathed his estate in equal shares to his son 
and daughter, sub,iect to a life interest in his widow terminable on lier 
remarriage. Ail of such parties entered into a written agreenient ad- 
mittedly made in good faith for an amicable division of the estate, by 
which the widow and son, who were also executors, agreed to couvey 
their interest in certain real estate to the daugliter, and she was to con- 
vey her interest in other real estate to the son, and also to release her 
claini to any share of an indebtedness owing by him to the estate and 
to money which he had misapplied as executor. Later, when the son had 
become largely indebted and insolvent, he and the widow executed the 
conveyance to the daughter ; the deed reciting that it was made in con- 
sidération and conipliance witli such agreenient. The son obtained the 
property which lie was to hâve b.y the agreement. and was not called upon 
to pay the amount which he owed the estate. Held, that the conveyance 
to the daughter was based on a good and meritorious considération ; also, 
on the évidence, that it was made as recited therein in good faith pur- 
suant to the prior agreement, and not for the purpose of defrauding the 
son's credltors, as charged in a creditors' bill. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This was a creditors' bill brought by George F. Perkins against Clara J. 
Gibbs, Albert L. Gibbs, her busband, the Cloquet Luniber Company, and 
several other défendants alleged to hâve some interest in the lands in con- 
troversy, to set aside certain deeds made by the judgment debtor as fraudulent. 
The several défendants other than those just mentioned do not appear to 
hâve been served with process. Those mentioned for their answer denied the 
alleged fraud and asserted that the title held by défendant Clara J. Gibbs 
was valid, subject only to certain timber rights existing under défendant 
Gibbs in favor of the Lumber Company. 

The facts as disclosed by the record are substantially as follows: Reuben 
Whiteman died in Dansville, Livingston county, N. Y., where he had long 
resided, in March, 1888, leaving a widow, Rebecca, a son, Alonzo, and a daugh- 
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ter, Clara. He left a will which was duly probated in New York and after- 
wards in St. Louis eounty, Minn. where the land in question is situated, bj»^ 
which, after malslng certain spécifie legacies, he devised and bequeathed the 
rest and residue of his estate, real and Personal, to hls wife for life, or until 
she should again marry, and the remainder after the expiration o£ the wife's 
estate to his son and daughter in equal parts. The wife married again in 
1895. Her particular estate ceased, and the son and daughter were let into 
the full enjoynient of their vested estate in remainder. Whiteman's estate 
eonsisted of certain Personal property, a paper mill in Dansvllle, X. Y., some 
land elsewhere in New York, and about 13,000 acres of uncultivated land 
in Minnesota and Wisconsin. ïhe widow and son were made executors of 
the will. qualitied as such, and proceerted under tlie supervision of the Sur- 
rogate Court of Livingston eounty, N. Y., until after .Tanuary, 1800. with the 
administration of the estate. On .Tanuary 25th of that year, when, so far 
as this record discloses, there were no unsatisfied creditors of the estate and 
when the widow, son, and daughter were solely interested therein, they ail 
joined in a contract providing for a voluntary partition or division of the 
estate, according to the respective interests of the parties. That contract 
was made and executed by and between Alon7.o J. Whitemau individually 
and as exécuter as party of the first i)art, Rebectfa PI Whiteman individually 
and as executrix as party of the second part, and Clara J. Whiteman as party 
of the third part, and is in the following words: 

"That for and in considération of the nuitual promises and agreements 
herein contained, and of the sum of one dollar by each to the other in hand 
paid, the receipt whereof is hereby acknowledged, it is agreed: 

"First. That the parties of the first and second parts shall and will exé- 
cute and deliver to the party of the third part a good and sufflcient deod or 
deeds, quitclaiming. releasing, and conveying ail thcir individual right, title, 
and interest. and the estate and right of dower in .Julia N. Whiteman, the 
wife of the party of the first part to the party of the third part, in and to 
ail and singular the lands in the states of Minnesota and Wisconsin, now 
belonging to the estate of Renben Whiteman, deceased, and comprising about 
twelve thousand nine hundred and fort.v (12.040) acres, and which are situ- 
ated and described as follows: [Then follows a detailed description of the 
land and a mention of the time and place for delivery of deeds.] * * * 

"Third. The party of the third part will also. at said time and place, upon 
accepting said deed or deeds, exécute and deliver to the party of the flrst 
part a quitclaim deed for conveying and releasing ail her right, title, and in- 
terest in the paper mill and the land whereon the same is built comprising 
legs than twelve acres situate in Dansvllle in the state of New York, and which 
belongs to the estate of said Reuhen Whiteman. 

"Fourth. Upon the acceptance of said deed or deeds by the party of the 
third part at the time and place above specified. she will, by a proper writing. 
waive ail ob.iections to the allowance upon an accounting of said parties of 
the first and second parts, as executors of said estate, of the expenditures 
heretofore and before the Slst day of December, 1889, actually made by them. 
In the construction, altération or completion of said paper mill, which ex- 
penditures amount to about sixty-flve thousand dollars. * * * 

"Seventh. A certain agreement in writing bearing even date with this agree- 
ment, and simultaneously delivered herewith relating to certain claims and 
obligations belonging to said estate, shall be deemed to be a part of this 
agreement, and it aud this agreement shall be read together as one instru- 
ment." 

The agreement last referred to was duly executed by the parties, and the 
body of it is in the following words: "Now, as a part of said agreement and 
to be construed and treated as such, and for the considérations mentioned 
in said agreement, it is agreed that upon the exécution and delivery of the 
deeds to the party of the third part in said agreement bearing even date 
herewith and their acceptance by the party of the third part as provided 
in said agreement the parties of the flrst and second parts as such executors 
as aforesaid, shall cancel and deliver to said flrst party individually and he 
shall be deemed absolutely discharged from ail liahility to the estate of 
Reuben Whiteman upon the following notes and obligations, including in- 
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terest thereiipon. * • * " Hère follows a stateiuent of notes and évi- 
dences of indebtedness of Alonzo ,T. Whitenian to the estate of Reuben White- 
man amounting to $45,594.2(i. 'J'iie main agïeement was filed for record in tlie 
office of the register of deeds of St. Louis couiity, Mina., ou February 4, 1890. 
After that contract was made, and in Augnst, 1800, tlie paper mill was de- 
stroyed by flre, and tlie insurance ttiereon, amounting to about §75,000 was 
collected by Alonzo. Afterwards. by a quitclaim deed bearing date December 
4, 1890, and recorded May 12, 1891, in the office of the register of deeds for 
St. Louis county, Minn., Alonzo J. Whiteman and Julia N. Whitenian, his 
wife, and Rebecca E. Whiteman, the widow, couveyed such of the laiuls re- 
ferred to in the contract of Jamiary 25tli as wcre located in the county of 
St. Louis, Mlnn., to Clara J. Whitenian. The deed, after stating who tlie par- 
ties are, proceeds as follows: "Witnesseth: That the said party of the 
flrst part in considération of the sum of one dollar to them In haud paid 
by the said party of the second part, the reeeipt whereof is hereby coiifessed 
and aclinowledged and in considération and in pursuance of a certain agree- 
ment made between the parties hereto and bearing date the 25t]i day of 
.Tanuary, 1890, hâve bargained, sold, remised and quitclaimed," etc. 

On January 2, 1891, aliter the quitclaim deed had been executed, Alonzo ,T. 
Whiteman, individnully and as executor of tUe will of Reuben Whiteman. 
as party of the flrst part, and Clara J. Whiteman, as party of the second 
part, made a supplemental contract whereby, among other things. it was 
reeited and agreed as follows: "Whereas, the parties hereto, together witli 
lîebecca E. Whiteman, did on the 25th day of January, 1800, make and enter 
info a written agreement, which agreemeut provided among other tliings Jor 
the conveyance to the party of the second part by the party of the flrst 
part, of certain real estate situate in Wisconsin and Minnesota, and the con- 
veyance by the party of the second part of certain real estate situate in the 
village of Dansville, N. Y., and, whereas, in partial exécution of said agree- 
meut the party of the second part is about to exécute and deliver to the party 
of the flrst i)art a * * * reiease of ail lier intcrest in the insurance 
moneys collected by tlie party of the first iiart froin insurance eompauies on 
aecount of policies issued iipon the buildings situate upon the real estate 
aforesaid in Dansville, whicli buildings v.'ere after the making of said agree- 
ment. destroyed by flre, and whereas the party of the flrst part and tUe 
said Rebecca Whiteman hâve executed and are about to deliver to the party 
of the second part coiiveyances of a portion of tlie said laiids in Wisconsin 
and Minnesota, so contracted to be conve.\'ed and are uuable to coiivey cer- 
tain portions thereof heretofore sold by them. * * * And the party of 
tlie second part agrées in considération of the preinises, that in case the 
covenants and agreements iieroin coutained are faitlifull.v performed by the 
party of the flrst part she will not during the life of the said Rebecca K. 
Whiteman, cause or in any way procure an accounting by the said party 
of the flrst part, and the said Rebecca E. Whiteman, in the surrogates court, 
or in any other court for or on aecount of their acts and doings as executors 
of the estate of Reuben Whiteman, deceased." 

On January 23, 1892, pursuant to the provisions of the contract of Janu- 
ary 25, 1890, requiring the executors as such to malce a deed by way of 
further assurance of title to the land in question to Clara J. Whiteman, such 
a deed was duly executed and delivered to her by the executors. 

After the burning of the mill Alonzo organized a corporation called the 
Whiteman Pu!p & l'ar>er Company, he being the owner of substantialiy ail 
ilie capital stoclî, and on January 9, ISOl, tooli a conveyance to that company 
from hiniself and his mother as executors of the land on which the mill had 
been located. together with the water power, engines, boilers, machinery, and 
al] salvage froni the récent fii'e. The corporation proceeded to repair and re- 
construct the mill. and on April Cith and afterwards it borrowed money from 
the flrui of Perliins, (Joodwin & Co., of New Yorlî, who became ils sales 
agent to dispose of ils product. It gave that flrin its notes indorsed by Alonzo 
and Rebecca, and secured their paynient by pledge of niuch of its capital 
stoclv and by a chattel inortgage ou personal projiert.v. It afterwards be- 
came fluancially embarrassed, owing over $100,000. The notes were not 
paid, Alonzo and Rebecca, the indorsers, were sued, and on Mareh 29, 1892, 
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judginent was rendered against them in the Suprême Court of the state of 
New ïork for $10,083.07 in favor of tlie flrm of Perkins, Goodwin & Co. 
Afterwards suit was instituted in tlie district court of St. Ix)uis oounty, Minn., 
on the New ïork judgnient against Alonzo, and on May 24, 1892, recovery 
was had against liim in the sum of $10,271.90. In January, 1901, exécution 
was sued eut on that judgnient, levy made on the title and interest of Alonzo 
in the real estate which had on December 4, 1890, been deeded to his sister 
Clara, as beionging to hini. The same was soid on exécution and purchased by 
complainant, George F. Perltins, wlio now brings this action to quiet and 
establish his title by declaring the quitclaim deed of December 4, 1890, and 
the executors' deed of January 23, 1892, to Clara to hâve been made to 
hinder, delay, and defraud the creditors of Alonzo and for that reason to be 
iiull and void. 

On February 10, 1892, the Surrogate Court of Livingston county made an 
order on the pétition of Clara revoking letters testameutary before that time 
granted to Rebecca and Alonzo and requiring them to iile their final ac- 
counts. Hearing on the pétition of Clara disclosed the fact that Alonzo had 
alone taken possession of the Personal assets of the estate and, without any 
intervention or participation by his mother, Rebecca, had administered upon 
the estate. His complète final account was tilod in February, 189.5. show- 
ing that he owed the estate -$227,000, one-half of which beionging to him- 
self and the other to his sister, Clara. This balance consisted of $0.5,1 03.31, 
which Alonzo had imijroperly expended in improviug the niill property whicli. 
by agreement between him and Clara, was his ; $45,594.26, made up of the 
worthless clainis against him which Clara, by the contract of January 25. 
1890, had agreed to rtisfharge; $74,250 iusurance money which he had col- 
lected and approjnlated to his own use and other items of indiffèrent value. 
Clara was then made administratrix c. t. a., and an order was made requir- 
ing Alonzo to turn over the balance found due froui him to tlie iiew admin- 
istratrix. Her final settlement made later discloses the fact that the total 
amount of ail tho Personal property which ever came to her hands as admin- 
istratrix was $4.812.57. That prohably consisted of some items which she 
reeeived from other sources than Alonzo. No part of the balance found due 
from him was ever turned over to the administratrix. Alonzo did not hâve 
it, and was hopelessly insolvent. In fact, the balance was substantially com- 
posed of worthless claims against Alonzo from whom, by reason of his in- 
solvency, nothing could be collected, and other items, which as between him- 
self and Clara belonged to him, namely, the Insurance money and tiie ex- 
penditures upon the mi 11 property. About the time this settlement was made, 
and on February 12, 1895, Alonzo deeded to Clara in fuli satisfaction of what- 
ever claim she had against him as exécuter his interest in certain real es- 
tate situated in the eounties of Livingston and Steuben, N. Y., the value of 
which is not shown, and transferred to her the remaining Personal property 
beionging to the estate, which amounted to little or nothing. 

From the foregoing detailed statement of the facts the substance may be 
gathered as follows: That in the adjustment from time to time of their 
l'ights in the residuai-y estate of their fatlier, voluntarily made by Alonzo 
and Clara, the only parties iuterested, Alonzo reeeived the deed to the mill 
property at Dansville, reeeived the money collected from the Insurance com- 
panies on account of the destruction of the mill by flre, was released from 
his Personal obligation of about $65,000 for money improperly taken from the 
«State and expended in improving the mill property, and was released from 
his Personal obligation to the estate amounting to $45,000 ; and Clara got 
the wild and uncultivated lands in Minnesota and Wisconsin and a deed to 
some lots of land in Livingston and Steuben eounties, N. Y. 

Alonzo testifled that he was hopelessly insolvent in 1890 and 1892 when 
the quitclaim and executors' deed were made to Clara ; that they were de- 
vised and executed without any considération moving from Clara to him, 
but solely for the purpose of coverlng up his property and preventing his 
creditors from levying upon it in satisfaction of their debts ; and that Clara 
participated and co-operated with him in the accomplishmeut of his pur- 
pose. Clara, on the other hand, explicitly denied that testimony given by 
Alonzo, and reiterated the statement that the deeds were made pursuant to 
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the contract of January 25, 1890, and in part performance of It. After hear- 
ing the évidence tlie Circuit Court dlsmissed the bill for want of equity, and 
the complainant appealed to this court for a reversai of that decree. 

After hearing the case on the merits the Circuit Court found that com- 
plainant had no right, title, or interest in any of the lands in controversy, 
but that Clara J. Gibbs had a valid title thereto in fee simple, subject only to 
the right which she had conveyed to the lumber company, and entered a final 
decree enjoining complainant from asserting any claim adverse thereto. 

Austin N. McGindley, for appellant. 

William E. Haie (M. H. Boutelle, on the brief), for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

Counsel for the parties in their argument and brief hâve extended 
discussion over a vast field of learning in this case ; but, after a care- 
ful considération of the facts and applicatory law, we find that the 
rights of the parties are solvable upon propositions of law which are 
indisputable and of fact which rest within a narrow compass. Upon 
the death of their father, and by virtue of the probate of his last 
will and testament, Alonzo and Clara Whiteman, his children, suc- 
ceeded to a vested remainder each in and to an undivided one-half 
of the real estate in question in Minnesota and in and to a certain 
paper mill and real estate on which the same was situated and other 
real estate in New York, subject only to a determinable life estate 
in their mother, Rebecca Whiteman. Her life estate depended upon 
a condition subséquent that she should not again marry. In Minne- 
sota, as elsewhere, title to real estate does not vest in the personal 
représentatives of a deceased owner, but does on the death of the 
,owner descend to and vest in the heirs at law or devisees subject to 
the possible requirement of its being needed to satisfy the debts 
of the deceased. The record in this case discloses no reason for 
considération of the rights of creditors of the deceased. According- 
ly, in 1890, the land in question was owned as follows: Rebecca had 
a life estate subject to be defeated by her remarriage, and Alonzo 
and Clara had each a vested remainder in expectancy in an undivided 
one-half thereto. Sections 4369, 4371, 4372, 4374, Gen. St. Minn. 
1894 ; Debenture Co. v. Dean, 85 Minn. 473, 477, 89 N. W. 848. Re- 
becca's life estate was undoubtedly aliénable (sections 4164, 4316), 
but whether so or not is of no importance because it was terminated 
before this suit was instituted by her remarriage. Alonzo's and Clara's 
estâtes were vested in interest, if not in possession, and as such were 
aliénable by them. Sections 4373, 4396, Gen. St. Minn. ; Debenture Co. 
V. Dean, supra; Lawrence v. Bayard, 7 Paige (N. Y.) 70; GriiBn v,. 
Shepard, 124 N. Y. 70, 26 N. E. 339 ; O'Donnell v. Smith, 142 Mass. 
505, 8 N. E. 350. 

Being so owned and lawfully subject to sale and disposition the 
only question in this case is one of fact, whether the deed duly and 
properly executed by Alonzo and Rebecca acting as individuals pur- 
porting to convey their right, title, and interest in the land in question 
to Clara on December 4, 1890, and the deed made by the same par- 
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ties acting as executors in the exercise of powers conferred by the 
will of the testator conveying the land to Clara on January 23, 1892, 
were devised and intended by the parties as a scheme to hinder, delay, 
and defraud the creditors of Alonzo, or were they made pursuant to 
the provisions of the contract of January 25, 1890, to separate their 
holdings in common into individual estâtes. 

As the quitclaim deed effectually conveyed ail the rights of Alonzo 
and Rebecca to Clara, little considération need be given to the sub- 
séquent executors' deed, except to say that it évidences a harmonious 
and persistent purpose to carry out the provisions of the original 
contract, even to the extent of making a useless deed as an unneces- 
sary assurance of Clara's title just because the grantors had agreed 
to do so. It shows the good faith of the original agreement. 

Complainant, the purchaser of the lands under exécution issued 
on the judgment against Alonzo, contends (1) that Alonzo, when the 
deeds in question were executed, was in financial straits, embarrassed, 
and insolvent; that Clara knew of his condition, and voluntarily 
became a party to a scheme to cover up his property and protect it 
from the rightful demands of his creditors ; that to that end and 
for that purpose she took and held title to it in secret trust for her 
brother, with an understanding that, when he should get a settlement 
with his creditors or otherwise be released from their claims, she 
would reconvey it to him on demand ; and (2) that Clara gave no 
considération for the conveyances. 

Alonzo was coni]3lainant's only witness to the making of the al- 
leged fraudulent compact between him and his sister, and Clara was 
défendants' only witness on that subject. Alonzo affirmed its ex- 
istence, and testified that the deeds were executed pursuant thereto. 
She broadly denied both those propositions. He admitted that the 
agreement of January 2.t, 1890, was made for the purpose of divid- 
ing the father's estate l)etween himself and his sister, but said noth- 
ing was ever done nnder it. She testified that such was its purpose, 
and that the convc}'ances in question to her were made in part per- 
formance of that agreement. The testimony of both thèse witnesses 
was given about 1-") ycars after the events occurred concerning which 
they testified. .Alonzo was then or soon after, in the New York 
penitentiary serving a sentence for some crime committed by him, 
and Clara, while emphatically denying the fraudulent purpose im- 
pnted to her, api^ears to hâve bcen quite oblivious to most of the 
détails of the transactions about which she testified. About ail she 
seems to know with any certainty is that she intrusted her matters 
to compétent connsel and followed their directions. From thèse un- 
reliable sources we confidently turn to those instruments of writing 
and unimpeachablc records which abound in tins case for the truth. 
Both sides concède that the agreement of January 25, 1890, was ex- 
ecuted for the purpose of making a friendly partition of the then 
joint interests of the children in their patrimony. That instrument, 
so far as we can discover, had no sinister purpose whatsoever. It 
was a rational and reasonable one to make. It was recorded soon 
after its exécution in the office of the register of deeds where the 
land in question was situate, as notice to ail persons of the incipient 
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rights of the parties. The two deeds now assailed were in apparent 
partial exécution of that agreement. The quitclaim deed recites on 
its face that it was made "in considération and in pursuance of a cer- 
tain agreement made between the parties hereto and bearing date 
the 3oth day of January, 1890." The practically cotemporaneous 
agreement of January 2, 1891, made between Alonzo and Clara, re- 
cites that Alonzo and Rebecca "hâve executed and are about to de- 
liver to" Clara a conveyance of a portion of the lands in Minnesota 
and Wisconsin as required by the agreement of January 35, 1890. 
The executors' deed, as already stated, affords corroboratory proof 
of the good faith and intentional observance of the requirements of 
the original agreement obliging the executors on certain conditions 
therein specified to make, exécute, and deliver to Clara "a sufficient 
executor's deed or deeds for conveying and assuring to her the fee 
simple title of said lands and premises free from ail incumbrances." 
That deed recites that it was made by the executors "in considération 
of the sum of one dollar and other valuable considérations to them 
duly paid [by Clara] the receipt whereof is hereby acknowledged." 
In view of such indisputable proof found on the face of the deeds 
and their allied writing, we hâve no doubt that the conveyances in 
question were honestly made for the purpose originally intended by 
the parties. The testimony of Alonzo that he and his sister deliber- 
ately entered into a scheme to cover up and conceal his property from 
his creditors is out of harmony with the original intention of the par- 
ties, and in the light of the fact that Alonzo owed the estate $45,000, 
had devoted much of the personal estate to unlawful uses, had ap- 
propriated and converted to his own use the proceeds of the fire In- 
surance policies on the mill property, and was then hopelessly in- 
solvent, we cannot believe that Clara would hâve abandoned the origi- 
nal purpose which alone gave her any assurance of securing an équiva- 
lent for ail or a part of her imperiled interest in the personal estate of 
her father merely for the purpose of creating a secret trust for the 
benefit of her brother and to enable him to swindle his creditors. The 
irrationality and unreasonableness of the story condemn it. 

But it is said the conveyances in question were without considération, 
and for that reason void as to creditors. The facts do not warrant 
any such conclusion. When the deeds in question were delivered 
to Clara, Alonzo had not only then actually received the fuU agreed 
considération, but, according to his own admission, was hopelessly 
insolvent. By the original agreement of Januar) 25, 1890, he was 
to get the paper mill in Dansville and the land employed in connec- 
tion with it, worth according to the brief of complainant's counsel 
about $150,000. He was aiso to secure a release and discharge from 
a personal obligation against him in favor of the estate for about 
$65,000 occasioned by his appropriating as exécuter that much of the 
personal estate for the construction, altération, and completion of the 
paper mill. He was also to get a release and discharge from liabiUty 
for his personal indebtedness to the estate amounting to about $45,- 
000. What did he actually get? The executors of the estate deeded 
to him the mill property, conveying to him the full légal title, which 
with the Insurance money which he appropriated, amounting to about 
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$75,000, constituted ail there was of the mill property. He bas 
never been made to respond to the estate for the amount of $65,- 
000 wbicb be took out of its funds and misapplied in the improve- 
nient of bis mill. Neitber has be ever been made to pay bis debt of 
$45,000 which was admittedly due from bim. Such are the facts, 
and, by whatsoever method, instrument, or conveyance the resuit 
was brought about, he is now and for 15 years last past bas been 
in the undisputed and undisturbed enjoyment of ail bis promised 
rights and immunities under that agreement. The answer made to 
tbis showing is that in 1895 Alonzo, in complying with the order of 
the Surrogate Court to make a final settlement of his accounts prepar- 
atory to turning over his estate to the administratrix c. t. a., charged 
himself witb ail the items of money just referred to, and thereby 
recognized an obligation to the estate for them. That fact for the 
purposes of tbis case is of no conséquence. As between bim and Clara, 
the items ail belonged to bim, and he bad appropriated them to his 
own use; but, as iDetween bim and the estate, the orderly course of 
procédure required bim to make a full statement of his accounts. 
It is no uncommon practice in administering the estâtes of deceased 
persons for an exccutor to make partial distribution before final set- 
tlement; but that does not excuse a full final statement of accounts 
with débits against bim of the full value of the estate. The fact of 
a preliminary distribution can afterwards be shown as an exonéra- 
tion of the executor to that extent. It is also said that Clara never 
executed a quitclaim deed to Alonzo for the mill property as agreed ; 
but the executors executed that deed with her assent as shown by 
the proof. It thus appears that the contract of January 25, 1890. 
bas been substantially executed on both sides. Eacb has received 
substantially what he or she was entitled to get. Whetbcr it was exe- 
cuted in the exact way specified in the agreement or whether formai 
instruments were exchanged as thereby contemplated is for the pur- 
poses of tbis case immaterial. We are now dealing with the substance 
of things, the equities between the parties, and not with technical 
terms or technical requirements. 

On the assumption wbicb we hâve shown is reasonable, that the 
deeds in question were made to Clara in partial exécution of Alonzo's 
obligation under the contract of January 25, 1890, a court of equity, 
if necessary, would undoubtedly bave compelled Clara to perform 
ber obligations tbereunder. Accordingly, for the purposes of tbis 
case, we do not concède that it was necessary to show that Clara 
has fully performed. The équitable obligation existed, and it was 
sufficient considération for the performance by Alonzo of his part 
of the contract, namely, the exécution of the deeds in question. 
But, as tbis case involves an issue of fraud and détermination of a 
mental attitude, we bave, as we sbould bave donc, taken a compre- 
bensive view of ail the facts and circumstances surrounding the par- 
ties in any way related to the subject under considération, and in 
doing so we bave found that Alonzo actually received ail tbe money 
and property to which be was entitled as considération for tbe deeds 
in question, and has never returned and never could lawfully be made 
to return any portion of it to Clara. From tbese facts we unhesitat- 
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ingly conclude that the deeds in question are supported by an ample 
and meritorious considération. We reach tliis conclusion in full récog- 
nition of the fact largely relied on by complainant's counsel that 
Alonzo on February 12, 1895, deeded to Clara his interest in some 
real estate in Livingston and Steuben counties, N. Y., in full set- 
tlement of her claims against him as executor as shown by his final set- 
tlement. That deed must be taken in connection with ail the other 
facts of the case. It does not appear how much there was in the 
estate properly belonging to Clara after allowing to Alonzo ail that 
as between him and Clara belonged to him under the agreement of 
January 25, 1890. That uncertain élément might afford full consid- 
ération for the last mentioned deed. Neither does it appear how 
much the real estate last referred to was worth. The conveyance tak- 
en seriously and literally may, therefore, be in no wise inconsistent 
with the conclusion which we hâve reached. But, when it is con- 
sidered that by reason of Alonzo's insolvency a technical accounting 
and settlement as between him and Clara was of no practical import- 
ance, we may properly attribute the deed of February 12, 1895, to a 
disposition to close up in some conclusive way an open account be- 
tween the parties at a time when enforcement of légal rights would 
be unproductive of any good. 

Counsel for complainant argue that the quitclaim deed was never 
in fact delivered to Clara, but was held by Alonzo for his own con- 
venience, and placed on record, not by Clara, but by him, to serve 
his own unlawful purpose of cheating and defrauding his creditors. 
There is no satisfactory évidence of that character; but, on the other 
hand, complainant's contention is effectively denied by his own plead- 
ings. In his complaint he avers that the deed was executed and 
delivered to Clara, "and that said défendant Clara J. Gibbs caused 
said deed to be recorded in the register of deeds office in and for said 
St. lyOuis county, Minnesota, on the 12th day of May, 1891." For 
the purposes of this case, therefore, we must find and hold as a 
fact that the deed was duly delivered to Clara before May 12, 1891, 
and by her for her own purposes caused to be recorded. The judg- 
ment under which complainant purchased the lands in question was 
not rendered until May, 1892, so that it never attached to the land 
in question as a lien until after Clara's deed was executed and re- 
corded, and her rights established thereunder. Several other facts 
are argued by counsel as important and significant in the détermina- 
tion of this case. To ail of them, in connection with the 'facts already 
discussed, we hâve given diligent considération which results in a 
firm conviction that the deeds in question were executed for the honest 
purpose of making a friendly partition of the real estate of the an- 
cestor, and constituted neither a secret trust in favor of the grantor 
nor conveyances without considération. The conclusion reached by us 
on thèse questions of fact render unnecessary the considération of de- 
fendants' contention that, even if the deeds were void as to creditors, 
complainant is barred from relief in equity by his lâches in failing to 
institute this suit for 13 years or more after the alleged fraud was 
committed. 
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The court below reached the same conclusion we hâve reached on 
the issue of fact hère involved, and its decree might properly hâve 
been a simple dismissal of the bill : but, as its finding that complainant 
did not hâve any right, title, or interest in the land in question and its 
injunctive order restraining him from asserting any such right, title, 
or interest adverse to the défendants accompHsh the purpose and are 
not complained of for irregularity, the decree as rendered is affirraed. 
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(Circuit Court of Appeals, First Circnit. Mareh 27, 1907. Rehearlng Denled 

May 1, 1007.) 

1. Evidence— Jtjdicial Notice— IJecords of Same Cotjbt. 

The riile applipfl tliat a (-«nirt is etititled to take Judioia! notice of Its 
own records, especlally where the facts constitute a part of the same Uti- 
gation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20. Evidence, §§ 63-65.] 

2. Appeal and Error — Appealable Ordeb — Contempt Procebdino. 

The rule applied that an order of a Circuit Court, adjudsing the de- 
fendant in a suit for infrinspiiient of a patent in conteiupt for violation 
of an Injunction granted tliciein, and Imposing a fine for the benefit of 
the complainant, is civil in its nature, and consti tûtes a part of the pro- 
ceedings in the case, and. where entered after final decree, is appealable 
to the Circuit Court of Appeals. 

S. Same— Review— AssiGNMENT of Errobs. 

Beld, that the ordinary rnles in referetice to the limitation after man- 
date of the powers of a court apppaled from do not apply hère, beeause no 
proposition wlth refprenrp to them was made In tlie court appealed 
from: and consequently the Circuit Court of Appeals declined to revise a 
proceeding in the Circuit Court with référence to the violation of an in- 
terlocutory injunction. which proceeding occurred after the réception of 
the mandate dismisslng the suit. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Frederick L. Emery (J. Stewart Rusk on the brief), for appellant. 
Edwin J. Prindle (Benjamin Phillips, of counsel), for appellee. 

Before PUTNAM and LOWELL, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This appeal grew out of a bill in equity, 
filed by the Calculagraph Company against Wilson, the présent appel- 
lant, alleging infringement of certain letters patent. On September 26, 
1904, the Circuit Court entered in the original case a final decree in 
fayor of the complainant, awarding an injunction and costs. From 
this decree an appeal was taken to us, with référence to which the 
citation was sigrned on November 10, 1904. On February 31, 1906, 
we entered a judgment as follows: 

"The decree of the Circuit Court is reversed. and the case Is remanded to 
that court with directions to dismiss the bill, with costs; and the ai)i)ellant 
recovers costs of his appeal." 

153 F.— ei 
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Subsequently, and within the time fixed by our ruie 29 (133 Fed. 
iv, 64 C. C. A. iv), the Calculagraph Company, the then complainant 
and the présent appellee, seasonably filed a pétition for rehearing, 
which it theri might do as à matter of right in accordance with our 
rule and practice. This pétition was denied on March 31, 1906, so that 
then a mandate issued on March 28, 1906. Meanwhile, after the ap- 
peal was taken, on February 2, 1905, the Calculagraph Company, the 
original complainant, filed a pétition against Wilson, the original re- 
spondent, alleging a violation of the injunction contained in the final 
decree appealed from by a modified device, and praying for an attach- 
ment for contempt. A hearing was had on this pétition in the Cir- 
cuit Court on February 23, 1905, as the resuit of which an opinion 
was passed down on March 18, 1905. This opinion declared that Wil- 
son was guilty of contempt, and closed as follows : 

"We will not now pass upon the question of penalty, but leave it for a future 
decree. Let a decree therefore be entered. Défendant adjudged to be iu con- 
tempt of botli the preliminary and the final injunction in this case." 

The final order was entered on April 25, 1906, as follows : 

Order of Court. 

April 25, 1906. 

HALE, District Judge. Upon the return of the rule to show cause hereto- 
fore entered, and it appearing that service thereof had beeu had on the défend- 
ant, John C. Wilson, by delivering a copy thereof to the said John C. Wilson, 
and counsel having been heard in his behalf, the court finds that défendant is 
in contempt both of the preliminary and the perpétuai injunction issued by this 
court in the case of Calculagraph Company v. Wilson, in equity, No. 1,749, and 
orders that the said défendant pay one hundred dollars fine and the costs of 
thèse proceedings, said costs bèing one hundred forty-five and '*/ioo dollars, 
said fine and costs to be paid into court for the use of the jietitioner, the money 
to be paid within ten days, or défendant to be then committed until this order 
is obeyed. 

By the Court: Benj. H, Bradlee, Deputy Clerk. 

Thereupon Wilson appealed to us. 

It will be noticed that the hearing on the pétition for an attach- 
ment the preliminary order, and the final order, were ail after the judg- 
ment was eintered in the Court of Appeals, and the final order was also 
after the mandate issued. 

The essential détails with référence to the foregoing proceedings to 
not appear in the record before us, were not referred to in the assign- 
ment of errors, and hâve not been given in the briefs of the parties. 
They hâve been found after personal investigation by the court and an 
examination of the voluminous record on appeal in the original suit. 
We hâve no doubt that we are entitled to take judicial notice of our 
own records, especially where the facts constitute a part of the sarae 
litigation. Cushman Co. v. Goddard, 95 Fed. Rep. 664, 665, 37 C. 
C. A. 221, and authorities there cited. This référence is to our own 
opinion passed down on June 18, 1899, and it sufilciently states the rule 
without regard to later décisions in which the same rule has been stated. 

In Re Jugiro, 140 U. S. 291, 11 Sup. Ct. 770, 35 L. Ed. 510, it is 
eaid generally, at pages 295 and 396 of 140 U. S., pages 771 and 772 
of 11 Sup. Ct. (35 L. Ed. 510), that a judgment of the Suprême Court 
confirming the judgment of the court below is effective from the time 
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of its entry, so that the court below could proceed vvithout awaiting 
the issue of a mandate. In Burget v. Robinson, 123 Fed. 262, 263, 
59 C. C. A. 260, decided by us on May 1, 1903, vve queried whether 
that détermination should not be regarded as peculiar to appeals under 
the habeas corpus act, which was the subject-matter under considéra- 
tion, and whether ordinarily, in theory of law, the record is not sup- 
posed to remain in the appellate tribunal until there has been a remitti- 
tur in some form ; so that perhaps it is not yet settled whether even 
the preUminary order of the Circuit Court in the proceeding before us 
occurred before or after the judgment of this court was perfected. 
Also, there is a question whether or not tliat preHminary order was 
effectuai to any extent aside from the formai order entered on April 
25, 1906. Also, under equity rule 93, which under the statute estab- 
lishing this court is, at least until this time, our rule, and which only 
puts in form the law to the same effect as stated in Léonard v. Ozark 
Land Company, 115 U. S. 465, 468, 6 Sup. Ct. 127, 29 L. Ed. 445, 
there may be a question whether we should unqualifiedly apply to 
injunctions granted by the Circuit Court the quite peremptory déci- 
sions of the Suprême Court that, after a judgment of an appellate 
tribunal, the court below has no power to proceed except to exécute 
the mandate which it receives. In re Gamewell Co., 73 Fed. 908, 910, 
20 C. C. A. 111, decided by us on April 23,' 1896. 

It is évident that the proceeding of the Circuit Court now appealed 
against was civil in its nature, and not criminal, as explained in Bes- 
sette V. W. B. Conkey Company, 194 U. S. 324, 24 Sup. Ct. 665, 48 
L. Ed. 997, in Re Christensen, 194 U. S. 458, 24 Sup. Ct. 729, 48 L. 
Ed. 1072, and lately in Doyle v. London Guarantee Company, 204 U. 

S. 599, 27 Sup. Ct, 313, 51 L. Ed. , in which an opinion was passed 

down in the Suprême Court on February 25, 1907. If it had been 
criminal in its nature, it would, of course hâve been in law a separate 
proceeding, and not affected by our judgment in the original case. 
Being of a civil character, however, and whether to be regarded as 
interlocutory or as on the heel of the judgment of the Court of Appeals 
in the original case, it might be appealed against under the broad pro- 
visions of the statute establishing this tribunal. The appellee hère — 
that is, the Calculagraph Company — has moved to dismiss this appeal 
on the ground that we lack jurisdiction over the same ; but that it is 
in error with a proceeding of this character is so clear that we need 
not pursue this topic further. 

Wilson, the appellant hère, urges on us that, under the circum.stances, 
the Circuit Court had no power except to give effect to the mandate, 
and that it therefore exceeded its authority in imposing a fine as it did. 
We hâve pointed ont that not only does the record laid before us fail 
to show on its face the facts necessary to properly understand this 
proposition, but that no référence is made to it in any spécifie form by 
the assignment of errors. The record also fails wholly to show that 
this point was brought at ail to the attention of the court below. We 
are unable to find that, aside from this, any proposition was argued 
before us by the présent appellant, except to the effect that the fine im- 
posed was excessive because the violation of the injunction was pure- 
ly technical, and that the décision of the Court of Appeals, in reversing 
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the judgment of the Circuit Court in the original cause, deprîved the 
whole proceeding of any foundation; but the totality of the assign- 
ment of errors on the présent appeal was as f ollows : 

"And novv cornes tlie dtefeiidant and claims an appeal in this cause, and as- 
signa tlierefor the f ollowing errors, viz. : 

"First. That the court erred in respect to the law and facts in the case in 
linding défendant in contempt of court. 

"Second. That the court erred in ordering défendant to pay the sum of two 
hundred and forty-flve and twenty-four hundredths (245.24) dollars, said sum 
comprising the sum of one hundred (100) dollars as a fine, and one hundred 
and forty-flve and twenty-four hundredths (145.24) dollars, the amount of court 
costs to coniplainant of the proceedings in contempt, said sum of two hundred 
and forty-five and twenty-four hundreths (245.24) dollars to be paid for the 
beneflt of the coniplainant. 

"Tliird. That the court erred in ordering défendant to pay the sum of two 
hundred and forty-flve and twenty-four hundreths (245.24) dollars for being 
In contempt of court." 

The présent appellee, the Calculagraph Company, has not discussed 
the effect of the judgment of the Court of Appeals and its mandate 
on the proceedings in the Circuit Court. We are not surprised at this 
by reason of the facts we hâve stated, namely, that the assignm.ent of 
errors in no way called its attention thereto, and that the record in no 
way indicates that the topic was laid before the Circuit Court. The 
effect of the insufficiency of the assignment of errors in this particular 
is apparently of substantial conséquence. Also, the record présents 
no facts which would enable the court to pass understandingly on the 
second assignment. It it true that there are, perhaps, some cases 
where ail that the appealing party can do is to assign generally that 
the judgment or the decree below was erroneous, especially where it 
covers both fact and law ; but hère it was clearly within the power of 
the appellant to point out whether he relied on a claim that there was 
no infringement by the new device, or on a claim that the judgment 
and mandate of the Court of Appeals deprived the Circuit Court from 
entering the preliminary order of March 18th, or from entering the 
formai order of April 26th, or whether he claimed that the order of 
April 26th was something more than merely putting into form the 
preliminary order of March 18th, or that the judgment of the Court 
of Appeals was conclusive in his favor on the entire merits of the 
présent litigation. 

The amount involved hère is comparatively small, and no gross in- 
justice can be done by holding the présent appellant to a reasonable 
compliance with our practice. Were it otherwise with référence to 
either the one or the other, v^^e might be justified in noticing some of 
the questions now presented by the appellant, Wilson, although not 
properly assigned, or in permitting amendments of the assignment of 
errors and a reargument; but, under the circumstances, we feel that 
this is an instance where we may properly protect ourselves by an 
enforcement of our rules. 

The decree of the Circuit Court is affirmed, and the appellee re- 
covers its costs of appeal. 
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UNITED STATES v. SILBERSTEIN, CASTELL & CO. 

(Circuit Court of Appeals, Secona Circuit. February 27, 1907.) 

No. 4,092. 

1. CusTOMS Duties—Classificatiok— Panne Velvets— Plush. 

Under Tariffi Act July 24, 1897, c. 11, § 1, Scliedule L, par. 38G, 30 
Stat 18G [U. S. Comp. St. 1901, p. 1GG9], enumerating "plusli" and "vel- 
vets" as subject to différent rates of duty, panne velvets are subjeet 
to the former oiassification. 

2. Same— Commercial Usage— Dividing Line Between Plush and Velvet. 

No rule exista in trade or commercial usage deelaring tliat fabrics Iiav- 
Ing a pile of .3.5 millimeters or less iu length should be regarded as velvets, 
and of over 3.5 millimeters as plush. 

On Application for Review of a décision of the Board of United 
States General Appraisers. 

For décision below, see In re Kridel et al., G. A. 6,136 (T. D. 26,- 
668), sustaining the importera' protests against the assessment of 
duty by the collector of customs at the port of New York. 

The question is whether the nierchandise, which consisted of so-called 
"panne velvets," was properly classifled as "velvets." under Tariff Act July 
24, 1897, c. 11, § 1, Schedule L. par. 38G, 30 Stat. 180 [U. S. Comp. St. 1901, 
p. 1669], or was dutiable under the provision in the same paragraph for 
"plush," as elaimed by the importers and as was held by the Board. Subséquent 
to the rendition of the Board's décision above cited, another hearing on the 
subject was held. at which much additional évidence was introduced. But 
the majority of the Board held, in Re Stirn, G. A. 6,275 (T. D. 27,057), that 
the new évidence would not warrant a departure from the rule of the pre- 
vious décision. The évidence in this latter case has, by stipulation in the 
Circuit Court, been Consolidated v.ith the record in the former case, so that 
in the présent proceedings the court has had before it ail the évidence which 
was before the Board in both the Kridel and the Stirn Cases. A full state- 
ment of each side of the controversy appears from the tollowing extracts 
from the majority and dissenting opinions flled in the latter case: 

"DE VRIES, General Appraiser. * » * Much testimony has been taken 
in addition to that talcen at the time of the rendition of the décision in 
G. A. 6,136, and accompanies this record. Numerous witnesses having a 
gênerai and uniform knowledge of trade désignation appeared and testified 
in thèse cases, and the great prépondérance of tlie testimony was that the 
merchandise known as 'panne velvets,' while it was bought and sold by that 
peculiar désignation, is generally and uniforinly classed by the wholesale trade 
as plushes. We therefore find that the merchandise * * * is generally 
and uniformly classed in the trade and commerce of this country as plushes. 
« * * An effort has been made to show that the détermination of what 
is a plush and what is a velvet is dépendent upon the particular length of 
the pile, whether it is greater or less than 3.5 millimeters in length. The 
witnesses by whom it was sought to establish this rule admitted that, while 
that was the rule followed in some places, it was not strictly adhered to. 
We are not satisfled from the évidence in thèse cases that there is a gênerai 
uniform trade understanding in the wholesale or retail trade of this country 
tliat a pile fabric the pile of which is longer than 3.5 millimeters is a plush, 
and that a pile fabric the pile of which is shorter than 3.5 millimeters 
is known as a velvet. However commendahle such a rule may be, and how- 
ever désirable it may be to establish, in the détermination of différences be- 
tween provisions of a tariff law, a certain definite and uniform understanding 
in the trade, we are unable to say, from a fair reading of ail the testimony in 
thèse cases, that such a rule obtains generally and imiformly throughout the 
wholesale trade in velvets and plushes in this country. It appears that the 
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rule was one adopted iu France, and to some considérable extent has been (ol- 
lowed among manufacturers in tliis country, but is not one wliich has obtained 
in the Wholesale trade generally and uniformly throughout this country. Indeed, 
its gênerai and uniform acceptance in France may bequestioned seriously, vvhen 
we examine the invoices before us in thèse cases and observe thereupon, as is 
true, that the so-ealled 'panne velvets' are, in the majority of cases, invoiced 
as 'peluche,' with some qualifying désignation, whieh, in English, means plush ; 
whereas, if the rule contended for were true, they could not be properly 
designated such even in France. 

"HOWELL, General Appraiser (dissenting). * * * In the présent case 
the record is materially différent from the record in Kridel's Case. The im- 
porters hâve produced no testimony in this case further than such as was 
necessary to prove samples of the merchandise, but hâve rested solely on 
the record in the former case, which, at their request, has been incorporated 
in and made a part of this record. The government, on the other hand, has 
Introduced the testimony of four witnesses — importers, manufacturers, and 
dealers in velvets and plushes in the marltets of this country — and they ail 
testifled that since the introduction of panne velvets they hâve been, and 
are still, known deflnitely, generally, and uniformly in the Wholesale trade 
of this country as 'panne velvets,' and that, having in mind the line drawn 
in the trade in this country prier to 1897 between velvets and plushes, they 
were withln the class always dealt in as velvets. * * * Other witnesses 
might be quoted to show that the goods are Icnown in the wholesale trade 
of this country as 'panne velvets,' but I think it is unnecessary to set out 
their testimony hère, for it is stated in the prevailing opinion that 'the great 
prépondérance of testimony was that the merchandise known as "panne vel- 
vets," while it was bought and sold by that peculiar désignation, is generally 
and uniformly classed by the wholesale trade as plushes.' As it is agreed, 
then, that the testimony shows that the articles are bought and sold in this 
country as 'panne velvets,' that, in my judgment, establishes their commercial 
désignation as belonging to the gênerai class of velvets; and, since tliere is 
a tarife provision which embraces thèse articles by their commercial désigna- 
tion, this fixes their status for dutiable purposes, and it is quite immaterial 
how the goods may be classed when judged by some other standard. The 
fact that the articles are known as 'panne velvets,' rather than by the single 
Word 'velvets,' is also quite immaterial ; for the addition of tlie adjective 
cannot take the articles out of the gênerai class to which they would other- 
wise belong. Heller v. United States (0. O.) 124 Fed. 209. Of course, if 
velvets were not provided for in tlie tariff, and plushes were, and the articles 
were shown to belong to the class of plushes, then they would unquestion- 
ably be dutiable as plushes ; but, since there is an eo nomine provision for 
velvets, and thèse articles are conimercially Ivuown as velvets, I fail to see 
how they can be properly classified as plushes. It is stated in the opinion 
in G. A. 6,136 that 'The term "panne" is a Freneh term, and means "ironed" 
or "smoothed." The term "panne velvet" means "ironed or pressed velvet," 
and would seem to indicate a kind of plush which, by reason of Its close 
resemblance to velvet, is at times difficult to distinguish from it.' It is 
quite true that the term 'panne velvet' means 'ironed velvet,' but an ironed 
velvet is never a plush. ïhe two fabrics are entirely distinct, tlie plush 
having a longer pile, which gives it an appearance decidely différent froui a 
velvet. It is clearly shown by the testimony in this case that the chief dis- 
tinction between plushes and velvets is the length of the pile of the fabric, 
and that the dividing line is about 3.5 millimeters ; those fabrics having a 
pile above that length heing plushes, and those having a shorter pile being 
velvets. The length of the pile of panne velvets is under 3.5 millimeters, and 
therefore, judged by this standard, they are velvets. In my opinion, the 
testimony is amply sufflcient to justify the Board in adoptiug this standard, 
which has been the standard followed in France for some years, and is well 
recognized by manufacturers in this country as the line of demarkation be- 
tween velvets and plushes. It is not necessary to show that in buying and 
selling thèse goods in the wholesale trade in this country the particular 
measurement of the pile of the fabric Is mentioned; but it is sufficient to 
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show, as the testimony in this case does, itha,t the commercial désignation of 
the article is always tlie same, aecording as the pile of the fabric may be 
longer or shorter. This Board and the courts bave frequently established 
lines of demarkation as convenient criteria to be followed by customs of- 
ficiais in determining the proper classification of goods of the same gênerai 
character, but which, because of certain distinguishing features, bave dif- 
férent trade désignations, and are therefore subject to différent rates of 
duty. In some instances the width of the goods bas been the test applied, as 
in the cases involving the question of the proper classification of chiffon bands 
and veilings. Eobinson v. United States (O. C.) 121 Fed. 204; United States 
V. Lahey, 83 Fed. 691, 28 C. 0. A. 379 ; In re Forchheimer, G. A. 6,034 (T. D. 
26,353). In other instances the price of the articles bas been accepted as 
the criterian for determining their classification, as in the case of toy music 
boxes (Jacot v. United States, 65 Fed. 415, 12 C. C. A. 666), and harmonicas 
(6. A. 4,679 ; T. D. 22,096). Note, also, G. A. 5,697 (T. D. 25,355) ; G. A. 
5,851 (T. D. 25,770) ; G. A. 5,948 (T. D. 26,095). My conclusion is that panne 
velvets are properly dutiable as velvets. If, however, the testimony is eon- 
sidered insufHcient to establish the commercial désignation of the articles 
as velvets, it is equally insufBcient, in my judgment, to establish their com- 
mercial désignation as plushes, and, as the articles are admittedly pile fabries 
composed in part of silk, they are dutiable as assessed, in as much as sucli 
goods are made dutiable under paragraph 386 at the same rate as velvets." 

D. Frank IJoyd, Asst. U. S. Atty. 

Brooks & Brooks (Frederick W. Brooks, of counsel), for importers. 

HOUGH, District Judgc. A perusal of the testimony herein con- 
vinces me : 

1. That it is highly désirable that an accurate line of demarkation 
be drawn between phish and velvet. 

2. That the establishment of a rule declaring that ail fabries of 
the type under considération having- a pile of over 3.5 millimeters in 
length shall be regarded as plushes would furnish such accurate line 
of demarkation. 

3. But no such rule exists in trade or commercial usage. 

It results, therefore, that every case must be covered by opinion 
évidence, unsatisfactory as it is. The évidence hère supports the 
conclusion of the General Appraisers, and their décision is therefore 
affirmed. 
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CCirouit Court of Appeals, Second Circuit. May 31, 1907.) 

BaNKBUPTCY— PKEFEItENCE— STOLEN FuNDS. 

The président of a bankrupt corporation, bcing the lîastern agent 
of défendant corporation, with Ivuowiedge of the bankrupt's insolven- 
cy on several occasions, misapplierl funds iielonging to défendant to 
the use of the banlcrupt without defendant's knowlodge or consent, and 
then, when the bankrupt's failure could no longer be suspended, he sold 
certain of the bankrupt's assets, and with the proceeds repaid défendant 
the money misappropriated, also without defendant's knowledge. Held, 
that the repayment of the money so stolen from défendant did not con- 
stitute a préférence recoverable by tlie bankrupt's trustée. 

In Errer to the Circuit Court of the United States for the Southern 
District of New York. 
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The following is the opinion of Hough, District Judge, in the 
court belôw : 

The légal question hère to be decided offers as a basis for adjudication very 
few and simple facts. 

Within four mouths of the pétition flled agaiust the baukrupt herein the 
same man. was at the same tlme the président of the banlîuupt corporation, 
and an agent and director of an entirely différent corporation. ïhe banltrupt 
being already insolvent, tliis person on several occasions applied the funds 
of tlie corporation for which he was agent to the uses and purposes of the 
bankrupt, passing such funds through the banlvrnpt's bank account. Neither 
as agent nor director had he any authority to do what he did, and what he 
dld do amounted in plain language to tlieft. The money under bis control 
was in New Yorlv, and the headquarters of the corporation for which he was 
agent were in St. Louis, where also ail its offlcers resided or had tlieir place 
of business. When this man realized tliat baukruptcy of the corporation of 
which he was président was inévitable, he converted into cash a considérable 
portion of the bankrupt's assets, and repaid to himself as agent for the 
St. Louis corporation the amount which he had practically stolen. None of 
the offlcers of the défendant (the St. Louis corporation) liad the slightest Icnowl- 
edge that their New York funds had either been taken or replaced vmtil 
months after the bankruptcy was flagrant. The trustée in bankrui)tcy now 
asserts that the repayment of the stolen money constitutes a voidable préf- 
érence under secion 60 of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 562 [U. S. Comp. St. 1901, p. 3445]). 

It is admitted that, in order to constitute a voidable préférence, either (a) 
the person reeeiving the préférence ; or (b) the person to be beneflted by tho 
préférence, or (c) "his agent acting therein" shall hâve had reasonable cause 
to believe that a préférence was intended by tho payment or transfer comiilain- 
ed of. Assuniing that the performance abovo outlined cornes within the purview 
of the bankruptcy act at ail, it must be admitted that neither "the person re- 
eeiving" the payment in question, nor the person "to be beneflted tliereby," 
had, or had reasonable cause to hâve, the guilty knowledge which is the basis 
of a voidable préférence. 

This whole claini rests upon the proposition that the man who took the 
money from the défendant was the agent of the défendant in respect of the 
repayment, and that, inasmuch as the payment constituted a préférence un- 
der section 60a, the words "his agent acting therein" bring the matter within 
the prohibition of section 60b. It is candidly admitted in the able argument 
for the plaintiff that the rule which charges the principal with his agent's 
knowledge is sub.1eet to exception in cases where the agent is acting in fraud 
of his principal in the very transaction wherein he bas knowledge or gets 
notice. As was said in De Kay v. Hackensack Water Go., 38 N. J. lîq. ICI : 
"Where an officer of a corporation deals with the corporation In a matter in 
which his Interest is opposed to the interest of the corporation, he does not 
in such transaction represent the corporation so as to make his knowledge the 
knowledge of the corporation." It Is not, of course, argued that the person 
ont of whose wrongdoing this claim arose was the agent of the défendant in 
permitting its money to flow into the coffers of the bankrupt; but it Is strenu- 
ously urged that, when it came to repaying that money (by such repayment 
probably saving himself from criminal prosecution), the same man became 
once more the defendant's agent. But the whole transaction, including pay- 
ment and repayment, was something of which the défendant had no knowledge 
whatsoever, and as to which the law expressly répudiâtes any imputation to 
the corporation of a dishonest director's knowledge. It does not appear to 
me to be possible for a person to be not the agent of a corporation in a swindie 
on tliat corporation, and to be the agent of the same corporation in effecting 
réparation thereof, when both swindie and réparation remain entirely uuknown 
to the corporation affected. If this case had arisen under the act of 1867, 
it cannot I think be doubted that Lindsey v. Lambert Building Association (D. 
C.) 4 Fed. 48, would liave required judgment for the défendant. The reason- 
ing ofthat case is entirely satisfactory to me, and I fail to percelve that the 
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words of the présent statute "or his agent acting tlierein" require a différent 
décision. 

In order to malte those words applicable, ttie person whose knowledge is 
to be imputed to the défendant must be (a) an agent, and (b) he must be an 
agent autliorized or empowered to act in respect of the préférence, and (c) 
he must actually perform the diities of his agency in respect of the préférence. 
How a man can hâve an agent empowered to act in a matter which could never 
arise without the commission of a flagrant moral wrong (if not a technical 
crime) by the alleged agent I cannot perceive ; and to présume that a person 
appoints an embezzler to recover the amount embezzled is, I think, an ap- 
plication of the maxim regarding "setting a thief to catch a thief," which ex- 
poses the law to ridicule. The cases of Nisbit v. Maçon B & T Co. (C. C.) 
12 Fed. 686. and Crooks v. People's National Bank, 72 App. Div. 3.31, 76 N. 
y. Supp. 92, 490 (affirmed 177 N. Y. 08, 69 N. E. 228), do not appear to me to 
afCect this case. ïhey both lack that élément of secret dishoncsty on the part 
of the person sought to be treated as an agent, which is, I thiuk, the ruiing 
considération hère. 

I regard this case as suitable for the considération of the appellate court, 
and hâve thought it sufficieut, therefore, to indlcate briefly the reasons which 
lead me to direct judgment for the défendant. 

William S. Maddox, for plaintiff in error. 
Charles E. Hill, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. In brief, the question presented for décision is 
whether a party who has had stolen money restored to him, he being in 
entire ignorance both of the theft and the restoration, has received a 
préférence under the bankruptcy act? 

We are so clearly of the opinion that he has not received a préfér- 
ence that we find it unnecessary to add anything to the discussion of 
the proposition found in the opinion of the judge of the Circuit Court. 

The judgment is affirmed. 



UNITED STATES v. TIFFANY & CO. 
(Circuit Court of Appeals, Second Circuit. February 4, 1907.) 

No. 22. 

CUSTOMS DUTIES — COURTS — ACTION FOE l^UTTES — SUSPEXSIOM OF TUIAI,. 

In an action against an importer for unpaid duties, the Circuit Court 
has ample power to suspend the trial untll the importer, by jiayment of 
the duties assessed, may put himself in position to try the question as to 
classification of the goods before the Board of General Appraisers. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

For former proceedings in this case, see (C. C. A.) 151 Fed. 
473, reversing (C. C.) 137 Fed. 971, as to an importation at the port 
of New York. 

It was there held that, when an importer is sued for unpaid dwties, he cannot 
défend on the ground that the duties were improperlv assessed ; that under 
Customs Administrative Act June 10, 1890, c. 407, § 14, 26 Stat. 137 [U. S. 
Comp. St. 1901, p. 193,5.!, the collector's décision is final, unless reversed on 
review by the Board of United States General Appraisers or the courts in 
the manner prescribed in said act, and that la order to secure such review the 
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-duties should flrst be pald. The présent proceedings hâve an'sen on a motion- 
in behalf of the importers for leave to apply to the Circuit Court for permis- 
sion to amend the answer to the complaint of the government in the original 
action. 

D. Maçon Webster (Arthur M. King, of counsel), for importers. 
J. Osgood Nichols, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The appUcation to serve and file a 
supplemental and amended answer is denied, because we deem the 
application unnecessary, as the Circuit Court has ample power to 
gi-ant, such relief, and to suspend the trial until the importer, by pay- 
nient of the duties assessed, may put itself in position to try the ques- 
tion as to classification before the Board of General Appraisers. 



THE W. N. BAVIER. 

THE II. M. WHITNEY. 

(Circuit Court of Appeals, Second Circuit. April 13, 1907). 

No. 157. 

Collision— Tow and Meeting Steamee— Impbopeb Navigation by Tugi. 

A collision in East river between a canal boat, which was one of four 
in tow of a tug passing down ou an ebb tide, and a steamer passing up 
on the Brooklyn side of the ceuter of the channel, helé due to the fault 
of the , tug, which, after exchaiiging the proper passing signal of one 
whistle vvith the steamer and properly porting her helm for a time, star- 
boarded It again wlien about the center of the channel, allowing her 
tow to sag to port with the tide and against the steamer. The steamer 
held not In fault because of her violatio*h of the East river statute, which 
reqnired her to keep in the middle of the channel, since it in no way 
«ontributed to the collision, nor because she did not go still further to 
«tarboard than she did ; her change of course being sufflcient for safe 
passage if the tug had coutinued to co-operate, as she had the right to 
^ass^ime would be done after the exchange of signais. 

[Ed. Note. — Signais of meeting vessels, see note to The New York, 30 
C. C. A. C30.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeals from a decree of the District 
Court, Southern District of New York, which held both vessels in 
fault for a collision between the Whitney and libelant's canal boat 
Emergency, in tow of the Bavier, which happened in the East river 
opposite Wallabout Bay, and to the south of Corlear's Hook, August 
16, 1904, at about 6 p, m. 

Amos Van Etten, for the Bavier. 

H. Putnam and Wing, Putnam & Burlingham, for the Whitney. 

J. K. Symmers and Carpenter, Park & Symmers, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The Bavier had four boats in tow, 
made up in two tiers astern on a hawser of about 100 feet ; the Emer- 
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gency being the port boat on the second tier. The entîre distance 
from the tug's bow to the last boat was about 380 feet. As we hâve 
already held in The A. W. Booth, 138 Fed. 303, 70 C. C. A. 593, no 
fault can be charged against the Bavier because of the length of her 
tow; but she was bound to navigate with a degree of care com- 
mensurate with the risk thereby incurred. Ail the beats in the tow 
were light. Tliey had no steering apparatus of their own, but were 
dépendent on the direction of the hawser for their steering. The tug 
left Rivington street, bound for Fifty-First street, North river, with 
this tow heading up river, and rounded to until she headed down 
river; the tide being ebb. The steamship was bound up the river 
for Boston. The collision happened to the eastward of midchannel 
— about two-thirds of the way over towards Brooklyn, the district 
judge finds, and the clear weight of évidence supports that finding. 

Accordingly to the story of the master of the Bavier, he was a 
little to the eastward of mid river when he saw the Whitney. He 
had brought his tug nearly into position, but bis tow, under the in- 
fluence of the ebb tide, which bas a set towards Brooklyn, was tail- 
ing over more to the eastward. The Bavier was under a port helm. 
She was about off Jackson street, when he saw the Whitney coming 
up about off Gold street, and nearer to the Brooklyn shore than 
his tug was. The Whitney blew one blast, and he answered it with 
one. The navigation thus announced by both boats was proper. 
They were meeting in the first position (article 18, rule 1 [U. S. 
Comp. St. 1901, p. 2881]), and their courses were not on the star- 
board of each other. It was their duty to pass port to port. As 
soon as whistles were exchanged the master of the Bavier put his 
wheel harder to port, in order to pull his tow over out of the way. 
The distance between the two vessels was ample when whistles 
were exchanged, and, had he kept his port wheel, the Whitney co- 
operating, there was no reason why the steamship and tow should 
not hâve passed each other with a reasonable margin of safety. The 
disaster is sufficiently accounted for by his admission that after 'he 
had been heading well over to the New York shore, until "he thought 
his tow would go clear," he starboarded and headed straight down 
the river, although he admits that his tow was "a little to the east- 
ward of the middle of the river." This was apparently at the very 
place where the course of the river changes nearly from S. W. to 
W. The natural resuit was that the tow, relieved of pull to the west- 
ward, swung down with the tide upon the Whitney. 

The master of the Bavier evidently appreciated that his change 
of helm brought the vessels into collision ; for he undertook to ex- 
plain it by the présence of another vessel, which he allèges interfered 
with him. This was a New York, New Haven & Hartford car float, 
which was coming up about abreast of the Whitney. He says he 
puUed under the port wheel as near the float as he could, as near as 
he thought safe; that he did not want to pull across the float's bow, 
and therefore starboarded. A majority of the court are not disposed 
to crédit this excuse. He admits that his tow was to the Brooklyn 
side of mid river, and the most he claims for his own position is 
mid river. We are of the opinion that he had not reached mid river ; 
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but, for the purpose of the argument, it may be assumée! that his 
statement is correct. He says that, when he first saw this craft, a 
tugboat (the Dunne) was coming up with a hunber barge on each 
side of her, about 75 to 100 feet ofï the New York shore, and that 
the car float, with her tug, was about 30 to 50 feet outside the Dunne ; 
that there was easily 1,000 feet between the car float and the Whit- 
ney, and that the car float and tow did not corne out over towards 
the Whitney, but "kept in to the New York side, where they belong- 
ed." If he himself were in mid river, he was at a considérable dis- 
tance from the car float. Moreover, according ,to his story, he kept 
on a considérable time heading for the tug and car float in full sight 
of them, until he got within 50 feet, but received no signal from them, 
and blew them none. Appreciating the weakness of this excuse he 
also said that he starboarded in order to slew his tow, an excuse 
quite as unsatisfactory. We are of the opinion that he was in fault 
for not continuing under his port wheel until he had brought his 
tow to mid river. 

A majority of the court are also of the opinion that the Whitney 
was not in fault. She was coming up the river well over towards 
the Brooklyn side, presumably on account of the ebb tide. But, if 
she were in fault for not navigating nearer the center of the river, 
under the East river statute (section 757, c. 410, p. 211, of the New 
York City consolidation act of 1883), such fault in no way contributed 
to the accident. The boats met in the first position, end on, or near- 
ly so, and not on each other's starboard bow, and exchanged signais 
when at a sufficient distance to insure passing in safety, if both navi- 
gated in conformity thereto. As we bave seen, the Bavier did not so 
navigate. After porting, she starboarded, and thus let her tow sag 
down, where it would not bave been had she continued under a port 
wheel. The Whitney ported, and (except just before collision, when 
she starboarded to regain control lost by backing) kept changing her 
course to starboard. It is probably true that she might bave gone 
still further to starboard without running into the Navy Yard piers, 
and might hâve passed to the eastward of the tow, even if the Bavier 
had not ported at ail. But the vessels had exchanged signais, which 
indicated that the Bavier would haul to starboard, and the latter 
,was seen to be hauling over towards New York. The master of the 
Whitney was entitled to suppose that she would continue to navi- 
gate accordingly, and, having himself ported sufficiently to make 
reasonably safe clearance, should not be held in fault because the 
other vessel, without giving any warning, suddenly ceased to co- 
operate. Vessels navigating according to the rules may fairly sup- 
pose that other vessels they meet will so navigate, unless something 
occurs (such as a failure to answer a signal received, or a failure to 
conform to a signal blown) to indicate that the contrary may be an- 
ticipated. Kennedy v. The Sarmatian (G. C.) 2 Fed. 911. 

The decree of the District Court is reversed, with costs of this ap- 
peal to the Whitney against the Bavier, and cause remanded, with in- 
structions to decree in favor of libelant against the Bavier for dam- 
ages, interest, and costs. 
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THE BAY STATE. 
THE WRESTLER. 

(District Court, S. D. New York. May 21, 1907.) 

1. Collision — Rule Governing Navigation of East River. 

The narrow cliannel rule of article 25 of the iuland navifration rules 
(Act June 7, 1897, e. 4, 30 Stat. 101 [U. S. Comp. St. 1001. p. 288,'!]) requir- 
ing steam vessels to keep to the starboard side of the fairway, does not 
apply to that part of East river between the Battery and Blaekvvell's Is- 
laud, which is governed by the local rule requiring vessels to keep in 
the eenter of the channel. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 10, Collision, § 8.] 

2. Same— Steamer and Meeting Tow— Violation of East River Rule. 

A collision in the East river south of BlaclaveU's Island between a 
steamer bound dowu the river and a carfloat in tow of a tug bound to 
dock 4 of the Long Island Railroad slips, hclil due solely to the fault of 
the steamer in attenipting to cross the river to the Brooklyn side from 
the channel between Blackwells Island and Manhattan, without having 
obtained the consent of the tng. which was maneuveriug to enter her 
slip, and in violation of the local East river rule, which reciuired her 
to keep in the middle of the channel. 

In Admiralty. Suits for collision. 

Wheeler, Cortis & Haight and John W. Griffin, for the Wrestler. 
Carver & Blodgett, for the Bay State. 

ADAMS, District Judge. The River & Harbor Transportation 
Company, owner of the carfloat No. 6, brought an action to recover 
from the steamer Bay State the damages, estimated at $10,000, re- 
ceived on the port side from the latter in a collision between those ves- 
sels on the 6th of December, 1906, about 11 ilo o'clock P. M. in the 
East River to the southward of Blackwells Island. The float was in 
tow on the port side of the tug Wrestler, also belonging to the same 
libellant. The tide was the ïast of the flood. The Boutell Steel 
Barge Company, the owner of the Bay State, brought a cross action 
to recover the steamer's damages in the collision, said to bave ap- 
proximated $3,500. 

The Wrestler took the No. 6 in tow at Greenville, New Jersey, and 
was bound to the slips of the Long Island Railroad at Long Island 
City, where she was to be landed at dock No. 4. The sterns of the 
tug and of the float were about abreast. The tug had a right handed 
screw and was about 115 feet long. The carfloat was about 330 feet 
long and was loaded with 14 cars. The tug had a double pilot house, 
which was of a suffîcient height to give those inside a good view over 
the cars, as well as ail around. The tow proceeded on a regular 
course, which brought it to the eastward of the buoy opposite lOth 
Street, Manhattan. It then continued towards its destination, but 
before reaching it the float was struck by the Bay State on the port 
side about 75 feet from the stern, after the stem of the latter, owing 
to its overhang, had struck some of the cars and injured them. The 
Wrestler claims in the libel that when she was proceeding up the river, 
the Bay State came down in the channel west of Blackwells Island; 
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that when the Wrestler was off 37th Street, Manhattan, she ported 
and rounded with her tow towards the Long Island Raih-oad Slips ; 
that shortly thereafter as the Bay State approached the buoy off 40th 
Street, Manhattan, the Bay State starboarded, opened up both of her 
side hghts to the Wrestler and headed across towards the Long Island 
shore; that the latter immediately blew a signal of one whistle to the 
Bay State but received no answer; that thereupon the Wrestler, still 
keeping her engines ahead, blew alarm whistles; that the Bay State 
answered with one long whistle to which the Wrestler replied with 
one whistle; that nevertheless the Bay State continued to head for 
the Long Island shore and struck the carfloat on the port side about 
85 feet forward of the stern, breaking the float, the cars thereon and 
injuring their contents. 

The Wrestler's owner allèges as faults against the Bay State: (1) 
in that she starboarded and ran too far towards the Long Island shore 
and followed the Wrestler across, (2) in that she navigated on the 
wrong side of the channel, (3) in that she maintained excessive speed 
and did not stop and reverse n or do so soon enough, (4) in that she 
failed to comply with the Wrestler's first whistle and (5) in that after 
herself blowing one whistle she failed to direct her course to starboard. 

The Bay State was a whale back vessel, 365 feet long and 37 feet 
wide, with a right hand propeller. She was navigated from a bridge 
on the hurricane deck over the pilot house about 300 feet from the 
stem. She had a lookout stationed in the forward turret, which was 
35 or 30 feet from the stem. The master and the mate were on the 
bridge. The steerîng apparatus was below the bridge and on this oc- 
casion it was being operated by the second officer, who received his 
orders by voice from the bridge through a wooden chute. An indi- 
cator on the bridge showed the movements of the wheel. The engine 
was located aft and signais were given for its opération by means of 
a small steam whistle, but loud for its size, located near the engine. 
The steamer allèges that she was proceeding from Boston to Norfolk, 
Virginia, and came through Long Island Sound on account of tem- 
pestuous wealher outside; that on December 6th, 1907, she anchored 
near Riker's Island and having left there about 11 P. M. proceeded 
to go through the East River, having Blackwells Island on her port 
side; that at about 11:32 P. M. when about to overtake and pass a 
tug and tow in the channel between the Island and Manhattan, she 
slowed down for that purpose and passed it on her own starboard side; 
that when approaching Man of War Rock, several tows were seen 
coming up the river bearing about ahead and the speed of the Bay 
State was agâin checked until her engines were going dead slow; 
that about the same time the green side lights of the approaching 
tows being visible to those on the steamer, she starboarded a little to 
give them plenty of room to pass starboard to starboard ; that the first 
two tugs and tows passed in safety in conformity with proper signais ; 
that when passing the second tug and tow two whistles were blown by 
the steamer to the third tow, which proved to be the Wrestler, and 
were answered by her; that the vessels were then approaching each 
other green to green and if the Wrestler had held her course, she 
would hâve passed in safety; that shortly after the two whistles were 
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given by the Bay State and answered by the Wrestler; those in charge 
of the Bay State saw the green light of the Wrestler shut in and the 
red light appear, showing that the Wrestler was crossing the bow of 
the Bay State and heading toward the Brooklyn shore; that im- 
mediately the engines of the Bay State were put full speed astern in 
order, if possible, to avoid a collision; that after the engines of the 
Bay State had been reversed, one whistle was given by the Wrestler, 
almost immediately followed by two whistles, to which no answers 
were given by the Bay State ; that the Wrestler kept on directly across 
the course of the Bay State at apparently full speed, without any 
change whatsoever and the engines of the Bay State were kept at full 
speed astern until the carfloat came under the bow of the Bay State 
and the collision occurred ; at that time the Bay State was practically 
still in the water; that after the collision danger signais were given 
by the Wrestler and several other vessels came up to offer assistance. 

The owner of the Bay State charges the Wrestler with fault, as 
follows: (1) in that she was navigating on the wrong side of the 
channel, (3) in that she changed her course and attempted to cross the 
bow of the Bay State, (3) in that she did not stop and reverse or at- 
tempt to do so, (4) in that she did not keep out of the way of the Bay 
State, (5) in that after answering by two whistles the two whistles 
blown by the Bay State, the Wrestler changed her course to starboard, 
(6) in that she did not hâve a compétent lookout, pilot, master or crew 
and (7) in that she took no reasonable and proper measures to avoid 
the collision. 

The place of collision is not very much in dispute. Ail claim that it 
was somevi'hat to the eastward of mid channel. The river at that point 
is about 2,700 feet wide between the ends of the piers and the place 
of contact was doubtless about 1,000 feet from the ends of the Brooklyn 
piers and about opposite the Long Island Railroad ferry slips. The 
Bay State's theory was that the Wrestler was proceeding on a course 
to go through the Blackwells Island channel, as the other tows had 
donc, and suddenly changed it across the Bay State's course, her own 
navigation being based upon a contention that it was usual for west- 
ward bound vessels to cross over and follow the Brooklyn side of the 
river, which accounted for her own position. It was not a fact, how- 
ever, that the Wrestler ever intended to go to the westward of the Bay 
State. It is plausibly argued by the Wrestler that she could not hâve 
passed the Bay State starboard to starboard and made her slip without 
going around Blackwells Island and the contention seems to be prob- 
able, but I do not dépend upon it, but upon what took place between 
the vessels and the gênerai situation. The Bay State contends that the 
Wrestler, when she was first observed answered a signal of two whis- 
tles from the Bay State, while the Wrestler's testimony is to the con- 
trary efïect. Her witnesses said that the Bay State was seen in the 
West Channel, when her range lights and port side light could be seen, 
and thèse lights continued to be seen until after the Bay State was off 
the Man of War Rock when suddenly both of her side lights became 
visible.^ This situation is confirmed bythe testimony of the Bay State 
that after passing the buoy off between 40th and 41st Streets, Manhat- 
tan, she gradually turned to her port with a view of passing down the 
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Brooklyn side. The situation makes any such agreement as contended 
for by the Bay State highly improbable and as the Wrestler's witnesses 
are unanimous in contradicting it, it must be rejected. The Bay State' s 
contention that when she was coming through the Blackwells Island 
channel she saw the Wrestler on her starboard hand is not reconcilable 
with the topography of the vicinty. A course along Blackwells Island, 
which the Bay State witnesses say she foUowed, if continued would 
place the Wrestler going through a pier in the vicinity of 27th Street, 
far to the westward of any probable course she would hâve taken and 
making it impossible for the witnesses to see the green light of the 
Wrestler a point or more on the Bay State's starboard bow, as contend- 
ed for, until the vessels were very much nearer than is anywhere sug- 
gested in the testimony or could be inferred from it. It is obvious that 
when the Wrestler's lights were seen on the starboard bow of the Bay 
State, it was after the latter had swung to the port. She was then, 
not before, in a position to see lights below in the river on her star- 
board bow. I think the Wrestler's contention that until the time of 
the Bay State's change to port, the vessels were in positions to pass 
port to port should be sustained and that the Bay State was in fault in 
this respect. 

Thcre bas been a great deal of discussion in the briefs upon the ef- 
fect of the Narrow Channel Rule (Act June 7, 1897, c. 4, art. 35, 30 
Stat. 101 [U. S. Comp. St. 1901, p. 2883]), requiring the vessels to 
keep to the starboard side of the river. This rule, however, does not 
apply to the East River in this locality, which is governed by the local 
rule, requiring vessels navigating between the Battery and Blackwells 
Island to keep in the centre of the river. This Act bas recently been 
referred to by the circuit court of appeals in the case of Wilson v. The 
Steamtug W. N. Bavier and the Steamship H. M. Whitnev (decided 
April 13, 1907) 153 Fed. 970, as being still in force. The court there 
said : , 

"A majority of the court are also of the opinion that the Whitney was not 
in fault. She was coming up the river well over towards the Brooklyn side, 
presumably on account of the ebb tide. But if she were in fault for not 
navisating nearer the center of the river, under the East River statute (sec- 
tion 757, c. 410, p. 211, of the New York City consolidation act of 1882) such 
fault m no way coutributed to the accident. • * * " 

Apart from the statute, however, any part of the river, where ferries 
are running, is within the reason of the rule. It was applied before 
the passage of the Act (The Favorita, 18 Wall. -598, 31 L. Ed. 856 
[1873] ; The Relief, 30 Fed. Cas. 525, No. 11,693 [1845]) and bas been 
recently (The Hartford [D. C] 125 Fed. 559 [1903], affirmed 135 
Fed. 1021, 68 C. C. A. 668 ; Amer. Smelting & Refining Co. v. Steam- 
ers Maine and Manhattan [May 3, 1907] 153 Fed. 635). The same 
principle with respect to ferry slips bas also been authoritatively sus- 
tained beyond the confines oif the statutory limits in the river. The 
Steinway, 135 Fed. 344, 68 C. C. A. 14. Also in the North River. The 
Breakwater, 155 U. S. 253, 261, 15 Sup. Ct. 99, 39 L. Ed. 139. The 
part of the river where this collision occurred is within the rule requir- 
ing vessels going up or down the river to keep in the centre, if pos- 
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sible. It was applicable to the Bay State and authorized the Wrestler 
to manoeuvre for and approach her slip. 

The original cause of trouble sCems to hâve been the consent of the 
Bay State to the proposed course of a tow in the channel between 
Blackvi'ells Island and Manhattan to pass to the left when article 35 — 
the channel there being a narrow one and not subject to the East River 
Rule — required them to go to the right of each other. The Bay State 
was thus thrown into a position which, according to her own story, 
required her to keep on the left hand side of a narrow channel. Her 
officers apparently did not know of the burden of the East River rule 
requiring vessels to keep in the middle of the river and and she pro- 
ceeded to cross to the left side there in violation of the governing 
rule, also of the Narrow Channel rule, which she supposed was in 
force there. Nothing would hâve justified such a method of navigating 
with respect to the Wrestler, except a consent on her part. Such con- 
sent was testified to but was far from being established. The prépond- 
érance of testimony was decidedly with the Wrestler's contention and 
the probabilities favored it. 

I fail to see any fault on the AVrestler's part contributing to the col- 
lision. The testimony shows that ail the whistles she contended for 
were given by each vessel. 

There will be a decree for the Transportation Company against the 
Bay State, with an order of référence. The libel of the Steel Barge 
Company will be dismissed. 



THE CLA\ GRAHAM. 

(District Court, D. Oregon. Jilay 1.3, 1907.) 

No 4,817. 

ADMIRALTY — PeOCEDUKE — .ÎOINDEK OF ClaIMS IN Rem AND IN PeRSONAM. 

Uuder admiralty rule 40, tlie court inay permit the joiniler lu an ac- 
tion in tort for a Personal injiiry of a daim in rem against a vessel and 
one in personam against stevedores, altliough the latter are neither luaster 
nor owner of the vessel, where the injiiry is alleged to hâve resulted from 
tlie joint négligence of both, and the joinder will best subser\-e the ends 
of justice. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Admiralty, § 298.] 

In Admiralty. On exception to libel. 

Wm. M. La Force, Giltner & Sewall, and John Ditchburn, for libel- 
ant. 

Wm. D. Fenton and A. M. Dibble, for Brown & McCabe. 

WOLVERTON, District Judge. The libelee, Brown & McCabe, 
being a corporation and engaged in the business of stevedores, bas ex- 
cepted to the libel filed herein, on the ground that it improperly joins 
a suit in rem with one in personam. The suit is one in tort for the nég- 
ligence of the libelees, whereby the libelant suffered in jury to his per- 
son, for which he seeks to recover against both the vessel and Brown 
& McCabe ; the latter being neither the master nor owner of the vessel. 
153 F.— 62 
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By the admiràlty ruies adopted by the Suprême Court in 1845, frôm 
12 to 20 inclusive, régulations are provided specifying in what of the 
instances therein noted the ship and master or owner shall be sued 
jointly, and in what they shall bè proceeded against severally. Thèse 
mentioned rules, however, hâve no application beyond the instances 
therein specified. In ail other cases, not so provided for, the court is 
empowerëd, under rule 46, to regulate the practice in such manner as 
it may deem most expédient for the due administration of justice. The 
Director (D. C.) 26 Fed. 708. This was a suit upon a contract of af- 
freightment and for breach thereof, whereof Judge Deady says: 

"Wliether brought against the master, owner, or vessel, there is no substan- 
tlal différence, eitber in allégation, proof, or decree. The liability in either 
case grows out of the same tacts, and the relief sought and obtainable is the 
Bame. The only différence is in the enforcement of the decree, and that is mere- 
ly a différence in degree ; the enforcement of the one given in the suit In rem 
being, in the nature of things, limlted to the sale of the vessel proceeded 
against, whiie the one in the suit in personam may be enforced by an exécu- 
tion against the property of the défendant generally. This being so, every 
argument founded on convenlence and economy is in favor of their joinder in 
one suit." 

And so the joinder was sustained. The distinguished jurist refers 
to the case of The Clatsop Chief (D. C.) 8 Fed. 163, decided by him- 
self, and from the opinion therein he makes the foUowing quotation: 

"My own impression of the matter is with Mr. Benedlct, when he says [Ben. 
Adm. § 397] 'that whenever the llbelant's cause of action glves him a lien 
or privilège against the thlng, and a full personal right against the owner, 
then he may, by a libel properly framed, proceed against the person and the 
thing, and compel the owner to corne in and to submit to the decree of the 
court against him personally In the same suit, for any possible deflciency.' It 
is a question simply of procédure, and should be determined mainly, if not al- 
together, upon considérations of fltness and convenlence ; and every argument 
drawn from this source is in favor of the joinder of the remédies in rem and 
in personam, whoever the person may be, and pursulng them in one Ubel, as 
one suit." 

The observation is of gênerai application, although in that case, be- 
ing one of tort and governed by rule 15 relating to suits for damages 
by collision, the joinder was not permitted. In a later case in this 
court, namely, The City of Carlisle, 39 Fed. 807, 5 L. R. A. 52, the 
joinder against the ship and master was adjudged proper. That was 
also in tort, for négligence contributing to the injury of a member of 
the crew and for neglect and maltreatment of him after he was injured. 
Touching the cause, Judge Deady again says : 

"The claim of the libelant, If established, is certalnly a lien on the ves- 
sel ; and a suit to enforce it may Include a cause of suit against the master, 
arising out of the same facts." 

And this by virtue of admiràlty rule 46. See» also, The Zenobia, 
Fed. Cas. No. 18,208. 

It will be noted that thèse are ail cases against the ship and master 
or owner, and not against the ship and a person not the master or own- 
er, jointly charged with the ship as being guilty of acts of négligence 
contributing to personal injury. Whether thèse can be joined is the 
exact question for détermination. I hâve been cited to no case going 
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to the identical point. Ifind, however, that even in a case of collision, 
where the in jury is the resuit of the négligent joint act of two vessels, 
both may be joined as libelees in one suit. The Washington and The 
Gregory, 9 Wall. (U. S.) 513, 19 L. Ed. 787. And, further, it is de- 
clared by Mr. Cole, in 1 Cyc. p. 848, that: 

"There is no abstract incompatibility between proceedings in rem aiiii pro- 
eeedings in personam wbich forbids tliem to be joined in one action wlien based 
on tiie same cause, if such joinder is calculated to advance tbe ends of sub- 
stantial justice." 

Now, it would seem that the reasoning of Judge Deady, advanced 
in the case of The Director, supra, lias as pertinent application hère 
as there. The allégations as they relate to the ship and the défendant 
Brown & McCabe are, and must needs be, substantially the same, and 
the proofs and decree must also be essentially the same. The libel 
as it afïects either arises from the same state of facts, and the relief 
obtainable is identical, except that the enforcement of the decree in 
one case will be against the ship, or the thing, while in the other it will 
be against the person, and exécution will be satisfied generally out of 
the property of that défendant. I see, therefore, no reason why, in 
permitting the joinder, justice would not be as well subserved in the 
one case as in the other. Such joinder is not prohibited by the rules; 
and, parties guilty of a jojnt tort being liable either jointly or several- 
ly, the practice would be no innovation of the gênerai rule obtaining at 
law. By analogy I am constrained to the opinion that both expediency 
and justice warrant its application in admiralty also. 

The exception will accordingly be overruled. 



CLE3IENT V. LOUISVILLE & X. R. CO. 
(Circuit Court, E. D. Louisiana, New Orléans Division. May IG, 1907.) 

No. 13,748. 

1. Damages— Pleadinq — Exemplary Damages. 

In a pétition in an action against a carrier for refusai to deliver cer- 
tain cars of lumber except on payment of charges aljeged to be illégal, 
wbich places plaintilî's actual damages at $200, a mère allégation that 
plalntilï is entitled to $2,000 punitive damages states no cuse for tbe re- 
covery of such punitive damages. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, § 420.] 

2. COUETS— JTJBISDICTION of FEDERAL COURTS— AMOUNT IN COKTROVERSY. 

In suits for damages, fédéral courts are required to take note of the 
fact, when it is a fact, that tbe plaintitf eannot, under the allégations of 
his pétition, possibly recover as much as $2,000, and the allégations as to 
the quantum of damages must in such case be regarded as merely color- 
able, and made solely for the purpose of stating a case apparently with- 
in the jurisdiction of the fédéral court as to amount. 

[Edi Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 897.] 

3. Same— FEDERAL Question— Action Ukdee Interstate Commerce Law. 

An action by a shipper against a railroad company engaged in inter- 
state commerce to recover damages because of an alleged discrimination 
in exacting a charge from one class of shippers, which is not required 
from another class, although the service is the same in both cases, is not 
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wlthin the Jurlsdictlon of a fédéral court, as one arising under the In- 
terstate commerce law, where It Is net alleged that the charge is ûot in 
accordance wlth a schedule of rates duly published and flled with the 
■Interstate Commerce Commission, nor that any application has been mado 
to the Commission to correct such alleged discrimination. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 13, Courts, $ 841.] 

At Law. On motion for new trial. 

Dart & Kernan and Henry P. Dart, Jr., for plaintiff. , 

Denegre & Blair and Victor Leovy, for défendant. 

SAUNDERS, District Judge. The plaintiff herein sues to recover 
from défendant $2,200 damages which the plaintiff allèges he has 
sufïered through the refusai of the défendant to deliver three cars 
of lumber consigned over defendant's Une to plaintiff in New Or- 
léans. It is alleged that the défendant refused to deliver this lumber, 
unless the plaintiff, the consignée, would pay certain car service 
charges in addition to the freight charges due under the biU of lad- 
ing. Plaintiff allèges, in substance, that the lumber was shipped 
to him under a local bill of lading, and that car service charges in 
New Orléans are made against shipments under local bills of lad- 
ing, but are not made against shipments on through bills of ladintj 
for goods of the same sort, shipped at the same time, and carrieu 
in the same manner. He claims that the exaction of car service 
charges against shipments under local bills, while no such charges 
are exacted against shipments under through bills — the goods car- 
ried and the mode of carrying being the same — results in a dis- 
crimination by the carrier against consignées under local bills ; and he 
allèges that the action of the défendant railroad in refusing to de- 
liver the three cars of lumber mentioned in the pétition, unless upon 
payment of said discriminatory car service charges, entitles him to re- 
cover from the défendant $3,000 punitive damages and $200 actual 
damages. 

1. The pétition contains no averment under which the claim for 
pn:;iitive damages could be sustained. The only clause m the pé- 
tition relative to damages is as follows: 

"Your petitioner avers that he has been damaged by the refusai of said 
Louisvllle & Nashville Railroad Company to deliver the aforesaid dogwood 
lumber to the steamship Cestrian in the sum of $2,200; that the refusai of the 
railroad company to make delivery caused the owner to be in default on bis 
contracts, and has impaired your petitioner's standing and crédit in this com- 
munity with his clients in the sum aforesaid, for which your petitioner is 
entltled to $200 actual damages and $2,000 punitive damages." 

It is obvions that under the above averments no punitive dam- 
ages can be recovered. The only claim that can possibly be passed 
upon under this pétition is that for $200 actual damages ; and it is, 
to say the least, exceedingly doubtful if tlie plaintiff can recover 
even aetual damages under his averments. He seems to base his 
actual damages solely on the assertion that, in conséquence of the 
refusai of the défendant to deliver, the owner was unable to meet 
certain contracts he had made. Now, there is no averment that 
the carrier undertook the delivery of the lumber with référence to 
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thèse contracts, or was even informée! of their existence. The car- 
rier would not then be liable for damages the consignée or owner 
sustained through failure to meet them. The claim for damages 
caused to the plaintiff's "standing and crédit in the community" by 
the nondelivery are clearly too remote to be recovered. 

In suits for damages, fédéral courts are required to take note of 
the'fact, when it is a fact, that the plaintiff cannot, under the al- 
légations of his pétition, possibly recover a sum of as much as $2,000. 
The allégations as to the quantum of damages must, in such cases, 
be regarded as merely colorable, and made so'.ely for the purpose ot 
stating a case apparently within the jurisdiction of the fédéral court 
as to amount. See Vance v. Vander Cook. 170 U. S. 473, 18 Sup. 
Ct. 645, 42 L. Ed. 1111; Transportation Co. v. Morrison, 178 U. 
S. 266, 20 Sup. Ct. 869, 44 L. Ed. 1061. 

As the plaintifï is not legally entitled, under the averments of his 
pétition, to recover in this case damages to the amount of $3,000, 
this court has not jurisdiction herein, unless it be true, as the plain- 
tifï contends, that the controversy arises under the interstatc commerce 
act, and that the fédéral Circuit Court had exclusive jurisdiction over 
ail such controversies, regardless of the amount involved. That prop- 
osition will now be considered. 

2. The plaintifï complains that the défendant discriminâtes against 
a class of consignées to which he belongs. The pétition excludes the 
idea of any personal, individual discrim'nation against plaintiff. The 
substance of the charge is that a gênerai rule imposes upon consignées, 
under local bills of lading, certain charges from which consignées 
under through bills of lading are exempt, though the carriage serv- 
ice is the same in both cases. 

There is no allégation that the charge complained of is in violation 
of the tariff rates, which it is the duty of the défendant to submit to 
the Interstate Commerce Commission, and to post and act on when 
allowed by that body. The pétition neither allèges nor dénies that 
there vi^as a duly filed and posted tariff of rates applicable to the 
détermination of the freight charg;e herein comp'ained of. As the 
défendant is, and is averred to be, engaged in interstate commerce, it 
is the defendant's légal duty to comply with the requirements of the 
Interstate Commerce Commission act. The pétition does not suggest 
that this requirement has not been complied with, and the allégation 
that the discrimination is against ail consignées under local bills 
of lading, and under rules of a car service association, irresistibly 
implies that the charge complained of was made under a tariff. In 
the absence of a positive charge, and of even an intimation in the 
pétition that the défendant has violated the statute, by failing to post 
a tariff, I am bound to présume that the défendant has done what the 
statute requires, and has duly filed and posted its tariff, and that the 
charge complained of is made thereunder. 

Assuming this to be the case, the plaintiff cannot maintain the 
présent action in this court under the allégation of an unreasonable 
discrimination, until he has first applied to the Interstate Commerce 
Commission, and sought to obtain a correction of the tariff, if it is 
unjust and discriminating, from that body. T. & P. Ry. Co. v. 
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Abiline Cotton Oil Co., 304 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. — . 

If the charge is made according to a regular tariiï, and that tarif? 
does establish an unfair and illégal discrimination in making the 
charge herein complained of, then the proper and fair way to cor- 
rect the discrimination is to correct it at the same time as to every 
one afifected by it. This can be done only by proceeding before the 
Interstate Commerce Commission. When complaint is made to the 
Commission, it may décide that the charge is proper and should be 
allowed. An opposite conclusion might be reached in this suit. The 
resuit, then, would be to establish for a while an unfair discrimination 
in favor of this plaintifï. 

I am convinced that the plaintiff cannot maintain the présent suit, 
and the judgment of the court heretofore pronounced, dismissing the 
suit, is therefore maintained. 



UNITED STATES ex rel. W. W. MONTAGUE & CO. v. AXMAN et al. 

(Circuit Court, N. D. Oalifornia. September 6, 1906.) 

No. 13,658. 

Peincipal aNd Surett— United States— Bond of Conteactob for Govern- 
ment Work— Release of Sxjrety. 

The giving of a note by a contractor for government work for the 
amoupt of an account rendered for materials turnished does not release 
the surety on his bond, given pursuant to Act Aug. 13, 1894, c. 280, § 1, 28 
Stat. 278 [U. S. Comp. St. 1901, p. 2523], from liability for such material ; 
an action on the bond belng based on the account, and not on the note. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Principal and 
Surety, §§ 219-222.] 

J. F. Cowdery and Robert Harrison, for plaintiff. 
Charles A. Shurtleff and Lawler, Allen & Van Dyke, for défend- 
ants. 

MORROW, Circuit Judge (orally). This action was to recover 
$5,470.98. This suit was commenced October 1, 1904. The same 
défense is made to this action, with respect to jurisdiction and the 
liability of thfe Coast Contracting Company, that was made in No. 
13,441, and the views I entertain in that case dispose of its défenses in 
this case. 

But this case differs from the other case in this, respect: that the 
material was supplied commencing February 6, 1900, and the last 
débit is October 34, 1903 ; that on the last-named date an account 
stated was presented to the Contracting Company and has fixed the 
liability of the défendant Axman at the sum of $5,470.98. In this 
case a promissory note was given by Axman and the Coast Contract- 
ing Company on ^ October 34, 1903, for the amount of the account 
stated, and it is claimed by the défendant that this note has released the 
sureties on; the bond; but, as I hâve stated in the other case, this 
suit is brought upon the account, and not upon any other obligation. 
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It îs not brought upon the promissory note in this case, and the 
giving and receiving of the note did not release the sureties on the 
bond. 

Judgnient will therefore be entered in this case for $5,470.98. 



lu re ANSLEX BEOS. 
(District Court, E. D. North Carolina. February 19, 1907.) 

1. Bankbuptcy— Exemptions— Allowance — Concealment. 

Wliere the bankrupts failed to make a full disclosure of ttieir Personal 
property, but the amount of the coneealment could not be ascertained, 
the trustée should not allow their Personal i^roperty exemptions until ail 
of the Personal property had been accounted for, except on the order of 
the court. 

2. Same— CoNVEiîfsioN— Deductiox from Exemption. 

Where the bankrupts eonverted $100, which was derived from the sale 
of goods between the time of the flling of the pétition for adjudication 
and the time when property was taken into custody by the deputy mar- 
shal, such sum should be deducted from the bankrupts' exemptions. 

3. Same— Exempt Propeety— Sale. 

Where personal property which the bankrupts were entitled to daim 
as exempt was sold at the banl^rupts' request that cash be allowed them, 
instead of the property, the bankrupts should be charged vvith their per- 
centage of the différence between the proceeds of the property and its ap- 
praised value as against the amount of their exemptions. 

4. Same — Préférences. 

Where, within a month prior to the filing of a bankruptcy pétition, the 
bankrupts delivered certain goods to their father and another in part 
payment of unsecured debts, such payment was an invalid préférence, 
and the trustée was entitled to recover the goods or their value from the 
transférées. 

5. Same — Exemptions — Sale. 

Const. N. C. art. 10, § 1, déclares that tlie Personal property of any rési- 
dent to the value of .$500, to be selected by such résident, is exempt from 
sale under exécution for the collection of debt. Held, that such exemp- 
tion Is in property, and not money, so that, where a bankrupt résident 
of such State desires to claim his exemption in money, he must sélect 
property of the value of $500, which may then be sold, and the proceeds 
paid to him in cash. 

In Bankruptcy. 

Aydlett & Ehringhaus and Williams & Leigh, for creditors. 
Pruden & Pruden, for bankrupts. 

PURNELL, District Judge. The référée certifies as follows: 

"(1) That the real property exemptions of the bankrupts do not enter into 
the controversy. (2) It is évident that the bankrupts hâve not made a full 
disclosure of their Personal property, but the exact amount of such coneeal- 
ment cannot be ascertained from the évidence. (3) That the bankrupts hâve 
eonverted to their personal use the sum of $100, which they derived from 
the sale of goods between the time of the filing of pétition for adjudication in 
this cause and the time when their property was taken in the custody of the 
deputy marshal. (4) That after the appraisement of the personal property 
of the bankrupts, they selected a small portion of their personal exemptions, 
and requested that the trustée sell the remainder and pay them their exemp- 
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tlons In ea?li — ^that is, the balance due thereon — and such personal property 
in accordance wlth their request. (5) That within a month or so before the 
flling of tbe pétition for adjudication, to wit, during the month of February 
or March, 1906 (the pétition for adjudication haviug been flled April 13, 1906), 
the banlcrupts delivered to their father, N. A. Ansley, $05 wortli of goods 
on open account, and deliveral to F. F. W. Cohoon $96 worth of goods on open 
account ; said goods being given as part payment on debts, unsecured, whieh 
the banlirupts owed their father and Oohoon. 

"Wherefore it Is ordered, adjudged and decreed that: (1) The trustée sliall 
allot to said banlîrupts their real property exemptions and put them in pos- 
session of the same. (2) That tlie trustée shall not allot to banlirupts their 
Personal property exemptions until ail of their said personal property is ac- 
counted for, or until further order of the court. (3) That when the personal 
property exemptions are allotted, the trustée shall deduct therefrom the sum 
of $100, the amount of proceeds from sales which bankrupts hâve used since 
the flling of the pétition for adjudication in this cause and the time when 
such property was taken in the custody of the deputy marshal, and as part of 
the Personal property was sold from whieh bankrupts were to take their ex- 
emptions, such sale being at the request of said bankrupts, the trustée shall 
not allot to bankrupts from the cash derived therefrom sufficient to malîe up 
$500, but shall prorate and charge to bankrupts their percentage of différ- 
ence between what the property sold was appraised at, and what it actually 
brought. (4) That the goods delivered to N. A. Ansley and F. F. W. Cohoon, 
as part payment of unsecured debts whieh they held against W. N. Ansley 
& Bro., or their value, be recovered by the trustée for the benefit of the credit- 
ors, if such recovery is possible." 

The Constitution of North Carolina (article 10, § 1) does not contem- 
plate or provide that a debtor shall be entitled to an exemption of 
$500 in cash, but expressly provides he shall be entitled to a personal 
property exemption of property of the value of $500. The words of 
the Constitution are as follows : 

"The Personal property of any résident of this state, to the value of flve 
hundred dollars, to be selected by such résident, shall be, and is hereby ex- 
empted from sale under exécution, or other final process of any court, issued 
for the collection of any debt." 

This court bas undertaken in several cases, following the state Consti- 
tution as construed by the Suprême Court of the state, in Re Richards, 
2 Am. Bankr. Rep. 509, 94 Fed. 633, and in several other cases, to point 
out the only way in which a bankrupt can claim his personal prop- 
erty in money; i. e., that he must sélect it as provided in the article and 
section cited, and if, under the circumstances, it is deemed more advan- 
tag-eous to the estate and to his interest, by agreement the property so 
selected may be sold with the other personal property, and the proceeds 
of the sale of such property so selected be paid over to him in cash. 
In no event is the bankrupt entitled to more than $500 in value. 

The référée seems to be attempting to follow the state law, and this 
court can see no error in the order entered. Hence the same is af- 
firmed. 
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NAPIER V. WESTERHOFP et al. 
(Cireuit Court, S. D. New York. April 8, 1907.) 

1. EQUITY— PLEADING — SUPPLEMENTAL BiLL. 

New matter arising after the flling of a bill, and which is conflnnatory 
of its allégations, may properly be set up by a supplemeutal bill, even 
though it might be proved under tbe original bill. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Equity, §§ 584- 
586.] 

2. DiSCOVEEY — SUPPLEMENTAL BiLL. 

A diseovery maj' be had on a supplemental bill, whore the facts called 
for are witbin tbe knowledge of défendants, and are material aud inei- 
dental to tbe relief sougbt in tbe suit. 

In Equity. On demurrer to supplemental bill. 

Olney & Comstock and J. Noble Hayes, for complainant. 
Stern & Rushmore and Charles E. Rushmore, for défendants. 

HAZEL, District Judge. This is an action for dissolution of th* 
partnership agreement and an accounting. The défendants urge that 
the supplemental bill is wholly unnecessary, as there is nothing in fact 
to prevent complainant from making complète proof, not only of 
the acts threatened before the institution of the suit, but also as to the 
acts of the défendants which hâve occurred svibsequent thereto. The 
asserted new matter or a portion of it could probably be introduced 
in évidence to support the original bill (Lyster v. Stickney [C. C] 
12 Ped. 609), but as such additional matter could hâve been pleaded 
in the original bill, if it had then existed and is now simply conform- 
atory of the original bill, I can perceive of no serious objection to per- 
mitting it to be set forth in the supplemental bill (21 Ency. of PL & 
Pr. 9). Défendants do not claim that they will in any manner be preju- 
diced by the course of pleading adopted by the complainant. Indeed, 
the défendants are fully advised by the supplemental bill of ail the 
allégations that they are to meet. The objection, therefore, that the 
asserted new matter may not be averred by way of supplément to 
the original bill is overruled. 

It is further objected that the supplemental bill improperly includes 
a bill of diseovery. The diseovery sought is not in aid of any m'ier 
suit at law or in equity, but is material and incidental to the relief 
sought and the facts as to which diseovery is sought rest in the knnwl- 
edge of the défendants. In thèse circumstances, I am of opinion that 
the authorities cited by the défendants are inapplicable. 

The demurrer is overruled with costs, with leave to défendants to 
answer within 20 days. 
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Ex parte DRAYTON et al. 
(I?istrict Court, D. South CaroUna. :May 23, 1907.) 

1. Master and Servant— Fraudulent Breach of Contract by Servant. 

Cr. Code' S. G. 1902, § 357, providlug tliat aiiy laborer working for a 
share of a crop, or for wages in money or otlier valuable considération, 
under a contract to labor on farm Jand, wlio shall receive advauces either 
in money or supplies, and thereafter willfully and witliout just cause fail 
to perform the reasonable services required of him by the ternis of the 
contract, shall be liable to prosecution for misdemeanor and punished by 
imprisonment, etc., constituted an attempt to secure compulsory service in 
payment of a debt, which was not within the state's police power to cro- 
ate and punish offenses. 

2. CONSTITUTIONAL LAW— EQUAL PROTECTION OF LAWS. 

Such section, being intended to cover agricultural laborers only. was 
invalid as a violation of the equallty clause of the fourteenth ameudment 
of the fédéral Constitution. 

3. Same— Slaveey. 

The act also authorizes the création of a System of peonage or involun- 
tary servitude, in violation of the fédéral Constitution, Auiend. 13, declar- 
ing that neither slavery nor involuntary servitude, except as punisbîuent 
for crime whereof the parties bave becn duly convicted, shall exist within 
the United States or any place subject to their jurisdiction. 

Pétition for Writ of Habeas Corpus. 

Tohn P. Grâce, for petitioners. 

E. F. Cochran, U. S. Atty. 

Wm. Henry Parker, foi Clément. 

J. Fraser Lyon, Atty. Gen., and W. St. Julien Jerrey, for tlie State. 

BRAWLEY, District Juclge. The above-named petitioners, negroes 
and twin brothers, then on the chain gansr, in Charleston county, ap- 
plied to this court for a writ of habeas corpus, and the return of the 
sheriff of the county, duly filed, is "that he hoids the within-named 
Enoch Drayton and Elijah Drayton under a commitment by Magis- 
trate T. A. Beckett, Charleston county, on a charge of violation of 
contract." 

It appears from the transcript of the testimony taken by the sté- 
nographe rof this circuit that upon the trial before the above-named 
magistràte, R. Lebby Clément, of Wadmalaw Island, the prosecutor, 
testified that in the year 1906 the two men above namëd made contracts 
with him in which they agreed to do certain farm or agricultural work, 
for which they received part payment ; that the work was to be donc in 
January, 1907, they being then under another contract that kept thenr 
employed for the year 1906. Using Clement's own words : 

"In .Tanuary they failed to do the work. I swore out warrants before Mag- 
istrale Beckett for violation of agricultural contract, under section 3-57 of the 
Acts of 1904." 

The act of 1904 (J^aws 1904, p. 428) amends section 357 of the 
Criminal Code of the state of South CaroHna of 1902, and makes it 
read as follows : 

"Sec. 3~>1. .'Vny laborer working on shares of crop or for wages in mouey or 
other valuable considération, under a verbal or written contract to labour ou 
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farm land, who shall receive advances either in money or supplies and tliere- 
af ter wilf ully and without just cause fail to perform the reasonable service 
required of him by tlie tenns of the said contract, shall be liable to prosecu- 
tioii for a misdeineanor, provided the prosecution shall be cominenced within 
thirty days after the alleged violation and on conviction shall be punished by 
imprisoument of thirty days or fined in the sum of not less than flfty dollars 
nor more than one hundred dollars, in the discrétion of the court, provided 
the verbal contract herehi referred to shall be witnessed by at least two dis- 
iiiterested witnesses, provided that such contract shall be valid only betvireen 
the original parties tliereto, and any attempted transter or otherwise of any 
rights thereunder shall be null and void." Approved the 25th day of Febru- 
ary A. D. 1904, 

Thèse men had been prosecuted in December, 1906, for violating 
a similar contract, and had served a sentence upon the chain gang for 
that offense. Act No, 242, p. 428, of the General Assembly of South 
CaroHna, approved on the same day with the act above mentioned, pro- 
vides that a conviction for the violation of the contract mentioned in 
section 357 "shall not operate as a release or discharge of such per- 
son from the performance of any part of said contract, which is to be 
performed subséquent to the date of the breach for which such convic- 
tion was had." The contract alleged to hâve been violated was not 
produced at the hearing, nor was there any definite testimony as to 
the amount due by the laborers ; Clement's books of account, asked for 
by attorneys for petitioners, not being produced. No testimony what- 
ever was offered as to the circumstances attending the alleged breach ; 
the only witnesses examined being Clément, a magistrate, and one 
Seabrook, his constable, and the only alleged criminal act testified to 
was, in Clement's words, "they failed to do the work," Two affidavits 
of one Jacques that he had witnessed contracts between Clément and 
the défendants, which contracts were not offered in évidence, is about 
ail that the record discloses which has any bearing upon the case, It 
thus appears that the crime for which thèse men were sent to the chain 
gang is the failure to work for Clément under contracts by which he 
liad made certain advances to them, and they had agreed to work until 
the whole amount was paid, 

The thirteenth amendment of the Constitution of the United States, 
declared ratified December 18, 186-5, is as follows: 

"Section 1. Neither slavery nor involuntary servitude, except as punlshment 
for crime, whereof the parties hâve bceu duly convicted, shall exist within 
the United States, or any place subjeet to their jurisdiction. 

"Sec. 2. Congress shall hâve power to enforce this article by appropriate lég- 
islation." 

The act of Congress of March 2, 1867 (14 Stat. 546, c. 187), déclares' 
that : 

"Holding of any person to service or labor under the System known as 
peonage is hereby declared to be unlawful, and the same is hereby abolished 
and forever prohibited, etc., etc. ; and ail acts, laws, etc., of any territory or 
state of the United States which hâve heretofore established, maintained ot 
enforced or by virtue of which any attempt shall hereafter be made to estab- 
lish, maintain or enforce, directly or indirectly, the voluntary or involuntary 
service or labour of any person as peons, in liquidation of any debt or obliga- 
tion or otherwise, be and the same are hereby declared null and void," etc. 

The Suprême Court, in Clyatt v. United States, 197 U. S. 207, 25 
Sup. Ct. 429, 49 L. Ed. 726, defines "peonage" as : 
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"A status or condition of compulsory service, based upon the iiidebtedness 
of the peon to the master. The basai fact is Indebtedness. * * * That 
which is contemplated by the statute is compulsory service to secure the pay- 
ment of a debt. * * * \Ve entertain no doubt of the validity of this légis- 
lation or its appllcability to the case of any person holding another in a state 
of peonage, and this whether there be municipal ordiuauce or state lavr sanc- 
tioning such holding." 

The first question to be considered is whether the act of 1904, sec- 
tion 357 of the Criminal Code of South Carolina of 1903, is intended to 
secure compulsory service in payment of a debt. That appears to be 
its sole purpose and effect. It provides a coercive weapon to be used 
by the employer, and enables him to send to jail or the chain gang any 
person who may "fail to perform the reasonable service required of 
him by the terms of the said contract," and the learned Attorney Gen- 
eral for the state, while asserting the validity of this act upon grounds 
hereinafter to be considered, does not contest the fact that such is its 
purpose and effect, and vindicates the same on the ground that such 
législation is necessary owing to the peculiar conditions of agricultural 
labor in this state. The great body of such laborers, as is well known, 
are negroes, and it is claimed that, being without any financial respon- 
sibility, the ordinary remédies by judgment and exécution for breaches 
of contract would be utterly futile. That such is the prevailing opin- 
ion is manifest in another act of the General Assembly of South Caro- 
lina, approved February 20, 1907, wherein it is provided that : 

"Any person or persons who shall hereafter go into possession of any farm- 
ing land of another, or shall enter into a written agreement or contract to go 
into possession of the farming land of another as a tenant or under a con- 
tract to farm and cultivate said land, and shall without just cause or excuse 
leave, désert or quit the land so leased or contracted for, shall be deemed 
guilty of a misdemeanor, and be fined not less than twenty-flve dollars nor 
more than one hundred dollars, or sufCer imprisonment not less than five nor 
more than thirty days, in the discrétion of the court." 

It not being contested, then, that the purpose and effect of this lég- 
islation is to secure the performance by an agricultural laborer of the 
Personal service required by his contracts, by visiting him with pains 
and penalties for its violation, the next question is whether such légis- 
lation is valid under the thirteenth amendment, which forbids slavery 
or involuntary servitude. On behalf of the state, it is contended that 
such législation is a lawful exercise of those police powers which ad- 
mittedly are reserved by the states ; that it is a lawful exercise of such 
povi'ers to denounce as crimes the violation of such contracts ; and 
jhat persons convicted thereunder are within the exception, the lan- 
guage of the amendment being "involuntary servitude, except as a 
punishment for crime." Inasmuch as it is contended by the petitioners 
that this législation is also in conflict with the fourteenth amendment, 
in that it dénies them the equal protection of the laws, being applicable 
only to laborers working on the farm, and is not equal and uniform, 
the question will be considered as affected by the two amendments 
named. The pertinent clauses of this amendment are as follows: 

•'No state shall make or enforce any law which shall abridge the privilèges 
or immunities of citizens of the United States ; nor shall any state deprive 
any person of life, liberty or property without due process of law ; nor deny 
to any person within its jurisdietion the equal protection of the laws." 
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The police power is an inaccurate but convenient phrase used to 
designate that power inhérent in every sovereignty to make laws es- 
sential to the public welfare ; to promote the public health, safety, and 
morals; and to prevent and punish the commission of public ofifenses. 
It is incapable of exact définition or précise limitation, because of the 
infinité variety of circumstances afifecting the relations and afïairs 
of mankind in civilized society, where from necessity individual per- 
sons and property are subject to burdens and restraints in order to 
secure in a well-ordered government the gênerai comfort, health, and 
prosperity of the state. Like every other power, the police power is 
subject to the Constitution, and cannot be used as a cloak for législa- 
tion which impairs rights or unduly restricts liberties guaranteed by it. 
Vast and comprehensive as is the field for the législative exercise of the 
police power, it is not arbitrary or unlimited, but is fettered by the 
express and peremptory prohibitions of the Constitution, which is the 
suprême law of the land, and, wherever rights arising under that Con- 
stitution are claimed to be impaired, it is the duty of the courts to 
scrutinize such législation and détermine whether it really relates to 
the public welfare, whether it is enacted in the interest of the public 
generally, as distinguished from those of a class, and whether the 
means are reasonably necessary for the accomplishment of the public 
object, and not unduly oppressive on individuals, for a Législature 
cannot under the guise of protecting the public interest impose unusual 
and unnecessary restrictions upon individual liberty or lawful occupa- 
tions. 

The Suprême Court, in Allgeyer v. Louisiana, 165 U. S. 589, 17 
Sup. Ct. 431, 41 L. Ed. 832, in considering a statute claimed to be a 
violation of the fourteenth amendment, says : 

"The libertj' mentioned in that amendment means not only the right of 
the eitizen to be free from the mère physical restraint of his person, as h,v 
incarcération, but the term is rteemed to embrace the right of the citizen to be 
free in the eniployment of ail his facuities ; to be free to use tliem in ail 
lawful ways; to live and work where lie will ; to earn his livelihood by any 
lawful calling" — citiug similar expressions in cases previously decided. 

The right of every citizen to work where he will, and for whom he 
he will, to sélect not only his employer, but his associâtes, to foUow 
any of the common avocations of life, is one of those inaliénable rights 
formulated in the Déclaration of Independence, and in the Bill of 
Rights, which provides that "ail men are possessed of equal and in- 
aliénable natural rights, among which are life, liberty and the pursuit 
of happiness." This is now a part of the body and letter of the or- 
ganic law of the republic, and is consistent with the thought and spirit 
of its founders. 

Judge Cooley, on Torts (page Sî'S), says : 

"It is a part of every man's civil rights that he be left at liberty to refuse 
business relations with any person whomsoover, wliether tlie refusai rcsts 
upon reason, or is the resuit of whim, caprice, préjudice or malice." 

And the same author, in his work on Constitutional Law (page 237), 
in speaking of the thirteenth amendment, says : 

"It is therefore a just conclusion that any discrimination which narrows to 
one class, vvhlle leaving unrestricted to others the freedom of choice in em- 
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ployments, must be regarded as tbe establishment o£ involuntary servitude, 
and therefore forbidden." 

The Suprême Court of the United States, in the Slaughter House 
Case, 16 Wall. 36, 31 L. Ed. 394, says: 

"The word 'servitude' is of larger mealiing than slavery, as the latter is pop- 
ularly understood in tbis country, and the obvions purpose was to forbid ail 
sbades and conditions of African slavery. It waa very well understood that 
in the form of apprenticeship for long terms as it bas been practiced in the 
West India Islands, on the abolition of slavery by the English government, 
or by reducing slaves to the condition of serfs attaohed to the plantation, the 
purpose of the article might hâve been evaded, If only the word 'slavery' had 
been used." 

And Mr. Justice Field, in his dissenting opinion in the same case, 
says: 

"It is, however, clear that the words 'involuntary servitude' include some- 
thing more than slavery in the strict sensé of the term. They include also 
serfage, vàssalage, villanage, peonage, and ail other forms of coinpulsory serv- 
ice for the beneflt or pleasure of others." 

In the Civil Rights Case, 109 U. S. 3, 3 Sup. Ct. 18, 27 h. Ed. 835, 
Mr. Justice Bradley, referring to a former décision of the same court, 
which had considered the extent of the rights, privilèges, and immuni- 
ties of citizens, which cannot rightfully be abridged by state laws, says : 

"A long list of burdens and disabilities of a servile character incident to 
feudal vàssalage in France, and which were abolislied by the decrees of the 
National Assembly, v^'as presouted for the purpose of sliowing that ail in- 
equalitles and observances exaeted by one man from another was servitude 
or badges of slavery which a great nation, in its effort to establish uuiversal 
liberty, made haste to wipe out and destroy ; but thèse were servitudes im- 
posed by the old law, or by long custom which had the force of law, and ex- 
aeted by one man from another without the latter's consent. Should any such 
servitudes be imposed by a state law, there eau be no doubt that the law 
would be répugnant to the fourteenth amendment, no less than to the thir- 
teenth amendment, nor any greater doubt that Congress had adéquate power 
to forbid any such servitude from being enacted." 

Mr. Tiedeman, in State and Fédéral Control of Persons and Proper- 
ty (volume 2, § 204), says : 

"Every man bas a natural right to hire his services to any one he pleases, 
or to refrain from such hiring, and so likewise it is the right of every one to 
détermine whose services he will hire. «= * * The governmeut therefore 
cannot exert any restraint upon the actions of the parties." 

In Ritchie v. People, 155 111. 98, 40 N. E. 454, 29 h. R. A. 79, 46 
Am. St. Rep. 315, the court says: 

"If an owner cannot be deprived of his property without due process of law, 
he cannot be deprived of any of the essential attributes which belong to the 
right of property without due process of law. Labor is property. The la- 
borer bas the same right to sell his labor and to contract with référence 
thereto as any other property owner. The right of property involves as one 
of its essential attributes the right not only to contract, but also to terminate 
contracts. * * * In view of what bas been said, it cannot be doubted that 
the plaintiff in error, Charles Gillespie, had a right to terminate his con- 
tract, if he had one with Ritchie, subject to civil liability for any termina- 
tion which should be imwarranted. One citizen cannot be compelled to give 
employment to another citizen, nor can any one be compelled to be employed 
against his will. The act of 1895, uow under considération, deprives the em- 
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ployer of the rigbt to terminate his contract with his employé. The right to 
terminate such a contract is giiarantied by the organic law of the state. The 
Législature is forbidden to deprive the employer or employé of the exercise 
of that right. The Législature had no authority to pronounce the perform- 
ance of an innocent act eriminal, when the public health, safety, comfort, or 
welfare is not interfered with. The statute in question says that, if a man 
exercises his constitutional right to terminate a contract with his employé, he 
shall upon hearing be puniahed as for the commission of a crime." 

Adam Smith, in his Wealth of Nations (page 1, c. 10, pt. S), says: 

"The property which every one has in his own labor, as it is tlie original 
foundation of ail other property, so it is tlie niost sacred and inviolable. The 
patrimony of the lîoor man lies in the strength and dexterity of his o^vn 
hands, and to hinder him from employing this strength and dexterity in what 
manuer he thinks proper, without injury to his neighbor, is a plain violation 
of this most sacred property." 

To compel one person to labor for another against his will is legal- 
ized thraldom. It wotild scarcely be contended that Clément could by 
force or threats compel thèse petitioners to work for him against their 
will in payment of their indebtedness. Any such attempt on his part 
would be a direct violation of the act of Congress of March 2, 1867, 
which forbids any attempt, directly or indirectly, to enforce involuntary 
service or labor in liquidation of any debt, and would subject him to 
a eriminal prosecution and to the penalties denounced in that act, and 
the same act déclares null and void the laws of any state or territory 
which hâve theretofore been enacted, or might thereafter be enacted, 
to enforce involuntary service or labor in liquidation of debts. 

To sustain the validity of this statute, it is contended that the viola- 
tion ôf a contract of the nature mentioned therein is a fraud ; that the 
punishment of fraud is within the police power of the state ; and that, 
inasmuch as the petitioners hâve been convicted and are serving a 
sentence for the offense denounced by the statute as a misdemeanor, 
their case falls within the exception of the thirteenth amendment, be- 
ing a punishment for crime whereof the parties hâve been duly con- 
victed. Much stress was laid in the argument upon an opinion of the 
Suprême Court of New Jersey, wherein it is said : 

"I thlnk it one of the most dishonest things a man can be guilty of to re- 
fuse to pay his honest debts, when he has the nieans to do so. Whatever is 
dishonest is fraudulent in foro conscientiœ. * * * Fraud and dishonesty 
are synonymous terms. * * * If he acts unjustly and unlawfully he acts 
fraudulently. An unjust man is a fraudulent man." Ex parte Clark, 45 
Am. Dec. 396, 19 N. J. Law, 648. 

And it is maintained that the failure to perform, after having re- 
ceived advances, etc., the reasonable service willfully and without just 
cause, is a malum in se, and the state has the right to penalize it in re- 
pression of fraudulent practices. It is unnecessary to consider whether 
a statute declaring it to be a misdemeanor to fail to pay debts, or to 
perform contracts generally, will fall within the gênerai police powers 
of the state, for this statute is not of that character. It is directed to- 
wards a single class of citizens, which is arbitrarily singled out, and 
punished for failure to perform certain duties. 

The Suprême Court in Gulf, etc., Railway v. Ellis, 165 U. S. 157, 
17 Sup. Ct. 257, 41 L. Ed. 666, says: 
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"But before a distinction can be made between debtors, and one be punished 
for a failure to pay his debts, while another is permitted to beœme in lilie man- 
ner delinquent, without any punisbment, there must be some différence in the 
obligation to pay, some reason why the duty of payment is more imperative 
in the one instance than In the other. The rule of equality is ignored. * * * 
Unless the Législature may arbitrarily sélect one corporation or one class of 
corporations, one individual or one class of individuals, and visit the penalty 
upon them which is not imposed upon others guilty of like delinquency, this 
statute cannot be sustained ; but arbltrary sélection can never be justifled by 
calllng it classification. The equal protection demanded by the fourteenth 
amendment forbids this." 

And elsewhere in the same opinion (page 158 of 165 U. S., page 
258 of 17 Sup. Ct. [41 L. Ed. 666]), the court says: 

"But a mère statute to compel the payment of Indebtedness does not corne 
withln the scope of police régulations." 

It will be observed that the statute nowhere déclares that a laborer 
violating his contract shall be deemed guilty of a misdemeanor, and 
punished for such violation. It provides in ternis that any laborer, 
etc., "who shall receive advances either in money or supplies and there- 
after wilfuUy and without just caase fail to perform the reasonable 
service required of him by the terms of the said contract, shall be liable 
to prosecution for a misdemeanor." Its whole purpose is to coerce the 
laborer to perform the service required of him by the terms of his 
contract under penalty of prosecution and imprisonment if he fails 
to work. It is a législative judgment enforcing involuntary servitude. 
It does not imprison the laborer because he refuses to pay the debt or 
return the advances, but because he does not continue in an involuntary 
servitude. Under the guise of police power, it compels one person to 
continue against his will to render personal services to another. If 
this act and others of cognate character are sustained, the state may by 
its criminal laws completely nullify and abrogate the main object of 
the amendment prohibiting slavery and involuntary servitude, and es- 
tablish a complète System of peonage. That System, as it existed in 
New Mexico, is described by Davis, in his book, "El Gringo," as : 

"But a more charming name for a species of slavery as abject and oppressive 
as any found upon the American continent. * * * Among the proprietors 
in the country, the master generally keeps a store, where the servant is obliged 
to purchase every article he wants, and thus it is an easy matter to keep him 
always in debt. The master is required to furnish the peon vs^ith goods at the 
market value, and may advance him two-thirds the amount of his monthly 
wages ; but thèse provisions, made for the beneflt of the peon, are in most 
instances disregarded, and he is obliged to pay an enormous price for every- 
thing he buys, and is allowed to run In debt beyond the amount of his wages 
in order to prevent him leaving his master. * * * One of the most objec- 
tionable f eatures Is that the master is not obliged to maintain the peon in 
sickness or old âge. When he becomes too old to work any longer, like an old 
horse who is turned out to die, he can be cast adrlft to provide for himself. 
Thèse are the leading features of peonage, and in spite of the new name it 
bears the impartial reader will not be able to make auything else out of it 
than slavery." 

Counsel for the state attempts to distinguish this act from the Ala- 
bama statute which the Suprême Court of that state, in Toney v. 
State, 67 L. R. A. 286, 141 Ala. 120, 37 South. 332, 109 Am. St. Rep. 
23, declared unconstitutional. That act made it a pénal offense for 
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a person who had contractée! in writing to labor for or serve another for 
any given time, afterwards, without the consent of the other party, and 
without sufficient excuse to be adjudged by the court, to leave such 
other party or abandon such contract or leave or abandon the leased 
premises or land, and to take employment of a similar nature from an- 
other person, and they attempt to draw a distinction between the words 
"without sufficient excuse to be adjudged by the court," and our stat- 
ute, which déclares it a misdemeanor "wilfuUy and without just cause to 
fail to perform the service," etc. We cannot perceive any essential 
distinction between the words "without sufficient excuse," and the 
words "without just cause." 

It is also claimed by counsel that the statute of South Carolina is 
substantially identical with section 4730 of the Code of Alabama of 
1896, which Judge Jones, in his opinion on the Peonage Cases (D. C.) 
123 Fed. 690, held to be constitutional. That section is as follows: 

"Any person entering into a written contract for the performance of any 
acts or service with intent to injure or defraud his employer and thereby 
obtains nioney or persoual property from such employer and with like intent 
and without just cause, and without refunding the money or paying for such 
property, refuses to perfoi'm such act or service, must on conviction be pun- 
Ished as if he had stolen it." 

This Alabama statute, is will be seen, is of a gênerai nature. It ap- 
plies to ail persons who enter into contracts with intent to injure or 
defraud, and déclares that persons who obtain money with such intent 
shall be punished as if they had stolen it. The essence of this statute is 
the obtaining money with f raudulent intent, which in many of the states 
is declared a criminal offense. The essence of the South Carolina stat- 
ute is the coercing of personal service in liquidation of a debt, and the 
cases cited by counsel arising in the state of Georgia, where a statute 
somewhat similar to that of Alabama was under review, illustrate the 
distinction. In Lamar v. State, 47 S. E. 958, 120 Ga. 312, the court 
says: 

"If the act prescribes a punishment for a simple failure of a contractual 
duty, it is beyond the power of the General Assembly ; but, if its purpose is to 
punish for fraudulent and deceitful practices, it is valid, even though the 
fraud or deceit may arise from the failure to con)])ly with the contractual en- 
gagement. The right of the lawmaking power to déclare fraudulent practices 
a crime does not seem to havo been ever seriously questioned. It is reason- 
ably clear that, in enacting the statute now under considération, the législa- 
tive purpose was not to punish one simply for a failure to pay a debt, but was 
to punish the act of securing the money or property of another with a fraud- 
ulent intent not to perform the service, the promise to do which was the con- 
sidération for such money or property." 

Other cases from the same state are to the same effect. Banks v. 
State, 52 S. E. 74, 124 Ga. 15, 2 L. R. A. (N. S.) 1007, where Lump- 
kin. Justice, says: 

"On the face of it, the purpose of the act is to punish fraudulent practices, 
not the mère failure to pay a debt. ïhus considered, it was constitutional, 
otherwise it would not be so." 

The same counsel seemed to consider a phrase of Mr. Justice Brown, 
;n Robertson v. Baldwin, 165 U. S. 275, 17 Sup. Ct. 336, 41 L. Ed. 
153 F.— 63 
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715, as furnishing some support for their view. The passage quoted, 
is this: 

"A breach of a contract for pcrsonal service has not, however, been recog- 
nized in this coimtry as involviug tiie liability to eriminal punishment, exeept 
in the case of sailors and soldiers, and possibly some otliers, nor would public 
opinion tolerate a statute to that efïect." 

And the . argument is that the phrase "possibly some others," fol- 
lowed by the words "public opinion," indicates that the Suprême Court 
recognized that there might be exceptions to the gênerai rule forbid- 
ding involuntary servitude, and that wlierever public opinion tolerated 
such exceptions the courts are bound to recognize that public opin- 
ion as the sole tribunal for the redress of any evils complained of. 

In Robertson v. Baldwin, four seamen, who had been arrested in 
accordance with the provisions of section 4598 of the Revised Statutes, 
sought their release by habeas corpus on the ground that this section 
was in violation of the thirteenth amendment, and the court held that 
this amendment was not intended to introduce any novel doctrine 
with respect to certain descriptions of service which had always been 
treated as exceptional, such as the military and naval establishments, 
or to disturb the rights of parents and guardians to the custody of 
their minor children and wards, and reviewing the history of the mari- 
time law, and the grounds upon which it rested, says : 

"From the earliest historical period, tlie contract of a sailor bas been treated 
as an exceptional one, and Involving to a certain extent his personal liberty 
during the life of the contract. Indeed, tho business of navigation could 
scarcely be carried on withoxit some guaranty beyond the ordinary civil rem- 
édies upon contracts that the sailor will not désert the ship at a critical mo- 
ment or leave her at some place where seamen are impossible to be obtained, 
as Molloy foreibly expresses it, 'to rot in lier ueslected brine.' Such déser- 
tion might involve a long delay of the vessel, while the master is seeking an- 
other crew, and abaudoument of the voyage, and in some cases the safety of 
the sliip itself. Hence the laws of nearly ail maritime nations bave made 
provision for securing the personal attendance of the crew on board and for 
eriminal punishment for désertion or absence without leave during the life of 
the shippiug articles." 

Counsel hâve with apparent seriousness attempted to maintain that 
the case of the petitioners hère is analogous to that of sailors who had 
embarked on a voyage ; that their continuance in the service of their 
employer was as essential to the safety of the crop as the service of 
sailors to the safety of the ship. In other words, that thèse men who 
had made a contract for service last year may be arrested and im- 
prisoned in January, when probably there is not seed in the ground, 
and such arrest be vindicated by the immémorial usage which requires 
sailors to remain at their posts. It may be proper to say that the sec- 
tion of the Revised Statutes above referred to bas been repealed since 
this opinion Vk'as filed, but the lack of analogy between the two classes 
is too apparent to require discussion. 

The fact that there might be exceptions to the gênerai language of 
the thirteenth amendment led the court to attempt to lay down some 
rule whereby in any given case it could be determined whether the in- 
voluntary servitude complained of falls within the inhibitions of the 
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Constitution, and, in answer to the question, where shall the line be 
drawn, the court says : 

"\Ve know of no better answer to make than to say that services whleh 
hâve from time Immémorial been treated as exceptional shall not be regarded 
as within Its purview." 

And from the whole opinion it îs clear that a breach of contract 
for Personal services was not regarded as falling within the excep- 
tion, and manifestly the "public opinion," which the learned justice 
said would not tolerate a statute to that eiïect, was the public opinion 
of the country at large, which had made itself manifest in the amend- 
ment to the Constitution abolishing slavery with ail its badges and 
incidents. 

Another view has been presented with much earnestness, which 
demands considération; and that is: While not denying the jurisdic- 
tion or the power of the fédéral courts to issue habeas corpus to one 
alleged to be restrained of his liberty by a state court in violation of 
the Constitution or laws of thé United States, it is contended that we 
are not bound to exercise this power, that it is a matter of discrétion, 
and that the accused should be put to his writ of error from the high- 
est court of the state. It is a question of great delicacy, for the fédéral 
courts should, and generally do, assume that a state Législature will 
not willfully disregard the Constitution of the United States, and that 
the state courts will perform an obligatory duty and administer justice 
in conformity with that Constitution, and, in the absence of spécial 
and urgent circumstances, the fédéral courts should never allow the 
writ of habeas corpus to be converted into a writ of error to review 
the actions of any of the tribunals which the state has organized for 
the administration of justice. Upon any question which is fairly de- 
batable, and especially upon questions involving merely the rights of 
property, this court would be very reluctant to assume jurisdiction, 
and to déclare an act of the Législature unconstitutional. It has this 
very week refused to do so, where the counsel for a great corporation, 
m an argument of great cogency, has impeached the validity of an 
act of whose constitutionality it had grave doubts ; but in a question 
involving personal liberty, where it has no doubts, and where the cir- 
cumstances are urgent, it cannot refrain, from any considération of 
delicacy, from the performance of a plain duty. The petitioners in 
this case are of the poorest and humblest class of citizens. It would 
be a mockery of justice to say to them: "You must carry your appeal 
from this unjust judgment, first, to the circuit court, then to the Su- 
prême Court of the state, and, if necessary, by writ of error, to the 
Suprême Court of the United States." Their case has been brought 
hère by a young member of this bar, himself belonging to a race that 
in the past has suffered through centuries of injustice and oppres- 
sion, whose heart has been touched by the cry of the lowly, and 
who, apparently at his own cost, from sheer love of liberty and hatred 
of wrong, makes this appeal for the liberty to which they are entitled 
under every sanction of the Constitution and laws of their country. It 
were better that the granité walls which support this court of justice 
be crumbled into dust, than that its doors be closed to such appeal. 
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■V 

Another argument is presented not without its force, and not with- 
out its appeal to state pride, and to those race instincts, which, doubt- 
less, for some wise purpose, are ineradicable ; and that is: That the 
législation complained of is a part of a System of local administration 
in matters of great concern to the industrial life of the state; that 
under our System of local self-government the power of the state in 
that sphère is suprême; and that the white people of the state, now 
charged with the responsibility of its government, being better ac- 
quainted with the negro, his capacities and limitations, can détermine 
better than those outside of it what policy will best subserve his inter- 
est and their own. In much of this contention the writer of this opin- 
ion fully concurs. Other men's dévotion to the state may require 
proofs. The marks of his are written in the lead of its enemies on his 
person. He believes as firmly today as in his younger days tliat local 
self-government is the foundation stone upon which rests the perpetu- 
ity of this republic, and belonging by birth and by the associations of a 
lifetime to that class of slave owners and land holders in whose sup- 
posed interest this législation is enacted, and in whose many virtues 
he has a just pride, and fully conscious of the trials and difficulties 
which still encompass them, and having shared the adverse fortune 
which overwhelmed them ail in a common calamity, it is not without 
profound sympathy that he has looked upon every effort made to sur- 
mount the unparalleled difficulties which eviron two races so dissimilar, 
bound to live on the same soil and under the same laws. The question 
presented does not permit of brief treatment, and the problem present- 
ed is possibly beyond any human solution. The one sufficient answer 
to the argument is that the question of human liberty is not one of 
merely local concern. It rests upon the Constitution of the United 
States, and no duty rests more imperatively upon its courts than to be 
watchful of the constitutional rights of its citizens, and to construe 
liberally ail the provisions for the security of persons and the equality 
of rights, which is the foundation of free government. 

If time permitted, it is believed that it could be demonstrated that 
this législation is as economically unwise as it is constitutionally illégal. 
Our state, through public appropriations and private contributions, is 
now actively and earnestly engaged in promoting immigration. Those 
efforts will be unavailing so long as our statute books hold législation 
tending to create a System of forced labor, which in its essentials is 
as degrading as that of slavery. Désirable immigrants from foreign 
lands look for a land of freedom, where labor is respected and protect- 
ed, and ail the allurements of soil and climate will be vain to tempt 
them to a state where they will be in compétition with forced labor. 
Although in its practicable application this législation affects the negro 
only, in its terms it is directed against ail laborers on farm lands, and 
constitutes a menace surely calculated to repel the coming of white 
men. Communities which hâve attained the highest degree of pros- 
perity hâve no such statutes, and we may be sure that intending im- 
migrants will hâve pointed out to them ail such discriminating lavi^s. 

The lot of the agricultural laborer is at best a hard one. He has 
been called "the brother to the ox." Unceasing toi!, scant rémunéra- 
tion, and dreary isolation hâve a natural tendency to drive him to more 
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inviting fields. Manufacturing establishments, the railroads, lumber 
camps, and phosphate mines drain the best laborer from the fields of 
agriculture, and whatever may be the remedy for existing conditions, 
certainly the remedy is not to be found in statutes which chain him to 
the soil and force him to labor, whether he will or not. Human nature 
revolts at it, and he will escape it if he can. It is by improving his con- 
dition, and not still further degrading it, that the remedy may be found. 

The statute in question violâtes the thirteenth and fourteenth amend- 
ments of the Constitution of the United States, and laws made in pur- 
suance thereof, and is null and void. 

The prisoners are discharged. 
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(District Court, N. J). West Virginia. April 19, 1907.) 

Nos. 794-798. 

1. Carriees — Violation of Interstate Commerce Act — Repusal to Make 
SwiTCH Connections. 

The provisions of Interstate Commerce Act Feb. 4, 1887. c. 104, § 3, 
24 Stat. .380 [U. S. Comp. St. 1901, p. 3155], malcing it unlawful for any 
eominon carrier engaged in Interstate commerce to give any undue or un- 
reasonable préférence or advantage to any particular shipper, or to sub- 
ject any particular shipper to any undue or unreasonable préjudice or dis- 
advantage in any respect whatever, if construed to apply to the affor-rting 
of facilities for shipments, do not subject a railroad company to indict- 
ment under section 10 of the act for its failure or refusai to furnish switch 
connections to a shipper tendering Interstate trafiic for transjxirtation, 
although such connections are fumished to other shippers, where the In- 
dictment does not charge that those demanded are reasonably prac- 
ticable and could be put in with safety and vi'ould furnish suflicient busi- 
ness to justify the expense of their construction and maintenance, nor that 
the person or company asliing for the same offered to pay such portion 
of their cost as is usual and reasonable. 

[Ed. Note. — Duties and liabilities of carriers as to furnishing facili- 
ties for transportation, see note to Harp v. Choctaw, O. & G. R. Co., 
61 O. O. A. 414.] 

}s. INDICTMENT — Description op Offense — Usino Language or Statuts. 

While the offense may be set forth in an indictment in the gênerai lan- 
guage of the statute, it must be accompanied by a statement of ail the par- 
ticulars necessary to show the commission of the crime without uncer- 
tainty or ambiguity. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Indictment and In- 
formation, § 293.] 

3. Carriers — Disorimination Against Shipper — Indiotment for Failure 
to Furnish Cars. 

An indictment against a railroad company, based on Interstate Com- 
merce Act Feb. 4, 1887, c. 104, § 3, 24 Stat. 380 [U. S. Comp. St. 1901, p. 
31Û.J], which charges generally that défendant did Ivnowingly and unlaw- 
fully grant, give, and practice an unreasonable and unjust discrimination 
in respect of the transportation of property in Interstate commerce, by 
failing and refusing to grant, give, and furnish to a particular coal com'- 
pany its proper and rightful share and quota of cars and motive power, 
which it was justly and of right entitled to receive from said défendant. 
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and by granting, giving, and fvirnishiug to certain other coal companies 
and other persons, tlrins, and corporations more tban their respective sliares 
and quota of cars and motive power, to tlie undue and unreasonable 
préjudice and disadvantage of tlie first named couipany, does not allège 
a violation of that part of tlie section relating to the giving of an undue 
or unreasonable préférence or advantage to any particular person, Com- 
pany, or locality, or to any particxilar description of trafflc; nor does it 
sufTiciently charge that défendant subje<::ted any particular coinpauy or any 
particular description of tralïic to any undue or unreasonable préjudice 
or disadvantage, where it allèges no facts showing the rightful share or 
quota of cars and motive power to which the coal conipany charged to hâve 
been so prejudiced was cntitled, or that such compahy at the tinie charged 
was prepared to mal^e sliiinnents and tendered the same and made demand 
for cars and motive jiower for their transportation in Interstate commerce. 

On Demurrers to Indictments and Information and Motions to 
Quash. 

Reese Blizzard, U. S. Atty., and Emmett M. Showalter, Asst. U. S. 
Atty. 

John G. Wilson and John Bassel, for Baltimore & O. R. Co. 

GOFF, Circuit Judge. For reasons appearing in the record of thèse 
cases, on account of the disqualification of the clistrict judge, the ques- 
tions raised by the defendant's demurrers and motions to quash hâve 
been argued and submitted to me for décision. The indictments men- 
tioned, numbered from 794 to 798, inclusive, were duly returned by 
the grand jury on the 2'8th day of April, 1906, and the information 
referred to was by leave of court filed on the 24th day of October, 
1906. Each of the indictments, as also the information, contains two 
counts. Indictment No. 794 reads as follows: 

"United States of America, Northern District of West Virginia — ss. : 

"In tlie District Court of tlie United States for the Northern District of West 
Virginia at tlie April ïerm Thereof, 190(î, at Clarksburg. 

"The grand jurors of the United States, impaneled, sworn and charged at 

the terni aforesaid on their oaths aforesaid présent: That on the day 

of , 100.5, the lialtiniore & Ohio Kailroad Company was and still is a 

corjioration orgaiiized, existing and doing business under and by virtue of 
the laws of the state of Maryland, and was theii and there duly authorized to 
and was doing business under and by virtue of the laws of the state of West 
Virginia in the said district, and that the sald railroad coinpauy was then and 
there engaged in tlie opération of a railroad eonmionly known as the West 
Virginia & ÎPittsburg Eailroad. extending from Clarksburg, in Ilarrison eounty, 
to Buckhannon, in Upshur eounty, and that the said railroad was then and 
there wholly situate and being in the district aforesaid, and that in the opéra- 
tion of the same the said railroad eompany was tlien and there engaged lu 
and was cai'rying and transporting over, ujwn and by meaus thereof Interstate 
commerce, and the said railroad coinpany was then and there a cominon car- 
rier, and as such common carrier was then and there engaged in the earrying 
and transportation of interstate commerce and other freiglits from points 
along the Une of the said railroad andi its branches within the said district 
to xioints and places within and without the state of West Virginia ; and ou ' 
the day and year last aforesaid there was situate on or near the liue of the 
said railroad the mines and works of the Red Rock Fuel Comijany, which said 
Company was then and there the owner of about four thousaiid acres of land 
along anfl adjacent to the said railroad, which said land was then and there 
imderlain witli vaKiable coal of merchantable quality and quaiitity which said 
coal then and there existing under favorable and profitable miuing conditions, 
and the said fuel eompany had then and there and theretofore already opened 
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its mines vipon the said coal lands and erected its miuing plant and equipped 
the same for the mining of coal near to and adjacent to the said railroad, and 
was then and there ready, able and willing to mine and produee, and to con- 
tinue to mine and produce, the coal trom the said mine in great quantities 
to bé càrrjed and trausported to varions markets outside the state of West 
Virginia by means of the said railroad, and had then and there already pro- 
duced and mined great quantifies of coal, to wit, at least seven hundred and 
fifty tons, and tlie same was then and there ready to be so carried and traus- 
ported as aforesaifi, and the said fuel compauy was then and there justly and 
of riglit entitled to hâve sidings. switches, tiim-outs and connections lo and 
with the said railroad company so to enable it, the fuel compauy, to hâve the 
coal then and there produced and mined, and to be produced and mined, by It 
carried and trausported by the said railroad company to the marliiets outside of 
the State of West Virginia, and the said sidings, switches, turn-outs and connec- 
tions were then and there necessary to enable it to hâve said coal so carried 
jiud trausported ; and the said fuel company then and there had nuide due 
and proper application and re(iuest for the said switches, sidiugs, turn-outs 
and conne<:tions to the said railroad company. And tlie said Baltimore & Ohio 
Jîailroad Company beiug then and there engaged in the opération of the said 
railroad, and being then and there such common carrier engaged in the carry- 
iug and transportation of said Interstate commerce by means of and npon and 
over the said railroad, did then and there knowingly and unlawfully practice 
au unreasouable and uujust discrimination in respect of the transportation 
of i]roperty in Interstate commerce over, upon and by means of said railroadi, 
by failing and refusing to grant and gi-s'e and furnish the said Red Roclc Fuel 
Companj-. the said switches, sidings, turn-outs and connections, to the undue 
and inireasonable préjudice and disadvantage of the Red Rock l''uel Compauy, 
contrary to the form of the statute in such case made and provided, atid 
against the peace and dignity of the United States of America. 

"Second count : And the grand jurors aforesaid. upon tlieir oatlis aforosaid, 

do further jiresent on another day, to wit, on the day oi' , in the 

year 190.3, the Baltimore & Ohio Railroad Company was and stlll js a corpora- 
tion orgauined, existing and doing business uiuler and: by virtne of tli<> laws of 
the state of Maryland. and was then and th(M'e duly autliorlzeili to and was dolng 
business under an(i l)y virtuo of the laws of the state of West Virginia in the said 
district, and that the said railroad compauy was then and there engaged in 
the opération of a railroad connnonly known as the l'arkersburg Branch 
Railroad extendhig froui Clarkslmrg. iu ITurrison county, to Bnckhannon, in 
TJpshur county, and that tlie said railroad was then and there wliolly situate 
and being in the district aforosaid, and that in the o)ieration of the same the 
said railroad company was then and there engaged in and was carrying 
and transporting over, upon and by means of Interstate conunerce, and the 
said railroad company was then and there a connnon carrier, and as such 
common carrier was then and there engaged in the carrying and trans- 
portation of Interstate conunerce from points along the Hue of the said rail- 
road witliin tlie said district to iwints and places without tlie state of West 
Virginia ; and on the day and year last aforesaid there was situate on or 
near the Une of tlie said railroad the mines and works of the Red Rock Fuel 
Compîiny, which said company was tlien and there the owner of about fotir 
thousand acres of land along and adjacent to the said railroad, whicli said 
land was then and there underlain with valuable coal of merchaïuable quality 
and quantit.v. which said coal then and there was existing nnder favorable 
and profitable mining conditions, and the said fuel company had then and 
there and thei'etofore already opeued its mines upon the said coal land and 
constructed its mining plant and equii)ped the same for the mining of coal 
near to and adjacent to said railroad and was then and there ready, able and 
willing to mine and jiroduco and to continue to mine and produce the coal 
from the said mine and said land in great quantities to be carried and trans- 
])orted to various markets outside of the state of West Virginia liy means of 
the said railroad, and had tlien and there already produced and mined great 
quantities of coal, to wit, at least seven hundred and flfty tons, and the same 
was then and there ready to be carried and trausported as aforesaid, and the 
said fuel company was then and there justly and of right entitled to hav» 
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sidings, switches, turn-outs and connections to and with the sald raîlroad 
Company, to enable it, the fuel company, to hâve the eoal then and there pro- 
duced and mined, and to be produced and mined, carried and transported by 
the sald raîlroad company to the markets outslde of the state of West Vir- 
ginia, and that the said sidings, switches, turn-outs and connections were then 
and there necessary to enable it to hâve the sald coal so carried and trans- 
ported ; and the sald fuel company then and there had made due and proper 
application and request for the sald switches, sidings, turn-outs and connec- 
tions to the sald raîlroad company. There was then and there sltuated the 
Works and mines of varions and divers other persons, flrms and corporatlo;\s 
on and along the Une of railroads in the said district operated by sald varl- 
ous persons, flrms and corporations, to wit, the works and mines of the South- 
ern Coal & Transportation Company, the Oentury Coal Mining Company, and 
the Falrmont Coal Company, and others to the grand jurors unknown, with 
the same and llke conditions and clrcumstances then and there and theretofore 
as existed and surrounded the Red Rock Fuel Company then and there, and 
which last-named companles, flrms and corporations hâve theretofore been 
given, granted and furnlshed switches, sidings, turn-outs and connections with 
the said railroads whereon each was sltuate to enable each of them, re- 
spectively, to bave the coal so mined and produced by each of thciu carried 
and transported by the said raîlroad company over and upon and by nieans 
of the railroads so operated by it to markets outslde of the state of West Vir- 
ginia. And the said Baltimore & Ohlo Raîlroad Company belng then and 
there engaged in the opération of the sald raîlroad, and being and then and 
there such common carrier engaged in the carrying and transportatlon of the 
sald Interstate commerce by means of and upon and over the said railroad, 
then and there knowlngly and unlawfully did practlce, glve and grant an 
undue and unreasonable préférence and advantage in respect to sidings, 
switches, turn-outs and connections on its said railroad by giving, granting and 
furnishing to the sald Falrmont Coal Company, the Southern Coal & Trans- 
portation Company, and the Century Coal Mining Company sidings, switches, 
turn-outs and connections then and there and theretofore and by refusing and 
failing under sald same conditions and clrcumstances then and there existing 
to give, grant and furnlsh to the said Red Roclc Fuel Company sidings, 
switches, turn-outs and connections to and with the sald West Virginia & 
Pittsburg Railroad, which the said fuel company was then and there justly 
and of right entltled to, to the undue and unreasonable préjudice and disad- 
vantage of the said Red Rock Fuel Company, contrary to the form of the 
statute in such case made and provided, and agalnst the peace and dlgnity of 
the United States of x\merica." 

Indictment No. 795 reads as follows: 

"United States of America, Northern District of West Virginia — ss.: 

"In the District Court of the United States in and for the Northern District 
of West Virginia at the Aprll Terni Thereof, A. D. 1900, at Clarksburg. 

"The grand jurors of the United States impaneled, sworn and charged at 
the term aforesald of the court aforesaid on their oaths ijresent: That on 

the — day of , 1905, the Baltimore & Ohlo Railroad Company was 

and stlU is a corporation organized, existlng and doing business under and by 
virtue of the laws of the state of Maryland, and was then and there duly au- 
thorized to and was doing business under and by virtue of the laws of the 
state of West Virginia in the sald district, and that the said railroad com- 
pany was then and there engaged in the opération of a railroad coiumoniy 
known as the Parkersburg Branch Railroad, extending from Grafton, in 
Taylor county, through the countles of Taylor, Harrison, Doddridge, Ritchie, 
and Wood, to the clty of Parkersburg, in the county of Wood, and that the 
sald railroad with its branches was then and there wholly situate and being 
in the district aforesaid, and that in the opération of the same the said rail- 
road company was then and there engaged in and was carrying and trans- 
portlng over, upon and by means thereof Interstate commerce ; and the said 
railroad company was then and there a common carrier, and as such common 
carrier was then and there engaged in the carrying and transportatlon of 
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interstate commerce and other freights from points along the line of the 
the said railroad and its branches to points and places within and with- 
out the State of West Virginia ; and on the day and year last aforesaid 
there was situa te along the line of the sald railroad and its branches and ad- 
jacent thereto the Pitts Vein Coal Company, the New York Mine Company, 
the Rosemont Coal Company, and the Fairmont Coal Company, and varions 
and divers other persons, flrms and corporations to the grand jurors unknown, 
each respectively engaged as shippers, and in furnishing for shipment, carry- 
ing and transporta tion interstate commerce and other freights over, upon and 
by means of the said railroad from points on the said railroad and its 
branches to points and places within and without the state of West Virginia. 
And the said Baltimore & Ohio Railroad Company being then and there en- 
gaged in the opération of the said railroad, and being then and there such 
common carrier engaged in the carrying and transportatlon of interstate com- 
merce and other freights by means of and upon and over the said railroad, 
did then and there knowingly and unlawfully grant and give and practice an 
unreasonable and unjust discrimination in respect of the transportatlon of 
property in interstate commerce over, upon and by means of the said rail- 
road, by failing and refusing to grant, give and furnish to the Pitts Vein Coal 
Company its proper and rightful share and quota of cars and motive power 
which it was justly and of right entitled to receive from the said railroad 
company for the carrying aud transportatlon of property in interstate com- 
merce then and there proposed and intended by the Pitts Vein Coal Company 
to be shipped over, upon and by means of said railroad from points on the 
said railroad to points and places within and without the state of West Vir- 
ginia, and by giving, granting and furnishing to the said New York Mine Com- 
pany, said Rosemont Coal Company, and said Fairmont Coal Company, and 
to the other said flrms, persons and corporations situate and being as afore- 
said and to the grand jurors unknown, more than each of their respective 
proper and rightful share and quota of cars and motive power, and more than 
each were respectively and of right justly entitled to receive from the said 
railroad company as shippers, for the carrying and transportation of prop- 
erty in interstate commerce aud other freights over and upon and by means 
of the said railroad from points on the said railroad and its branches to 
points and places within and without the state of West Virginia, to the undue 
and unreasonable préjudice and disadvantage of the Pitts Vein Coal Com- 
pany, coutrary to the form of the statute in such case made aud provided, 
and against the peace and dignity of the United States of America. 

"Second count: And the grand jurors aforesaid, upon their oaths afore- 
said, do further présent that on another day, to wit, on tUe — day of 

, in the year 1905, the Baltimore & Ohio Railroad Company was and 

still is a corporation organized, existing and doing business nnder and by vir- 
tue of the laws of the state of Maryland, and was then and there duly au- 
thorized to and was doing business under and by virtue of the laws of the 
state of West Virginia in the said district, and that the said railroad com- 
pany was then and there engaged in the opération of a railroad commonly 
known as the Parkersburg Branch Railroad, extending from Grafton, in Tay- 
lor county, through the counties of Taylor, Harrison, Doddridge, Ritchie, and 
AVood, to the city of Parkersburg, in the county of Wood, and that the said 
railroad with ail its branches was then and there whoUy situate and being in 
the district aforesaid, and that in the opération of the same the said railroad 
company was then and there engaged and was carrying and transporting over, 
upon and by means thereof interstate commerce, and the said railroad Com- 
pany was then and there a common carrier, and as such common carrier was 
then and there engaged in the carrying and transportation of interstate com- 
merce and other freights from points along the line of the sald railroad and 
its branches to points and places within and without the state of West Vir- 
ginia ; aud on the day and year last aforesaid there was situate along the 
Une of the said railroad and its branches and adjacent thereto the Pitts Vein 
Coal Company, the New York Mine Company, and the Rosemont Coal Com- 
pany, and various and divers other persons, flrms and corporations to the 
grand jurors unknown, each, respectively, engaged as shippers and in fur- 
nishing for shipment, carrying aud transportation interstate commerce and 
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otlier freiglits over, upon and by means of the said raiiroad from points on 
the said raiiroad aud its brnnclips to iwiut» and places witliin and witliont 
the State of West Virginia ; and the said Baltimore & Ohio Raiiroad Comiiany 
heing then and tliere engaged in the opération of the said Parlîersbiirg Brandi 
Raiiroad Company, and being then and there said oonnnon carrier engaged iu 
the earrying and trans])ortati()n of Interstate connneree and ofher freiglits by 
means of aud upon and over the said raiiroad. did then and there knowingly 
and unlawfully give, grant ami practice an nndue and uiireasoHaWe préférence 
and advautage in respect to a division, allotment, apportionment and furnish- 
Ing of cars and motive power owned. controlled iind nsed by the said raiiroad 
Company upon and over the said raiiroad by giving, granting and turnisl>ing to 
the said New York Mine Company, the said Kosemont Ooal Company, and the 
said Fairmont Coal Company, and to the said other uid^nown ])ersons. lirm« 
and corporations situate and being and unknown, as aforesaid, more tlian 
eaeh of their respective proper and rightful share and quota of cars and mo- 
tive power, and more than each were respectively and of riglit .l'ustly entitled 
to receive from the said raiiroad as shippers. for the earrying and transpor- 
tation of propert.v in Interstate commerce and otlier freights over and upon 
and by means of the said raiiroad and its branches from points On the line of 
the said raiiroad to points and places within aud witliont the state of West 
Virginia ; and by failiug and refusing to grant, give iind fnrnish upon duo aud 
liroper request and apiilication therefor to the said Pitts Vein Coal Company 
Its proper and rightful share and quota of cars and motive power which it 
was justly and of right entitled to receive from the said raiiroad company 
for the earrying and transportation of property in Interstate coiumeree, and 
then and there proposed and intended by said l'itts Vein Coal Company to bo 
shipped over, upon and by means of said raiiroad and its branches to points 
and places within and witliont the state of West Virginia, to the nndue and 
unreasonable pre.iudiee and disadvantage of the Pitts Vein Coal Company, con- 
trary to the forni of the statute of such ease niade and provided, and against 
the peace and dignity of the United States of America." 

Indictments 796, 797, and 798 are in effect similar to indictment 
No. 795 ; the only différence being as to tlie names of the différent 
branches of the Baltimore & Ohio Raiiroad, and of the names of the 
coal companies located along the same, alleged to hâve been unrea- 
sonably discriminated against and in favor of. 

The information reads as follows: 

"ïhe United States of America, Xortheni District of West Virginia— ss.: 
"In the District Court of the United States iu and for the Xortheni District of 

West Virginia, at the October Terni Thereof, A. D. 1906, at Clarksburg. 

"Reese Blizzard, the attorney of the United States of America for the North- 
ern district of West Virginia, hère comes and gives the court to uuderstaud 

and be informed: Tliat heretofore, to wit, on the — day of , in the 

year of 1905, the Baltimore & Ohio Raiiroad Company was, and still is, a 
corporation, organized, existing and doing business under and by virtue of 
the laws of the state of Maryland, and was then and there duly authorized 
to and was doing business under and by virtue of the laws of the state of 
West Virginia in said Northern district of West Virginia ; and that the Graf- 
ton & Belington Raiiroad Company was, and still is, a corporation, organized, 
existing and doing business under and by virtue of the laws of the state of 
West Virginia, and was then and there duly authorized and was doing busi- 
ness in sàid district; and that the said Baltimore & Ohio Raiiroad Company 
and the said Grafton & Belington Raiiroad Company were then aud there en- 
gagea in the opération of a raiiroad commonly tknown as the Grafton & Beling- 
ton Raiiroad, extendiiig from Grafton, Tayloi- county, to Belington, iu Bar- 
bour couuty ; and that the said raiiroad and ail its branches were then and 
there whoUy situate and being in the district aforesaid; and that the said 
raiiroad companies then and there owned, possessed and had control of a 
large amount and uumber of cars, rolling stock and motive power, the exact 
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amount and number of which is to the said attorney of the United States un- 
known, and it tlien and there became and was the duty of the said raiiroad 
companies to make a fair and équitable distribution and apportionment of the 
cars, roUing stock and motive iwwer so owned and possessed l)y theni, among 
the persons, firms and corporations hereinafter nientioned, cacli of whoni 
were then and there engaged as shippers and furnisliing for sliipnient rnter- 
state commerce, as hereinafter stated ; and that iu tlie opération of the said 
raiiroad the said raiiroad companies were then and there engaged in and 
were earrying and transportlng over, upon and by means tliereof Interstate 
commerce ; and that the said raiiroad companies were then and there com- 
mou carriers, and as such common carriers were then and tliere engaged in 
the earrying and transportation of Interstate conunerce and other freights 
from points along the line of said raiiroad and its branches to points and 
places wlthout the state of West Virginia, to wit, to points and places in the 
States of Ohio, Maryland, New York and other states of the United States to 
the attorney of the United States unknowu ; and that on the day and year 
last aforesaid there was situate along the line of said raiiroad and its 
branches, and adjacent tliereto, the l'hilipjn Coal Mining Company, the Cen- 
tury Coal Company, the Southern Coal & Transportation Company and varions 
and divers other persons, firms and corporîitions to the said attorney of the 
United States unknown, each, respeetively, then and there engaged as ship- 
pers and in furnisliing for shipment, earrying and transportation, Interstate 
commerce, over, upon and by means of the said raiiroad from points on the 
said raiiroad and its branches to points and places without the state of West 
Virginia, to wit, to points and places within the states of Ohio, Maryland, 
New York and divers other states of the United States to the said attorney of 
the United States unknown ; and that each of the said persons, firms and 
corporations were then and there producing and fimiishing tlie said freights 
and Interstate commerce for shipment under similar circumstam'es and con- 
ditions; and that the said Baltimore & Ohio Raiiroad Company and tlie said 
Grafton & Belingtou Raiiroad Company being then and there engaged in the 
opération of the said raiiroad, and being then and there such common car- 
riers engaged in the earrying and transportation of Interstate commerce and 
other freights by means of and upon and over said raiiroad, and it being 
then and there the duty of the said raiiroad companies to furnish to the 
Phllippi Coal Mining Company its proper allotment and quota of cars and 
motive power for the shipment of freight and Interstate conunerce, the exact 
amount and number of which is to the said attorney of the United States un- 
known, did then and there knowingly and unlawfully grant. glve and practice 
an unreasonable and unjust discrimination in respect of the transportation of 
Interstate commerce over, upon and by means of said raiiroad, by failing and 
refusing to grant, give and furnish to the said Philippi Coal Mining Company 
its proper and rigiitful share of cars and motive iwwer which it was justly 
and of right entitled to reçoive from said raiiroad companies for the earry- 
ing and transportation of property in Interstate commerce then and there pro- 
posed and intended by it to be shipped upon, over and by means of the said 
raiiroad from points on the said raiiroad and its branches to points and places 
without the state of West Virginia, to wit, to points and places within the 
states of Ohio, Maryland, New York and divers other states of the United 
States to the said attorney of the United States unknown, and by giving. 
granting and furnishing to the said Century Coal Company and said Southern 
Coal & Transportation Company and said other tirms, persons and corpora- 
tions, situate and being as aforesaid, more thau each of their respective proper 
and rlghtful share and quota of cars and motive power, the exact number and 
amount of which is to said attorney of the United States unknown, and more 
than each were respeetively and of right justly entitled to receive from the 
said raiiroad companies as shippers for the earrying and transportation of 
property in Interstate commerce and other freights, over, upon and by means 
of the said raiiroad from points on the said raiiroad and its branches to points 
and places without the said state of West Virginia, to wit, to points and places 
within the states of Ohio, Maryland, New York and divers other states of 
the United States to the said attorney of the United States unknown, to the 
undue and unreasonable préjudice and disadvantage of the said Philippi Coal 
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Mining Company, contrary to the form of tlie statute in such case made and 

provicled, and against the peace and dignity of the United States of America. 

"Second count: And the attorney of the United States aforesaid hère cornes 

and gives the court to raiderstand and be informed that on another day, to 

wit, on the ■ day of , in the year 1005, the Baltimore & Ohio Kail- 

roàd Company was, and still is, a corporation, organized, existing and doing 
business under and by virtue of the laws of tlie state of Maryland, and was 
then and there duly authorized to and was doing business under and by 
virtue of tlie laws of the state of West A''irginia in said Northern district of 
West Virginia; and that the Grafton & Belington Railroad Company was, 
and still is, a corporation organized, existing and doing business xmder and 
by virtue of the laws of the state of West Virginia in the said district; and 
that the said railroad companies were then and there engaged in the opération 
of a railroad commonly known as the Grafton & Belington Railroad, extending 
from Grafton, in Taylor county, to Belington, in Barbour county, and the 
said railroad with ail its branches -wiis then and there wholly situate and be- 
ing in the district aforesaid ; and that the said railroad companies then and 
there owned, possessed and had control of a large amount and number of cars, 
rolling stock and motive power, the exact amount and number of which is to 
the said attorney of the United States unknown, and it then and there be- 
came and was the duty of the said railroad companies to make a fair and 
équitable distribution and apportionment of the cars, rolling stoclc and mo- 
tive power so owned and possessed by them, amoug the persons, firms and 
corporations hereinafter mentioned, each of whom were then and there en- 
gaged as shippers and furnishing for sliipment Interstate commerce, as here- 
inafter stated ; and that in the opération of the said railroad the said rail- 
road companies were then and there engaged and were carrying and trans- 
porting over, upon and by means thereof Interstate commerce, and the said 
railroad companies were then and there common carriers, and as such com- 
mon carriers were then and there engaged in the carrying and transporta- 
tion of interstate commerce and other freights from points along the Une of 
said railroad and its branches to points and places without the state of West 
Virginia, to wit, to points and places within the states of Ohio, Maryland, 
New York and divers other states of the United States to the said attorney 
of the United States unknown ; and that on the day and year last aforesaid 
there was situate along the Une of the said railroad and its branches, and 
adjacent thereto, the Philippi Coal Mining Company, the Century Coal Com- 
pany, the Southern Coal & Transportation Company and varions and divers 
other persons, firms and corporations to the said attorney of the United States 
unknown, each, respectively, engaged as shippers and in furnishing for ship- 
ment, carrying and transportât ion interstate commerce and other freights 
over, upon and by means of the said railroad and its branches from points on 
tlie said railroad and its branches to points and places without the state of 
West Virginia, to wit, to points and places within the states of Ohio, Mary- 
land, New York and divers other states of the United States to the said attor- 
ney of the United States unknown ; and that each of the said persons, firms 
and corporations were then and there producing and furnishing the said 
freights and interstate commerce for shipment under similar circumstances 
and conditions ; and that the said Baltimore & Ohio Railroad Company and 
the said Grafton & Belington Railroad Company being then and there en- 
gaged in tlie opération of the said Grafton & Belington Railroad, and being 
then and there said common carriers engaged in the carrying and transpor- 
tation of interstate commerce and other freights by means of and upon and 
over the said railroad, did then and there knowingly and unlawfully give, 
grant and practice an undue and unreasonable préférence and advantage in 
respect to a division, allotment, apportionment and furnishing of cars and mo- 
tive power owned, controlled and used by the said railroad companies upon 
and over said railroad, by giving, granting and furnishing to the said Cen- 
tury Coal Company and Southern Coal & Transportation Company and to the 
said other unknown persons, firms and corporations situate and being as 
aforesaid, more than each of their respective, proper and rightful share and 
quota of cars and motive power, the exact number and amount of which is to 
:the said attorney of the United States unknown, and more than each were 
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respectively and of right justly entitled to receive from the said railroad eom- 
panies as shippers for the carrying and transportation of property in Inter- 
state commerce and other freights over, upon and by means of said railroad 
and its branclies from points on the line of said railroad to points and places 
without the state of West Virginia, to wit, to points and places within the 
States of Ohio, Maryland, New York and divers other states of the United 
States to the said attorney of the United States unknown, and by failing and 
refusing to graut, glve and furnish upon due and proper recjuest and applica- 
tion therefor, to the Philippi Goal Mining Company, its proper and riglitful 
share and quota of cars and motive power, the exact number and amount of 
which is to the said attorney of the United States unknown, and which it was 
justly and of right entitled to receive from the said railroad companies for 
the carrying and transportation of property in Interstate commerce and then 
and there proposed and intended by said Philippi Coal Mining Company to be 
shipped over, ui)on and by means of said railroad and its branches to points 
and places without the state of West Virginia, to wit, to points and places 
within the states of Oliio, Maryland, New York and divers other states of the 
United States to the said attorney of the United States unknown, and which 
it was then and there the duty of the said railroad companies to furnish to the 
said Philippi Coal Mining Company, to the undue and unreasonable préjudice 
and disadvantage of the said Philippi Coal Mining Company, contrary to the 
form of the statute in such case mado and jjrovided, and against the peace 
and dignity of the United States of America." 

To each count of each indictment the défendant has demurred. The 
défendants named in the information move to quash the same. A de- 
mtirrer has also been filed to each count of the information. Thèse 
prosecutions are based on sections 3 and 10 of the Interstate Commerce 
Act of February 4, 1887, chapter 104, 34 Stat. 380, 382 [U. S. Comp. 
St. 1901, pp. 3155, 3160], and acts amendatory thereof. Said third 
section makes it unlawful for any common carrier subject to the pro- 
visions of the interstate commerce act to make or give any undue or 
unreasonable préférence or advantage to any particular person, Com- 
pany, fîrm, corporation, or locality; it also makes it unlawful for any 
such common carrier to make or give any undue or unreasonable préf- 
érence or advantage to any particular description of trafïic in any re- 
spect whatsoever ; and it also déclares it to be unlawful for such car- 
rier to subject any particular person, company, firm, corporation, or 
locality, or any particular description of traffic, to any undue or un- 
reasonable préjudice or disadvantage in any respect whatsoever. 

Which of thèse offenses does indictment No. 794 charge the défend- 
ant with having committed? Was it the intention of Congress, by the 
language used in said section 3, to render the défendant liable to a 
criminal prosecution for its failure or refusai to make the switch con- 
nections referred to in this indictment? It is at least questionable, but 
I do not find it necessary to détermine that point, for, should I answer 
the question in the affirmative, I would still be compelled to sustain 
the demurrer to the indictment and to each count thereof, for the rea- 
sons I shall now state. In substance, the count allèges that the défend- 
ant did knowingly and unlawfully practice an unreasonable and un- 
just discrimination in respect of the transportation of property in in- 
terstate commerce over, upon, and by means of its railroad, by failing 
and refusing to grant, give, and furnish the Red Rock Fuel Company 
switches, sidings, turn-outs, and connections, to the undue and un- 
reasonable préjudice and disadvantage of said company. The act of 
June 39, 1906, clearly refers to the state of facts described in this in- 
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dictment; but that statute is not applicable, as it was enacted subse- 
quently to the commission of the alleged offense. That act requires 
ail railroad companies, upon the application of any shipper tendering 
Interstate trafific for transportation, to eonstruct, maintain, and operate 
upon reasonable terms a switch connection with any private side track 
which may be constructed to connect with said railroad, where such 
connection is reasonably practicable, and can be put in with safety, 
and will furnish sufhcient business to justify the construction and 
maintenance of the same ; and further requires the common carrier to 
furnish cars for the movement of such traffic, to the best of its ability, 
without discrimination in favor of or against any such shipper. It 
also provides that, if the common carrier shall fail to install and operate 
such switch or connection, the shipper may apply to the Interstate 
Commerce Commission to hâve such matter investigated, the prac- 
ticability of such connection determined, and the reasonable compensa- 
tion that should be paid therefor ascertained. This provision of the act 
of June 29, 1906, seems to bave been intended to cover conditions not 
provided for by previous législation, and the care with which it is drawn 
at least indicates the character of the facts which should exist in ail 
cases where switch connections are asked for, at the same time fur- 
nishing the substance of the allégations that an indictment charging 
an offense of this character should contain. Now, if it be conceded 
that section 3 of the act of February 4, 1887, may be construed to re- 
quire railroad companies to furnish switch connections in order to' pre- 
vent any particular person or company from suft'ering undue and un- 
reasonable préjudice and disadvantage in the cônduct of his or its 
business, still would it not be absolutçly essential in an indictment 
drawn undet it, alleging such undue and unreasonable préjudice and 
disadvantage, by refusing to make switch connections, to charge that 
such connections could hâve been reasonably and saf ely made, that 
they were practicable, and that they would bave furnished the traffic 
to justify them from a business point of view, and also that the per- 
son or Company asking for said connections was able to, and had of- 
fered to, pay the reasonable portion of the charges and expansés nec- 
essarily connected with the making and maintaining of such connec- 
tions properly and usually paid by such person or company under 
similar circumstances ? The allégation that the Red Rock Fuel Com- 
pany was justly and of right entitled to bave sidings, switches, turn- 
outs, and connections to and with the defendant's railroad does not, 
as is claimed by counsel, obviate the necessity of alleging that, when 
said company made application and request for such switches, sidings, 
turn-outs, and connections, they could be reasonably and profitably 
made, and that the company so asking for them was able and willing 
to provide its due share of the reasonable cost connected therewith, as 
has been the custom existing between such companies and common 
carriers. So it foUows that, even if the statute referred to is applicable, 
nevertheless the indictment is defective in both of its counts. Besides, 
the second count of this indictment is bad, because of oversight or 
clérical error in the description of the railroad to and with which the 
sidings, switches, turn-outs, and connections were desired and refused ; 
the nameof the West Virginia & Pittsburg Railroad being used in said 
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count, instead of that of the défendant. The demurrer to indictment 
No. 794 will be sustained. 

I do not find it necèssary to discuss and dispose of a number of the 
questions raised and argued by counsel, relating to the demurrers to 
the counts of the remaining indictments, and to the information, as 
the conclusion I reach obviâtes the necessity of doing so. Nor will it be 
necèssary to consider each count separately as concerning the points 
I do dispose of. The action I take regarding one applies directly to 
each and ail of the remaining counts of each of the prosecutions re- 
ferred to. 

Ail of the counts charge that the défendant did knovvingly and un- 
lawfully grant, give, and practice an unreasonable and unjust dis- 
crimination in respect of the transportation of property in Interstate 
commerce, by failing and refusing to give, grant, and furnish to a 
particular coal company its proper and rightful share and quota of 
cars and motive power, which it was justly and of right entitled to 
receive from said défendant, and by giving, granting, and furnish- 
ing to certain other coal companies, and other firms, persons, and cor- 
porations, more than their respective share and quota of cars and mo- 
tive power, to the undue and unreasonable préjudice and disadvantage 
of the particular coal company first mentioned. Thèse counts do not 
allège a violation of that part of said section 3 relating to the making 
or giving of any undue or unreasonable préférence or advantage to 
any particular person, company, or locality. If such was intended, the 
count is clearly bad, for it does not allège such préférence, but sets out 
the giving and granting of "an unreasonable and unjust discrimina- 
tion in respect of the transportation of property in interstate com- 
merce," by failing to give one company its proper share of cars, while 
it gives the other companies more than their share of such cars, to the 
undue and unreasonable préjudice of the former company. It is not 
claimed that thèse counts are founded on that part of the section that 
inhibits a common carrier from making or giving any undue or unrea- 
sonable préférence or advantage to any particular description of traffic. 
This part of the section relates to the property transported, and does 
not apply to either the method of transportation or the rate charged 
therefor. 

Do thèse counts, then, charge that the défendant did subject any 
particular company or person, or any particular description of traffic, 
to any undue or unreasonable préjudice or disadvantage, in any re- 
spect whatsoever? There seems to hâve been an effort to include in 
each of thèse prosecutions ail of the descriptive words used in refer- 
ring to the various offenses created by the said third section of the 
act of February 4, 1887, as if thereby, most assuredly, an offense of 
some character would be alleged. There is certainly much in the 
various counts that could with propriety, and under the rules of 
good pleading, hâve been omitted. I am, however, unable to sus- 
tain the contention of counsel for défendant that each of said counts 
allège two separate offenses. On the contrary, it is with much tribu- 
lation, and with great doubt, that I reach the conclusion that one 
separate offense is particularly referred to, though I am quite sure 
that the facts relating thereto are not fuUy and sufficiently set out. 
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As I construe and conclude to read the first count of indictment No. 
795, the défendant is alleged to hâve subjected the Pitts Vein Coal 
Company to an undue and unreasonable préjudice and disadvantage, 
by giving an unreasonable discrimination relative to the transporta- 
tion of property in interstate commerce, by refusing to furnish said 
Company vi^ith the cars due it, and by furnishing other companies 
with more than the cars due them. In reaching this conclusion, I 
necessarily regard the redundancy of language to which I hâve referred 
as surplusage, treating it as entirely unnecessary, and not of itself 
vitiating the count. The indictments I novi^ consider, as well as the 
information, are, I conclude, drawrn under the last clause of section 3 
of said act of February 4, 1887, which, as I hâve said, makes it un- 
lawful for < common carrier to subject any particular person, Com- 
pany, firm, corporation, or locality, or any particular description of 
traffic, to any undue or unreasonable préjudice or disadvantage in 
any respect whatsoever. But, while they are founded on this pro- 
vision of the statute, do they with sufficient clearness, and with the 
particularity required in criminal procédure, describe the offenses in- 
tended to be alleged ? The district attorney, claiming that the offense 
has been chargea in the language of the statute said to be violated, 
insists that therefore it is sufficient. It is true that if the language 
of a statute, according to the natural import of the words used in it, 
is fully descriptive of the offense, then ordinarily it is sufficient in 
alleging the commission of the crime created or punished by it. Pot- 
ter V. United States, 155 U. S. 438, 15 Sup. Ct. 144, 39 L. Ed. 314. 
The rule that an indictment for a statutory misdemeanor is suffi- 
cient, if the language of the statute is used in charging the offense, 
is limited to cases where such words fully set forth ail the assign- 
ments necessary to constitute the offense intended to be punished, 
without uncertainty or ambiguity. Evans v. United States, 153 U. S. 
584, 14 Sup. Ct. 934, 38 L. Ed. 830. The indictment should leave no 
doubt in the minds of the accused and the court of the exact offense 
intended to be charged, so that the défendant may not only know 
what he is called upon to meet, but also that a plea of former acquittai 
or conviction can be shown with accuracy by the record. United 
States V. Simrhons, 96 U. S. 360, 24 L. Ed. 819; United States v. 
Hess, 134 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516. While the offense 
may be set forth in the gênerai language of a statute, nevertheless 
it must be accompanied by a statement of ail the particulars required 
to constitute the crime. Potter v. United States, supra; United 
States v. Benson, 70 Fed. 591, 17 C. C. A. 293; Peters v. United 
States, 94 Fed. 127, 36 C. C. A. 105; Jackson v. State, 91 Wis. 261, 
64 N. W. 838. 

Does the language used in this statute and in this count fully in- 
form the défendant of the spécial offense with which it is charged? 
Does it enable the défendant to prépare its défense? The count 
fails to give the particulars of the alleged "unreasonable and unjust 
discrimination," and of the "undue and unreasonable préjudice" set 
forth in it. Such particulars are matters of real substance, and not 
of mère form. What was the proper and rightful share and quota 
of cars and of motive power that the Pitts Vein Coal Company was 
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entitled to? What was the proper and rightful share of cars and mo- 
tive power that the New York Mine Company, the Fairmont Coal 
Company, and the other companies mentioned were entitled to? It 
is alleged, in effect, that the Pitts Vein Goal Company received less 
than its share, and that the other companies received more than their 
sliares. To sustain this count the prosecution must show thèse respec- 
tive quotas, and must, in order to convict the défendant, prove the 
capacity of each mine for output of product for shipment, in order 
to demonstrate that the one had less, and the other more, than their 
respective shares of cars and motive power. The grand jury must 
hâve had before it testimony tending to show the capacity and rating 
for output and shipment of the company discriminated against, as 
well as the like capacity and rating of the companies favored, else how 
could it allège that the one received less, and the others more, than 
their respective share of cars and motive power? In the absence of 
such évidence, how could the indictments hâve been returned? The 
présence of witnesses familiar with the capacity of each mine could 
hâve been easily obtained, and likely they were duly examined be- 
fore the jury. Such matters, relating as they do to the very substance 
of the ofifense charged, should hâve been set forth in the indictment, 
for the défendant was entitled to be advised concerning them, in order 
to prépare for its défense. An allégation that such information "is 
to the jurors unknown" would be tantamount to admitting that there 
was not sufficient testimony on which to found an indictment, and 
that a conviction could not be secured if one were returned. It is likely 
true that the pleader would be unable to give the exact number of 
cars or the motive power the coal company was entitled at différent 
times to receive f rom the railroad company ; but it is certainly true 
that the percentage of cars and power that each company should 
hâve received, by virtue of its capacity and rating, could bave been 
and should hâve been alleged, for such capacity and such rating must 
bave been ascertained before a shortage of allotment could hâve oc- 
curred. The facts that I bave thus referred to are necessary to consti- 
tute the offense created by the statute, and the mère conclusions of 
law alleged in the count will not suffice. 

In the Cruikshank Case, 92 U. S. 543, 557, 23 L. Ed. 588, the Su- 
prême Court of the United States, speaking through Mr. Chief Jus- 
tice Waite said: 

"In criminal cases, proseeuted under the laws of the United States, the ac- 
cused has the constitutional right 'to be informed of the nature and cause of 
the accusation.' Amendment 6. In United States v. Mills, 7 Pet. 142, 8 L. Ed. 
636, this was construed to mean that the indictment must set forth tlie offense 
'with clearness and ail necessary certainty, to apprise the accused of the crime 
with which he stands charged,' and in United States v. Cook, 17 Wall. 174, 21 
L. Ed. 538, that 'every ingrédient of which the offense is eomposed must be 
accurately and clearly alleged.' It is an elementary principle of criminal 
pleading that, where the définition of an. offense, whether it be at common 
law or by statute, 'includes generic ternis, it is not sufficient that the indict- 
ment shall charge the offense in the same generic terms as in the définition ; 
but it must State the species — it must descend to particulars.' 1 Aroh. Cr. 
Pr. & PI. 291. The object of the indictment is, first, to furnish the accused 
with such a description of the charge against him as will enable him to make 
his défense, and avail himself of his conviction or acquittai for protection 

153 F.— 64 
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againgt 'a îurther prosecutiou for the Ssïme cause ; and, second, to iuform the 
Court <5Ê the faets âlleged» so that it may décide wliether tliey are suffleient 
in law to support a conviction, if one sLould be liad. For tliis, tacts are to 
be stated, nbt conclusions of law alone. , A crime is made up of acts and in- 
tent, and thèse niust be set forth in the indictnient, with reasonable ijarticu- 
larity of time, place, and circuuistances." 

It does not follow as a niatter of course, and as matter of law, that 
because the Pitts Vein Coal Company is located along the roadbed of 
the Baltimore & Ohio Railroad Company, or of one of the companies 
it Controls and opérâtes, and because it was at some time ready and 
willing to mine and ship coal as interstate commerce, that it was the 
duty of the Baltimore & Ohio Railroad Company to furnish said coal 
Company with cars and motive power at ail times. The coal company 
may be ready, willing, and able to provide shipments for such cars at 
one time, and still be incapacitated for so doing at other times. Such, 
in fact, is frequently the case with many shippers of property for inter- 
state, commerce, and hence it would be useless and needlessly ex- 
pensive for the common carrier to provide for such shipments, unless 
it had been duly advised that the shipper was prepared to ship, and re- 
quired cars and power for that purpose. In my judgment the count 
sliould allège that the Pitts Vein Coal Company was at the time charg- 
ed prepared to make such shipments, and that it in due time made de- 
mand on the railroad company for cars and' motive power, tendering 
at the same time for shipment its coal for transportation as interstate 
commerce. 

For the reasons indicated, I fînd it to be my duty to hold that ail 
of the counts of each indictment, as well as both of the counts of the 
information, are defective. 

Hence it follows that the défendants' demurrers will be sustained. 



THE WESTIIALL. 
(District Court, E. D. Virginia. March 2, 1899.) 

1. Collision— BuBDENED Vessbl— Steamer and Tug witii Tows. 

As between a steamer and a tug with a cumbersome tow, the latter bas 
the right of way, and upoii the steamer is imposed the responsibility of 
exercising extra précaution to avoid collision. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 7.5.] 

2. Same — Defekse to Liability. 

Précautions required by law to be taken when there Is risk of colli- 
sion must be taken in time to be effective against such risk, or they will 
constitute no défense tp liability it collision occurs. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 15.] 

3. Same— ïdw on Wbong Siue of Ciiannel. 

The fact that a tug with a large tow was on the wrong side of the chan- 
nel, if admitted, would not prevent a recovery for a collision with a 
meeting steamship which, having the tug. and tow in tull sight in the day- 
time for a distance of 2% miles, violated her plain duty to keep ont of 
the way, as she might readily hâve done. 

[Ed. Note.— For cases in poiut, see Cent. Dig. vol. 10, Collision, § 34.] 

4. Same-t-Contbibutoby Fault— Evidence to Establish. 

Where the vessel on which rested the burden to avoid a collision was 
; ehargeable with faults suffleient in themselves to account for the colli- 
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sion which occurred, slie cannot escape liability on the siigsestiou of 
possible faults on the part oï the other vessel, which is entitled to the 
beneflt of ail reasonable doubts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 42. | 

5. Same — Evidence Consideeed — Steamer and Meeting ïow. 

A tug with seven barges in tow i)assiug down Elizabeth river in the 
daytime found it ueeessary to cross to the western side of the chauiiel 
in order to take lier tow to an anekorage on tlie Newport Xews flatw, 
and had passed entirely out of the deep-water channel with ail of her 
tows, except the last, which was still froni 12.") to 150 feet lu the channel, 
when it came into collision with the steamsliip Westhall iiassing up the 
channel. The channel was at tlie place 500 feet wide, and the tow had 
been in view of the Westhall for a distance of 2% miles. ïlie wind was 
from the west, and the tide flood, which somewhat retarded the niovement 
of the tow to the westward. HcM, that it was the dnty of the Westhall 
to either stop at a safe distance initil the barge was clear of the chan- 
nel or to keep to the eastward, as she could easily hâve donc, and that 
sbe was solely in fault for the collision. 

In Admiralty. Suit for collision. 

Whitehurst & Hughes, for libelant. 

J. Parker Kirlin and Robert I\I. Hughes, for rcspondent. 

WADDILL, District Judge. On the morning of the 3d day of 
April, 1896, about 9 :30 o'clock, as the libelant's steam tug Peerless was 
proceeding down the Elizabeth river with seven barges in tovv, the tow 
being some 1,320 feet in length, the respondent's steamer Westhall. 
an ocean-going steamship, collided with the E. E. Jackson No. 4, 
the rear barge in the tow. 

The contention of those in charge of the tug and tow is that it 
became necessary and désirable, by reason of the condition of the wind, 
for the tov\' to cross from the eastern to the western side of the chan- 
nel at a point between Crany Island Light and Boush's Bluff, with a 
view of coming to anchor on the Newport News flats, and after the 
tug had passed Boush's Bluff, and was herself far over to the west- 
ward of the channel with ail the seven barges, save one, outside of 
the channel on its western side, and to the westward of the buoys, 
that the Westhall, upon proceeding down the channel from Newport 
News to the mouth of the Elizabeth river, and thence up the river, 
and having observed the présence of the tug and tow a distance of two 
and a half miles away, with nothing to obstruct the channel or disturb 
the navigation of the ship, she, without giving proper signais either 
of danger or to pass, ran into and upon the rear barge, causing the 
injury sued for; whereas the respondent contends that the Westhall 
was free from fault, that she left the elevator at Newport News at 
8 :20 on the morning of the collision for Lambert's Point, under charge 
of a A'^irginia pilot, and with a proper and efficient lookout, drawing 
23 feet 2 inches of water, the wind blowing a fresh gale from the 
west, and, after turning into the channel of Elizabeth river off Se- 
well's Point at can buoy No. 4, the navigators of the steamer observed 
ahead the tug and tow at a distance of 2| miles away, which were 
taking up most of the channel, the tug being far to the westward, 
headed between north and west, making it impossible for the steamer 
to pass on the western side of the channel, so she kept on cautiously, 
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frequently stopping or slowing down, keeping only steerage way, 
with the intention of passing to the eastward of the barges, but that, 
on approaching nearer, it became évident that tlie tug and tow were 
taking practically the entire deep water channel for a sliip the size 
of the Westhall. She thereupon stopped at a distance of some three 
lengths of the ship from the barges and starboarded to get as far as 
possible out of the way, which maneuver caused her to ground on the 
eastern side of the channel, when the Jackson drifted down and 
struck her on the starboard bow, thereby causing the in jury. Con- 
sidérable évidence was taken by the parties, respectively, and the 
usual conflict in collision cases was increased by the large number of 
witnesses examined from the crews of the ship and of the tug ana 
tow; and, while in many particulars the conflict was irreconcilable, 
still they differed largely about immaterial and unimportant matters, 
or upon points as to which persons viewing the same object would 
naturally diiïer, but the court was fortunate in having the benefit of 
the testimony of a number of disinterested witnesses vi'ho either saw, 
or were so recently at the scène of the collision, or so familiar with 
its surroundings, as to be able intelligently to speak of the facts. 

The conclusions reached by the court upon a full review of the 
entire évidence, and after hearing arguments of counsel, are that the 
collision did not occur as contended for by the respondent ; that is to 
say, by the obstruction of the entire channel, by the barges, the run- 
ning aground of the steamship, and the collision therewith by the rear 
barge while aground. This theory is at utter variance with the évi- 
dence, or certainly any considérable part of it, and is demonstrated 
not to be true beyond peradventure by the physical facts and circum- 
stances of the case. The blow of the collision shows that it could not 
hâve so occurred, as the in jury to the barge could never hâve hap- 
pened by the coming into collision of the starboard quarter of the 
barge with the starboard bow of the steamship, the latter lying still, 
as contended for by the respondent, and the barge drifting against it. 
Indeed, not only does the libelant's évidence show that it did not and 
could not hâve so happened, but one at least of the respondent's wit- 
nesses, Capt. William J. Bartlett, a man of expérience and intelligence, 
and in no way interested or connected with the case, and himself 
master of an océan tug with a large tow at the time near the scène 
of the accident, testified in efïect that it could not hâve so happened; 
that the tide was then as it had been for some time, running flood ; 
that the tug was moving the tow gradually out of the channel to the 
westward, and that the tide would hâve swept the barge up the 
river, and from the Westhall, instead of against it; and that it was 
impossible for it to hâve drifted with the wind and tide as they were 
down on and against the steamship. He also testified that some time 
before reaching the scène of the collision, and as far away as Boush's 
Bluff, he observed the rear barge then a little to the east of midchan- 
nel, and it was gradually moving to the westward of the channel; 
that after the collision, before the tug had gone to the aid of the in- 
jured barge (which the évidence shows to hâve been from five to 
eight minutes), and before the steamer had gone forward, he with a 
large tow, consisting of a barge 338 feet long, and drawing 33| 
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feet of water, lashed to his starboard side, passed between the barge 
and steamship, and proceeded down the river; the steamship being 
at the time on the eastern side of the channel. It is quite évident 
that the collision occurred by the stem of the steamship while moving 
coming into collision with the starboard quarter of the barge, and 
not by the latter's drifting into die steamer after she had run aground. 
Under the law, it would be diflicult for the Westhall to escape re- 
sponsibility for this collision, assuming it occurred as contended for 
by her. If the channel was entirely blockaded, as she insists, with 
a large unmanageable tow extending from its western border to and 
over its eastern side, with the tug endeavoring to move the same ont 
of the channel, and impedcd by the wind and tide, there was no ex- 
cuse for the steamer's running into the barge. The tow's plight was 
apparent, and the steamer should neither hâve run into nor approached 
the same in such close proximity as to be unable to avoid the collision. 
The tug and tow was the incumbered vessel. The steamer was entirely 
free, and under the circum stances should hâve kept out of the way. 
"A tug with vessels in tow is in a very différent condition from one 
unincumbered. She is not niistress of her motions. She cannot 
advance, recède, or turn either way at discrétion. She is bound to con- 
sult their safety, as well as her own. She must see that what clears 
her of danger does not put them in péril." The Syracuse, 9 Wall. 
()75, 19 L. Ed. 783; Marsden, Coll. (4th Ed.) 185,' 186. The rea- 
son for not requiring the same strictness of compliance with the 
rules of navigation by those in charge of a tug and tow as of those 
navigating an unincumbered steam vesse! is manifest, and as between 
a steamer and a tug with a cumbersome tow the latter has the right of 
way, and upon the steamer is imposed the responsibility of exercising 
extra précaution to avoid collision. The Alleghanv, 9 Wall. 522. 525, 
19 L. Ed. 781; The Mavumba (C. C.) 21 Fed. 476; The Fred W^ 
Chase (D. C.) 31 Fed. 94; The Rose Culkin (D. C.) 53 Fed. 328; 
The Lucv (C. C. A.) 74 Fed. 572, 20 C. C. A. 660; Spencer on Coll. 
264, 275, 376. It will not do to say that the Westhall did what 
she could after the emergency became imminent. If she delayed un- 
duly to avoid this collision, and such failure brought it about, she is 
liable. The obstruction was seen in the channel for a distance of 2-| 
miles, and, while it is true the claim is made that the steamship from 
time to time checked her course moving up the channel, still to hâve 
gone within 1,000 feet of the barges across the channel — that is to 
say, so close that, when she undertook to stop and starboard her 
helm, the collision was inévitable from the barge running into it — 
under the circumstances of this case was inexcusable. Not only did 
the Westhall proceed up the river for over a mile and a half in the 
face of an apparent danger, which w'as entirely removed within five 
minutes after the collision, but she approached recklcssly near to the 
obstruction in her way before taking the necessary and proper pré- 
cautions to avoid the collision. The steamship should hâve done more 
than merely shape her course, or slacken her speed so as possibly, or 
even probably, to avoid the collision with the tug and tow claimed by 
her to be unmanageable. She should hâve allowed sufhcient margin 
for safety, taking into considération ail of the impending contin- 
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gencies of navigation ; and for loss occasioned by her failure so to da 
she is clearly responsible. Mars. Coll. at Sea '(4th Ed.) 377, 384; 
The America, 2 Otto, 432, 33 L. Ed. 724; The Saratoga (D. C.) 
1 Fed. 730; The Chatham, 52 Fed. 399, 3 C. C. A. 161; The Owego 
(D. C.) 71 Fed. 537, 544. 

The Westhall's contention is that at the time she starboarded she 
could not then hâve reversed, as that would hâve tended to throw 
the head of the steamship to starboard, and more than likely hâve in- 
creased the chance of collision; but this in no manner accounts for 
the failure sooner to stop, and, if needs be, to hâve reversed and 
backed away from the so-called obstruction floating down the river. 
No pretense is made that the engines were reversed. Under Naviga- 
tion Rule No. 21 (Rev. St. § -1233 [U. S. Comp. St. 1901, p. 2898J), 
upon the risk of collision arising, the steamship should hâve slackened 
her speed, and, if necessary, bave stopped and reversed, and the fact 
that she delayed doing so until, upon starboarding her helm to avoid 
the collision, it was found too late to reverse, will not avail either to 
relieve from responsibility or to cause others to share the losses aris- 
ing from such failure. The Reading (D. C.) 43 Fed. 400 ; The Por- 
tia, 64 Fed. 811, 72 C. C. A. 427; The Berkshire, 74 Fed, 906, 21 
C. C. A. 169 ; The Maverick (D. C.) 75 Fed. 845 ; The Westover, 5 
Hughes, 133, 2 Fed. 91. "The précautions required by law to be 
taken where there is risk of collision must be taken in time to dé- 
termine that risk. An altération of the helm, or other step taken in 
pursuance of the régulations, is no défense, unless it be shown that 
such précaution was taken at the proper time, To be effectuai, pré- 
cautions must be taken seasonably. If taken at an improper time, they 
are not a compliance with the régulations, and are no défense. If you 
adopt a measure at an improper time, it does not take away the cul^ 
pability of not having done it before and prevented the accident." 
Mars. Coll. at Sea (4th Ed.) 384, and cases cited. Capt. Bartlett, re- 
spondent's witness, shows that there was no difliculty in the steamship 
stopping and waiting for this obstruction in the channel to get out of 
the way, as he did with the océan tug and the large tow it had, as 
above mentioned. And another of respondent's witnesses, Capt. Cun- 
ningham, in charge of the steamship, testifies that there was no difïi- 
culty in stopping the steamship at the entrance to the channel. 

Corning to the question, of how the collision occurred, and the re- 
sponsibility therefor, the court will consider the position of the barges 
relative to the channel at the time of the collision. It seems clear 
that they were not only not across the channel, or to the eastward 
thereof, but that they had been to the western side for quite a while 
prior to the time of the collision, and that at that time ail of the barges, 
save one, were out of the channel, and that it, with its hawser, ex- 
tended in the channel possibly some 125 or 150 feet on the western side. 
This is apparent from the fact of the position of the barges immediate- 
ly after the collision, as testifîed to by the witnesses on both sides. 
It is settled almost beyond dispute that the barges, other than the in- 
jured one, were anchored outside of the channel and to the west of 
the buoys, and that the tug and tow had, with the exception of the 
rear barge, pulled out of the channel heading across the fats previous 
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to the tiine of the collision. Indeed, those in charge of the steamship 
observed the movement and the course of the tug and tow when com- 
ing into the channel. The master of the steamship and the pilot both 
testified that their ship bore to the westward side of the channel in 
coming np from the mouth of the river, keeping some 50 feet to the 
east of the buoys until within about 3 lengths of the ship, or 1,000 
feet from the barges at the time the steamship starboarded, as above 
mentioned, and, in tliis connection, it should be mentioncd that the 
pilot, Cunningham, of the Weslhall, seemed to hâve bcen under the 
impression that the deep-water channel at the point of the collision 
was only 100 feet wide, whereas, in fact, it was oOO feet, and this 
circumstance may account largely for the conduct of those in charge 
of the ship, though they will not be excused either for not knowing 
the width of channel or for going into dangerous proximity to the 
obstruction before taking the proper précaution to avoid it. The chan- 
nel was 500 feet wide, and the barge in collision extended into it on 
the western side only some 125 or 150 feet; and it foUows that, if the 
Westhall had starboarded earlier, she could easily hâve passed under 
the stern of the rear barge without the slightest danger of collision, 
just as other océan steamships passed the same tug and tow before it 
was so far to the western side of the channel, and, indeed, before it had 
pulled out of the channel at ail. The évidence is that between Boush's 
Bluff lightship and buoy No. 10, four steamers, inward bound, three 
of them océan steamships, passed this tug and tow starboard to star- 
board, without difficulty, each passing on the eastern side of the chan- 
nel, the tow being at the time close to the western side, preparatory 
to making across the Roads for the Newport News flats. If, as stated 
by Pdot Cunningham, he considered this channel was only 100 feet 
wide, it readily accounts for the steamer's proceeding so closely to 
the western side of the channel, and therefore the greater endangering 
of a collision, and, if the Westhall kept within 50 feet of the buoys 
and within the center of a supposed 100-foot channel, the question 
of how this collision happened is an easy one to solve, and not neces- 
sarily inconsistent with her running aground. If the steamship was in 
the center of a 100-foot channel, and within 1,000 feet of a barge ly- 
ing inmiediately across it, as this barge would hâve been (instead 
of at that distance from the center of a 500-foot channel), it but ac- 
centuâtes the necessity for her earlier starboarding, and shows why 
that maneuver was made too late by reason of the close proximity 
of the moving barge, which came in collision with the stem of the 
steamship still in motion, and which continued on her course across 
to the eastern side of the 500-foot channel, and grounded, leaving the 
injured barge still further to her starboard side and near to the buoy, 
where Capt. Bartlett said it was. In the judgment of the court this 
is the way the collision occurred, and is an entirely reasonable ex- 
planation of it. It places the fault upon the steamship, whether the 
channel was blockaded in part or in whole. If it was entirely block- 
aded, as contended for by the respondent, the master of the steamship 
should not hâve run his ship into a cul-de-sac. If the channel was 
blockaded, only to the extent of 125 or 150 feet, there. was ample 
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room to pass as others did, in perfect safety. Indeed, if the steam- 
ship had kept in the center of the channel, she could easily hâve passed, 
and, in no event, under the circumstances, should she hâve approached 
this incumbered vessel in such dose proximity as not to hâve been able 
to avoid colhsion with it. 

Counsel for the respondent insisted in argument that Hbelant should 
not recover because the tug and tow were on the wrong side of the 
channel. Under the circumstances of this case, the court cannot so 
hold, even conceding that the présent rules of navigation as to the 
right of the road existed, and that the tug and tow should hâve kept 
to the eastern side of the channel. The court does not think that on 
that account the libelant should be disentitled to recover fuU damages. 
At the time the tug and tow crossed to the western side of the channel, 
and proceeded down from Boush's Blufï to a point near buoy No. 10, 
where they turned out of the channel, there was no obstruction in 
their way, and no reason either at the time they crossed to the western 
side of or at the time they moved out of the channel (whether it was 
upon the western or the eastern side of it) why they should not hâve 
taken the course they did to make the proposed anchorage. At the 
time the tug hauled out of the channel it was 1% miles from the 
Westhall, in full view, in broad daylight, and at the regular place 
for leaving the channel to go where it was going, and had under 
the circumstances a perfect right to do what was contemplated, and 
there was neither danger therefrom or objection thereto to those in 
the proper discharge of their own duty. Certain it is, being on 
the western side of the channel at that time in no material way en- 
hanced the danger of collision, and, instead, lessened the same. If 
it was necessary for the tow to cross to the western side of the channel, 
the sooner it did so the better, with a view of avoiding this collision ; 
and the fact that it traveled along the western side from Boush's 
Bluff down to buoy No. 10 before turning out in no manner contribut- 
ed to the collision. The fact of being on the wrong side of the chan- 
nel of itself would not prevent a recovery in this case, as it would 
certainly not justify the steamship in violating her plain duty to keep 
out of the wa)% having the tug and tow in full sight, and being able 
to do so. The Saratoga (D. C.) 1 Fed. 730, 733; The America, 92 
U. S. 438, 23 L. Ed. 724. 

The Westhall on the occasion in question was the vessel on whom 
rested the burden to avoid the collision; and, she having been found 
guilty of faults suiïicient in themselves to account for the collision, 
the burden is upon her to show that her négligence not only did not 
produce, but could not hâve contributed to, the collision, and under 
thèse circumstances she cannot escape liability by the suggestion of 
possible négligence on the part of the tug and tow. Ail reasonable 
doubts as to the vessel at fault mtist be resolved in favor of the tug 
and tow, and they held not contributing to the collision, unless their 
négligence is clearly established. The City of New York, 147 U. S. 
73, 85, 13 Sup. Ct. 211, 37 L. Ed. 84; The Ludvig Holberg, 157 U. S. 
60, 15 Sup. Ct. 477, 39 L. Ed. 620 ; The Oregon, 158 U. S. 186, 197, 
15 Sup. Ct. 804, 39 E. Ed. 943; The Delaware, 161 U. S. 459, 16 



THE DKOTTNING SOPHIA. 1017 

Sup. et. 516, 40 L. Ed. 771 ; The Portia, 64 Fed. 811, 12 C. C. A. 487 ; 
The Mexico (D. C.) 78 Fed. 653. 

The court's conclusion is that the steamship is solely responsible 
for the collision, and a référence to a master may be had to compute 
the damages arising therefrom, unless the same can be agreed upon. 



THE DROTTNING SOPHIA. 

EEDERIAKTIEBOLAGET NORDSTJERNAN v. GANS et al. 

(District Court, S. D. New Yorlr. April 29, 1907.) 

SiiippTN G— Charter Pakty— Dead Feeiqht. 

"\"\"liere a provision is made in a ctiarter party tliat it stiall be super- 
seded by tlie bills of lading, and an adjustment is made between the cliar- 
terers and the master before the sailing of the vessel and bills of lading 
are signed sbowing that no dead freight is due, it cannot be afterwards 
recovered by the owner from the charterers. 

In Admiralty. 

Convers & Kirlin and Charles R. Hickox, for libellant. 
Wheeler, Cortis & Haight, for respondents. 

ADAM S, District Judge. This action was brought by the Rederi- 
aktiebolaget Nordstjernan, a Swedish corporation, owner of the steam- 
ship Drottning Sophia, to recover from John H. Gans and Henry 
Wehner, doing business as H. Vogemann, charterers of the said steam- 
er, certain dead freight claimed to be due under contract dated Octo- 
ber 11, 1905, amounting to $1165.28. The charter provided that the 
vessel should be furnished with a full and complète cargo of heavy 
grain, with the option on the charterers' part of loading other mer- 
chandise in lieu of a like quantity of grain, the total freight to be equal 
to what it would amount to under a full cargo of heavy grain. The dé- 
fense is based upon certain provisions of the charter as follows: 

"Captain to call at Broker's office, as requested, and sign Bills of Lading, 
as presented, without préjudice to this Charter Party, and deflciency to be 
paid at Port of Loading in cash, less insurance, and any surplus over and 
above estimated freight to be settled there before the Vessel clears at the 
Custom House, by Captain's draft in Charterers' favor, upon Consignée, pay- 
able flve days after arrivai at Port of Discharge. * * * 

It is also mutually agreed that this contract shall be completed and be super- 
seded by the signing of Bills of Lading on the same form as in use by regular 
Une steamers from loading port to port of destination ; or, if port of destina- 
tion be one to which there is no regular line of steamers from loading port, this 
contract shall be superseded by the signing of Bills of Lading in the form cus- 
tomary for such voyages for grain cargoes, wliich Bills of Lading shall how- 
ever contain a clause for providing for discharging as fast as vessel can de- 
IJver during ordinary working hours, any custom of the port to the contrary 
notwithstanding. » * * 

Charterers' liability under this Charter to cease on cargo being shipped, 
but the Vessel to hâve a lien thereon for ail freight, dead freight, demurrage 
or average." 

The testimony shows that the steamer's loading was completed at 
Norfolk, Virginia, on the IBth of November, 1905, when she was loaded 
down to lier marks. The master testified that he contended with the 
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charterers' représentative that lie was entitled to dead freîght but that 
is denied and is not crédible in view of the opposing testimony, forti- 
fied as it is by the provision in the bill of lading quoted below. She 
was laden with grain in the holds and logs on deck. When it appeared 
that the grain to be taken in the holds would, in connection with the 
logs already on deck, fully load the vessel, the underwriter's surveyor 
stopped the further loading of logs, of which the charterers had an 
ample supply ready for shipment, and ordered her to the elevator for 
the grain. She then had space for more cargo on deck which it would 
bave been profitable for the charterers to sliip from their supply on 
hand but they were not permitted to load more as the steamer would 
be down to her marks, even taking into considération the additional 
buoyancy of deep sea water. 

When the vessel was ready to sail, she issued a bilI of lading to the 
respondents, containing the following clause in the margin which was 
signed by the master, apart from his signature to the document: 

"Freight and ail otlier conditions as per Charter Party. 

No dead-freight due steamer, payable before delivery of cargo at port of 
discharge. Seven days bave beeu used for loading cargo and ail conditions of 
the Charter Party hâve been fulfiUed at this port." 

The master added to the bill of lading at the bottom : "Loaded mixed 
not responsible for separating." The master also signed a statement, 
dated November 18, 1905, showing a balance of freight due the charter- 
ers of il832.1.5 and a draft of the same date on the owner in favor of 
the charterers for that sum. The bill of lading was also dated the same 
date. 

In his testimony; the master claims that be could not effectually pro- 
test because it was late at night when he signed the bill of lading and 
no lawyer was available to prépare the document but to assert that pro- 
fessional assistance was necessary for such a purpose is almost absurd, 
especially in view of the fact that he made a note on the document, 
quoted above, to préserve the owner's rights with respect to the load- 
ing, which seems to bave been donc in his own handwriting. 

It appears to be clear that the master and the charterers believed that 
the vessel was fully loaded, although at other times she may bave 
carried more cargo. The master testified that just prior to departure 
be was obliged to fill one of the water ballast tanks and his statement 
in this respect is supported by that of the engineer. The respondents 
on the other hand daim that the tank vi'as f uU ail the time, through some 
neglect on the vessel's part. This, however, is not supported by testi- 
mony. In any event the charterers evidently considered that a fuU 
cargo had been furnished and the documents supported them in this 
view. 

The libellant urges that the cargo furnished occupied ail the cargo 
space in the vessel but probably did not weigh as much as the charter- 
ers anticipated and that there was really a deficiency of cargo and hence 
the libellant was entitled to dead freight and on the gênerai question 
of the charter beinî^: a controlling instrument where it differs from a 
bill of lading, cites The Chadwicke (D. C.) 29 Fed. 521. Such case ex- 
pressés the gênerai law but is not applicable hère because, on the point 
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in question, there is no conflict, the charter party having provided that 
it should be superseded by the bills of lading. This case is governed by 
its own facts and I hâve no doubt the master was authorized to adjust 
the question of dead freight and it did so prior to departure adversely 
to the Hbellant's contention hère. It is somewhat similar to Barber v. 
Vlasto (D. C.) 104 Fed. 101, and the West Hartlepool Steam Nav. Co., 
Ltd., V. Vogemann (D. C.) 134 Fed. 1008, where the recovery of dead 
freight was not allowed. 
The libel will be dismissed. 



THE WILLIAM J. QUILLIN. 

pistrict Court, S. D. New York. April 5, 1907.) 

Collision^Vesski. LTINO AT PlER— Projectinq Anchoe. 

A schooner lying in a slip, vfith her anchor projecting sligbtly beyond th» 
rail towarû the stem, but not so as to protrude beyond her side at tlie 
■widest part, hehl not llable for an injuiy to a barge by collision with sncli 
anclior wbile being pushed past tlie scbooner by a tug, where the anchor 
could plainiy be seen and would not bave touched the barge If care had 
been taken by the tug. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 10, Collision, § 101.] 

In Admiralty. Suit for coUision. 

Amos Van Etten and H. H. Flemming, for Hbellants. 

Hyland & Zabriskie, for claimant. 

ADAMS, District Judge. The schooner WilHam J. Quillin was lyîng 
at a wliarf on the south side of a slip bounded by piers 4 and 5 of the 
Delaware, Lackawanna & Western Railroad Company at Hoboken, 
New Jersey, on the 5th day of March, 1905, and the barge John J. 
Luby, belonging to the hbellants, was being pushed, about 3 o'clock 
in the afternoon, past the schooner by the tug Ira M. Hedges, to ob- 
tain a berth further in the slip, when the top of the barge's cabin on her 
port side came in contact with a projecting anchor stock on the star- 
board bow of the schooner and was damaged. Action was brought by 
the owners of the barge against the schooner on the ground that she 
was in fault in permitting her anchor to extend beyond the line of the 
vessel. The action was defended upon the claim that another schooner 
was lying on the other side of the slip, thus restricting the space be- 
tween the two schooners, and the anchor of the Quillin was perfectly 
visible to any one entering the space carefully and the Quillin was not 
in fault as she carried her anchor in the customary place. 

The testimony shows that the Quillin was a four masted schooner 
37 feet 4 inches beam with her anchor fastened to the cathead near the 
bow, where the vessel was 25 feet 8 inches wide, and resting upon the 
starboard rail, with the lower stock against the side of the vessel and 
the other about Zyi feet out from the end of the cathead, which was 3 
feet and 8 inches from the side of the vessel. The schooner on the 
opposite side of the slip, which was 110 feet wide, was somewhat larger 
than the Quillin and the space between them allowed but 34 feet, of 
which the Luby occupied 26 feet in passing, leaving but 4 feet on each 
side of her if she were navigated exactly between them. 
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When the tug arrived, with the barge on lier starboard side, ît was 
seen that there was not room enough for them to pass side by side and 
the tug, dropping astern, pushed the barge ahead of her. When the 
anchor was reached, the upper and protruding stock struck the barge's 
cabin. If the barge had been kept perfectly straight in passing along 
the schooner's side, she would not hâve touched the anchor stock as 
the narrowing of the vessel towards the stem left only a width of 25 
feet 8 inches on deck at the cathead and its projection, 6 feet 2 inches 
including the cathead, was not sufficient to cause the stock to protrude 
beyond the side of the vessel at her widest part. 

The navigation of the barge was in charge of the tug and the pro- 
jection of the anchor over the side should bave been seen and guarded 
against. I hâve no doubt that the primary fault was that of the tug 
for proceeding ahead in sucli a careless manner. The tug, however, 
is not in the action and if the schooner was in fault the libellants are 
entitled to a decree against her as a joint tort-feasor. 

There has been an attempt on the part of the libellants to show that 
leaving an anchor projecting even to the extent that this one protruded 
beyond the side of the vessel was négligence but I find no such pré- 
pondérance of testimony to that effect as would warrant imposing thèse 
damages upon the schooner. She was in a protected place and there 
would hâve been no danger to a vessel going further up the slip if 
ordinary care had been exercised. It is not a case like The Overbrook, 
142 Fed. 950, 74 C. C. A. 120, where there was a dangerous exposure 
of an anchor through the vessel to which it belonged allowing it to hang 
over the outside, without necessity, in a thoroughfare, so that it became 
by its immersion in the water an obstruction to navigation. The danger 
was recognized by the master of the vessel and it was held a fault to 
hâve the anchor exposed to collision, as it was under the circumstances. 
The anchor in the case under considération was in plain view and 
though it would bave been more prudent to hâve had it inboard, it does 
not seem a case in which the vessel should be held. 

Libel dismissed. 
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AMERICAN FINE ART CO. v. SIMON. (Circuit Court of Appeals, Second 
Circuit. April 30, 1007.) No. 215. In Error to the Circuit Court of the 
United States for the Western District of New York. Judgment was entered 
upon a verdict in favor of the défendant. The cause has been twlce tried. 
The flrst trial also resulted in a verdict for the défendant, but a new trial 
was ordered by this court because of error in the admission of testimony 
ofCered by the défendant upon an erroneous issue of fraud. The opinion on 
the flrst writ of error is reported in 140 Fed. 529, 72 C. C. A. 45. W. H. 
Hotchkiss, Théodore Kronshage, Hotchkiss & Bush, and Kronshage, Mc- 
Govern & Fritz, for plalntiffl in error. Adelbert Moot, Charles Diebold, Jr., 
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and Moot, Sprague, Brownell & Marcy, for défendant in error. Before LA- 
COMBE, TOWNSEND, and COXB, Circuit Judges. 

COXE, Circuit Judge. The facts are sufflciently stated in our former 
opinion and need not be repeated liere. We endeavored to construe tlie con- 
tract in its entirety for the guidance of the court on tlie new trial whicli was 
ordered. That construction was reaclied after careful considération, and we 
hâve no reason to believe that our interprétation is incorrect. In spealiing 
of the obligation of the plaintiff under the contract Judge Towusend says: 
"Défendant, on his part, merely contracted to make a contract if he should 
thereafter see fit to do so. So far as he was coneerned, there was no en- 
forceable existing contract. The occurrence in future of an uncertain event 
after the signing of the written contract was a condition précèdent to the 
giving of any order. The contract provided that, even if he approved a design, 
he was at liberty to decrease the amount specifled in the contract, and that, 
if the parties failed to agrée as to price, he was not bound to take any work 
of that design. There was, therefore, originally merely a unilatéral con- 
tract, binding only upon the plaintiflf, and there was no ambiguity or un- 
certainty as to its provisions." On the second trial the court excluded ail 
évidence of fraud, which we thought was improperly admitted on the flrst 
trial, and submitted to the jury in a clear and impartial charge the question 
of fact arising on the contract, namely: Did the défendant so accept and 
approve the deaigns, etc., that such acceptance and approval constituted orders 
according to the terms and conditions of the contract? There was a sharp 
conflict of testimony upon this issue, but the jury answered the question in 
the négative. Their verdict was not against the weight of évidence, and 
must be accepted as establishing the fact that the approvals of the défendant 
were given to facilitate the copyrighting of the designs, and were not 
orders for work. The charge fairly presented the issue as follows: "If 
you believe from the évidence that the signatures of the défendant to the 
designs submitted to him were not, as claimed by him, to carry out the con- 
tract mentioned in the complaint, but were in fact merely to authorize copy- 
rigliting, then the plaintiff: cannot recover in this action; for in that event 
it proceeded to lithograph the finished designs without any orders or di- 
rections to do so by défendant, and accordingly the loss or damage is that of the 
plaintiff. * * * As I stated in the beginning of my charge, the question pre- 
sented to you is in a very narrow range. It is siniply whether thèse approvals 
of Mr. Simon, that were given in the manner stated, were for the purpose of 
ordering the work. or whether, as the défendant claims, they were for the 
purpose of copyrighting, and that question, as I hâve already intimated, 
must be left to you." We hâve examined the other exceptions of which 
error is predieated. and are convinced that none of thom is well taken. We 
think the trial was fairly conducted throughout. the record disclosing no error 
which would justify a third trial of the issue. The judgment is affirmed, with 
costs. 



CLEMENT v. WILSON. (Circuit Court of Appeals, Second Circuit. May 
10, 1907.) No. 281. In Error to the Circuit Court of the United States for 
the District of Vermont. Alexander Dunnett and Wm. B. C. Stickney, for 
plaintiffl in error. Max L, Powell. for défendant in error. Before LACOMBE, 
TOWNSEND, and COXE, Circuit Judges. 

PER CUBIAM. Judgment affirmed. See 126 Fed. 808. 



HANOVER NAT. BANK OP CITY OP NEW YORK v. SUDDATH. (Circuit 
Court of Appeals, Second Circuit. April 30, 1007.) No. 204. In Error to 
the Circuit Court of the United States for the Southern District of New Y'ork. 
A judgment for $3.802.29 was entered in the Circuit Court for the Southern 
District of New York, upon a verdict directed by the court in favor of de- 
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fendant in error. wlio was plaintiff belovv. Percy S. Ekidley, for plnintiff in 
error. Edward B. Wliitney. for défendant In error. Before WALLACE, 
ÏOWNSEND, and COXE, Circuit Judges. 

PER OURIAM. Tliis action was before us upon a previous writ of error. 
Van Zandt v. Hanover Nat. Banlj (C. G. A.) 149 Fed. 127. Tlie présent record, 
mutatis mutandis, is identifiai witli that on the former review. Tlie only 
différences relate to immatèrial changes occasioned by the lapse of time. 
The facts are the same, and no reason lias been advanced whicli induces us 
to change our view of the lavv. The judgment is affirmed. 



HANOVER NAT. feANK OP CITY OP NEW YORK v. SUDDATH. (Circuit 
Court of A.ppeals, Second Circuit. April 30, 1907.) No. 265. Appeal from the 
Circuit Coilrt of the United States for the Southern District of New Yorlî. 
Percy S. Dudley, fôr appellant. Edward B. Whituey, for appellee. Before 
WALLACE,' TOWNSBND, and COXE, Circuit Judges. 

PER CURIAM. This is an equity action, brouglit by the Hanover National 
Bank against William F. Suddath, as receiver of the American National Bank 
of Abllene, Tex. The relief prayed for is: First, that an accouuting be or- 
dered to ascertain the amount due to the complainant, and that the aniount 
so found may be set off against any amount fouud to be due from the com- 
plainant to the défendant ; second, tliat the défendant be enjoined from the 
further prosecution of any action at law based upon the notes reterred to in 
the bill. , The facts sufficiently appear in tlie opinion of this court in Van 
Zandt V. Hanover Nat. Bank, 149 Fed. 127. It is manifest that if the Hanover 
Bank was unauthorized to use the uotes sent to it by the Abileue Bank, 
except for the spécifie purpose nientioned. in the letter of instructions trans- 
niitting them, tliis action caiinot succeed. ïhe mère fact that ju-operty of 
the Abllene Banlc was teniporarily in the hands of the Hanover Bank did not 
give the latter a right to apply that property in payment of the fonner's over- 
draft. The Hanover Bank was under no légal obligation to pay tlie checks 
of the Abllene Bank, when tbat bank had no balance on deposit with which 
to nieet the checks. The Hanover Bank, in payiiig thèse checlvs and thus 
creatlng an overdraft, undoubtedly acted from the most praiseworthy motives ; 
but the failure of the Abllene Bank ou the succtîeding day subjected its prop- 
erty, wherever situated, to the payment of the daims of its creditors. In 
the Van Zandt Case this court said: "ïlie notes in controversy were uever 
deposited by the Abllene Bank witli défendant, uor did they come iuto its 
hands as collatéral security within the commonly accepted meanijig of thèse 
ternis. They were teniporarily in the liands of the défendant under an option 
to purchase them. We coiiclude that they did uot coiiie within the ternis of 
the pledge, and that the defeudant did not ohtaiu a lien upon them. If 
the cheek drawn by the Abileue Bank upon tlie défendant, which caused the 
overdraft of its accounts, had been drawn with knowledge of the defendant's 
refusai to discount the notes, a différent question would be presented ; but 
it is fair to assume that this check was drawn in the exppctation that before 
its présentation the notes would bave been discoimted and the proeeeds cred- 
ited to the Abilene Bank." The decree is atfiruied. 



THE STAMFORB. (Circuit Court of Apppals, Second Circuit. May 10, 
1907.) No. 284. Appeal from the District Court of tlie l'uited States for the 
Southern District of New York. Harringtou Putnam, Henry E. Mattison, 
and Wing, l'utuam & Bnrlingham, for aiipellants. .Tames .1. Macklin and La 
Roy S. Gove, for appellee. Before LACOMBE, TOWNSEND, and COXE, Cir- 
cuit .Tudges. 

PFJR CURIAM. Decree (148 Fed. 509) affirmed, with interest and costs. 
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THE VIOLETÏA. THE SCOWS 8, 20, AND 7. (Circuit Court of Api^eals, 
Second Circuit. April 30, 1007.) No. 224. Appeal troni tlie District Court 
of the United States for tlie Soutliern District of New York. A rtecree of 
the District Court lield tlie tug and the barge Tliouias h. Parli:pr liotli in fauit 
for a collision between tlie latter and a niud scow in tow of tlie tuj;. Tlip 
opinion below is reported in 141 Fed. (J!)0, and sets forth the facrs qnite 
fully. E. G. Benedict and Benedict & Benedi<!t. for appellant. Frederick- 
aï. Brown and Butler, Notman & Mvnderse, for appellees. Before WALIj.VCE, 
LACOMBB, and ÏOWNSEND, Circuit Judges. 

ri<::R CURIAM. As the barge lias not aiipealed. tbe only question bofore 
us is as to the fault of tlie tug. It is suHicient to say that we concur in tlie 
findings and conclusion of tbe District .Turtpe. ïbe sussestion tbat tlie barge, 
after she left tbe tow and until sbe flnally swung to lier anclior, was a steain 
vessel — i. e., "a vessel pro])elled by macrliinery" — and re(iuired to navijjate 
accordingly, altJiougb sbe bad no motive jiower, nor means to regulate lier 
course and speed. exccpt by ancboring. does not comiiiend itself. We tind 
the évidence of tbe inaster of tbe tug unsatisfactory, and not consistent witb 
tbe blue prlnt submittod as IndicatiiiK bis course. It seeiiis eiitirely clear 
that for soine tinie after lie started, and after tbe barge bad cast off froni the 
tow, he failed to liceii a careful lookout. 'l'iiere was no on(> else on boiird 
wbo was standing loolîont. We are not conviiiced by a])pcllunfs argument 
that observation of tlie niovements of tbe barge wonld bave failed to advis(- 
tlie observer that she was a barge dropped by lier tow on ancliorage ground 
and about to ancbor ; and perceiving tbat. a careful navigator would not 
bave iiersisted in swinging to the southward. but would bave adlu'red to what 
lie says was his original and usual intention "to get on tlie New Y(jrk shore 
[or, rallier, on the New York side of ancliorage ground] before striiightenhig 
down at ail." ^rhe decree is aftirnied, but without interest from date of ap- 
peal, and with costs of this court to tbe barge Parker. 



AVEST DISINFECTING CO. v. P. M. FltANK DISINFECTING CO. (Cir- 
cuit Court, H. D. New Y'ork. Febrnary 21, 1007.) Motion to l'unisli for 
Coiiteiiipt. See 14ti Fed. .'588. AA'. II. Keiiyon, for tbe motion. Eouis C. 
Roegener. opposed. 

LACOAIBIC. Circuit .Tudge. In view of tlie offer made in open court on Iie- 
half of défendant fortbwitb to substitute articles of tbe design niarked "De- 
feudant's Exhibit Flat-Bottom Casiiig" for tliose marked "Complainant's Ex- 
hibit New Frank Casing," the motion is donied, witb leave to renew as to 
any of said "New Frank Casings" found in use after 20 days froni tbe entry 
of tbis order. 
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